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PREFACE. 


AxOTUER  Edition  of  tliis  Work  havino^  bocn  called  for, 
the  Editors  have  inserted  all  the  cases  relating  to  tlic 
subject-matter. 

Since  the  last  Edition  was  published,  the  only  Act 
increasing  the  jiuisdiction  of  the  Courts  treated  of  in  this 
Work,  viz.,  the  Common  Law  and  Equitable  jurisdictions, 
is  "  The  Partition  Act,  1868."  On  the  other  hand,  the 
jurisdiction  over  absconding  debtors  has  been  taken  away 
by  "  The  Debtors  Act"  and  "  Bankruptcy  Kepeal  Act, 
1869." 

In  May  last,  after  the  whole  of  the  text  of  this  Work, 
except  the  last  Chapter,  was  in  print,  some  rules  of 
practice  were  issued:  they  could,  therefore,  only  be 
noticed  in  the  Appendix,  where  they  will  be  found  at 
pp.  828  to  852. 

The  Chapter  on  Judgment- Summonses  shows  the 
alterations  which  have  been  made  in  the  Law  by  the 
**  Debtors  Act,  1869,"  so  far  as  regards  its  practice  in  the 
Courts.  The  Kules  of  January  and  May,  1870,  under 
this  Act  will  be  found  in  the  Appendix,  pp.  837  to  852* 

a2 


IV  PREFACE. 

By  an  order  in  Council,  dated  the  18th  of  May  last, 
certain  provisions  of  "  The  Common  Law  Procedure  Act, 
1860,"  have  been  extended  to  the  County  Courts.  The 
Order  will  be  found  at  page  832  of  the  Appendix. 

At  the  suggestion  of  some  of  the  Judges  of  the  Courts, 
the  Editors  in  their  last  Edition  interpolated  between  the 
sections  of  the  original  County  Courts  Act  of  1846  the 
different  sections  of  the  subsequent  County  Court  Acts 
(with  the  exception  of  the  Act  of  1865  conferring  an 
Equitable  Jurisdiction  on  the  Coiuls  which  is  printed  by 
itself,  with  the  sections  of  the  Act  of  1867  relating  to  the 
same  subject),  so  that  the  whole  may  read  as  if  the  Acts 
had  been  consolidated. 

To  enable  a  section  of  any  Act  to  be  readily  found  there 
is  at  p.  361  an  Index  or  list  of  the  sections  of  each  Act  in 
numerical  order,  with  their  side  notes  and  the  page  on 
whict  each  section  is  printed.  In  the  General  Index 
reference  is  given  in  a  tabular  form  to  the  page  in  which 
the  matter  is  noticed,  together  with  the  section  and  rule 
bearing  upon  it. 

These  Acts  are  printed  in  the  Appendix  in  a  large 
type.  Portions  of  certain  other  Acts  giving  special  juris- 
diction to  the  Courts  are  also  printed  in  the  Appendix,  in 
smaller  type. 

Cross  references  from  the  Acts,  Kules  and  Forms  have 
been  added. 

The  jurisdiction  given  to  the  Courts  by  "  The  Customs 
Act,  1853,"  «  The  Succession  Duty  Act,  1853,"  «  The 
Merchant  Shipping  Acts,  1854  and  1862,"  "  The  Metro- 
politan Building  Act,  1855,"  **  The  Nuisances  Removal 
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Act,  1855^  and  **  The  Copyright  of  Designs  Act,  IS5S,"" 
it  is  probable,  will  be  but  rarely  resorted  to ;  these  have, 
therefore,  been  noticed  in  the  Introduction  only. 

The  Editors  are  largely  indebted  to  Mr.  Arthur  Wilson, 
of  the  Home  Circuit,  for  much  valuable  aid  which  he  has 
rendered  to  them  in  collecting  and  arranging  the  more 
recent  decisions,  and  also  for  the  Chapter  on  Equitable 
Jurisdiction. 


2,  Paper  Building t.  Temple^ 
Jmlf,  1870. 
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Statatet. 


the  court,  might  hold  plea  of  certain  real  and  personal 
actions,  although  for  claims  above  40^.,  or  for  injuries 
done  vi  et  armis.  The  court  had  also  jurisdiction  in  cases 
of  replevin  to  anj  amount  (c) ;  this  action  might  be  com- 
menced either  bj  writ,  which  was  in  the  natiu^  of  a  writ 
of  justicieSf  or  bj  plaint.  A  plaint  in  the  county  court 
might  in  aU  cases  be  moved  into  the  Court  of  Queen's 
Bench  by  a  writ  of  recordari  facias  loquelam.  If  the 
action  was  commenced  by  justicies,  or  where  replevin  was 
commenced  by  writ,  the  proper  writ  by  which  to  remove 
it  was  a  pone. 

The  proceedings  in  the  county  court  being  found  ex- 
pensive and  dilatory,  courts  of  request,  in  which  parties 
might  be  examined  and  judgment  awarded  in  a  summary 
manner,  were  established.  The  first  was  created  in  the 
city  of  London  by  the  3  Jac.  I.  c.  15,  and  firom  that 
period  Parliament  was  from  time  to  time  applied  to  for 
acts  to  establish  local  courts,  until  in  the  year  1841  they 
numbered  106,  the  jurisdiction  of  which  varied  from  40*, 
to  15/. 

From  1842  to  1846  a  measure  for  the  establishment  of 
local  courts  throughout  the  kingdom  was  considered  from 
time  to  time  by  Parliament,  and  in  1845  the  8  &  9  Vict. 
c.  127,  was  passed.  By  sect.  9  of  this  act  the  Queen  in 
Council  was  enabled  to  extend  the  jurisdiction  of  certain 
courts  of  request  and  other  courts  to  demands  ex  contractu 
not  exceeding  20/.,  and  to  regulate  their  districts.  Diffi- 
culties having  arisen  in  dealing  with  the  numerous  petitions 
presented  under  this  act,  the  statute  9  &  10  Vict.  c.  95, 
was  passed  in  1846,  and  by  Orders  in  Council  of  the  9th 
March,  1847,  county  courts  were  established  throughout 
the  kingdom,  except  in  the  city  of  London  {d  ). 

The  statute  9  &  10  Vict.  c.  95,  has  been  amended  by 
the  12  &  13  Vict.  c.  101,  the  13  &  14  Vict.  c.  61,  the 
16  &  16  Vict.  c.  54,  the  19  &  20  Vict.  c.  108,  the  21  &  22 
Vict.  c.  74,  the  22  &  23  Vict.  c.  57,  the  28  &  29  Vict. 
c.  99,  the  29  &  30  Vict.  c.  14,  and  the  30  &  31  Vict.  c.  142. 
By  tiie  act  19  &  20  Vict.  c.  108,  the  expense  of  main- 
taming  the  county  courts,  which  was  before  borne  wholly 
by  the  suitors,  is,  with  the  exception  of  the  salaries  of  the 
ministerial  officers,  to  be  defrayed  by  an  annual  vote.    By 


(0)  2nd  Inst.  139,  812 ;  Gilbert^      c.  142,  a  county  conrt  may  be  now 
DiBtr.  92.  flaid  to  east  for  the  city  of  London. 

id)  Under  1.  85  of  30  &  81  Vict 


Introduction.  .1 

Tarious   other   acts^  jurisdiction  has  been  given  to  the       Tntrod. 
county  courts. 

The  Statutory  County  Court  is  a  Court  of  Record ; — 
its  jurisdiction  is  origin^  and  auxiliary. 

The  Original  Jurisdiction  is  both  legal  and  equitable. 

There  are,  fiirther,  some  exceptional  branches  of  juris- 
diction which  do  not  belong  to  the  County  Courts  gene- 
rally, but  which  belong  only  to  certain  selected  County 
CourtB.  These  will  be  briefly  stated  at  the  close  of  this 
Introduction. 

Legal  Jurisdiction. — The   legal  jurisdiction   is  of  ^t^^  jnrisdic- 
three  kinds :  exclusive,  concurrent  and  by  consent.  ^^"^ 

Exclusive*  Jurisdiction. 

Where  Claim  does  not  exceed  £20. — By  sect.  58  ExdosiTe 
of  the  9  &  10  Vict.  c.  95,  all  pleas  of  personal  actions,  jniudictioii. 
where  the  debt  or  damage  claimed  is  not  more  than  twenty 

rnds,  whether  on  balance  of  accoimt  or  otherwise,  may 
holden  in  the  county  court  without  writ;  provided  Proviso, 
always,  that  the  court  shall  not  have  cognizance  of  any 
action  of  ejectmertt^  or  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments,  or  to  any  toll,  mir,  market 
or  franchise,  shall  be  in  question,  or  in  which  the  validity 
of  any  devise,  bequest  or  limitation  under  any  will  or 
settlement  may  be  disputed,  or  for  any  malicious  prosecu- 
tion, or  for  any  libel  or  slander,  or  for  criminal  conversa- 
tion, or  for  seduction,  or  breach  of  promise  of  marriage. 

Title. — By  sect.  12  of  30  &  31  Vict.  c.  142,  actions  in  Title, 
which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments comes  in  question  may,  subject  to  appeal,  be  brought 
in  a  county  court  where  neither  the  value  nor  the  rent  of 
the  lands,  tenements  or  hereditaments  in  dispute  exceed 
20/.  by  the  year,  or  in  case  of  an  easement  or  licence  where 
neither  the  value  nor  reserved  rent  of  the  lands,  tene- 
ments or  hereditaments  in  respect  of  which  the  easement 
or  licence  is  claimed,  or  on,  through,  over  or  under  which 
the  easement  or  licence  is  claimed,  shall  exceed  20/.  by 
the  year. 

Jurisdiction,  how  protected. — The  jurisdiction,  in 
cases  not  within  the  exceptions  of  these  sections,  is  pro- 

b2 
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INTROD.  tected  by  the  plaintiff  being  deprived  of  costs,  if  he  recover 
in  a  superior  court  a  sum  not  exceeding  20/.  in  actions  of 
contract,  or  10/.  in  tort ;  unless  the  court  or  judge  shall 
allow  the  costs;  30  &  31  Vict  c.  142,  s.  5. 

Where  the  action  is  for  a  claim  not  exceeding  5/., 
sect.  38  of  19  &  20  Vict  c.  108,  provides  that  it  may  be 
removed  bj  writ  of  certiorari ,  if  one  of  the  superior  courts 
or  a  judge  thereof  deem  it  advisable.  The  pjuiy  applying 
to  remove  must  give  security  for  the  claim  and  the  costs, 
not  exceeding  100/.,  and  assent  to  any  further  terms  that 
the  court  or  judge  imposes. 

Where  the  amount  claimed  exceeds  5/.,  it  may,  under 
sect.  90  of  9  &  10  Vict  c.  95,  be  removed  into  one  of  the 
superior  courts  by  leave  of  a  judge,  on  such  terms  as  to 
payment  of  costs,  gi>^g  security  for  claim  or  costs  or 
otherwise,  as  he  thinks  fit. 
Judge's  deci-  The  decision  of  the  judge  of  the  county  court,  whether 
non  finaL  assisted  by  a  jury  or  not,  is  final  in  causes  within  this 

branch  of  the  jurisdiction,  except  where  title  comes  in  ques- 
tion, unless  the  judge  thinks  it  reasonable  and  proper  that 
an  appeal  should  be  allowed  ;  30  &  31  Vict  c.  142,  s.  13. 

The  Bills  of  The  Bills  OF  EXCHANGE  AcT,  1855. — By  an  Order 

Exchange  Act,  in  Council  of  the  30th  January,  1856,  the  pro>'isions  of 
i85o.  ^^  Summary  Procedure  on  Bills  of  Exchange  Act,  1855, 

were  extended  to  the  county  courts  in  actions  where  the 
claim  does  not  exceed  50/. 

By  a  subsequent  Order  of  the  27th  June,  1863,  altering 
the  first  Order,  the  provisions  of  the  Act  are  not  to  apply 
where  a  less  sum  than  10/.  is  claimed. 

This  jurisdiction  was  formerly  protected  by  sects.  4  and 
30  of  the  19  &  20  Vict  c.  108,  and  is  now  protected  by 
sect  5  of  30  &  31  Vict.  c.  142,  where  the  plaintiff  claims 
a  suum  not  exceeding  20/.,  by  the  penalty  of  the  loss  of  costs 
if  the  action  be  brought  in  the  superior  courts. 

Metropolitan  METROPOLITAN  BuiLDING  ACT. — Within  the  limits  of 

Building  Act    the  metropolis,  as  defined  by  the  18  &  19  Vict  c.  122, 

any  award  of  surveyors  under  the  Metropolitan  Building 
Act,  1855,  may  be  appealed  fi-om  to  Ae  county  court. 
If,  however,  the  appellant  proves  that  the  matter  in- 
volves the  payment  of  a  sum  exceeding  50/.,  the  pro- 
ceedings  must  be  stayed  {e).      The  court  may  also,  in 

(<•)  18  &  19  Vict  c.  122,  8.  86. 
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case  of  dispute  as  to  the  amount  of  security  to  be  given  Iktbod. 
to  an  adjoining  owner  by  the  building  owner,  settle  the 
amount  {f).  It  may  also  give  consent  to  anything  being 
done  by  any  owner  in  pursuance  of  the  act,  or  do  or 
cause  such  thing  to  be  done,  if  there  is  no  owner  capable 
of  consenting  or  of  doing  the  act,  or  no  person  empowered 
thereto,  or  if  the  owner  cannot  be  found  (^).  The  decision 
of  the  court  is  subject  to  appeal  where  the  value  of  the 
matter  in  difference  exceeds  50/.  (A). 

Municipal  Elections,  Bribery  at. — By  sect.  1 1  of  Municipal 
22   Vict,    c.  35,   any  person   guilty  of  bribery   at  any  cled^ous, 
municipal  election  shall  forfeit  40^.  to  any  person  who    ^°^ 
may  sue  for  the  same  in  the  county  court,  with  full  costs 
of  suit. 

The  Alkali  Act,  1863.— By  the  Alkali  Act,  1863  The  Alkali 
(26  &  27  Vict.  c.  124,  s.  14,  made  perpetual  by  31  &  32  ^""^  ^®^^- 
Vict.  c.  36),  aU  penalties  for  offences  against  the  Act  are, 
in  England,  to  be  recovered  by  action  in  a  county  court, 
to  be  brought,  with  the  sanction  of  the  Board  of  Trade, 
by  the  inspector.  Either  party  aggrieved  by  the  decision 
of  the  court  in  point  of  law,  or  on  the  merits,  or  in 
respect  of  the  admission  or  rejection  of  evidence,  may 
appeaL 

Concl^rent  Jurisdiction. 

Where  Claim  does  exceed  20/. — By  13  &  14  concurrent 
Vict.  c.  61,  s.  1,  a  jurisdiction,  where  the  amount  of  the  jurifldiction. 
claim  for  debt  or  damages  does  not  exceed  50/.,  is  con- 
ferred on  the  county  court,  subject  to  the  exceptions  con- 
tained in  the  proviso  of  sect.  58  of  the  9  &  10  Vict.  c.  95. 
This  Jurisdiction  is,  however,  conciurent  with  that  of  the 
superior  courts,  and  is  subject  to  appeaL 

Replevin. — By  sect  65  of  19  &  20  Vict.  c.  108,  an  Replevin. 
action  of  replevin  may  be  commenced  in  anjr  superior 
court  upon  the  replevisor  at  the  time  of  replevymg  giving 
security  for  such  an  amount  as  the  registrar  of  the  county 
court  may  deem  sufficient  to  cover  the  alleged  rent  or 
damage,  and  the  probable  costs  of  the  cause ;  and  by  sect. 

(/)  18  ^  19  Vict.  c.  122,  B.  87.        proceedings,  ss.  100, 101. 

(g)  lb.  t.  96.    See  as  to  forms  of  (A)  lb.  s.  102.  - 
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66  the  action  may  be  commenced  in  the  county  court. 
Where  the  suit  is  commenced  in  a  superior  court,  the 
replevisor  must  undertake  to  prove  that  he  had  good 
ground  for  believing  either  that  title  was  in  question,  or 
that  the  rent  or  damage  exceeded  20/.  Where  the  action 
is  commenced  in  the  county  court,  the  defendant  may 
remove  it  on  giving  security  for  an  amount  not  exceed- 
ing 150/.,  conditioned,  if  die  replevisor  does  not  dis- 
continue, or  fail  to  prosecute  the  action,  or  become  nonsuit 
therein,  to  prove  that  he  had  good  ground  for  believing 
that  title  was  in  question,  or  that  the  rent  or  damage  ex- 
ceeded 20/.  Where  the  rent  or  damage  exceeds  20/.  an 
appeal  is  allowed. 

By  sect.  22  of  23  &  24  Vict.  c.  126,  these  provisions 
are  extended  to  all  cases  of  replevin,  in  like  manner  as  to 
the  cases  of  replevin  of  goods  distrained  for  rent  or  damage 
feasant. 

Ejectment. — The  proviso  in  sect.  58  of  9  &  10  Vict, 
c.  95,  as  to  title,  was  modified  as  to  certain  cases  of  eject- 
ment by  sect.  122.  This  last  section  is  now  repealed  by 
19  &  20  Vict.  c.  108,  by  sect.  50  of  which  landlords,  after 
the  expiration  of  the  tenancy,  may  by  plaint  in  a  county 
court  recover  possession  of  houses,  lands  or  other  corporeal 
hereditaments,  where  neither  the  rent  nor  value  of  the  pre- 
mises shall  have  exceeded  50/.  a  year,  and  no  fine  shall 
have  been  paid;  and  by  sect.  51  a  claim  for  rent,  or  mesne 
profits,  or  both,  may  be  added.  By  sect.  52  a  similar 
jurisdiction  is  given  in  cases  where  half  a  year's  rent  is 
in  arrear,  and  no  sufficient  distress  can  be  had.  In  both 
cases  there  is  an  appeal  where  the  value  or  the  rent  ex- 
ceeds 20/. 

By  sect.  1 1  of  30  &  31  Vict.  c.  142  the  exception  of  actions 
of  ejectment  fi-om  the  jurisdiction  of  the  county  courts  is  re- 
moved ;  and  such  actions  may  be  brought  in  them,  where 
neither  the  value  nor  the  rent  of  the  lands,  tenements  or 
hereditaments  exceeds  20/.  by  the  year. 

There  is  an  appeal  in  such  actions,  and  the  defendant  or 
the  landlord  may,  by  summons  at  chambers,  apply  for  the 
removal  of  the  action  into  a  superior  court,  where  title  to 
the  lands  or  hereditaments  of  greater  annual  value  than 
20/.  would  be  affected  by  the  decision  in  the  action. 

Customs.— By  sect.  263  of  16  &  17  Vict  c.  107  (The 
Customs  Act),  the  Crown  may  sue  in  the  county  cotirt  for 
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duties  or  penalties  not  exceeding  100/.  The  decision  of  Introd. 
the  Judge  is  final.  By  sect  318,  an  action  maybe  brought 
against  custom-house  officers  for  the  illegal  seizure  of  any 
boat,  vessel  or  goods,  where  the  damages  claimed  do  not 
exceed  the  amount  to  which  the  jurisdiction  of  the  court 
is  limited;  and  sect.  319  provides  that  the  case  shall 
not  be  tried  by  a  jury,  except  by  consent  of  both  parties, 
and  that  the  decision  of  the  judge  shall  be  subject  to 
appeaL 

Arkesting  Ships. — By  the  527th  section  of  17  &  18  Arrwting 
Vict  c  104  (The  Merchant  Shipping  Act),  in  the  event  »*>>I«' 
of  an  injury  having  been  done  by  a  foreign  vessel  to  any 
property  belonging  to  her  Majesty,  or  to  any  of  her  sul>- 
lects,  in  any  part  of  the  world,  it  is  competent  for  the 
judge  of  the  county  court,  in  certain  cases,  on  a  summary 
application  of  any  person,  to  direct  the  vessel  to  be  de- 
tained until  satisfaction  is  made  for  the  alleged  wrong,  or 
security  is  given  to  abide  the  event  of  a  legal  proceeding 
in  respect  of  it 

Nuisances. — By  sect.  19  of  18  &  19  Vict.  c.  121  (The  Nuiaanccs. 
Nuisances  Bemoval  Act),  all  reasonable  costs  and  ex- 
penses incurred  in  making  a  comprint,  or  giving  notice, 
or  in  obtaining  an  order  of  justices,  or  in  carrying  the 
order  into  effect  under  that  act,  are  to  be  deemed  to  be 
money  paid  for  the  use  and  at  the  request  of  the  person 
on  whom  the  order  is  made,  and  may  be  recovered  m  any 
county  court. 

CoPTRiGHT  OP  Designs. — By  sect.  8  of  21  &  22  Vict  Copyright  ol 
c.  70,  the  proprietor  of  copyright  in  any  design  imder  deagna. 
"The  Copyright  of  Designs  Act,  1852,"  or  this  Act,  may 
take  proceedings  in  the  county  court  of  the  district  within 
which  the  piracy  has  been  committed  for  the  recovery  of 
damages  sustained  by  reason  of  the  piracy. 

Salvage. — By  sect.  49  of  the  Merchant  Shipping  Act  Salragc. 
Amendment  Act,  1862  (25  &  26  Vict  c.  63),  the  juris- 
diction in  salvage  cases  conferred  by  Part  VlII.  of  the 
Merchant  Shipping  Act,  1854,  upon  two  justices,  is  ex- 
tended to  all  cases  in  which  the  value  of  the  property 
saved  does  not  exceed  1,000/.,  and  was  given  also  to  the 
ooirnty  oourts. 
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Jurisdiction  bjr       In  ANY  AcTiON. — Under  the  provision  of  sect.  23  of 
consent.  19  &  20  Vict.  c.  108,  the  parties  may  by  consent  confer  a 

jurisdiction  on  the  county  court  in  any  action  not  being  an 
action  for  criminal  conversation  (z). 

By  sect.  25,  if  in  any  action  title  incidentally  comes  in 
question,  the  judge  may  decide  the  immediate  claim  if  both 
parties  at  the  hearing  consent  in  writing;  but  the  judg- 
ment of  the  court  is  not  evidence  of  title  between  the  parties 
in  any  other  proceeding. 

By  sect.  68,  the  decision  of  the  judge  in  these  actions  is 
subject  to  appeal,  on  the  same  groimds  as  in  causes  where 
the  sum  claimed  exceeds  20/. 

Equitable  Jurisdiction, 

Equitable  The  equitable  jurisdiction  of  the  county  court  is  con- 

jurisdiction,      current,  except  in  the  cases  of  friendly  societies  and  of 

bankruptcy,  in  the  latter  of  which  it  is  merely  incidental. 

Partnership;  PARTNERSHIP;   DISTRIBUTIVE   ShARE  ;    LEGACY. — By 

^iSl^°f  ""L      ^^^'   ^^   ^^  ^  ^   1^   ^ic^   ^-   ^^^  ^^^  jurisdiction  is  ex- 
are;  egacj.  ^jj^g^  ^Q  ^Q  recovery  of  a  demand  not  exceeding  20/. 

(now  by  the  13  &  14  Vict.  c.  61,  50/.),  "which  is  the 
^^  whole  or  part  of  the  unliquidated  balance  of  a  partner- 
**  ship  account,  or  the  amount  or  part  of  the  amount  of 
"  a  distributive  share  under  an  intestacy,  or  of  any  legacy 
**  under  a  will." 

Suits  and  pro-         SuiTS  AND  PROCEEDINGS.— By  the  28  &  29  Vict.  C.  99, 

ceedings.  the  county  courts  exercise  all  the  power  and  authority  of 

the  Court  of  Chancenr  in  administration  suits,  suits  for  the 
execution  of  trusts,  foreclosure  or  redemption,  enforcing: 
any  charge  or  lien,  specific  performance,  reforming,  de- 
Uvering  up  or  cancelfing  of  any  agreement  for  the  sale, 
purchase  or  lease  of  property  (y),  and  the  dissolution  or 
winding-up  of  a  partnership ;  and  in  proceedings  under 
the  Trustee  Relief  or  Trustee  Acts,  or  relating  to  the 
maintenance  or  advancement  of  infants,  or  for  orders  in 
the  nature  of  injunctions  in  certain  cases;  and  by  31  &  32 
Vict.  c.  40,  8.  12,  in  suits  for  partition. 

<i)  By  20  86  21  Vict  c.  85,  s.  69,      is  aboUshed. 
the  action  for  criminal  conyersation  {j)  30  &  31  Vict.  c.  142,  a.  9. 
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Charitable 
trusts. 


Snccessioii 
duties. 


Literary  insti- 
tutions. 


a 


S( 


the  society  is  situated,  "  in  the  same  manner  as  any  com- 
"  pany  may  be,  imder  the  Companies  Act,  1862,"  by  the 
Court  of  Chancery. 

By  sect.  3  of  30  &  31  Vict,  c  117,  the  provisions  in 
sects.  41  and  42  of  18  &  19  Vict.  c.  63,  are  extended  to 
industrial  and  provident  societies. 

Charitable  Trusts. — By  the  16  &  17  Vict.  c.  137 
(The  Charitable  Trusts  Act,  1853),  s.  32,  where  the  gross 
annual  income  of  a  charity  does  not  exceed  30/.  (now,  by 
the  Charitable  Trusts  Act,  1860,  23  &  24  Vict.  c.  136, 
8.  11,  it  is  50/.),  and  where  equitable  relief  is  required, 
the  county  court  has,  subject  to  certain  conditions,  juris- 
dictibn  to  entertain  the  apphcation,  and  to  **give  such 
*^  relief  and  make  such  orders  and  directions  in  relation 
to  the  matter  of  such  application,  as  now  might  be  made 
or  given  by  the  Court  of  Chancery,  or  by  the  Lord 
**  Chancellor  entrusted  with  the  care  and  commitment 
**  of  the  custody  of  lunatics,  in  a  suit  regularly  instituted 
"  or  upon  petition,  as  the  case  may  require."  It  is  pro- 
vided, however,  by  sect.  41,  that  the  county  court  shall  not 
have  jurisdiction  to  determine  title  either  at  law  or  in 
equity,  or  to  determine  any  question  as  to  the  existence 
or  extent  of  any  charge  or  trust.  By  sect.  39  an  appeal 
is  given  in  certain  cases. 

Succession  Duties.— By  sect.  50  of  the  16  &  17  Vict, 
c.  51  (Succession  Duty  Act),  any  accountable  party  dis- 
satisfied with  the  assessment  of  the  commissioners  may, 
on  complying  with  certain  conditions,  if  the  sum  in  dis- 
pute does  not  exceed  50/.,  appeal  to  the  county  court. 
The  decision  is  final.  It  would  seem  from  the  language 
of  sect.  50  that,  although  the  assessment  exceeds  50/.,  it 
may  become  the  subject  of  inquiry  in  the  county  court, 
if  the  party  dissatisfied  contends  that  it  should  be  reduced 
by  a  sum  not  exceeding  50/. 

Literary  Institutions. — By  the  Literary  and  Scien- 
tific Institutions  Act,  1854,  in  case  of  an  institution  within 
the  act  being  desirous  of  dissolving,  and  any  dispute  arising 
among  the  governing  body  or  the  members  of  the  institu- 
tion, the  adjustment  of  its  affairs  is  to  be  referred  to  the 
county  court  of  the  district  in  which  the  principal  building 
of  the  institution  is  situate.  The  court  may  make  such 
order  as  is  requisite,  or,  if  necessary,  direct  tnat  proceed* 
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ings  shall  be  taken  in  the  Court  of  Chancery.     The  judge       Intbod. 
is  also  to  determine  to  what  institution  any  surplus  funds 
should  be  given  which  may  remain  after  dissolution,  if  the 
members  have  not  of  themselves  determined  the  institution  * 

to  which  they  are  to  be  given. 

Auxiliary  Jurisdiction. 


The  auxiliaxy  jurisdiction  of  the  court  is  both  legal  and  Anxfliair 
equitable.  jnriidiction. 

Legal  Jurisdiction. 

Absconding  Debtors. — By  the  14  &  15  Vict  c.  52,  Legal  juris- 

E»werwas  given  to  the  judge  of  a  county  court  to  issue  dicuon— Ab- 
s  warrant  for  the  apprehension  of  persons  sworn  to  be  S^^^* 
indebted  to  the  amount  of  20/.  or  upwards,  and  who  were 
about  to  quit  England.     This  power,  however,  has  now 
been  taken  away  by  32  &  33  Vict.  c.  83,  s.  20. 

Actions  of  Contract  sent  for  Trial  by  Sl^emor  Actions  of 
CoLTRTS. — In  actions  of  contract  where  the  claim  does  not  ?*°^JJ2  J®^' 
exceed  50/.,  or  is  reduced  by  set-oflF  or  otherwise  to  50/.  superior  ^ 
or  under,  the  judge  of  a  superior  court  may,  under  19  &  coorta. 
20  Vict.  c.  108,  s.  26,  on  terms  after  issue  joined,  order 
the  cause  to  be  tried  by  a  county  court  (k)  ;  but  now  by 
sect.  7  of  30  &  31  Vict.  c.   142,  the  judge  may,  before 
issue  joined,  unless  good  caiise  be  shown  to  the  contrary^ 
order  the  action  to  be  tried  in  a  county  court. 

Actions  of  Tort  bent  for  Trial  by  Superior  Actions  of 
Courts.— By  sect.  10  of  30  &  31  Vict.  c.  142,  a  judge  of  tort  sent  for 
a  superior  court  in  which  an  action  for  malicious  prosecu-  '^^ ' 
tion,  illegal  arrest,  illegal  distress,  assault,  &lse  imprison- 
ment, libel,  slander,  seduction,  or  any  action  of  tort  may 
be  brought,  may  either  stay  the  proceedings  or  remit  them 
to  a  county  court,  unless  the  plaintiff  give  security  for 
costs,  or  satisfy  him  that  it  is  a  fit  action  to  be  tried  in  the 
superior  court. 

Commitment  on  Judgments  of  Superior  Courts. —  Commitment 
By  10  &  11  Vict  c.  102,  the  power  given  by  the  8  &  9  <>J  jndgmenu 

•^  '  MT  o  ^  qI  sapenor 

(k)  By  sects.  8  and  6  of  the  Com-  matter  of  mere  account,  to  a  county  courts, 

mon  Law  Procedare  Act,  1854,  17  court.    See  Oummins  v.  Birkett,  3 

&  18  Vict  c  125,  a  power  was  given  H.  &  N.  156.    By  21  &  22  Vict  c. 

to  the  saperior  coort,  to  refer  cases,  74,  s.  5,  this  is  repealed. 
which  consisted  wholly  or  in  part  of 
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iNTBOD.  Vict.  c.  127,  to  the  Commissioners  of  Bankrupts  to  com- 
mit  a  partj  to  prison  brought  before  them  by  summons  on 
a  judgment  of  a  superior  court,  where  such  debt  did  not 
exceed  20/.,  and  had  been  contracted  bj  fraud,  or  in  cer- 
tain other  ways,  was  transferred  in  places  twenty  miles 
beyond  London  to  the  county  courts.  These  provisions 
are  now  repealed  by  32  &  33  Vict.  c.  83,  s.  20.  And  it 
is  enacted  instead  by  32  &  33  Vict.  c.  62,  s.  5,  that  a 
county  court  may  commit  upon  a  judgment  of  a  superior 
court  for  a  sum  not  exceeding  50/.,  if  the  judgment  debtor 
has,  or  since  the  date  of  the  judgment  has  had,  the  means 
to  pay,  and  has  neglected  or  refiised  to  do  so. 


Eqaitable 

jnrisdictioii- 

Chancerj. 


Conpanics 
Act,  1862. 


CompaDies 
Act,  1867. 


Probate  and 
letters  of  ad- 
ministration. 


Equitable  Jurisdiction. 

Chancery.— By  sect.  22  of  the  9  &  10  Vict.  c.  95, 
the  judge  may  be  required  to  perform  all  such  duties  re- 
lating to  causes  or  matters  depending  in  Chancery,  or  any 
judge  thereof,  or  before  the  Chancellor  in  the  exercise  of 
any  authority  belonging  to  him,  necessary  or  proper  to  be 
done  in  the  respective  districts,  as  the  Chancellor  from 
time  to  time  by  a  general  order  directs  (/). 

Companies  Act,  1862. — By  sect.  126  of  the  25  &  26 
Vict.  c.  89,  the  judges  of  the  coimty  courts  who  sit  at 
places  more  than  twenty  miles  from  the  General  Post 
Office  are  commissioners  to  take  evidence  in  winding-up 
cases.  For  this  purpose  the  judge  is  invested  with  the 
same  powers  which  the  Court  of  Chancenr  possesses  of 
summoning  and  examining  witnesses,  and  oi  requiring  the 
production  or  delivery  of  documents. 

Companies  Act,  1867.— By  sect.  41  of  30  &  31  Vict, 
c.  131,  where  an  order  has  been  made  for  the  winding-up 
of  a  company  by  the  Court  of  Chancery,  it  may  direct  all 
subsequent  proceedings  to  be  had  in  a  county  court. 

Probate  and  Letters  op  Administration.  —  By 
sect.  10  of  21  &  22  Vict  c.  95  (m),  the  contentious  juris- 
diction of  the  Court  of  Probate,  established  by  20  &  21 
Vict.  c.  77,  is  given  to  the  county  courts  where  it  appears 


(Z)  This  jarisdiction  does  not  ap- 
pear to  have  been  erer  exercised, 
(m)  This   jarisdicton    was   first 


given  by  20  &  21  Vict.  c.  77,  s.  64, 
DOW  repealed  by  21  &  22  Vict.  c. 
95,  s.  li. 
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peal  Is  in  the  form  of  a  case  agreed  on  by  the  parties,  and 
if  they  cannot  agree,  it  is  settl^  by  the  judge  of  the  county 
court  who  heard  the  plaint. 

By  leave  of  the  judge  an  appeal  may  now,  under  30  & 

31  Vict.  c.  142,  sect.  13,  be  allowed  in  actions  in  which  an 
appeal  was  not  before  allowed ;  and  by  the  same  section 
an  appeal  is  given  in  actions  of  ejectment,  and  actions  in 
whicn  title  comes  in  question  (  /?).  In  equitable  proceed- 
ings an  appeal  always  lies,  by  sect,  18  of  28  &  29  Vict. 
c.  99. 

Exceptional  Jurisdiction  of  special  Courts. — 
There  are  certain  branches  of  jurisdiction,  in  addition  to 
those  already  mentioned,  whicn  have  not  been  conferred 
upon  the  county  courts  generally,  but  have  been  reserved 
to  a  limited  number  of  courts. 

Adivhralty  and  Maritime  Jurisdiction. — By  31  & 

32  Vict,  c,  71,  the  Queen  in  Council,  on  the  representation 
of  the  Lord  Chancellor,  is  empowered  to  appoint  such 
county  courts  as  may  be  thought  expedient  to  have  ad- 
miralty jurisdiction,  and  to  assign  to  each  court  such 
district  as  may  be  thought  fit.  An  Admiralty  County 
Court,  by  the  same  act,  has  jurisdiction  over  any  claim 
for  salvage,  where  the  value  of  the  property  saved  does 
not  exceed  1,000/.,  or  where  the  amount  claimed  does  not 
exceed  300/. ;  any  claim  for  towage,  necessaries  or  wages, 
where  the  amount  claimed  does  not  exceed  150/. ;  any 
claim  for  damage  to  cargo  or  damage  by  collision  (ex- 
tended by  32  &  33  Vict.  c.  51,  sect.  4,  to  any  claim  for 
damage  to  a  ship  whether  by  collision  or  otherwise),  where 
the  amount  claimed  does  not  exceed  300/. ;  and  any  similar 
claim  to  those  mentioned  where  the  limit  of  amount  is 
exceeded,  but  the  parties  agree  in  writing  to  submit  to  the 
jurisdiction.  By  32  &  33  Vict.  c.  51,  the  same  courts 
have  jurisdiction  over  any  claim  arising  out  of  any  agree- 
ment made  in  relation  to  the  use  or  hire  of  any  ship,  or 


(p)  By  sect.  85  of  30  &  31  Vict. 
c.  142,  the  deciBions  of  «  The  City 
of  LoDdon  Court"  (formerly  the 
Sheriff's  Court)  are  made  subject 
to  appeal,  in  the  same  way  and  on 
the  same  conditions  as  the  decisions 
of  a  county  court  Before  Uiis  act, 
it  was  held  that  no  appeal  lay  from 


a  decision  of  the  Sheriffs'  Court 
made  in  the  exercise  of  the  equi- 
table jurisdiction  conferred  upon  it 
by  the  28  &  29  Vict  c.  99,  s.  4. 
Harper  v.  PoU^  L.  R.,  8  Eq.  762; 
S.  C.  36  L.  J.,  Ch«  375;  Gardiner 
T.  The  Caehir  Company,  36  L.  J.. 
Ch.432. 
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in  relation  to  the  carriage  of  goods  in  any  ship,  and  also       Iktbod. 
over  any  claim  in  tort  in  respect  of  goods  earned  in  any 
ship,  where  the  amount  claimed  does  not  exceed  300/., 
and  the  limit  of  jurisdiction  may  be  extended  by  the  aeree- 
ment  in  writing  of  the  parties. 

B^  an  Order  in  Council  of  the  14th  January,  1869,  re- 
peahng  an  earlier  Order  of  the  9th  December,  1868,  certain 
coimty  courts  were  appointed  to  exercise  admiralty  juris- 
diction, and  districts  were  assigned  to  them  for  this 
purpose. 

Bankruptcy  Jurisdiction.— By  the  32  &  33  Vict, 
c.  71,  the  county  courts  are  given  exclusive  jurisdiction 
in  bankruptcy,  except  over  persons  residing  within  the 
London  district  as  defined"  by  the  act.  But  the  jurisdic- 
tion is  not  given  to  all  county  courts  absolutely.  The 
Lord  Chancellor  is  empowered  to  appoint  such  courts  to 
exercise  it^  and  over  sucn  districts,  as  ne  may  think  fit. 
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Districts. 


PabtL       orders  various  alterations  have  from  time  to  time  been 
made,  and  additional  courts  established  (a). 

The  coimcil  of  any  city  or  borough,  or  a  majority  of  the 
ratepayers  of  any  parish  within  the  limits  of  which  a  local 
court,  not  being  a  county  court,  is  estabUshed,  or  into  the 
limits  of  which  city,  borough  or  parish  the  jurisdiction  of 
such  local  court  extends,  desirous  of  exclucfing  the  juris- 
diction of  such  court  in  causes  whereof  the  county  court 
has  cognizance,  may  petition  the  Queen  in  Council  for  such 
purpose,  and  if  notice  of  such  petition  has  been  publicly 
advertised  in  the  city,  borough  or  parish,  and  m  some 
public  newspaper  circulating  therein,  the  Queen  may  by 
Order  in  Council  declare  the  exclusion  of  the  jurisdiction 
of  the  local  court  throughout  the  whole  or  any  part  of  the 
district  of  the  county  court ;  unless  a  petition  against  de- 
claring such  exclusion  is  presented,  or  a  caveat  is  entered 
at  the  Coimcil  Office.  If  a  counter-petition  is  so  pre- 
sented, or  any  caveat  is  entered,  then  the  Queen  may  refer 
the  petitions  to  the  Judicial  Committee  of  the  Privv 
Council,  and  on  their  report  make  such  Order  in  Councd 
as  she  is  advised  {b). 


(a)  In  the  original  dirision  of  the 
country  the  districts  of  the  super- 
intendent registrars  of  births,  &c., 
were  taken  as  the  basis  upon  which 
to  form  the  districts  of  the  courts. 
In  many  cases,  however,  two  or 
more  registrars'  districts  were  com- 
prised in  the  district  of  one  court, 
and  in  others  a  registrar's  district 
was  divided  between  two  or  more 
courts.  The  districts  are  described 
in  the  Order  in  Council  by  the  name 
of  the  registrar's  district,  and  this 
description,  though  convenient  for 
some  purposes,  gave  no  information 
to  those  who  were  not  acquainted 
with  such  districts  and  of  the  pa- 
rishes comprised  therein.  For  the 
convenience  of  anv  person  resident 
in  one  part  of  the  kingdom  desirous 
of  suing  another  resident  in  some 
other  part,  an  alphabetical  index, 
showing  the  name  of  every  parish, 
township  or  place  in  the  kingdom, 
and  the  court  in  the  district  of  which 
it  is  situate,  has,  since  1851,  been 
attached  to  the  folio  edition  of  the 
rules  supplied  by  the  Treasuir  to 
the  different  courts.  As,  therefore, 
every  information  as  to  the  parishes 


and  places  comprised  within  the 
several  districts  can  be  obtained  at 
the  registrar's  office,  the  Orders  in 
Council  which  do  not  afford  that 
information  have  not  been  attached 
to  this  work.  Soon  after  the  issuing 
of  the  Order  in  Council  of  the  13th 
November,  1858,  by  which  order  ex- 
tensive alterations  were  made  in 
many  of  the  districts,  a  revised  edi- 
tion of  the  index  was  issued  to  the 
registrars.  It  can  be  purchased  by 
the  public  from  the  Queen's  printer. 
(J))  15  &  16  Vict.  c.  64,  s.  7.  In 
1853,  the  town  council  of  Birming- 
ham, after  much  opposition,  ob- 
tained the  exclusion  of  the  mayor's 
court  in  that  borough  from  cogni- 
zance of  all  matters  that  could  be 
heard  in  the  county  court,  the  peti- 
tion and  a  counter-petition  having 
been  argued  for  and  against  before 
the  Judicial  Committee  during  two 
days.  See  order  in  Gazette  of  3 
Jan.  1854.  Subsc<iuently  similar 
orders  were  made  respecting  the  Ips- 
wich Court  of  Small  Pleas,  and 
the  Court  of  Record  of  the  town  of 
Nottingham,  and  the  Court  of  Pleas 
of  the  city  of  Worcester,  in  all 


Court-houMe$* 

Court-houses.'] — By  stat,  9  &  10  Vict.  c.  95,  s.  53,  as       Oiap.  i. 
soon  as  a  court  was  established  under  that  act,  all  real  Coiirt-iioii 
estates  and  effects  vested  in  or  belonging  to  the  commis-  «  .  . 
sioners,  clerks,  or  other  officers  of  any  of  the  courts  men-  cowuT^ 
tioned  in  Schedule  (A.)  and  (B.)  of  the  Act,  which  were 
holden  in  trust  for  the  purposes  of  the  court,  vested  in  the 
treasurer  of  the  county  court,  in  trust  for  the  purposes  of 
the  act.     In  districts  where  a  court-house  and  offices  have 
not  been  provided,  or  are  insufficient,  the  treasurer,  with  Tremwimi  t* 
the  approval  of  the  Commissioners  of  the  Treasury,  mav  P™^*^ 
build,  purchase,  hire,  or  otherwise  provide  messuages,  witL 
all  necessary  appurtenances,  for  holding  the  court  and 
offices;  or,  instead  of  providing  separate  buildings,  may 
contract  for  the  occupation  of  any  county  or  town  hall  or 
other  building,  or  so  much  thereof  as  is  needed ;  and  all 
real  and  personal  estates  and  effects  belonging  to  the  court 
vest  in  the  treasurer  for  the  time  being,  and  in  his  succes- 
sors, in  trust  for  the  purposes  of  the  Act  (c).     The  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845  (d\ 
apply  to  such  purchase,  except  such  as  relate  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by  agreement ; 
and  the  treasurer,  acting  with  the  approval  of  the  Com- 
missioners of  the  Treasury,  is  deemed  the  promoter  of  the 
undertaking  for  which  such  lands  are  reqmred  {e). 

The  treasurer,  for  the  purpose  of  defraying  the  ex- 
penses of  building,  purchasing  or  pro^'iding  messuages 
and  lands  for  court-houses,  was  empowered  to  borrow 
money,  at  the  rate  of  interest  allowed  by  the  Commis- 
sioners of  the  Treasury,  and  enter  into  necessary  secu- 
rities for  that  purpose,  which  were  binding  on  him  and 
his  successors  in  office,  for  repayment  out  of  the  general 
fund :  he  was  to  enter  in  a  book  belonging  to  the  court, 
kept  by  him  for  the  purpose,  the  names  of  the  persons  by 
whom  money  was  advanced,  in  the  order  in  which  it  was 
advanced,  and  the  debts  were  to  be  paid  in  the  order  of 
entry  (/). 

By  sect.  85  of  19  &  20  Vict  c.  108,  these  expenses 
are  now  to  be  paid  out  of  monies  to  be  proWded  by 
Parliament. 

matters  where  the  amount  claimed  {d)  8  &  9  Vict.  c.  18. 

does  not  exceed  20l.  and  in  all  ac-  («)  9  &  10  Vict  c.  95,  s.  50,  as 

tioos  of  ejectment  where  the  rent  amended  hj  80  &  81  Vict,  c  142, 

does  not  exceed  502.  s.  18,  p.  399. 

{e)  9  &  10  Vict.  c.  95,  s.  48,  as  (/)  9  &  10  Vict.c.  95,  s.  51 ;  bat 

amended  by  80  &  31  Vict,  c  142,  s.  see  19  &  20  Vict.  c.  108,  s.  85, 

18,  p.  809.  p.  401. 

c2 
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General  Fund — Sittings  of  the  Courts. 


Town-halls 
and  pnblic 
boildings. 


Fart  I.  A  building  which  is  leased  by  a  treasurer  of  a  county 

court  for  the  purposes  of  the  court  is  not  rateable  to  the 
relief  of  the  poor ;  since  there  is  no  beneficial  occupier  of 
it,  nor  are  any  profits  derived  fi-om  its  occupation  {g). 

By  sect.  24  of  13  &  14  Vict  c.  61,  a  greater  facility 
in  obtaining  court-houses  is  afforded  by  a  provision,  that 
in  every  town  or  place  where  a  county  court  is  holden, 
and  no  court  has  been  already  erected  or  hired,  the  town- 
hall,  court-house,  or  other  public  building  belonging  to 
the  county,  city,  borough  or  town,  may  be  used  for  the 

J)urposes  of  holding  the  courts,  without  any  charge  except 
or  lighting,  warming  and  cleaning,  and  other  expenses 
necessarily  incidental  to  the  use  of  the  said  building  for 
the  purposes  of  the  courts ;  an  arrangement  must,  how- 
ever, be  made,  so  that  the  sittings  of  the  courts  shall  not 
interfere  with  the  business  of  the  county,  &c.  usually 
transacted  in  the  building  used,  or  with  any  purposes  for 
which  it  may  be  used  by  virtue  of  any  local  act  (A). 

By  sect.  15  of  18  &  19  Vict.  c.  126,  petty  sessions  may 
be  held  in  any  county-court  house  without  charge. 

General  Fund.~\ — This  was  a  fund  which,  under  9  &  10 
Vict.  c.  95,  s.  52  (now  repealed),  was  raised  for  the  pur- 
poses of  providing  court-houses,  and  defraying  aU  other 
expenses  of  the  courts  (i).  As  all  simtis  of  money  paid  into 
court  to  the  use  of  the  suitors  which  shall  remain  un- 
claimed for  six  years  (the  time  during  which  the  person 
entitled  is  an  infant,  feme  covert,  of  unsound  mind,  or 
beyond  the  seas,  not  being  taken  into  account),  and  the 
monies  arising  fi-om  penalties,  forfeitures  and  fines,  when 
paid  and  levied,  if  not  otherwise  appropriated  by  the  act, 
are  applicable  to  and  must  be  carried  to  the  account 
of  the  general  fund,  this  fund  still  exists  for  their  re- 
ceipt (A). 

Sittings  of  the        Sittings  of  the  Courts,'] — The  9  &  10  Vict.  c.  95,  s.  56, 
courts.  provides  that  the  court  shall  be  holden  within  each  dis- 


General  fund. 


(g)  Reg.  v.  Overseers  of  Man- 
chester, 18  Jur.  267. 

(Ji)  13  &  14  Vict  c.  61,  8.  24, 
p.  899. 

(t)  By  a  tax  of  \s.  in  the  ponnd 
on  all  claims  for  sums  exceeding 
iOs.y  and  a  fixed  som  of  6^.  on 
claims  for  sums  above  20s.  and  not 
exceeding  AOs,    It  was  sabseqaentl  j 


lowered  to  %d.  in  the  pound  on 
claims  for  sums  above  40«.  and  not 
exceeding  201. ;  and  for  claims  for 
more  than  201.  it  was  taken  as  upon 
20Z.  only.  These  expenses,  for 
which  this  tax  was  levied,  are  now 
paid  out  of  a  grant  of  Parliament. 

(i)  9  &  10  Vict  c.  96,  8.  112, 
p.  442,  and  s.  133,  p.  454. 


22  Admiralty  Districts. 

I*ABT  I.       bankruptcy  jurisdiction  to  attach  its  district  or  any  part 
thereof  to  any  other  county  court  or  county  courts. 

Admiralty  Districts.^ — County-court  districts  for  the 
purpose  of  the  admiralty  jiuisdiction  conferred  by  31  &  32 
Vict.  c.  71,  and  32  &  33  Vict.  c.  51,  are  also  specially 
provided  for.  By  s.  2,  of  the  first-named  act,  the  Queen 
in  council,  on  the  representation  of  the  Lord  Chancellor, 
has  power  to  appoint  any  county  court  to  have  admiralty 
jurisdiction,  and  to  assign  to  it  as  its  district  for  admiralty 
purposes,  any  part  or  parts  of  any  one  or  more  district  or 
districts  of  county  courts,  and  the  district  so  assigned  with 
the  adjacent  sea  to  a  distance  of  three  miles  is  its  district 
for  admiralty  purposes.  Admiralty  districts  are  regulated 
by  an  order  in  council  of  the  14th  January,  1869. 


24  Judije — For  what  Districts, 

Pabt  I.  IS  within  the  Duchy  of  Lancaster,  in  which  case  he  is 
appointed  by  the  Chancellor  of  the  Duchy.  The  Lord 
Chancellor  may  remove  a  judge  from  any  district,  and 
appoint  him  to  any  other  district,  or  appoint  him  to 
additional  districts  (c).  The  Lord  Chancellor,  or  Chan- 
cellor of  the  Duchy  respectively,  may  remove  a  judge  for 
inability  or  misbehavioiu*  (d).  He  cannot  sit  as  a  member 
of  Parliament  (e),  nor  can  he  practise  at  the  bar,  or  as  a 
special  pleader,  or  equity  draftsman,  or  be  directly  or  in- 
directly concerned  as  a  conveyancer,  notary  pubhc,  soli- 
citor, attorney  or  proctor,  and  if  an  attorney,  he  cannot 
hold  certain  offices  which,  having  regard  to  the  present 
qualification  of  a  judge,  it  is  not  necessary  to  enume- 
rate (/). 

Where  a  judge,  whose  district  was  within  the  Duchy 
of  Lancaster,  had  been  removed  from  his  office  by  the 
Chancellor  of  that  Duchy  on  the  ground  of  inability,  a 
motion  was  made  in  the  Court  of  Queen's  Bench  for  a 
quo  warranto  to  his  successor,  and  affida\'its  were  read  to 
show  that  the  Chancellor  had  come  to  an  erroneous  con- 
clusion ;  but  upon  it  appearing  that  the  Chancellor,  before 
removing  the  judge,  had  held  an  inquiry  as  to  certain 
charges  against  him,  and  had  heard  counsel  and  wit- 
nesses, both  in  support  of  such  charges  and  also  for  the 
judge,  the  Court  held  that  they  would  not  inquire  into 
the  amount  or  balance  of  the  evidence  adduced  before  the 
Chancellor,  he  having  acted  IcgJilly  and  given  the  party 
accused  a  fair  opportunity  of  being  heard;  nor  would 
they  grant  a  quo  warranto  for  the  pui-pose  of  allowing 
the  question  of  fact  to  be  submitted  to  a  jury.  The  Court 
intimated,  however,  that  if  the  Chancellor  had  removed 
the  judge  without  a  proper  inquiry,  or  upon  grounds  other 
than  "  inability  or  misbehaviour,"  they  would  have  con- 
trolled his  decision  (^). 

For  what  dis-        For  what  Districts,"] — A  judge  is  appointed  for  each 
tricts.  district  (A),  and  the  Lord  Chancellor  may  appoint  to  any 

district  two  judges  (2).     After  districts  were  created  by 
Order  in  Council,  the  Lord  Chancellor  appointed  sixty 

(<?)  21  &  22  Vict.  c.  74,  s.  1.  (A)  9  &  10  Vict.  c.  95,  s.  8,  p.  375. 

(rf)  9&  10  Vict.  c.  96, 8. 18,  p.  379.  (r)  21   &   22   Vict  c   74,  s.  2. 

(e)  25  &  26  Vict  c.  99,  8.  4.  Under  this  section   the  courts  at 

(/ )  15  &  16  Vict.  c.  54,  8.  16.  Liyerpool,  Ormskirk  and  St.  Helen's 

(g)  Ex  parte  Hamshay,  21  L.  J.,  are  presided  oyer  by  two  jadges. 
Q.  B.  238:  S,  C,  16  Jar.  684. 


Judge  -  Deputy, 

judges  (A)  to  the  courts,  and  tbe  nnmber  of  districts  to  Chaf.  I 
which  they  were  respectively  appointed  raried  finom  one 
to  twelve.  In  some  instances  one  judge  was  appointed  to 
hold  the  courts  in  several  districts.  It  has  been  held 
that  this  mode  of  appointing  is  legal,  and  further*  that 
the  same  person  may,  at  the  discretion  of  the  Lord  Chan- 
cellor, be  a  judge  of  two  different  county  courts  yly 

Z>tf /iVi.l  —  The  judge  must  hold  the  court  at  each  ap-  DatiaL 
pointed  place  within  his  district,  once  at  least  in  every 
calendar  month,  or  at  such  other  intenal  as  the  Lord 
Chancellor  may  order  (m).  He  is  sole  judge  in  the  court, 
and  must  determine  all  questions  both  of  &ct  and  law, 
unless  a  jury  is  summoned  (n).  If  his  name  be  inserted 
in  any  commission  of  the  peace  for  the  county,  riding 
or  division  of  the  county  for  which  he  is  appointed 
judge,  he  may  act  as  justice  of  the  peace  for  such  county, 
riding  or  division,  without  the  qualification  by  estate  re- 
quired by  law  in  the  case  of  others,  if  he  is  not  disqualified 
from  any  other  cause  (o). 

Deputy  J\ — In  case  of  the  illness  or  unavoidable  absence  Dqiotr. 
of  the  judge  (the  cause  whereof  must  be  entered  on  the 
minutes  of  the  court),  he,  or  in  case  of  his  inability,  the 
Lord  Chancellor,  or  the  Chancellor  of  the  Duchy,  as  the 
case  may  be,  may  appoint  a  deputy,  who  is  himself  a 
judge  oi  a  county  court,  or  a  barrister  of  seven  years 
standing,  or  who  nas  practised  as  a  barrister  and  special 
pleader  for  at  least  seven  years,  to  act  during  such  illness 
or  absence  (  o).  The  judge  may  also,  with  aj)proval  of 
the  Lord  Chancellor,  or  Chancellor  of  the  Duchy,  ap- 
point a  deputy,  qualified  as  above,  to  act  for  him  for  any 
time  or  times,  not  exceeding  in  the  whole  two  calendar 
months  in  any  consecutive  period  of  twelve  calendar 
months.  The  deputy  so  appointed  has,  during  the  time 
for  which  he  is  appointed,  all  the  powers  and  privileges 
of  the  judge  whose  duty  he  performs  {q) ;  and  should  the 

{h)  This  number  cannot  be  in-  (•)  lb.  a.  69,  p.  414. 

creued,  unless  by  direction  of  Par-  io)  lb.  s.  21,  p.  381. 

liament.    21  &  22  Vict.  c.  74,  s.  3,  Ip)  9  &  10  Vict  c  95,  s.  20,  as 

p.  378.  amended  by  19  &  20  Vict  c  108, 

(2)  ILy.Parhamy  18  L.  J.,Q.B.  s.  6»  p.  380. 

281;  A  a  18  Jot.  981.  (^)  Prior  to  30  &  31  Vict.  c.  142, 

(m)  9  &  10  Vict  c.  95,  s.  56,  as  s.  20,  p.  380,  a  depaty  coold  not  art 

amended  by  90  &  31  Vict  c  142,  in  any  matter  nnder  the  Charitable 

a.  19,  p.  403.  Tmsta  Act 
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Judge — Liability. 


PabtI. 


Salary. 


Pension. 


Liabilitj. 


judge  die,  lie  is  to  continue  to  act  until  a  successor  is  ap- 
pointed, or  the  Lord  Chancellor  otherwise  orders,  bj  whom 
his  remuneration  for  so  acting  is  to  be  settled  (r).  If 
during  the  absence  of  the  judge  his  deputy  is  incapable  of 
performing  his  duties,  the  Lord  Chancellor  may  appoint 
another  deputy  in  his  place  (*).  No  deputy  judge,  while 
he  is  acting  as  deputy  (except  it  be  in  the  Westminster 
County  Court  of  Middlesex),  may  practise  as  a  barrister 
in  any  court  within  the  district  for  which  he  acts,  or  is 
entitled  to  act,  as  deputy  (f).  Judges  may  act  for  one 
another,  wdthin  or  without  their  respective  districts  (m). 

Salary.'] — The  salary  of  the  judge  of  a  county  court 
was  fixed  at  1,200/.  a  year,  by  sect.  81  of  19  &  20  Vict.  c. 
108,  with  the  exception  of  those  judges  mentioned  in 
Schedule  (D.) ;  but  by  sect.  13  of  28  &  29  Vict.  c.  99,  the 
salaries  of  all  the  judges  were  increased  by  300/.  a  year. 
All  future  judges  wiU  receive  1,500/.  a  year(2:). 

Pension.] — The  Lord  Chancellor  may,  on  petition, 
recommend  to  the  Commissioners  of  the  Treasury  that  a 
pension,  not  exceeding  two-thirds  of  the  average  amount 
of  salary  received  during  the  then  last  five  years,  shall  be 
paid  to  any  judge  who,  he  is  satisfied,  is  afflicted  with  a 
permanent  infirmity  disabling  him  fi'om  the  due  execution 
of  his  office,  and  who  is  desirous  of  resigning  (y ). 

Liability.] — A  judge  is  not  answerable  in  an  action  for 
an  erroneous  judgment,  unless  he  directs  an  act  to  be  done 
when  he  has  no  jurisdiction ;  in  which  case  he  would  be 
liable  in  trespass  (z).  Nor  wiU  the  Court  of  Queen's 
Bench  grant  a  crimmal  information  against  the  judge  of 
a  county  court  who  acts  with  irregularity,  unless  a  corrupt 
motive  is  attributable  to  him  (a).  And  an  action  of  slander 
wiU  not  lie  for  words  spoken  by  a  judge  while  trying  a 
cause  {b). 


if)  19  &  20  Vict.  c.  108,  8.  11, 
p.  381. 

(»)  30  &  81  Vict  c.  142,  a.  20, 
p.  380. 

(0  13  &  U  Vict.  c.  61,  s.  3, 
p.  880. 

(t*)  30  &  31  Vict.  c.  142,  s.  20, 
p.  380. 

(a?)  28  &  29  Vict.  c.  99,  8.  14, 
p.  404. 

(y)  16  &  16  Vict.  c.  54, 8.  15,  as 


altered  by  28  &  29  Vict.  c.  99,  s.  14, 
p.  404. 

(z)  ffoulden  r.  SmUh,  14  Q.  B. 
841;  8.  a  19  L.  J.,  Q.  B.  170.  As 
to  when  a  judge  is  entitled  to  notice 
of  action,  see  post,  p.  39. 

(a)  In  re ,  16  Jur.  995.    See 

also  Reg,  v.  Marshall^  4  £.  &  B. 
475. 

ih)  Seott  T.  Stanrfeld,  L.  R.,  3 
Ex.  220;  S,  C.  37  L.  J.,  Ex.  156. 


Treasurer — Duties, 


T 


Treasurer^] — The  treasmer  is  appointed  br  tlie  Com-  Chap.  n. 
roissioners  of  the  Treasury,  and  is  remov^le  at  their  jni 
pleasure  (c).  Xo  special  qualificaticxi  is  neeessaiy.  The 
number  of  these  officers  originallj  appointed  was  twenrr- 
three,  to  each  of  whom  a  certain  nmnber  of  conrLs  «iw 
assigned.  By  29  Vict.  c.  14,  vacancies  in  the  c^Bce  are 
not  to  be  fiUed  up.     See  page  28. 

Duties.']  —The  duties  of  the  treasurer  consist  in  audit- 
ing, half-yearlr,  quarterly,  or  oftener  if  necessary,  the 
accounts  of  the  registrar  of  the  court  connected  with  the 
ordinary  duties  of  liis  office  (d) ;  in  receiving  the  balances 
of  the  various  monies  to  be  paid  over  to  hun ;  in  disrios- 
ing  of  the  balance  remaining  in  his  hands,  as  directed  bT 
the  Treasury  {e) ;  and  in  submitting  annually  to  the  Audit 
Board  an  accoimt  of  his  receipts  and  disbursements,  with 
proi)er  vouchers  in  respect  of  them  (y ).  The  accc^unt  is 
then  audited,  and  a  statement  of  it  transmitted  to  the 
Commissioners  of  the  Treasurv,  upon  whose  warrant  the 
account  is  made  up  and  passed  It  is  then  agned  by  two 
Commissioners  of  Audit,  who  are  empowered  to  sign  a 
certificate  (^).  He  is  required  with  tne  approval  ol  the 
Commissioners,  of  the  Treasury,  to  build,  purchase,  hire, 
or  otherwise  provide  courts  and  offices  (/i).  AD  the  real 
and  pergonal  property  belonging  to  the  court  is  vested  in 
him  and  his  successors  in  trust  for  the  purposes  of  the 
coiut  (i).  The  mode  and  form  in  which  the  treasurer  is 
to  audit  the  accounts  of  the  courts,  and  to  render  his  own 
accounts  to  the  Commissioners  of  Audit,  are  prescribed 
by  instructions  given  by  the  Lords  of  the  Treasury  in  De- 
cember, 1868,  which  were  issued  in  lieu  of  those  given  in 
December,  1857  (J). 


(e)  9  ft  10  Ylct  c  95,  8.  28, 
p.  3t52. 

(<{)Ib.8.42,p.396.  JnBHrrid^ 
T.  Nick4»Utt$^  6  H.  &  N.3S3;  &  C. 
30  L.  J.,  Ezch.  145,  it  wbs  held, 
that  where  a  registnu*,  to  whom  do- 
tice  of  the  treasarer'B  intention  to 
audit  the  hookji  had  been  giren, 
locked  np  his  office  and  left  at  the 
time  for  elofing  appointed  by  the 
6th  Bale  of  Pnctiee,  the  treasurer 
was  justified  in  breaking  open  the 
office  to  get  at  the  bo(dks. 

{€)  9  ft   10  Vict.  c.  95,  8.  44, 


p.  397. 

(/)  9  ft  10  Vict,  c  95,  8.  43, 
p.  397. 

(y)  lb.  t.  47. 

(A)  lb.  a.  48,  as  amended  bj  30 
ft  81  VicL  c  142,  8.  18,  p.  399. 

(0  9  ft  10  Vict  c  95,  8.  53, 
p.  401. 

(J)  These  directions  and  forms 
being  of  considerable  length,  and 
relating  only  to  the  mode  of  keep- 
ing accoants  between  the  registrar, 
treasurer  and  the  treasory,  are 
omitted. 


28  Treasurer —  Vacancy  in  Office  of. 

PabtL  Salary  J] — The  salary  of  the  treasurer  is   determined 

SalfliT  ^^  ^^^    Treasury.      It   was    originaUv   charged   on    the 

Consolidated  Fund,  but  is  now  voted  annually  (A).  It 
varies  from  700/.  to  850/.  Besides  his  salary,  he  receives 
the  expenses  he  is  out  of  pocket  in  travelling.  He  is  also 
allowed  for  a  clerk,  but  is  bound  to  provide  an  office  out 
of  his  salary. 

SnperanooA-  Superannuation.!^  — The  Commissioners  may,  when  they 

*^^^  think  efficiency  and  economy  will  be  attained  thereby, 

grant  to  a  treasurer  retiring  a  superannuation  allowance, 
not  exceeding  such  amount  as  may  be  granted  to  a  civil 
servant  under  "  The  Superannuation  Act,  1859,"  retiring 
upon  medical  certificate  (/). 

Vacancy  in  Office  of.'] — By  29  Vict.  c.  14,  on  a  vacancy 
in  the  office  of  treasurer  it  is  not  to  be  filled  (m),  and  the 
accounts  of  the  officers  of  the  court  are  to  be  examined 
by  persons  to  be  appointed  by  the  Commissioners  of  the 
Treasury,  under  the  supervision  of  a  person  to  be  named 
by  them  (n).  They  may  make  regidations  for  the  keeping 
and  rendering  of  such  accounts,  and  for  securing  pay- 
ment of  such  sums  as  they  may  fi'om  time  to  time  du^ct 
into  the  Bank  of  England  to  the  account  of  the  Pay- 
master General,  who  is  to  carry  them  to  an  account  to  be 
called  "  The  County  Courts'  Fund,"  out  of  which  the 
Commissioners  are  to  direct  all  necessary  payments  in 
respect  of  the  courts  to  be  made  (o). 

The  person  under  whose  supervision  the  accounts  are  to 
be  examined  is  to  render  once  a  year  to  the  Commissioners 
of  Audit  an  account  in  writing  of  the  payments  into  and 
out  of  the  said  County  Courts'  Fund  (;?).  The  accounts 
of  the  said  person  are  to  be  audited  by  the  Commissioners  of 
Audit  in  the  same  manner  as  the  accounts  of  the  treasurers 
are  audited  (y).  All  property  vested  in  a  treasurer  in 
virtue  of  his  office,  on  his  ceasing  to  be  treasurer,  is  to 
vest  in  such  person  or  supervisor  (r) ;  and  he  is  to  per- 


i 


k)  17  &  18  Vict.  c.  94.  the  county  court  department  of  the 

t)  29  Vict.  c.  14,  8.  3,  p.  395.  treasury, 

(m)  lb.  8.  1,  p.  382.  io)  29  Vict.  c.  14,  s.  6,  p.  388. 


(«)  lb.  8.  2,  p.  382.    The  person  (/?)  lb.  s.  6,  p.  883. 

appointed  to  supervise  the  persons  (^)  lb.  s.  7,  p.  383. 

who  examine   the  acconnts  is  Mr.  (r)   lb.  8.  8,  p.  383. 
Henry  Nicol,  the  superintendent  of 


Registrar —  Office* 

form  the  duties  of  a  treasurer  in  respect  to  the  purchase      Ch. 
of  land,  and  of  providing  court-houses  and  offices  in  those 
courts  in  which  there  shall  be  no  treasurer,  if  directed  to 
do  so  by  the  Commissioners  of  the  Treasury  («). 

Registrar.^ — To  each  court  at  least  one  registrar  is  Regist 
appointed  (^).     In  many  cases  one  person  had  been  ap- 

Eomted  registrar  to  several  courts  (m).  For  the  future, 
owever,  no  registrar  can  be  appointed  to  more  than  one 
court  (jt).  Each  registrar  hereafter  to  be  appointed  must 
be  resident  in  the  district  for  which  he  is  appointed  (y). 

The  qualification  of  a  registrar  is  that  he  be  an  attorney  Qnaiifi 
of  one  of  the  superior  courts  of  common  law  (r). 

He  is  appointed  by  the  judge  of  the  court,  subject  to  Appoii 
the  approval  of  the  Lord  Chancellor.     No  particular  form 
of  appointment  is  necessary.     He  is  removable  at  the  dis- 
cretion of  the  Lord  Chancellor  (a). 

He  may,  on  vacancy  in  the  office  of  high  bailiff,  exercise 
its  powers  and  duties  (5). 

In  populous  districts  the  Lord  Chancellor  may  direct 
that  two  registrars  shall  be  appointed  to  execute  the  office 
jointly  (c).  On  the  death,  removal  or  resignation  of  one 
of  them,  the  remaining  registrar  will  be  sole  registrar 
unless  the  Lord  Chancellor (d)  shall  otherwise  order. 

Office."] — He  must  keep  an  office  at  each  place  where  Office. 
the  court  of  which  he  is  registrar  is  held,  except  where 
the  court  is  held  in  more  than  one  town  within  its  dis- 
trict, and  the  Lord  Chancellor  does  not  order  an  office  to 
be  opened  in  the  second  town(«),  which  office  must  be 
open  every  day,  except  Christmas-day,  Good  Friday,  the 
Saturday  next  after  Good  Friday,  or  days  appointed  for 


(#)  29  Vict  c  14,  8.  9,  p.  384. 

(i)  9  &  10  Vict  c  95,  s.  24, 
p.  384. 

(»)  Bjsect  9  of  19  &  20  Vict  c 
108,  p.  385,  the  registrar  of  more 
than  one  court  ceaacd  on  Ist  October, 
1856,  to  be  the  registrar  of  all  bat 
one  of  such  courts ;  and  by  sect.  10 
he  is  compensated  for  the  loss  of 
such  offices ;  but  if  any  such  regis- 
trar had  been  a  clerk  of  a  court  of 
requests,  he  is  entitled  to  continue 
registrar  of  all  his  courts,  unless  he 
should  think  fit  to  resign  them. 

(;p)  19  &  20  Vict  c  108,  8.  8, 
p.  384. 


(y)  13  &  14  Vict  c.  61,  8.  3, 
p.  880. 

(2)  9  &  10  Vict.  c.  95,  8.  24, 
p.  384. 

{a)  13  &  14  Vict  c.  61,  s.  4, 
p.  385. 

(*)  29  Vict  c.  14,  8.  11,  p.  389. 

(c)  9 &  10  Vict  c.  95, 8. 25, p.  386. 
Where  two  registrars  are  ap{K)intcd 
under  this  section,  the  death  of  one 
does  not  TEcato  the  office  as  to  the 
other.  R.  t.  Wake,  8  E.  &  B.  384; 
iSr.  a27L.  J.,Q.  B.  11. 

(rf)  30  &  31  Vict  c.  142,  a.  23, 
p.  386. 

ifi)   Bule6. 


30  Registrar — Duties. 

Part  I.  a  public  fast,  humiliation  or  tlianksgi\ang,  from  ten  o'clock 
in  the  morning  until  four  in  the  afternoon,  except  on 
Saturdays,  or  some  other  day  where  Saturday  is  for  local 
reasons  inconvenient,  when  the  office  may  be  closed  at  one. 
The  office  may  be  closed  also  on  any  day  ordered  by  the 
Lord  Chancellor  (/). 

Dnties.  Duties.'] — The  registrar  has  the  care  of  the  court-house 

and  offices,  and  may  appoint  and  dismiss  the  servants  to 
take  charge  thereof,  at  such  salaries  as  are  authorized  by 
the  judge,  with  the  consent  of  the  Commissioners  of  the 
Treasury  (^).  The  Lord  Chancellor,  or  Chancellor  of 
the  Duchy  of  Lancaster,  as  the  case  may  be,  may  trora 
time  to  time  make  orders  for  the  attendance  of  the  regis- 
trar, his  assistants,  or  deputies,  during  the  sitting  of  the 
court,  or  otherwise  (A).  The  registrar  also,  where  in 
actions  of  contract  the  defendant  does  not  appear,  may, 
by  leave  of  the  judge,  upon  proof  of  service  and  of  the 
debt  being  due  and  owing,  enter  up  judgment  by  default, 
or  judgment  of  nonsuit,  or  strike  out  or  adjourn  the  cause, 
and  with  the  like  leave,  in  all  cases  where  the  defendant 
admits  the  claim,  settle  the  terms  upon  which  it  is  to  be 
paid,  and  enter  up  judgment  accordingly  (i). 

Books.  The  registrar  must  keep  books  for  entries  and  accounts 

in  the  forms  prescribed  by  the  schedule  to  the  rules  (k). 
Every  entry  in  these  books  must  have  a  number  prefixed 
corresponding  with  the  number  of  the  plaint  to  which  it 
refers  (/).  In  addition  to  this,  he  is  required  by  the  in- 
structions issued  by  the  Treasury,  December,  1868,  to  keep 
and  render  to  the  treasurer  of  the  court  further  accounts  (m). 
He  must  also  deUver  quarterly  to  the  treasurer,  in  such 
form  as  the  treasurer,  by  the  direction  of  the  Commis- 
sioners of  the  Treasury,  may  require,  a  full  account  of  all 
fees  received  by  him  under  the  9  &  10  Vict.  c.  95  (w). 
He  must  also  pay  over  to  the  treasurer,  quarterly  or  oflener, 
in  every  year,  as  he  is  desired  by  the  Commissioners  of  the 
Treasurer,  the  monies  remaining  in  his  hands  over  and 
above  his  own  fees,  and  such  balance  as  he  is  allowed  by 

(/)  Rule  5.  hooks  of  the  court,  as  well  as  the 

Ig)   9  &   10  Vict.  c.  95,  s.  55,  hankers'  hook  and  the  cash  hook, 

p.  402.  are  at  all  times  to  be  open  to  the  in- 

(A)   13  &   14  Vict  c.  61,  8.  4,  spection  of  the  treasorcr. 

p.  385.  (0  Rule  7. 

(i)  30  &  31  Vict  c.  142,  ss.  16  &  (w)  Antey  p.  27,  note  ( j\ 

17,  p.  420.  («)  15  &  10  Vict  c.  54,  s.  9. 

(A)  Rule  7.    By  Rule  18,  all  the 


Registrar — Duties. 


order  of  such  Commissioners  to  retain  for  the  current  ex- 
])enditure  of  the  court  {e) ;  and  must  send  to  the  Audit 
Department  once  a  year,  or  oftener  if  required ,  an  account 
of  all  sums  so  paid  br  him  to  the  treasurer  (y). 

The  registrar  must  aUow  searches  to  be  made,  and  must 
pay  all  money  due  to  suitors,  upon  denuuid^  in  cash,  if 
required,  on  three  days  in  eyery  week  at  least,  except  in 
one  week  in  the  year,  to  be  duly  giyen  notice  of  (g).  In 
all  cases  where  money  is  paid  mto  or  deposited  in  court, 
whether  before  or  after  judgment,  he  must  giye  an  acknow- 
ledgment of  such  payment  or  deposit  to  the  person  by 
whom  it  is  paid  (A).  He  must  also  receiye  during  office 
hours,  on  eyery  day  on  which  his  office  is  open,  all  monies 
ordered  to  be  paid  into  court  (t). 

The  method  in  which  the  registrar  is  required  to  trans- 
mit  and  account  for  the  proceeds  of  executions  to  and  from 
foreign  districts  (^)  will  be  found  in  Rules  169,  170,  and 
171  of  the  Rules  of  Practice. 

The  registrar  must  issue  aU  summonses,  warrants,  pre- 
cepts and  writs  of  execution,  and  register  all  orders  and 
judgments,  and  keep  an  account  of  all  proceedings,  and 
take  charge  and  keep  an  account  of  all  fees  and  fines  pay- 
able or  paid  into  court,  and  all  monies  paid  into  and  out 
of  court,  and  enter  an  account  of  them  in  a  book  belong- 
ing to  the  court,  and  kept  by  him,  and  must  at  such  times 
as  are  directed  by  the  court  submit  his  accounts  to  be  au- 
dited and  settled  by  the  treasurer  (/) ;  he  must  also  enter 
the  plaints  (m),  and  cause  a  note  of  all  plaints,  summonses 
and  orders,  judgments  and  executions,  and  retiums  thereto, 
fines,  and  other  proceedings  of  the  court,  to  be  entered  in  a 
book  belonging  to  the  court,  which  must  be  kept  at  the 
office.  These  entries,  or  copies  thereof,  bearing  the  seal 
of  the  court,  and  purporting  to  be  signed  and  certified  as  a 
true  copy  by  the  re^strar,  are  eyidence  elsewhere  without 
further  proof  (n).     The  duties  of  the  registrar  in  proceed- 


On  af.IL 


{e)  12  &  13  Vict  c  101,  8.  7, 
amending  9  &  10  Vict.  c.  95,  s.  41, 
p.  396. 

(/)  9  &  10  Vict  c.  35,  8.  46, 
p.39S. 

ig)  Rule  16. 

(A)  Role  17. 

(t)  Role  15. 

{h)  Bj  the  interpretation  to  the 
Rales,  the  words  "home  conrt," 
when  naed  in  the  mles,  mean  the 
Goort  from  which   process  origin- 


al! j  iffined  ;  and  the  words  "foreign 
Gonrt"  mean  the  court  of  the  dis- 
trict into  which  process  is  issued 
from  another  court  The  words 
'*  home  district "  mean  the  district 
of  the  home  court ;  and  the  words 
"foreign  district"  mean  the  district 
of  the  foreign  court. 

(0  9  &  10  Vict  c  95, 8. 27,  p.  387. 

(m)  lb.  8.  59,  p.  406. 

(II)  lb.  8.  Ill,  p.  441. 


32  Registrar — Deputy — Salary, 

Pabt  I.       ings  in  equity,  in  contentious  business  under  the  Probate 
^^ Acts,  under  "  The  Companies'  Act,  1867,"  and  "  The  In- 
dustrial and  Provident  Societies'  Act,  1862,"  will  be  found 
in  the  chapters  treating  of  these  matters. 

Dcpnty.  Deputy.  ] — The  registrar,  when  he  is  prevented  by  ill- 

ness or  imavoidable  absence  from  acting,  may,  with  the 
approval  of  the  judge,  or  in  case  of  his  inability  the  judge 
may,  appoint  a  deputy  who  is  qualified  to  be  appointed 
registrar  (o).  When  a  deputy  is  appointed  by  the  regis- 
trar, the  reason  of  his  appomtment  must  be  entered  on  the 
minutes  of  each  court  for  which  he  acts  (/?).  In  all  cases 
where  the  registrar  is  absent  from  the  court,  and  has  not 
appointed  a  deputy,  the  judge  must  appoint  a  deputy  to 
act  on  his  behalf,  and  an  entry  of  such  appointment  and 
of  the  cause  of  such  absence  (if  known)  must  be  made  on 
the  minutes  of  the  court  (§').  In  a  case  in  which  it  ap- 
peared that  the  registrar  was  not  personally  present  in 
court  at  the  sitting  of  the  court,  but  that  he  was  repre- 
sented in  court  by  an  assistant  clerk  who  was  competent 
and  ready  to  discharge  the  duties  of  registrar,  and  that 
he  was  himself  present  in  the  building  in  which  the  court 
was  held,  though  not  in  court,  half  an  hour  after  the  sit- 
ting of  the  court,  engaged  in  business  connected  with  his 
duties  as  registrar,  it  was  held  that  the  registrar  was  not 
absent  from  the  sitting  of  a  court  in  such  a  sense  as  to 
entitle  the  judge  to  appoint  a  deputy  (r).  In  case  of  the 
death  or  removal  of  the  registrar,  the  deputy  is  to  continue 
to  act  until  a  successor  is  appointed  (5) ;  and  if  no  deputy 
has  been  appointed,  the  judge  may  appoint  a  person  provi- 
sionally to  discharge  the  duties  for  not  more  than  three 
months  {t). 

Salary.  Salary, 1 — The  registrars  are  paid  by  salaries,  the  amount 

of  which  is  regulated  by  either  19  &  20  Vict.  c.  108,  s.  82, 
or  by  29  Vict.  c.  14,  s.  14.  The  salaries  are  paid  out  of 
the  fees  of  the  court,  and  if  they  are  insufficient,  the  differ- 
ed?) 9  &  10  Vict  c  95,  8.  26,  whether  the  rule  in  question  was  not 
p.  886.  in  excess  of  the  powers  of  the  Rule 

(j>)  Rule  9.  Committee,  conierred  by  19  &  20 

{q)  Rule  8.  Vict.  c.  10,  s.  32,  p.  417. 

(r)  Wetherfield  v.  Nelson,  L.  R.  («)  19  &  20  Vict.  c.  108,  s.  12, 

4  C.  P.  571  ;  5.  a  38  L.  J.,  C.  P.       p.  386. 

220.    In  the  same  case  the  judge  {t)  lb.  s.  13,  p.  385.    This  person 

expressed  considerable  doubt  as  to      need  not  be  attorney. 


34  High  Bailiff^Duties, 

Past  I.  been  served,  the  reason  of  its  non-service  (/*).  Where  it 
is  served  in  a  foreign  district  {g),  the  indorsement  on  the 
copy  is  to  be  verified  by  aflSdavit,  and  the  copy  returned  to 
the  home  court  nine  days  before  the  return  day;  and  if 
such  affidavit  be  defective,  he  is  to  amend  the  same  at  his 
own  expense  (A).  If  the  summons  has  not  been  served,  he 
is  to  give  notice  of  such  non-service  to  the  plaintiflF(i) ;  and 
where  it  is  doubtftd  that  the  service  will  be  held  sufficient, 
he  is  to  send  notice  thereof  to  the  plaintiflF(A).  Seven  clear 
days  before  the  day  of  the  holding  of  the  court  the  high 
bailiff  must  deliver  to  the  registrar  a  statement  of  all  sum- 
monses on  plaints  before  judgment  which  have  been  issued 
to  him,  returnable  at  such  court,  which  statement  must 
state  the  mode  of  service  or  the  cause  of  non-service,  and 
deliver  the  copy  of  every  summons,  or  summons  itself,  if 
not  served,  to  the  registrar,  unless  the  judge  shall  order 
otherwise ;  and  the  same  is  to  be  produced  at  the  trial  {I). 
He  must  send  by  post  or  otherwise  all  orders  to  the  parties 
on  whom  they  are  made(m),  and  must  enter  them  in  a 
book,  with  the  date  on  which  they  were  sent  and  by  whom. 
He  must  enter  every  warrant  in  a  book,  and  state  what  he 
has  done  on  each,  and  if  not  executed  within  one  month 
from  its  delivery  to  him,  the  reason  why  it  has  not  been 
executed;  and  at  all  seasonable  times  he  is  to  give  to  a 
suitor  every  information  which  Inay  be  reasonably  required 
as  to  its  execution  or  non-execution  (n).  On  levying  or 
receiving  any  money  by  virtue  of  any  process  issuing  out 
of  the  court  of  which  he  is  bailiff,  he  must,  within  twenty- 
four  hours  from  the  receipt  thereof,  pay  over  the  same  to 
the  registrar  of  such  court  (o).  Where  a  warrant  of  exe- 
cution required  to  be  executed  in  a  foreign  district  cannot 
be  executed  within  one  calendar  month  from  the  day  of  its 
delivery,  he  must  make  to  the  registrar  of  the  home  court 
a  return  of  what  he  shall  have  done  imder  the  warrant, 
and  why  it  could  not  be  executed ;  and  when  it  cannot  be 
executed  in  due  time  (  p),  he  must  return  it  within  twenty- 
fom*  hours  of  the  expiration  of  such  time ;  and  indorse  on 
the  warrant  why  it  has  not  been  executed.     If  required  by 

(/)Rnle26.  (n)  Rale  33. 

(g)  See  note  (^),  antCy  p.  31.  {o)  Rule  34. 

(A)  Rule  27.  {p)  By  Rule  151,  and  by  19  &  20 

(i)  Rule  30.  Vict  c.  108,  s.  59,  p.  437,  warrants 

Iji)  Rule  31.  are  to  bo  in  force  twelve  months 

(0   Rules  26,  29.  from  their  date. 

(m)  Rule  140. 


Vacancy  of  a  High  Bailiffship.  Si 

the  r^istrar  of  the  home  court,  he  is  to  return  the  warrant  Cftap.  n. 
at  any  time,  or  to  give  such  information  to  him  as  may  be 
required  (y).  The  proceeds  of  the  warrant  he  is  to  pay  to 
the  registrar  of  his  court  (r^.  The  duties  of  the  high 
bailiff  in  proceedings  in  equity,  imder  "  The  Companies 
Act,  1867,"  and  "  Tlie  Industrial  and  Provident  Societies 
Act,  1862,'^  will  be  found  in  the  chapters  treating  of  these 
matters. 

Bemuneration.^ — The  high  bailiffs  are  paid  by  salaries,  Reinaneration. 
or  partly  by  salaries  and  partly  by  allowances  for  the 
execution  of  warrants,  and  for  mileage  on  the  service  or 
execution  of  process,  as  may  be  directed  by  the  Commis- 
sioners of  the  Treasury,  with  the  consent  of  the  Lord 
Chancellor  («).  These  salaries  and  allowances  are  paid 
out  of  the  fee  fund  of  the  courts  (/).  In  bankruptcy,  in 
equitable  proceedings,  in  proceedings  under  ^*  The  Com- 
panies Act,  1867,  and  tor  certain  duties  under  "  The 
County  Courts  Act,  1867,"  they  are  entitled  to  receive 
fees  ibr  their  own  use* 

Liability.'] — He  is  liable  for  his  own  and  his  bailiff's  liability, 
acts  and  defaults,  in    like   manner  as  a  sheriff   of  a 
county  (w) ;  he  may  also  be  ordered  by  the  judge  to  pay 
damages  to  the  party  aggrieved,  if  ne  neglect  to  levy 
execution,  or  does  not  account  for  the  proceeds  (x). 

Vacancy  of  a  High  BailiffshipJ] — By  sect.  11  of  29  Vacancy  of  a 
Vict.  c.  14,  on  a  vacancy  in  the  office  of  high  bailiff  no  ^**  baUiff- 
successor  is  to  be  appointed  if  the  registrar  has  been 
appointed  subsequent  to  the  passing  of  the  act  (23  April, 
1866),  or  if  the  registrar  ha^  been  appointed  before  the 
passing  of  the  act,  and  he  is  willing  to  perform  the  duties 
of  the  office  of  high  bailiff.  If  he  is  unwUling  to  perform 
them,  then  a  successor  is  to  be  appointed  to  act  during  the 
tenure  of  office  of  the  then  registrar  only,  unless  the  Lord 
Chancellor,  with  the  consent  of  the  Commissioners  of  the 
Treasury,  shall  otherwise  direct. 

A  successor  may  in  either  case  be  appointed  if  the  Lord 
Chancellor,  with  the  above  consent,  shall  so  determine. 

( q)  Rale  36.  (u)  Burton  v.  Legros^  34  L.  J., 

(r)  Rule  170.  Q.  B.  91.    PoH,  Part  IL  Chap.  VI. 

(#5  19  &  20  Vict  c  108,  8.  83,  "Execution." 

p.  396.  iae)  9  &  10  Vict  c.  95,88. 115, 116, 

(0  lb.  8.  84,  p.  396.  p.  444. 

d2 
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"^  30  sxccestiT  5  scccmtHd.  toe  icgistnr  u  m- 

^^^^  *Iji  aZ  'sii*  p*:wT2r»  imi  intanccaes  Tested  in  the 
HTgn  r^aLiiE.  ^  die  ptsdarsazuze  «:t  wiiee  dESxes  he  soo- 
cf^is  J  :  ami  is»  r^sccnfihie  3::r  i&e  ^ccs  aai  de&oks  of 
hmiseit  aiiii  his  'TI&c^s.  in.  tite  aune  Tnanitfr  a^  m  high 
fattilif  ^  r>ssp«yniahie  vxmier  die  Isw^  t .  The  registrar  is 
rgfnuneraaed  by  m  aiiiiic^:m  ijr  ck&§  Aiti  c^  oiie<-fifth  of 
Us  net  salarx  a^  r^^isczar.  aiui  an  allovazsce  is  made  to 
hizn  tor  AsfiLscazxc?  x  • 

Grmeral  Re^latiantJl — Xo  treasurer,  registrar,  or  high 
laiEC.  their  partner  or  cLerk.  ma j  liEL  more  than  one  of 
those  offices  (except  muder  the  pro^iaotis  of  the  29 
Vict.  c.  14  *  X  M.  or  be  en^caged  directly,  or  indirectlj,  as 
attorney  or  agent  fer  any  party  in  any  proceeding  in  the 
court,  nnder  a  penalty  of  oOi^  •  5  u  The  apjdicadon  by 
a  high  bailiff  for  and  the  obtaining  and  issuing  a  warrant 
to  arren  an  absccmding  debtor  under  the  14  &  15  Vict, 
c.  52  ( ance  repealed ;.  was  held  not  to  be  a  proceeding 
in  the  county  court  within  the  above  provision.  Where, 
however,  a  high  bailiff  had  so  acted,  the  Coort  of  Queen's 
Bench,  although  thev  held  that  he  was  not  liable  to  the 
penalty,  said  that  he  )iad  acted  very  imjKoperly  (r). 

SecMrity.l — The  treasurer,  registrar  and  high  bailiff 
who  may  receive  anv  monevs  in  the  execudon  of  their 
dudes,  must  give  security  to  the  Commissioners  of  the 
Treasuiy,  for  such  sum  and  in  such  manner  as  is  ordered, 
for  the  performance  of  their  offices,  and  for  the  accounting 
for  and  payment  of  moneys  received  by  them  (a). 

No  registrar,  deputy  registrar,  registrar's  cleit,  or 
bailiff,  broker,  or  other  officer  of  the  court,  may  sign  the 
ledger  as  an  agent  receiving  money  on  account  of  suitors  (6)« 
Nor  may  any  registrar,  deputy  r^istrar,  registrar's  derk, 
bailiff,  broker,  or  other  officer  of  the  court,  become  suretjr 
in  any  case  where,  by  the  pracdce  of  the  court,  security  is 
required  (c). 


(t)  80  ar  81  Vict,  c  142,  a.  21,  E.  &  B.  808  ;  8.  C.  26  L.  J.,  Q.  B. 

p.  890.  111. 

(f )  29  Vict.  c.  14,  s.  n,  and  80  &  (2)  Warden  t.  Stcne,  26 L,  J.,  Q. 

81  Vict.  c.  142,  B.  21,  p.  390.  B.  200. 

(u)  29  Vict.  c.  14,  s.  12,  p.  890.  (fl)    9  &   10  Vict.  c.  96,  8.  86, 

(w)  Supraf  p.  86.  p.  890. 

(y)  9  &  10  Vict.  c.  96,  88.  28,  29,  (b)  Rule  19. 

80,  p.  887.    Bee  Ackrayd  t.  Oill,  5  (<!)  Rale  20. 
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Actions  against  Officers. 


Pabt  I.  ant  (^).  The  calendar  month  required  begins  at  midnight 
of  the  day  on  which  the  notice  is  given,  and  ends  at  mid- 
night of  the  day  with  the  corresponding  number  in  the 
next  month  in  the  calendar.  So  that  if  notice  be  given 
on  the  first  of  one  month,  the  action  may  be  conmienced 
on  the  second  of  the  next  month  (A). 

If  aiiy  action  is  brought  against  any  person  for  anything 
done  in  pursuance  of  the  County  Court  Acts,  he  may 
plead  the  general  issue,  and  give  the  special  matter  in 
evidence ;  and  the  warrant  under  the  seal  of  the  county 
court,  being  produced,  is  to  be  deemed  suflScient  proof  of 
the  authority  of  the  coimty  court  previous  to  the  issuing 
of  the  warrant ;  and  if  the  plaintiff  has  a  verdict  against 
him,  is  nonsuited,  or  discontinues  the  action,  the  defend- 
ant is  entitled  to  fiill  costs  as  between  attorney  and 
client  {%), 

With  respect  to  the  meaning  of  the  words  **  done  in 
pursuance  of  this  act"  in  the  above  protection,  it  has  been 
held  upon  similar  clauses  contained  in  other  acts,  that 
persons  are  within  the  protection  of  the  clause,  although 
their  act  be  not  legally  justifiable  under  the  statute,  pro- 
vided they  act  in  a  bona  fide  belief  that  they  are  executing 
some  particular  provision  of  the  statute,  such  belief  not 
being  altogether  unreasonable  (A).  Thus,  if  a  bailiff  acting 
imder  a  warrant  commanding  him  to  take  the  goods  of  A. 
were  to  take  the  goods  of  B.,  bond  fide  beUeving  them 
to  belong  to  A.,  he  would  be  entitled  to  protection  (/). 
So  the  bailiff  of  a  county  court,  if  acting  bond  fide^  is 
within  this  protection,  altnough  by  mistake  he  has  seized 
the  goods   of  one   person  under  an   execution   against 


(^)  9  &  10  Vict.  c.  96,  s.  188, 
p.  455. 

(A)  IVeeman  v.  Bead,  4  B.  &  S. 
174. 

(i)  15  &  16  Vict.  c.  64, 8. 6,  p.  456. 
In  Dews  v.  Byley,  2  L.,  M.  &  P.  544, 
which  was  decided  before  this  act 
passed,  it  was  held  that  the  clerk  of 
a  county  court,  being  a  mere  minis- 
terial officer  to  carry  into  effect  the 
order  of  the  judge,  was  not  liable 
for  issning  a  warrant  of  commit- 
ment, to  enforce  an  inralid  order  of 
commiittal. 

(*)  Smith  T.  Hopper,  9  Q.  B. 
1004;  Hughes  T.  Buckland,  17  M. 
&  W.  346;  Kins  v.  Evershed,  10 
Q.  B.  143;  Horn  r.  Thornhorovghy 


8  Exch.  846;  Oosden  y.  Elphick,  4 
Exch.  445;  Cox  v.  Reid,  13  Q.  B. 
558 ;  Jotile  v.  Taylor,  7  Exch.  68 ; 
Bead  v.  Ooker,  13  C.  B.  850;  S.  C, 
22  L.  J.,  C.  P.  201 ;  Hermann  t. 
SenescJiall,  13  C.  B.,  N.  S.  892; 
S.  a,  32  L.  J.,  C.  P.  43;  Boberts  v. 
Orchard,  2  H.  &  C.  769 ;  S.  C,  33 
L.  J.,  Exch.  65;  Heath  v.  Brewer^ 
15  C.  B.,  N.  S.  803;  Chambers  v. 
Beid,  14  W.  R.  370.  See  as  to 
effect  of  repealing  statutes,  except 
as  to  acts  done  under  them,  Fatter 
T.  PHtohard,  2  H.  &  N.  161;  &  (7., 
26  L.  J.,  Exch.  216. 

(0  Barton  v.  Williamif  8  B.  & 
A.  830. 


40  Actions  against  Officers, 

Part  I.  intending  to  bring  the  action,  or  by  his  attorney,  signed 
by  the  party  demanding  the  same,  of  the  perusal  and  copy 
of  such  warrant,  and  the  same  has  been  refused  or  neglected 
for  the  space  of  six  days  after  such  demand ;  and  m  case 
aflier  such  demand  and  compliance  therewith,  by  showing 
the  warrant  to,  and  permitting  a  copy  of  it  to  be  taken 
by,  the  party  demandmg  it,  any  action  is  brought  against 
the  high  bailiff,  bailiff  or  other  person  acting  in  his  aid  for 
any  such  cause,  without  making  the  registrar  of  the  court 
who  signed  or  sealed  the  warrant  defendant,  on  producing 
or  proving  the  warrant  at  the  trial  of  the  action,  the  jury 
must  give  their  verdict  for  the  defendant,  notwithstanding 
any  defect  of  jurisdiction  or  other  irregularity  in  the 
warrant ;  and  if  the  action  is  brought  jointly  against  the 
registrar,  and  also  against  the  high  bailiff  or  bailiff,  or 
person  acting  in  his  or  their  aid,  on  proof  of  the  warrant 
the  jury  must  find  for  the  high  bailiff  or  bailiff,  and  others 
acting  in  aid,  notwithstanding  the  defect  or  irregularity. 
If  the  verdict  is  given  against  the  registrar,  the  plaintiff 
is  to  recover  his  costs  against  him,  to  be  taxed  m  such 
manner  by  the  proper  officer  as  to  include  such  costs  as 
the  plaintiff  is  hable  to  pay  the  defendant  or  defendants 
for  whom  the  verdict  is  found.  In  all  such  actions  the 
defendant  or  defendants  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence  at  the  trial  («).  This 
protection  to  the  bailiffs  is  somewhat  similar  to  that  given 
by  the  24  Geo.  2,  c.  44,  s.  6,  to  constables  acting  under 
the  warrant  of  a  magistrate.  Under  this  statute  it  has 
been  held,  that  want  of  jurisdiction  in  the  justice  does  not 
deprive  the  officer  of  the  benefit  of  the  act  (x).  A  demand 
signed  by  the  plaintiff's  attorney,  and  left  by  his  clerk, 
has  been  held  to  be  sufficient  (  y) :  and  where  on  demand 
by  the  plaintiff's  agent  the  defendant  gave  a  copy  of  the 
warrant,  saying  that  the  original  was  in  the  hands  of  the 
gaoler,  the  agent  having  made  no  objection,  it  was  held  a 
sufficient  compliance  with  the  statute  (2). 

If  the  action  be  brought  in  a  county  court,  the  plaintiff 
may  sue  in  some  adjoimng  district,  the  judge  of  which  is 
not  the  judge  of  the  court  of  which  the  defendant  is  an 
• 

(«)  18  8c  14  Vict  c  61,  8.  19,  C.  P.  264. 

p.  455.    The  registrar  under  this  (x)  Atkim  v.  Kilby,  11  A.  &  £. 

provision   may  plead   the  general  777. 

issae,  although  the  action  is  brought  (y)  Clark  y.    Wood$,  2  Exch. 

against  him  alone.    D&w$  v.  Riley ^  895. 

2  L.,  M.  &  P.  544 ;  8,  a,  20  L.  J.,  (x)  Atkim  y,  ^xlhy,  ante. 


42  C^mmsd  amd  AUormtys. 

Fait  L      he  be  the  deik  cf  mnother  attomer  {f\     The  same  rale 

applies  to  attofners  « their  cfeA^  becoming  sepirity ,  in 

any  case  where  secaxitr  is  reqoired  by  the  practice  of  the 
coart,  as  to  the  registrar  of  the  coort  or  bailiff  (^).  An 
attorney  may  not  iq>pear  fix-  a  party  unless  he  has  signed 
the  roll  kept  br  the  registrar,  and  most  prodooe  his  certifi- 
cate if  required  (A). 

The  fees  which  counsel  mar  receiTC,  and  the  fees  and 
costs  to  which  attorneys  are  entitled,  will  be  fimnd,  post. 
Chap.  IX.  and  Chap.  XI Y. 

(/)  FerBariO,  C.  J.  BifokJkam  (s)  See  mmtr,  ^  3S. 

T.  JtotUr,  uH  smprtL  (A)  Rule  112. 


44  Court  Fees. 

Pabt  I.  aDdersigiied,  two  of  the  Commissioners  of  Her  Majesty's  Trea- 
warj^  whose  names  are  hereanto  subscribed,  do  hereby,  with  the 
ooosent  of  the  Lord  Chaooellor,  order  that,  on  and  after  the 
first  day  of  Janoary,  1868,  the  several  fees,  or  sums  in  the  name 
of  fees,  specified  in  the  Schedales  hereunder  written,  shall  be 
taken  on  the  proceedings  therein  mentioned,  in  lieu  of  all  other 
fees  for  the  proceedings  set  forth  ;  and  that  the  fees  80  autho- 
rized to  be  taken,  with  the  exception  of  the  fees  for  keeping 
possession  of  goods,  and  with  the  exception  of  the  fees  men- 
tioned in  Schedules  (C)  and  (D),  shall  be  received  by  the 
registrars  of  the  different  county  courts,  and  shall  be  aceoonted 
for  and  paid  over  by  them  to  the  Treasurers  of  their  respectiye 
courts,  or  where  there  is  no  treasurer,  as  may  be  directed  by 
order  of  the  Commissioners  of  Her  Majesty's  Treasury,  and 
that  the  fees  set  forth  in  Schedules  (C)  and  (D)  shall  be  re- 
ceived by  the  registrars  for  the  use  of  themselves  and  the  high 
bailifls,  according  as  the  duties  are  to  be  performed  by  t]^ 
registrars  or  high  bailifEs. 

Henry  Whitmore. 

Gerard  Noel. 

I  approve  of  the  annexed  Schedules  of  Fees. 

CHELMSFORD,  C. 
dOM  December y  1867. 


SCHEDULE  (A). 

Court  feet.  For  ereir  plaint  one  shilling  in  the  ponnd. 

Where  the  claim  or  demand  exceeds  for^  shillings,  and  the  summons  is 
to  be  serred  bj  bailiff,  an  additional  roe  of  one  shilling. 

Where  in  any  case  the  nnmber  of  defendants  shall  exceed  three,  an  addi- 
tional fee  of  one  shilling  for  each  defendant  above  three. 

No  fee  shall  be  payable  on  any  application  for  a  new  trial,  or  to  set  aside 
proceedings,  or  in  the  natnre  of  a  scire  facias,  or  for  a  snmmons  in  an 
interpleader. 

For  every  judgment  by  consent  nnder  sects.  8  or  9  of  '*  The  Connty  Conrts 
Act.  1860,"  and  for  every  judgment  by  default  under  section  28  of 
<*  The  Connty  Courts  Act,  1866,"  and  section  2  of  *<  The  County  Conrts 
Act,  1867,*'— one  shilling  in  the  pound. 

For  every  hearing, — two  shillmgs  in  the  pound. 

In  all  cases  where  the  defendant  shall  eiUier  personally,  or  by  his  attorney 
or  afl;ent,  admit  the  claim,  one  half  of  the  fee  paid  by  the  plaintiff  for 
the  bearing  of  the  plaint  shall  be  returned  to  the  plaintiff  by  the  regis- 
trar of  the  court,  although  the  court  ma^  have  been  required  to  decide 
upon  the  terms  and  conditions  upon  which  the  claim  is  to  be  paid. 

An  aaditional  hearing  fee  shall  be  taken  for  every  new  trial. 

The  hearing  on  interpleader  shall  not  be  prepaid,  but  shall  be  estimated  on 
the  amount  of  the  money  or  the  value  of  the  goods  claimed,  which  value, 
in  case  of  dispute,  shall  be  assessed  by  the  judge,  who  at  the  hearing 
shall  direct  by  whom  and  when  and  how  such  fee  shall  be  paid. 

No  fee  shall  be  pavable  forbearing  any  application  for  a  new  tnal,  or  to  set 
aside  prooeedings,  or  in  the  nature  ox  a  scire  facias. 
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Court  Fees  in  Occasional  Matters — in  Equity. 


Pabt  I.  mated  npon  the  amonnt  in  dispute  ;  bnt  if  the  application  to  the  ooort 
is  not  for  the  payment  of  money,  the  poundage  shall  be  estimated  npon 

the  amount  of  the  snm  of  money  stated  by  the  applicant  to  be  that 

which  he  will  apply  to  the  court  to  order  the  payment  of. 
In  the  above  cases  where  the  poundage  would,  but  for  this  direction,  be 

estimated  on  an  amount  exceeding  twenty  pounds,  it  shall  be  estimated 

at  twenty  pounds  only. 
In  proceedings  under  **  The  Merchant  Shipping  Act,  1865,'*  the  poundage 

shall  be  estimated  as  npon  a  claim  for  twen^  pounds,  where  the  amount 

of  salvage  claimed  does  not  exceed  one  hundred  pounds  ;  and  where  it 

does  exceed  one  hundred  pounds,  five  shillings  shall  be  taken  for  every 

additional  fifty  pounds  claimed. 
In  every  case  where  the  poundage  cannot  be  estimated  by  any  rule  in  this 

schedule,  it  shall  be  estimated  on  twenty  pounds. 
All  fractions  of  a  pound,  for  the  purpose  of  ciuculating  poundage,  shall  be 

treated  as  an  entire  pound. 
No  increase  of  fees  shall  be  made  by  reason  of  there  being  more  than  one 

plaintiff  or  defendant,  except  as  before  directed,  where  the  number  of 

defendants  exceeds  three. 


Court  fees  in 

occasional 

matters. 


For  taking  the  acknowledgment  of  a  married  woman  . .  ••     1    0 

For  a  warrant  to  replevy     ..         ..         ..         ..         ••*       ..02 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  does  not 

exceed  20/ 0  10 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  ex- 
ceeds 20/ 11 

For  notice  to  distrainer       ••         ..         ..         ..         ••         ..02 

For  delivering  the  goods      ..         ..         ..         ..         ..         ..11 

Together  with  6^.  a  mile  from  the  Court  House  to  the  place 
where  the  goods  are. 
For  making  a  return  to  a  writ  of  certiorari         •  •         •  •         ..16 

Out  of  which  15«.  shall  be  returned  by  the  treasurer  to  the 
registrar,  for  his  costs  out  of  pocket. 
For  every  subpoena  to  be  served  in  a  Home  District: 
If  served  within  two  miles  of  Court  House      • .         •  •         ..01 
For  every  mile  beyond  two         ..         ••         ..         ..         ..00 

But  the  total  fee  to  be  taken  is  in  no  case  to  exceed  ftr. 
For  every  subpoena  to  be  served  in  a  Foreign  District   . .         ..03 


d. 
0 
6 


0 
6 
0 


0 
6 


Court  fees- 
equity. 


SCHEDULE  (B). 

EqUTTABLB  JUKIBDICnON. 

For  every  plaint  or  petition 0  10    0 

For  every  suit  or  matter  transferred  to  a  County  Court.  •         . .  0  10    0 

For  the  nearing        100 

For  a  decretal  order 100 

For  a  final  decree     • 100 

N.B,  These  fees  are  only  to  he  charged  once  in  a  suit  or  matter, 

pboceedmos  undbb  the  industrial  and  provident  societies 

Act,  1862. 

For  every  petition  presented  to  a  court,  under  section  17  of  the 

above  act ••        •• 100 

For  every  order  for  winding-up 200 

For  every  sitting  or  adjourned  sitting  of  tiie  court  in  the  matter, 

after  me  order  for  winding-up  shi3l  have  b^n  made  •  •        .  •  0  15    0 

For  the  taxation  of  every  bifi  of  costs •  •  0  10    0 
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Registrars^  Fees  —  Equity, 


Past  I.       SCHEDULE  (D).— Equttablb  Jurisdiction— c^wfinwJ. 


Registrabs'  Fees — continued. 

For  filing  affidavit  and  receipt,  giving  certificate, 
and  issuing  notices  in  matters  under  Order  XI., 

Rules  6  to  16  inclusive 

Where  the  notices  under  Order  XI.,  Rule  16,  shall 
exceed  five,  then  for  every  additional  notice,  6^. 
For  filing  and  sealing  every  affidavit,  or  other  docu- 
ment not  being  a  document  annexed  to  an  affi- 
davit  

For  every  application  to  inspect  an  affidavit 
For  every  summons  to  a  witness      . .         . .         •  • 
For  attesting  admission  of  defendant  and  filing  . . 
For  filing  statement  of  defendant^  or  notice  by 

pladntiff  for  dismissal  of  cause 
For  drawing,  filing,  and  sealing  every  decretal  order, 
final  decree,  or  an  order  on  a  petition,  or  applica- 
tion for  an  order  in  the  nature  of  an  injunction 
(including  issuing  the  copy  of  same  for  service) 
If  more  tbau  one  copy  of  decree,  &c.  to  be  is- 
sued, then  for  every  additional  copy . . 
For  perusing  and  filing  papers,  application  to  judge, 
dniwing  directions  to  proceed,  and  notice  to  par- 
ties on  transfer  of  proceedings  from  Court  of 
Chancery      ••         ..         ..         ••         ..         .. 
For  drawing  advertisements  and  inserting . . 

For  advertisements,— sum  paid. 
For  ever^  sitting  in  which  the  registrar  is  employed 
in  taking  accounts,  making  inquiries,  or  acting  as 
a  special  examiner  . . 
When  the  sitting  is  longer  than  one  hour,  then 
for  every  additional  hour  or  part  of  an  hour 
Where  the  registrar  shall  be  required  to  at- 
tend elsewhere  than  at  the  court  or  office,  in 
addition  to  the  above.. 
Mileage  one  way  from  the  office  to  place  of 
examination,  for  each  mile   .  • 
For  application  to  judge  for  further  directions  (in- 

cludmg  drawing  order)      . .         • . 
For  drawing  draft  order  for  an  eso  parte  application, 

and  the  order  as  afterwards  made.  • 
For  certificate  directed  to  be  made  by  any  decretal 

order 

For  every  inspection  of  certificate  at  registrar's 

office 

For  giving  any  notice  required  by  any  of  *<the  or- 
ders'' ( including  copying) . . 
For  office  copy  of  every  document,  per  folio 
For  making  and  transmitting  note  of  any  decretal 
order  or  final  decree,  or  of  an  order  made  on  peti- 
tion nnder  Order  XXm.,  Rule  24 


Where  the  Subject- 
matter  of  the  Suit  or 
Proceeding 


Does  not 
exceed  lOOf. 


£    8.  d. 


0    6    0 


0  10 

0  10 

0  8    6 

0  3    6 

0  2    6 


0  15    0 
0    2    0 


Where  it  ex- 
oeedalOM. 


0     5     0 


0     7     0 


0    5    0 


0  10  0 
0  0  6 
0  7  0 
0  10  0 
0  15  0 
0    10 


0    2    0 
0    0    4 


0    2    6 


£    8.   d. 


0    9    0 


0  10 

0  2    0 

0  5    0 

0  5    0 

0  4    0 


15    0 


0    2    0 


110      110 


0    7    0 


0  10    0 
0    7    0 


10    0 


0    0  6 

0  12  0 

0  15  0 

1  10  0 
0    2  0 


0    2    6 
0    0    4 


0    3    6 


High  Bailiffs'  Fees— Equity. 
SCHEDULE  (D).— Equitablb  Jubisdiction— «<m^i#»«^. 


Where  the  Sat^eei- 

matter  of  the  Suit  or 

Proceeding 


Does  not 
exceed  100/. 


Rkoistbabs'  YYsa— continued. 


£    «.  d. 


0 
0 
0 
0 


For  aaditing  receirer's  acconnts  where  sum  in  ac- 
count does  not  exceed  100/. 
And  for  every  additional  50/.,  or  fraction  thereof 

For  erery  application  for  a  search  and  searching    .  • 

For  taxation  of  costs    .  • 

For  payment  ont  of  conrt  and  taking  receipt  for 
diridends  on  stock,  exceeding  1/.  and  not  exceed- 
ine^5/.  ..         ..         ..         ..         ..         .. 

Exceeding  5/.        {  0 

For  procnring  investments  in  consols,  5#.  per  cent, 
on  the  amount  invested,  exclusive  of  bankers'  and 
brokers*  commission. 

For  drawing  orders  nnder  Order  XYII.,  Rule  7     . . 


5 
2 
2 
5 


2 
3 


0 
6 
0 
0 


0 
0 


0    4    0 


High  Bailiffs'  Fees. 

For  calling  the  cause 020 

For  service,  within  home  district,  of  every  summons, 
petition,  notice,  or  order,  not  being  summonses  to 
jurors — 

If  within  one  mile  of  Court  House        .  •         ..026 
If  beyond  one  mile,  then  for  every  additional 

mile,  or  part  of  a  mile  • 0    0    6 

For  service  of  every  summons,  petition,  notice,  or 
order  in  a  foreign  district   ..         ..         ..         ..|060 

Where  service  is  ordered  to  be  personal,  then  an 

additional  fee  of 0    8    6 

For  affidavit  of  service,  when  required        .  •         ..020 
For  the  executicm  of  each  warrant  within  home  dis- 
trict      0    6    0 

With  an  aUowance   of   mileage,   double   the 
amount  of  the  allowance  on  summonses. 
For  execution  of  each  warrant  in  a  Foreign  District   0  10    0 
Keeping  possession,  for  each  day  the  man  is  actuallyj 

in  possession i060 

8#.  6</.  of  the  above  sum  u  to  be  paid  to  the\ 

man  in  poseeuian,  and  hii  receipt  produced 

to  registrar. 

Superintending  sale,  whether  by  auction  or  private 

contract,  T*tA^"g  ont  account,  and  paying  money! 

into  court,  21.  per  cent,  on  fint  50/.  so  paid,  and 

1/.  per  cent,  on  all  afterwards. 


Where  It  ex- 
ceeds lOOJL 


£  «.  d. 

0  5  0 

0  2  6 

0  2  0 

0  7  0 


0    2    0 
0    3    0 


0    4    0 


0    3    0    High  bailiffs' 
feci    equity. 


0    6  0 

0    0  6 

0    7  6 

0    6  0 

0    4  0 

0  10  0 

0  15  0 

0    7  6 


N.B.— Where  the  amount  or  value  of  the  subject-matter  of  the  suit  or  Amount  on 
proceeding  is  not  disclosed  by  the  plaint  or  petition,  it  shall  be  taken  not  which  fees  to 
to  exceed  100/.,  and  the  fees  charged  aooordmgly.    If,  however,  the  judge  |>e  taken, 
shall  sobseqnentlj  certify  that  tM  amonnt  or  value  of  the  subject-matter 

P.N,  B 


50  The  Companies  Act,  1867. 

Past  I.        does  exceed  100/.,  the  difference  between  the  fees  up  to  that  time  taken 
'  and  those  that  wonld  have  been  taken  had  it  exceeded  100/.  may  then  be 
taken. 


The  CoMPAjfiES  Act,  1867. 
Registrars*  Fees, 


£    s.  d, 

Begistrars'         For  eyery  summons 030 

fees.  For  eyery  order         050 

For  eyery  office  copy  of  order        ..         ••     0    B    Q 

For  eyery  adyertisement      ..         ..         ..         ..         ..         ..100 

For  eyery  certificate  ..         ••         ..         ..         ..         ..         ..050 

For  filing  eyery  affidavit  or  statement  on  affirmation,  declaration, 

or  attestation  upon  hononr  ..         ..016 

For  every  sitting  by  the  registrar  . .         . .         . .         . .         . .     0  10    0 

When  the  sitting  is  longer  than  an  hour  then  for  every  additional 
hoar  or  part  thereof         ••         ..070 

High  Bailiffs*  Uses. 

High  bailiffs'  Same  fees  for  service  and  execution  as  in  equitable  matters. 

fees. 

Postage.  Postaffe,"] — All  letters  sent  by  the  parties  or  the  oflScers 

of  the  court  conceming  the  business  of  the  court  must  be 
prepaid  (a). 

(fl)  Rule  219. 


(     51     ) 


PART    11. 


JURISDICTION   AND   PRACTICE    IN 
ORDINARY  ACTIONS. 


CHAPTER  L 


JURISDICnOX. 


I 


Ix  WHAT  Acnoxs,  52 : 

Amount  of  Claim  ^Set-off- — 
PayTMnL 

Eitension  of,  by  Agreement. 

Catue  of  Action  not  to  be  di- 
vided. 

Abandonment  by  Plaintiff  of 
ExcesB,  or  Admission  of  Set- 
off. 

When  Tide  is  in  Dispute. 

Malicious  Prosecution. 

Balance  of  Accounts  between 
Partners. 

Legacies. 

Pbitilege,  59 : 

UnwersUies. 

Stannary  Courts. 
Judgment,  how   far  Final, 
60. 

The  county  court,  established  by  the  9  &  10  Vict.  c.  95, 
is  a  court  of  record,  and  has  all  the  jurisdiction  and  powers 
of  the  old  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  that  act,  throughout  the  district 
for  which  it  is  holden  (a). 


concurrext  jurisdiction.  61. 

Plaintiff  suing  in  Superior 
Court  deprived  of  Costs, 
61: 

Judgment  by  Default 

Judgment  on  Demurrer. 

Costs  of  EjDCCutiom, 

Judge* s  Certificate. 

Order  far  Costs. 

Where  Claim  reduced  by  Set- 
off. 

Plaintiff  suing  m  Inferior  Court 
to  recover  only  County  Court 
Costs. 

Rules  op  Practice,  71. 
Forms,  72. 


(a)  9  &  10  Vict  c.  95,  s.  3,  p.  375. 
The  conntjT  court,  although  it  is  a 
court  d  record,  ia  still  an  inferior 
court  See  Lery  ▼.  Moylan^  10  0. 
B.  189;  iS:  t7.,  1  L., M.  &  P.  807$ 


19  L.  J.,  C.  P.  308;  14  Jnr.  988. 
See  also  Breeze  v.  Oivent,  6  Exch. 
916;  2  L.,  M.  &  P.  846;  20  L.  J., 
Exch.  359 ;  8.  C,  6  Exch.  413;  2 
L.,  M.  &  P.  880;  15  Jnr.  431. 


e2 


52 


Jurisdiction — In  what  Actions, 


PabtIL 


In  wbat 

tiOBB. 


This  chapter  is  confined  to  proceedings  in  ordinary 
plaints  for  the  recovery  of  debts  or  damages.  The  juris- 
diction of  the  court  in  other  matters  will  be  treated  of  in 
separate  Chapters. 

In  what  Actions.'\ — The  court  has  jurisdiction  in  all 
personal  actions,  where  the  debt  or  damage  claimed  is  not 
more  than  50/.,  whether  on  balance  of  account  or  other- 
wise ;  but  not  (except  by  agreement  of  the  parties ;  as  to 
which,  see  post)  in  any  action  of  ejectment,  where  the 
value  of  the  lands,  tenements  or  hereditaments,  or  the  rent 
payable  in  respect  thereof,  shall  exceed  20/.  by  the  year  (a), 
or  in  an  action  in  which  the  title  to  any  corporeal  or  in- 
corporeal hereditaments,  or  to  any  toll,  fiiir,  market,  or 
franchise,  is  in  question,  where  the  value  of  the  lands, 
tenements  or  hereditaments  in  dispute,  or  the  rent  pay- 
able in  respect  thereof,  shall  exceed  20/.  by  the  year  (i) ; 
or  in  case  of  an  easement  or  licence,  where  the  value  or 
reserved  rent  of  the  lands,  tenements  or  hereditaments  in 
respect  of  which  the  easement  or  licence  is  claimed,  or  on, 
through,  over  or  under  which  the  easement  or  licence  is 
claimed  exceed  20/.  by  the  year(c);  nor  in  any  case  in 
which  the  validity  of  any  devise,  bequest  or  limitation 
under  any  will  or  settlement  may  be  disputed ;  nor  in  any 
action  for  malicious  prosecution,  libel  or  slander,  seduc- 
tion or  breach  of  promise  of  marriage  {d).  Although  the 
county  court  has  no  jurisdiction  to  decide  generauly  on 
a  question  of  title,  except  within  the  limits  just  stated,  it 
has  been  provided  by  the  19  &  20  Vict.  c.  108,  s.  25,  that 
if  it  comes  in  question  incidentally,  the  judge  may  decide 
the  claim  which  it  is  the  immediate  object  of  the  action 
to  enfoitie,  if  both  parties  at  the  hearing  consent  thereto 
in  any  writing  signed  by  them  or  their  attorneys;  the 
judgment  of  the  court  will  not,  however,  be  evidence 
of  title  between  the  parties  or  their  privies  in  any  other 
action ;  and  the  consent  does  not  affect  the  right  of  appeaL 


(fl)  80  &  31  Vict  c.  U2,  B.  11, 
p.  406.   See;?i>*f,  Part  n.,  Chap.  IIL 

(()  As  to  the  meaning  of  the 
words  valve  and  rent,  see  Brown  t. 
Cooking,  L.  R.,  3  Q.  B.  673 ;  Ehton 
T.  Rage,  L.  R.,  4  Q.  B.  4;  and  pott. 
Part  in.,  Chap.  III. 

{o)  80  &  31  Vict  c.  142,  s.  12,  p. 
406 

(i)  9  &  10  Vict  c  96,  &  68, 
p.  406,  and  18  &  14  Vict.  c.  61,  a.  1, 


p.  406.  Bj  sect  10  of  30  &  81 
Vict.  c.  142,  p.  413,  nnder  certain 
circamstances  actions  for  malicioos 
prosccations,  illegal  arrest,  illegal 
distress,  assault,  false  imprisonment, 
libel,  slander,  sedaction,  or  other 
action  of  tort,  maj  be  remitted  b^  a 
jadge  of  the  superior  conrt  in  which 
the  action  is  brought  for  trial  to  a 
county  conrt  See  post.  Part  III., 
Chap.  VII. 


54  Extension  of  Jurisdiction  by  Agreement. 

Pabt  n.  Extension  of  Jurisdiction  by  Agreement."] — By  the  9  & 

J,  .  7"  10  Vict.  c.  95,  the  jurisdiction  was  limited,  as  above  stated, 
jnritidiction  by  with  regard  to  actions  in  which  any  question  of  title  came 
agreement.         in  issue ;  but  by  the  19  &  20  Vict.  c.   108,  s.  23,  a  fiur 

more  extended  jurisdiction  is  given,  both  as  to  the  amount 
and  nature  of  the  claim  which  may  be  adjudicated  upon, 
if  the  litigant  parties  agree  thereto ;  and  now,  if  both  plain- 
tiff and,  defendant  agree,  by  a  memorandum  signed  by 
them  or  their  attorneys,  that  the  court  shall  have  power 
to  try  any  action,  if  it  be  one  which  may  be  brought  in  a 
superior  court  of  common  law,  the  court  will  have  jurisdic- 
tion. This  provision  is  confined  to  claims  at  conrnion 
law ;  therefore  consent  will  not  give  jurisdiction  in  cases  of 
partnership  and  intestacy  (t). 

Caaseofac-  Cause  of  Action  not  to  be  divided/] — A  plaintiff  may 

Ai^^A^  ^  ^    ^^*  divide  a  cause  of  action  for  the  purpose  of  bringing 

two  or  more  suits ;  but  any  plaintiff  having  a  cause  of 
action  for  more  than  50/.,  for  which  a  plaint  might  be 
entered  if  it  were  not  for  more  than  that  sum,  may  abandon 
the  excess,  and,  on  proving  his  case,  may  recover  an  amount 
not  exceeding  50/.  The  judgment  of  the  court  upon  such 
a  plaint  is  in  Adl  discharge  of  all  demands  in  respect  of 
such  cause  of  action,  and  entry  of  the  judgment  must  be 
made  accordingly  (j). 

^^  Cause  of  action  "  in  this  section  means  ^^  one  cause  of 
action,"  and  is  not  limited  to  an  action  on  one  separate 
contract:  therefore  in  the  case  of  tradesmen's  bills,  in 
which  one  item  is  connected  with  another,  and  the  dealing 
is  not  intended  to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  entire  demand,  the  demand,  if 
it  exceeds  50/.,  ceases  to  be  within  the  jurisdiction  of  die 
county  court  So,  where  the  sub-contractor  of  a  railway 
company  gave  his  workmen  tickets  or  orders  for  goods, 
which  were  supplied  by  the  plaintiff,  and  the  latter  brought 
228  actions  in  the  county  court  against  the  defendant  in 
respect  thereof,  for  sums  amounting  in  the  aggr^ate  to 
303/.  195.,  the  Court  of  Exchequer  granted  a  prohibition, 

(0  An  extended  jnrisdiction  bj  (j)  9  &  10  Vict  c  dS,  ».  68, 

agreement,    though    more    limited  p.  411,  and  13  &  14  YicLc61y  a.  1, 

than  the  present,  was  giren  bj  IS  &  p.  405.    The  piorisioDS  of  the  latter 

14  Vict  c  61,  a.  17.  As  to  partner-  act  affect  thoee  of  the  fonner,  al- 

ship  and  intestacj,  see  pottf  p.  59  though  they  are  not  ezpceailj  men- 

and  F)ut  IIL,  Chap.  VIIL  tioiied.  See  13  &  14  Vict  c  61,  a.  2. 


Abandonment  ofExcts*^  kc. 

altlKHigh  one  daim  onlr  amounted  to  5f.,  and  maar  to  lem  Okap.  L 
than  20*.  (A).  TVTiCTe,  however,  the  caose  of  acMi  coo- 
sists  of  items  of  a  different  ehaiacter.  a«  a  daim  for  goods 
sold  and  money  lent,  it  is  otherwise  <  /  l  S^  rem  in  arrear 
and  a  claim  for  doaUe  Talne  for  holding  orer.  under  the 
4  Geo.  2,  c  28,  or  indeed  any  two  demands  which  would 
require  to  be  stated  in  distinct  counts,  mar  be  siKd  for  hw 
separate  plaints  (m).  A  plaintiff*  entered  twx>  phums  in 
the  county  court,  <Hie  for  19L  19#.  for  goods  soU  and  dfr- 
liTcred,  work  and  labour,  and  money  paid ;  the  other  far 
19/.  for  money  lent.  The  particufaus  annexed  to  the  fint 
consisted  of  items  fiom*  Xorember,  lS4o.  to  the  12th  of 
July,  1849,  amounting  together  to  27iL,  which  f«mi  was 
reduced  to  the  amount  above  menticmed  bv  a  9et-o£  The 
particulars  of  the  second  plaint  cooaisted  of  three  items, 
fiom  April,  1846,  to  the  14th  of  July,  1849.  The  f^ain- 
tiff*  recoTered  judgment  in  the  fint  cause  for  17£. ;  in  the 
second  for  19/.  iTpon  a  motion  for  a  prohibition,  it  was 
held  that  the  items  in  the  two  fdaints  weie  not  £o  ooih 
nected  as  to  finrm  one  cause  of  action,  ahhongh  they  might 
hare  beai  lecoTered  under  one  count  («>. 

Abandonment  by  Plaintiff  of  Excess^  or  Admission  of  ALaudjiMe 
Set-^jffV^ — In  cases  in  which  a  plaintiff*,  in  cider  to  bring  ^^]?^**^ 
his  chum  within  the  jurisdiction  of  the  county  conn,  maama^atm 
abandons  the  excess  over  50/.,  or  admits  a  set-off^  and  cC 
sues  for  the  residue,  the  abandonment  or  admiseicn  f£ 
the   set-off  must  be  entered  on   the  particulars    before 
service  (o).     The  abandonment  should  be  entered  on  the 
judgment;  since, by  the  statute,  *' entrv  of  the  judgment'^ 
must  **  be  made  accordingly'"  (p).     Where  a  debt  of  oOL 
is  due,  the  &ct  of  oommencmg  an  action  in  the  county 
court  for  a  sum  less  than  50L  is  not  of  itsdf  an  abandon- 
ment of  the  excess ;  and  imless  it  appears  by  the  judg- 
ment, or  scnne  previous  proceedings,  that  the  plaintiff  has 
done  some  act  of  abanoonment  in  court,  it  wm  be  no  bar 

H)Griwtilwr.Aukro9d,l'Bxeh,      UJiir.7«2L    It  did  not  appcff  A^ 
479;  iSL  C^  5  b.  &  L.  701;  12  Jnr.      the  «t<yff  had  been  moncd  to  m 


357.  the  coone  of  the  ferial  to  reduce  the 

(i)  BrmUHU  r.  Powell^  1  Ll,H.  pbuntifrs  dmumd,  otherwise  this 

&P.  560;5.  ^.,19L.J.,£xch.a6i.  woald  hare  been  a groond  for  pio- 

(«)   Wiehham  t.  Lee,  12  Qp  B.  hOntioii.    See  amU,  p.  ^ 

521;  8.  a,  18  L.  J.,  Q^  B.  21 ;  12  (#)  Bole  43. 

Jnr.  628.  {p)  «  &  10  Viet  c  95^  i.  63,  p. 


»^' 


a)  SAmmtom  r.  WUUy,  1  L.,  M.      411. 
280;  &  C:,  19  L.  J.,  C.  P.  269; 
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When  Title  is  in  Dispute. 


Pabt  n.  to  a  fiiture  action  ( q).  It  has  been  held,  however,  to  be 
sufficient  if  the  abandonment  be  entered  on  the  particulars 
and  judgment  at  the  hearing  (r). 


When  title  is 
in  dispute. 


JVhen  Title  is  in  Dispute."] — When  a  question  arises, 
whether  the  title  to  any  corporeal  or  incorporeal  heredita- 
ment is  in  dispute,  so  as  to  oust  the  jurisdiction  of  the 
county  court,  the  title  set  up  must  be  more  than  a  mere 
suggestion  or  assertion  of  right ;  it  must  be  a  bond  fide 
claim,  and  one  that  can  exist  in  law  {s)  ;  that  is,  it  must 
not  be  one  which  is  set  up  merely  in  order  to  prevent  the 
county  court  &om  exercising  its  rightfid  jurisdiction. 
Where,  however,  the  question  of  title  is  actually  raised  in 
&ct  before  the  court,  the  judge  cannot  continue  to  tnr  the 
case  because  it  appears  to  him  that  the  claim  to  title  is  not 
supported  by  bona  fide  evidence ;  as,  for  instance,  that  it 
is  founded  on  a  forged  deed,  or  that  there  is  no  such  suf- 
ficient evidence  as  could  be  left  to  a  jury  in  support  of 
it  (f).  The  judge  should  ascertain  whether  the  title  is 
truly  in  question ;  if,  however,  he  should  assume  jurisdic- 
tion where  title  is  inquestion,  a  superior  court  wiU  grant 
a  prohibition  (m).  Wliere  it  does  not  appear  upon  the 
&ce  of  the  proceedings  that  title  is  in  question,  the  judge 
of  the  county  court  has  jurisdiction  to  inquire  whetiber  it 
is  so  or  not;  but  his  decision  on  the  point  is  open  to 
revision  in  one  of  the  superior  courts,  on  motion  for  a 
prohibition  on  affidavit  (x).     Where  in  an  action  of  tres- 

(^  Vlnei  V.  Arnold,  8  C.  B.  632j 


19  L.  J.,  C.  P.  98;  Apothe- 
caries*  Company  y.  JBurtj  8  Exch. 
863;  S,  a,  1  L.,  M.  &  P.  405;  19 
L.  J.,  Exch.  834. 

(r)  Isaacs  t.  Wyld,  7  Exch.  163; 
8.  a,  2  L.,  M.  &  P.  676 ;  21  L.  J., 
Exch.  46;  15  Jar.  1185.  This  de- 
cision was  before  the  present  Rule 
48 ;  as,  however,  that  is  merelj  a  rale 
of  practice,  it  woald  seem  that  there 
woald  be  no  objection  to  the  jadge 
entering  the  abandonment  at  the 
trial  if  both  parties  consented.  He 
coald  not  do  so  against  the  defend- 
ant's consent.  See  Hill  t.  Swift, 
10  Exch.  726. 

(«)  LUyd  Y.  Jones,  6  C.  B.  81 ; 
S.  C,  12  Jar.  657;  lAlleyy.  Harvey 
5  D.  &  L.  648;  8,  C,  17  L.  J.,  Q.  B. 
867;  12  Jar.  1026;  Emery  y.  Bar- 
rc«,27L.J.,C.P.216.  See  the  facts 
of  this  case, post,  Part  III.,  Chap.  XL 


See  also  Monntnay  y.  CoUier,  1  E. 
&  B.  630.  As  to  title  in  cases  of 
repleyin,  see  Part  IIL,  Chap.  FV. 

(f)  Marsh  V.  Dewes,  17  Jar.  568. 
In  JjUley  y.  Harvey,  ante,  the  claim 
was  for  rent,  and  the  defendant  said 
he  was  the  owner  of  the  premises, 
haying  bought  them  at  an  auction, 
bat  he  produced  no  evidence  what' 
ever  to  establish  the  fact;  so  that  it 
appeared  on  the  proceedings,  that 
the  claim  was  a  mere  pretence  to 
ayoid  the  jurisdiction.  In  Marsh  y. 
Dewes,  the  defendant,  in  answer  to 
a  plaint  for  trespass,  asserted  title  to 
the  premises  upon  the  ground  which 
involved  a  question  of  legitimacj, 
and  then  produced  but  slight  and 
inconclvsite  evidence. 

(w)  Lilley  y.  Harvey,  ante; 
Chew  y.  Holroyd,  8  Exch.  249; 
8,  a,  22  L.  J.,  Exch.  96. 

(d?)   Thompson   y.    Ingham^  14 


When  Title  is  in  Dispute. 


pass  to  land  the  defendant  pleaded  not  possessed,  it  was 
held,  on  a  motion  to  deprive  the  plaintiff  of  costs,  that, 
the  plea  having  put  in  issue  title,  the  county  court  could 
not  have  adjudicated  on  the  case  (y).  But,  in  order  to 
entitle  a  plaintiff  in  trespass  to  realty  to  the  costs  of  an 
action  in  a  superior  court,  he  must  show  not  only  that  the 
defendant  pieced  not  possessed,  but  that  at  the  trial  the 
title  was  really  and  bondjide  in  dispute  (z). 

Where  a  defendant,  who  was  sued  in  a  county  court  for 
double  value  for  holding  over  premises,  under  the  4  Geo. 
2,  c.  28,  admitted  that  he  was  tenant  to  the  plaintiff  at  the 
time  when  the  rent  accrued,  from  which  the  holding  over 
commenced,  it  was  held,  on  a  motion  for  a  prohibition,  that 
he  could  not  avail  himself  of  the  objection  that  title  was 
in  dispute  (a). 

The  title  to  an  incorporeal  hereditament  comes  in  ques- 
tion whenever  either  its  existence  or  the  right  to  it  is  dis- 
puted (i). 

The  office  of  parish  clerk  is  an  hereditament,  and  where 
such  an  officer  sued  an  inhabitant  for  a  customary  annual 
payment,  it  was  held  that  the  county  court  had  not  juris- 
diction (c). 

A  paving  rate  imposed  by  act  of  Parliament  is  not  an 
incorporeal  hereditament,  and  may  be  sued  for  in  the 
county  court  (rf) ;  nor  is  the  jurisdiction  of  the  coimty 
court  ousted  by  the  fitct  that  the  local  act,  which  imposes 
it,  gives  a  power  to  sue  only  "  in  any  of  her  Majesty's 
courts  of  record  at  Westminster,"  if  that  act  were  passed 
before  the  County  Court  Act  (e). 

An  action  by  a  tenant  against  his  landlord  to  recover 
half  the  amount  of  a  rate,  which  by  statute  was  to  be 
paid  by  the  tenant  and  deducted  from  the  rent,  is  not  one 
m  which  title  comes  in  question  (/). 


Chap 


Q.  B.  710;  8.  a,  1  L.,  M.  &  P.  216; 
19  L.  J.,  Q.  B.  189 ;  14  Jar.  429 ; 
Sewell  y.  Jones,  19  L.  J.,  Q.  B. 
872;  Pearson  t.  Glazebrooke,  L.  R., 
3  Exch.  27.  See  aJso  the  obseryations 
•8  to  the  extent  to  which  an  inferior 
court  shonld  inquire  into  the  reality 
of  an  objection  made  to  its  jurisdic- 
tion, per  Sir  W.  Scott,  in  The  War- 
riar,  2  Dods.  Adm.  Rep.  289. 

(y)  Timothy  r.  Farmer,  7  C.  B. 
814. 

(«)  Zaiham  r,  Spedding,  17 
Q.  B.  440}  8.  C,  20  L.  J.,  Q.  B. 


802.  Bot  see  Williams  y.  Jones, 
15  L.  T.  248. 

(a)  Wickham  y.  Lee,  12  Q.  B.  621 . 

(J)  Adey  y.  The  Trinity  House, 
22  L.  J.,  Q.  B.  8. 

(<;)  Stephenson  y.  Raine,  2  E.  & 
B.  744;  S.  C,  23  L.  J.,  Q.  B.  62. 

(d)  Baddeley  y.  Denton,  4  Exch. 
608;  8.  a,  18  L.  J.,  Exch.  44. 

{e)  Stuart  y.  Jones,  1  E.  &  B. 
22;  8,  a,  22  L.  J.,  Q.  B.  8;  16  Jnr. 
1020. 

(/)  Owynne  y.  Knight,  1  Exch. 
802. 
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Malicious  Prosecution. 


PabtIL 


Malicious  pro- 
secntioa. 


The  amount  paid  for  enforcing  an  order  of  justices  to 
abate  a  nuisance,  under  18  &  19  Vict.  c.  121,  s.  19,  may 
be  recovered  in  a  coimty  court,  although  title  does  come 
in  question,  for  express  power  is  given^  to  the  coimty 
court  by  that  act  (^). 

Where  a  railway  company  by  their  special  act  were  en- 
titled to  charge  a  certain  toU  on  carriages  passing  on  their 
line,  it  was  held  that  the  county  court  had  jurisdiction  to 
decide  whether  the  company  could  make  a  particular 
charge,  and  also  to  say  whether  coal-trucks  come  within 
the  denomination  of  "  carriages  "  in  respect  of  which  toll 
was  by  the   act  payable  (A).     But  "  rates  and  duties," 

Eayable  by  vessels  imder  a  local  harbour  act,  have  been 
eld  not  to  be  within  the  jurisdiction  of  the  county 
court  (i). 

The  above  exceptions  do  not  prevent  a  county  court 
&om  trying  a  disputed  custom.  Where  the  question  at 
issue  was  the  customary  right  upon  a  public  navigable 
river  for  the  owner  of  a  wharf  so  to  moor  his  vessels  that 
they  extended  to  an  adjoining  wharf  belonging  to  another 
person,  it  was  held  that  a  coimty  court  might  try  the 
right  (A). 

The  provision,  ousting  the  jurisdiction  of  the  county 
court  where  title  is  in  question,  applies  to  proceedings  for 
the  recovery  of  small  tenements  (/)  under  sect  50  of  19  & 
20  Vict.  c.  108.  But  it  does  not  apply  to  proceedings  in 
replevin  (m). 

Malicious  Prosecution.^ — ^Where  a  plaint  is  in  sub- 
stance for  a  malicious  prosecution  the  county  court  has  no 
original  jurisdiction,  although  the  plaintiff  may  not  so  state 
his  claim.  Thus  where  a  plaintiff  sought  to  recover  against 
a  railway  company  for  loss  of  time  and  attendance  before 
a  magistrate,  upon  a  complaint  and  information  by  the 
defendants  that  the  plaintiff  had  ridden  in  one  of  their 


(^)  Beg,  V.  Arden,  2  E.  &  B.  188; 
The  Chuardians  of  Hertford  Unian 
y.  Ximpton,  11  Exch.  295. 

(A)  Hunt  T.  Oreat  Nortkem 
JEtaiUcay  Company j  10  C.  B.  900; 
8.  a,  2  L.,  M.  &  P.  260;  20  L.  J., 
Q.  B.  349;  16  Jur.  400. 

(i)  Adey  v.  ITie  IHnity  House, 
22  L.  J ,  Q.  B.  3;  17  Jur.  489;  S.  C, 
nomine  Beg,  r.  Bcerett,  1  £.  &  B. 
278. 


(k)  Davis  V.  Walton,  8  Exch. 
153;  S.  a,  16  Jar.  954;  22  L.  J., 
Exch.  25. 

(/)  Pearsan  t.  Olazebrooke,  L.  R., 
3  Exch.  27.  See,  too,  I&rkin  y. 
firkin,  decided  on  sect.  122  of  9  & 
10  Vict  c.  96,  smce  repealed,  post^ 
Part  III.,  Chap.  II. 

(m)  Fordham  v.  Akers,  4  B.  & 
S.  578,  pott,  Part  IH.,  COuip.  IV. 


Balance  of  Accounts  between  Partners, 
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carriages  without  paying  his  &re,  and  the  summons  was       Chap.  L 
dismissed  with  costs,  it  was  held  that  the  action  could  not  ' 

be  brought  in  the  county  court  (w). 

Balance  of  Accounts  between  Partners,^ — The  juris-  Balance  of  ad- 
diction also  extends  to  the  recovery  of  any  demand  not  counts  between 
exceeding  50/.,  which  is  the  whole  or  part  of  the  unliqui-  P"^®"* 
dated  balance  of  a  partnership  account,  or  the  amount  of 
a  distributive  share  under  an  intestacy,  or  of  any  legacy 
under  a  will  (o).  Where  real  and  personal  property  was  Legacies, 
left  to  executors  upon  trust  to  sell,  and,  after  paying  par- 
ticular legacies,  to  divide  the  residue  among  certain  per- 
sons, it  was  held  that  the  coimty  court  had  jurisdiction 
under  the  above  section  to  adjudicate  on  a  claim  made  by 
one  of  such  persons  for  a  share  of  the  residue,  in  a  plaint 
against  the  executors ;  for  in  that  case  no  trust  came  in 
question  except  such  as  is  included  in  every  legacy  which 
is  to  be  paid  by  an  executor  (/?).  But  where  real  and  per- 
sonal property  was  left  to  a  person  who  was  not  executor, 
on  condition  that  he  paid  to  a  third  person  an  annui^,  it 
was  held  that  the  annuitant  could  not  maintain  an  action 
in  the  county  court  against  the  legatee,  since  the  annuity 
was  not  a  legacy  within  the  meaning  of  the  act  {q).  So 
a  bequest  of  money  to  invest  for  an  infant,  and  pay  it  over 
to  him  when  of  age,  with  power  to  apply  it  for  him  during 
his  minority,  is  not  a  **  legacy  "  over  which  the  coimty 
court  has  junsdiction  (r). 

Where  a  decree  has  been  made  by  the  Court  of  Chan- 
cery for  the  general  administration  of  the  effects  of  a  tes- 
tator, that  court  will,  by  injunction,  restrain  a  legatee  from 
proceeding  in  the  county  court  against  the  executor  for 
the  recovery  of  a  legacy  («). 

Privilege.'] — No  privilege,  except  that  of  the  chancellor.  Privilege, 
masters,  and  scholars  of  the  imiversities  of  Oxford  or  Cam-  Uniyeraities. 
bridge,  is  allowed  to  any  person  to  exempt  him  from  the 


in)  Hunt  T.  The  North  Stafford 
Bailway  Company^  2  H.  &  N.  451. 

g)  9&10  Yictc95,8.65,p.411. 
)  Pears  y.  Williams,  6  £xch. 
883;  8.  a,  2  L.,  M.  &  P.  515;  20 
L.  J.,  Exch.  381;  15  Jnr.932.  See 
alflo  Me  Fuller,  2  £.  &  B.  573,  in 
which  the  question  arose,  bat  was 
not  decided^  whether  the  coont^ 
coort  has  juisdiction  where  a  legacy 


was  left  to  S.,  "should  mj  execotors 
think  proper,"  and  on  the  condition 
that  6.  bchayed  faithfully. 

(q)  Longhottom  y.  Longbottom^ 
8  Exch.  208;  S,  a,  22  L.  J.,  Exch. 
74. 

(r)  HewMton  y.  Phillips,  1 1  Exch. 
699;  8.  a,  25  L.  J.,  Exch.  183. 

(«)  Bateliffe  y.  Winch,  22  L.  J., 
Chane.  915. 
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Privilege — Judgment  y  how  far  final. 


Pabt  II. 


Stannary 
courts. 


Jadgment, 
how  far  final. 


jurisdiction  of  the  court  {£) ;  nor  can  an  attorney  or  other 
person,  by  reason  of  any  privilege,  claim  to  sue  in  a  superior 
court  (m).  But  a  privileged  person,  as  a  Queen's  priest, 
cannot  be  arrested  under  process  issued  from  a  county 
court  (x).  The  jurisdictions  of  the  courts  of  the  chancellors 
or  vice-chancellors  of  Oxford  or  Cambridge,  or  of  the  lord 
or  vice-wardens  of  the  Stannaries  of  Cornwall,  are  not 
affected  by  the  county  courts  (y).  The  effect  of  the  statute, 
as  regards  these  latter  courts,  is  to  take  away  the  personal 
privilege  of  a  tinner  as  to  the  jurisdiction  of  the  county 
court ;  but  it  preserves  to  the  court  of  the  vice-warden  of 
the  Stannaries  concurrent  jurisdiction  in  cases  cognizable 
by  him  under  the  charter  (z). 

Judgment^  how  far  final,"] — No  writ  of  error  lies  from 
the  judgment  of  a  county  court  (a) ;  nor  are  there  any 
means  of  reviewing  a  decision  witnout  leave  of  the  judge, 
except  in  certain  cases,  which  will  be  mentioned  here- 
after (i).  A  superior  court  will  not  grant  a  prohibition, 
though  the  judge  has  acted  erroneously,  if  the  matter  be 
withm  the  jurisdiction  of  the  court  (<?).  Nor  can  a  superior 
court  direct  a  county  court  judge  to  order  that  a  taxation 
of  costs  be  reviewed  (rf). 

Where  the  judge  of  a  county  court  adjudicates  erro- 
neously upon  any  preliminary  matter,  and  improperly  re- 
fuses to  enter  upon  a  plaint,  the  Court  of  Queen's  Bench 
has  issued  a  mandamus  to  compel  him  to  hear  it;  as  where 
upon  an  interpleader  summons  a  judge  erroneously  decided 


(t)  9  &  10  Vict.  c.  95, 88. 67, 140, 
pp.  411,  456. 

(w)  12  &  13  Vict.  c.  101,  8. 18, 
p.  411.  This  proyision  was  passed  in 
consequence  of  the  cases  of  Lewis  t. 
Hanoe,  11  Q.  B.  921,  and  Jones  t. 
JBrofvn,  2  Exch.  329 ;  S.  C,  12  Jur. 
880,  which  decided  that  the  words 
in  the  former  act  being  ''exempt 
from  thQ  jurisdiction,**  an  attorney 
plaintiff  was  not  depriyed  of  his 
pririlege. 

(a?)  Ex  parte  Daher,  24  L.  J., 
C.  P.  131. 

(y)  9  &  10  Vict.  c.  96,  ss.  140, 
141,  p.  466. 

(«)  Newton  t.  Nanearrow,  16 
Q.  B.  144;  S.  a,  19  L.  J.,  Q.  B. 
814;  14  Jar.  911. 

(a)  13  &  14  Vict.  c.  61,  8.  16. 


(J)  Post,  Chaps.  X.,  XI. 

{c)  Re  Lenaghan,  2  Exch.  333; 
Toft  V.  Raynevy  6  C.  B.  162;  Zohrab 
T.  Smith,  5  D.  &  D.  636;  Joseph  t. 
ffenry,  1  L.,  M.  &  P.  388;  S.  &.,  19 
L.  J.,  Q.  B.  369;  S.  a,  16  Jur.  104; 
Lexden  Union  v.  Southgate,  10 
Exch.  201;  S.  C,  23  L.  J.,  Exch. 
316;  In  re  CorheU,  4  H.  &  N.  462; 
8.  (7.,  28  L.  J.,  Exch.  264.  See 
Jones  V.  Jones,  17  L.  J.,  Q.  B.  170; 
8,  C,  12  Jur.  397,  where  a  prohibi- 
tion was  granted,  on  the  ground  that 
the  jndee  had  reversed  his  own  de- 
cision flSter  one  of  the  parties  had 
left  the  coort. 

{d)  Clifton  V.  Furley,  7  H.  &  N. 
788;  8.  a,  81  L.  J.,  Exch.  170. 
See  also  Carr  y.  Stringer,  1  E.,  B. 
&  E.  123. 


Chap.  I. 


Plaintiff  suing  in  Superior  Court  deprived  of  Costs. 

that  the  notice  of  claim  was  insufficient  (e).  And  in  the 
same  way,  if  he  erroneously  decides  a  preliminary  question 
of  law,  and  so  gives  himself  jurisdiction,  a  superior  court 
will  grant  a  prohibition  {f).  If  the  question  of  juris- 
diction or  no  jurisdiction  depends  upon  disputed  matters 
of  fiict,  a  superior  court  will  not  interfere  with  the  de- 
cision of  the  county  court  judge,  except  upon  very  strong 
grounds  (y).  And  this  is  especially  so  where  the  matter 
of  &ct  upon  which  the  question  of  jurisdiction  depends  is 
also  the  very  question  in  the  cause  (A). 

Concurrent  Jurisdiction."] — Previously  to  the  30  &  31  Concurrent 
Vict,  c  142,  all  actions  and  proceedings  which,  before  the  J'™^^^®"' 
creation  of  the  new  county  courts,  might  have  been  brought 
in  any  of  the  superior  courts,  mi^ht  still  be  brought  and 
determined  in  a  superior  court  at  the  election  of  the  party 
suing,  if  the  plaintiff  dwelt  more  than  twenty  mUes  from 
the  defendant,  or  if  the  cause  of  action  did  not  arise  wholly 
or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwelt  or  carried  on  his 
business  at  the  time  of  the  action  brought,  or  if  any  officer 
of  the  county  court  was  a  party  (except  in  respect  of  any 
claim  to  any  goods  and  chattels  tiaken  in  execution  of  the 
process  of  the  court,  or  the  proceeds  or  value  thereof). 
These  actions  and  proceedings  were  not  affected,  as  regards 
costs  or  otherwise,  by  the  provisions  of  the  County  Courts 
Act  {i\  But  by  sects.  5  and  33  of  the  30  &  31  Vict.  c. 
142,  this  concurrent  jurisdiction  is  abolished. 

Plaintiff  suinff  in  Superior  Court  deprived  of  Costs.] — 
If,  in  any  action  commenced  in  any  of  the  superior  courts, 
the  plaintiff  recovers  a  sum  not  exceeding  20/.  if  the  action 
is  founded  on  contract,  or  lOZ.  if  founded  on  tort,  whether 
by  verdict,  judgment  by  default,  or  on  demurrer  or  other- 
wise, he  is  not  entitled  to  any  costs  of  suit  imless  the  judj?e 
certifies  on  the  record  that  there  was  sufficient  reason  tor 
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(e)  R.  y.  Biehardt,  2  L.,  M.  & 
P.  268;  S.  a,  20  L.  J.,  Q.  B.  851 ; 
16  Jnr.  868.  By  19  &  20  Vict  c. 
108, 8. 48,  p.  426,  a  rnle  is  sabstitated 
for  a  mandamus. 

(/)  Mttan  y.  Bose,  L.  B.,  4 
Q.B.4. 

(^)  Joseph  y.  fffinrVf  1  L.,  M.  & 
P.  888;  8.  a,  19  L.  J.,  Q.  B.  869; 
8.  a,  16  Jor.  104;  MiUm  y.  Bose, 
amte;  Brown  y.  Cbeking,  L.  B.,  8 


Q.  B.  672. 

(h)  Milner  y.  Bhaden,  16  Jnr. 
1027;  Joieph  y.  Henry ^ante.  See 
also,  post^  Chap.  XIU. 

(i)  See  post.  Chap,  m.,  as  to 
where  a  defendant  maj  object  to  the 
jorisdiction.  Astothewords^whoUy 
or  in  some  material  point,"  see  Jach- 
ion  y.  Chnmley,  16  C.  B.,  N.  S.  880  ; 
8,  a,  83  L.  J.,  C.  P.  288. 
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Plaintiff  suing  in  Superior  Court  deprived  of  Costs. 


Pabt  it.  bringing  such  action  in  such  superior  court,  or  unless  the 
court  or  a  judge  at  chambers  by  rule  or  order  allows  such 
costs  (A). 


{k)  30  &  31  Vict.  c.  142,  s.  6.  A 
comparison  of  this  section  with  the 
corresponding  sections  in  the  earlier 
County  Court  Acts  (9  &  10  Vict 
c  95,  88.  128,  129  ;  13  &  14  Vict, 
c.  61,  s.  11  ;  and  15  &  16  Vict,  c  54, 
8.  4,  repealed  by  30  &  81  Vict  c. 
142),  shows  that  it  has  introduced 
several  important  changes  in  the 
law.  First,  it  has  raised  the  limit 
of  amount  in  actions  of  tort  from  5/. 
to  lOl.  Secondly,  it  has  made  a 
certificate  necessary  in  all  actions  of 
contract  or  tort,  including  those  in 
which  the  county  courts  have  no  ju- 
risdiction. And,  thirdly,  it  expressly 
applies  to  recovery  by  verdict,  de- 
fault, demurrer,  or  otherwise,  where- 
as the  earlier  acts  used  the  word 
'*  recover  "  simply.  As  to  what  is  an 
action  of  contract,  and  what  an  ac- 
tion of  tort,  see  Legge  v.  TuokeVf  1 
H.  &  N.  500. 

Questions  of  considerable,  though 
temporary,  importance  have  arisen 
as  to  the  effect  of  the  5th  section 
of  the  30  &  31  Vict  c.  142,  and 
other  connected  sections  upon  ac- 
tions pending  between  the  date  of 
the  passing  of  the  act  and  the 
date  of  its  coming  into  operation. 
The  words  of  the  5th  section  are, 
"  If  in  any  action  commenced  after 
the  poMting  of  this  act  [i.  e.,  the 
20th  August,  1867]  the  plaintiff 
$hall  recover,  &c."  By  the  30th 
section  the  act  came  into  operation 
on  the  1  st  January,  1 868.  To  bring 
a  case  therefore  within  sect.  5,  two 
things  must  concur ;  the  action  must 
have  been  commenced  after  the 
20th  August,  1867,  and  the  recovery 
must  have  been  after  the  1st  Janu- 
ary, 1868.  Where  either  of  these 
conditions  is  wanting,  the  section 
does  not  apply.  (  Wood  v.  Rileyy 
L.  R.,  8  C.  P.  26  ;  Mount  v.  Taylor^ 
L.  R.,  8  C.  P.  645;  Levi  v.  Sander- 
son,  L.  R.,  4  Q.  B.  330.)  Where  both 
concur  it  does.  (  Wood  v.  Hunt,  16 
W.  R.  678 ;  S.  C,  L.  R,,  4  C.  P.  18,n.  j 
Ings  V.  London  and  South  Wettem 
Railway  Qmpany,  L.  R.,  4  C.  P. 
17.)    And  for  this  purpose  the  re- 


covery takes  place  when  the  plaintiff 
becomes  entitled  to  sign  judgment. 
Where,  therefore,  a  verdict  was  ob- 
tained subject  to  leave  to  move  to 
enter  a  nonsuit,  it  was  held  that 
there  was  no  recovery  until  the  rule 
to  enter  a  nonsuit  was  disposed  of. 
{iTigs  V.  London  and  South  West- 
ern Railway  Company,  supra,') 

Cases  not  falling  within  sect  6  of 
the  act  j  ust  referred  to,  but  in  which, 
under  the  acts  previously  in  force, 
the  plaintiff  would  have  had  to  ob- 
tain a  certificate  or  order  to  give 
him  his  costs,  have  given  rise  to 
much  difficulty.  Such  cases  fall 
under  one  or  other  of  two  classes, 
between  which  a  marked  distinction 
has  been  drawn.  The  first  class 
consists  of  actions  commenced  either 
before  or  after  the  30th  Augnst^ 

1867,  and  in  which  the  recovery 
took  place  before  the  1st  January, 

1868.  As  to  such  cases,  it  \s  agreed 
that  the  governing  period  at  which 
the  plaintiff's  right  to  costs  becomes 
fixed  is  the  dale  of  the  recovery; 
and,  applying  this  rule,  the  Court  of 
Exchequer  held  that  in  a  case  in 
which  under  9  &  10  Vict  c.  95,  a. 
128,  the  superior  courts  had  concuiv 
rent  jurisdiction  with  the  county 
courts,  and  in  which  therefore,  by 
15  &  16  Vict  c.  54,  s.  4,  the  plain- 
tiff would  have  been  entitled  as  of 
right  to  an  order  for  costs,  the  court 
or  a  judge  had  power  to  make  sndi 
an  onder  after  the  1st  Januaiy,  1 868, 
notwithstanding  that  by  sect  33  of 
30  &  31  Vict.  c.  142,  the  sections  in 
question  were  repealed  from  that 
day.  (RestaU  v.  London  and 
South  Western  Railway  Company, 
L.  R.,  3  Ex.  141 ;  and  see  Oldreeve 
V.  Packridge,  ibid,  146.)  But  it 
must  be  observed,  that  though 
Restall  V.  London  and  South 
Western  Railway  Company,  was 
treated  by  the  court  as  a  case  of  re- 
covery before  the  Ist  January,  1868> 
it  was  really,  according  to  &e  rule 
laid  down  m  Ings  v.  London  and 
South  Western  Railway  Company, 
supra,  a  case  of  recovery  after  that 
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The  words  **  any  action"  in  this  enactment  apply  even 
to  actions  which  could  not  hare  been  brought  in  a  county 
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date.  And  in  a  similar  case  in  the 
Queen's  Bench,  in  which  the  plain- 
tifE  before  the  1st  January,  18G8, 
recovered  less  than  5/.  in  an  action 
of  tort,  but  wonld,  nnder  the  old  law 
haye  been  entitled  as  of  right  to  an 
order  for  costs  on  the  ground  that 
title  had  been  in  question,  and  after 
the  Ist  January,  1868,  applied  to 
the  court  for  such  an  order,  the 
court  held  that  **  When  the  pUdntiff 
had  nnder  the  then  existing  statutes 
become  entitled  to  a  judgment  to 
reoorer  the  sum  for  wmch  he  had  a 
verdict  and  no  costs  unless  he  got 
an  OTder,  the  transaction  was  com- 
plete, and  the  repeal  of  the  statutes 
coold  not  operate  to  ^ve  him  a 
right  to  a  different  judgment;" 
and  the  power  to  make  any  such 
order  was  taken  away  by  the 
repeal  of  the  15  &  16  Vict.  c. 
64,  a.  4,  on  the  1st  January,  1868. 
And,  therefore,  as  the  plaintiff  had 
not  obtained  a  rule  or  order  before 
that  date,  he  had  lost  his  right  to 
costs  altogether. 

The  second  class  of  cases  to  be 
considered  are  actions  commenced 
before  the  20th  Angust,  1867,  but 
in  which  the  recovery  has  been  after 
tks  firgt  January,  1868.  These 
actions  are  not  affected  by  sect  5  of 
80  &  81  Vict  c  142,  because  they 
were  oommenced  before  it  passed ; 
nor  by  the  corresponding  sections  in 
the  earUer  acts  because  those  sections 
were  repealed  before  the  recovery. 
By  what  law  then  are  the  v  governed  ? 
In  order  to  understand  the  decisions 
upon  this  point,  it  is  necessary  to 
refer  to  the  several  acts  bearing 

rD  it  in  their  order.  The  Statute 
Gloucester  gave  a  successful 
l^aintiff  his  costs  in  all  cases. 
Sect.  11  of  13  &  14  Vict,  c  61, 
enacted  that:— ''If  in  any  action 
oommenced  after  the  passing  of  this 
act  in  any  of  her  Majesty's  Superior 
C6urts  in  covenant,  debt,  detinue  or 
assumpsit,  not  being  an  action  for 
breach  of  promise  of  marriage,  the 
plaintiff  shall  recover  a  sum  not  ex- 
ceeding 20^  or  if  in  any  action 
commenced  &c.  in  trespass,  trover, 
or  case,  not  being  an  action  for 


malicious  prosecution,  libel,  slander, 
criminal  conversation,  or  seduction, 
the  plaintiff  shall  recover  a  sum  not 
exceeding  5/.,  the  plaintiff  ihall 
have  judgment  to  recover  such  turn 
only,  and  no  costs  except  in  the  cases 
hereinafter  provided.^*  Sect.  12pro- 
vided,  that  **  If  the  plaintiff  shall  in 
any  such  action  recover  a  sum  less 
than  the  sum  in  that  behalf  herein- 
before mentioned  by  verdict,  and  the 
judge  orotherpresidingofficer  before 
whom  such  verdict  shall  be  obtained 
shall  certify  on  the  record  that  it 
appeared  to  him  at  the  trial  that 
the  cause  of  action  was  one  for 
which  a  plaint  could  not  have  been 
brought  in  any  county  court,  or  that 
it  appeared  to  him  at  the  trial  that 
there  was  a  sufficient  reason  for 
bringing  the  action  in  the  court  in 
which  it  was  brought,  the  plaintiff 
in  such  case  shall  have  the  same 
judgment  to  recover  his  costs  that 
he  could  have  had  if  this  act  had  not 
been  passed."  Sect.  13  contained 
further  provisions  for  which  sect.  4 
of  15  &  16  Vict  c.  54,  was  aftei^ 
wards  substituted;  and  the  latter  sec- 
tion provided,  that"  In  any  action  in 
which  the  plaintiff  shall  not  be  en- 
titled to  recover  his  costs  by  reason 
of  the  provisions  of  the  llth  section 
of  such  act  (13  &  14  Vict  c.  61),  if 
the  plaintiff  shall  make  it  appear  to 
the  satisfaction  of  the  court,  or  of  a 
judge  at  chambers,  that  such  action 
was  brought  for  a  cause  in  which 
concurrent  jurisdiction  is  given  to 
the  superior  courts  by  the  128th 
section  of  the  9  &  10  Vict.  c.  95,  or 
for  which  no  plaint  could  have  been 
entered  in  any  county  court,  or  that 
such  action  was  removed  from  a 
county  court  by  certiorari,  or  that 
there  was  sufficient  reason  for 
bringing  such  action  in  the  court  in 
which  it  was  brought,  then  and  in 
any  of  such  cases,  the  court  or  the 
judge  at  chambers  shall  by  rule  or 
order  direct  that  the  plaintiff  shall 
recover  his  costs,  and  thereupon  the 
plaintiff  shall  have  die  same  judg- 
ment to  recover  his  costs  that  he 
would  have  had  if  the  13  &  14  Vict, 
c  61|  had  not  been  passed*"    Sect^ 
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Pabt  n.  court.  So  that  in  an  action  of  slander,  or  other  action  of 
tort  in  which  the  county  courts  have  no  original  juris- 
diction, the  plaintiff  recovering  not  more  than  10/. 
damages  can  have  no  costs  without  a  certificate,  or  order 
or  rule  for  costs  (/) ;  though,  as  will  be  seen  hereafter,  the 
fitct  that  the  action  could  only  be  brought  in  a  superior 
court,  may  be  a  good  reason  for  allowing  costs  (m).  The 
section  also  applies  to  actions  brought  under  the  Bills  of 
Exchange  Act  (n). 

Where  two  causes  of  action  are  disclosed  by  the  declara- 
tion, and  there  is  a  distinct  line  of  pleading  applicable  to 
each,  they  are  for  the  purposes  of  costs  to  be  treated  as  if 
there  were  two  separate  actions.  Thus,  where  the  plain- 
tiff sued  the  defendant  for  an  assault  with  a  count  for 
slander,  and  obtained  a  verdict  on  the  first  count  for  5/.^ 


83  of  30  &  31  Vict,  c  142,  repealed 
all  the  aboTe-mentioned  sections  of 
the  13  &  14  Vict.  c.  61,  and  15  & 
16  Vict.  c.  54.  By  sect.  5  of  the  13 
&  14  Vict.  c.  21,  "Where  any  act 
repealing  in  whole  or  in  part  any 
former  act  is  itself  repealed,  snch 
last  repeal  shall  not  revive  the  act 
or  provisions  before  repealed,  unless 
words  be  added  reviving  such  act  or 
provisions."  From  these  enactments 
it  is  plain  that  if  the  sections  cited 
from  the  County  Court  Act,  13  & 
14  Vict  c.  61,  and  15  &  16  Vict  c. 
54,  are  to  be  taken  as  having  re- 
pealed the  Statute  of  Gloucester  as 
to  all  or  any  of  the  cases  to  which 
they  applied,  then  the  repeal  of  those 
sections  did  not,  as  to  such  cases, 
revive  the  Statute  of  Gloucester, 
and  after  the  1st  January,  1868, 
there  was  no  statute  in  existence 
under  which  plaintiffs  in  such  cases 
(if  commenced  before  the  20th  Au- 
gust, 1867,  and  completed  after  the 
Ist  January,  1868)  could  obtain 
their  costs.  If,  on  the  other  hand, 
in  all  or  any  of  the  cases  dealt  with 
in  the  sections  of  the  County  Court 
Acts,  the  Statute  of  Gloucester  was 
not  repealed,  then  on  the  repeal  of 
the  sections  in  the  County  Court 
Acts  the  cases  in  question  were 
governed  by  the  Statute  of  Glou- 
cester. The  result  of  the  decisions 
is  that,  as  to  cases  in  which  the 
county  courte  had  no  jurisdiction 
(whether  the  want  of  jurisdiction 
appeared  on  the  face  of  the  pro- 


ceedings or  not),  and  as  to  cases 
in  which  there  was  concurrent  juris- 
diction, and,  it  would  seem,  as  to 
cases  fit  to  be  tried  in  a  superior 
court,  and  in  which  therefore  a 
certificate  or  order  for  costs  ought 
to  have  been  granted,  the  Statute  of 
Gloucester  was  never  repealed,  but 
merely  a  condition  imposed  upon  ite 
operation.  And  therefore  in  snch 
cases,  if  commenced  before  the  20th 
August,  1867,  and  completed  after 
the  Ist  January,  1868,  successful 
plaintiffs  are  entitled  to  costs  under 
the  Statute  of  Gloucester  as  if  the 
County  Court  Acts  had  never  passed. 
(Mount  V.  Taylor,  L.  R,  8  C.  P. 
645;  Levi  v.  Sanderson,  L.  R.,  4 
Q.  B.  330.)  But  as  to  cases  falling 
within  none  of  these  classes,  and  in 
which  therefore  no  certificate  or 
order  ought  to  have  been  granted 
under  the  13  &  14  Vict  c  61,  or 
15  &  16  Vict.  c.  54,  the  Statute  of 
Gloucester  was  repealed,  and  there- 
fore in  such  cases,  if  commenced 
before  the  20th  August,  1867,  and 
completed  after  the  1st  January, 
1868,  there  are  no  means  by  which 
a  plaintiff  can  obtain  costs.  ( Tk4fmp~ 
son  V.  Attwood,  L.  R.,  4  Q.  B.  330, 
per  Hayes  and  Lush,  JJ.,  Hannen, 
J.,  dissentiente.) 

(I)  Craven  v.  Smith,  L.  R.,  1  Ex. 
146 ;  Sampson  v.  Mackay,  38  L.  J., 
Q.  B.  245. 

(m)  Post,  p.  170. 

(n)  Holhrofe  v.  Jones,  L.  R.,  4 
C.  P.  14. 
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but  failed  to  establish  a  cause  of  action  in  respect  of  tbe 
second  count,  it  was  held  that  the  plaintiff  was  entitled  to 
no  costs  (o). 

The  same  rule  was  held  to  apply  where,  in  an  action  for 
breaking  and  entering  the  plaintiff's  shop  and  dwelling- 
house,  with  a  count  for  assaulting  the  plaintiff's  wife,  tlie 
defendant  pleaded  not  guilty,  and  seyeral  pleas  of  justifica- 
tion to  each  count,  and  a  plea  raising  a  question  of  title  to 
the  first,  and  the  plaintiff  as  to  the  assault  upon  his  wife 
new-assigned  excess,  and  at  the  trial  the  plaintiff  obtained 
a  verdict  for  40«.  for  the  excess  in  the  assault  (/?). 

An  action  against  a  carrier  for  the  loss  of  goods  is  an 
action  on  the  case,  and  the  recovery  of  a  sum  exceeding 
10/.  entitles  the  plaintiff  to  costs  (^).  Where  a  declaration 
alleged  diat  the  plaintiff  delivered  a  horse  to  the  defendant 
as  a  livery  and  bait  stable4ceeper,  to  be  taken  care  of  and 
kept  in  a  separate  stall;  stating  as  a  breach  that  the 
defendant  did  not  take  care  of  the  horse,  or  keep  him  in  a 
separate  stall,  in  consequence  of  which  he  was  injured  and 
kicked  by  other  horses :  it  was  held,  that  this  was  an 
action  of  contract ;  and  consequently,  that  the  plaintiff, 
having  recovered  by  verdict  less  than  20/.,  was,  in  the 
absence  of  a  certificate  from  the  judge  who  tried  the  cause, 
deprived  of  costs  by  the  County  Courts  Act,  13  &  14 
Vict.  c.  61,  ss.  11,  12  (r). 

The  word  "recover"  applies  not  merely  to  cases  in 
which  the  plaintiff  recovers  by  the  verdict  of  a  jury,  but  to 
all  cases  in  which  he  obtains  his  damages  in  the  action  by 
means  of  a  judgment  {s\  Where,  therefore,  a  cause  is  re- 
ferred, whether  compulsorily  or  by  consent,  and  whether 
before  or  after  trial,  and  the  costs  are  to  abide  the  event, 
the  plaintiff  is  deprived  of  costs  if  he  be  awarded  less  than 
20/.  in  contract,  or  10/.  in  tort  {t).     And  where  a  cause  is 
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(p)  Smith  T.  SarfUfr,  8  C.  B., 
N.  S.  829. 

Cp)  Blaehmore  and  Wife  t. 
Higgs,  16  C.  B.,  N.  S.  790. 

(^)  Tatton  V.  The  Oreat  Wett- 
em  MaUway  Company y  29  L.  J., 
Q.  B.  184  ;  S,  a,  6  Jnr.yN.  S.  800. 

(r)  Legge  y.  Twher,  1  H.  &  N. 
WOi  8.  d,2%Jj,  J.,  Exch.  71;  2 
Jnr.,  N.  S.  1235. 

(«)  CoweU  y.  The  Amman  Com- 
pany, 6  B.  &  8.  883;  A  t7.,  34  L. 
J.,  Q.  B.  161. 

P.N. 


{t)  CoweU  y.  The  Amman  Comn 
pony,  6  B.  &  S.  333;  &  C,  84  L. 
J.,  Q.  B.  161 ;  Robertson  v.  Sterne^ 
13  C.  B.,  N.  S.  248;  Smith  v.  Edge^ 
2  H.  &  C.  659;  /S.  C,  33  L.  J.,  Exch. 
9.  In  this  case  it  was  also  held, 
that  the  circumstance  that  the  order 
of  reference  had  hj  mistake  heen 
drawn  np  as  a  reference  of  all  mat- 
ters in  difference  was  immaterial,  it 
not  appearing  that  anj  other  matters 
than  those  which  formed  the  snhject 
of  the  action  were  brought  before,  tho 
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referred  compulsorlly,  the  costs  of  the  reference  are  costs 
of  the  cause.  And  consequently,  where  an  action  of  con- 
tract was  thus  referred  to  a  master,  the  costs  of  the  cause 
to  abide  the  event  and  the  costs  of  the  reference  to  be  in  the 
discretion  of  the  master,  and  the  master  awarded  less  than 
20/.  to  the  plaintiff,  and  directed  that  the  defendant  should 
pay  the  costs  of  the  reference,  it  was  held  that  the  plaintiff 
was  not  entitled  to  any  costs  (m). 

The  same  rule  appfies  where  the  plaintiff  accepts  money 
which  has  been  paid  into  court  by  the  defendant.  There- 
fore when  a  defendant  pays  into  court  a  sum  not  exceeding 
20/.  in  an  action  of  contract,  or  10/.  in  an  action  of  tort, 
and  the  plaintiff  accepts  it  in  satisfaction,  he  is  deprived 
of  costs  (v). 

Where  it  was  sought  to  deprive  a  plaintiff  of  costs,  it 
was,  previous  to  the  passing  of  the  stat.  13  &  14  Vict.  c. 
61,  necessary  for  the  defendant  to  apply  to  the  superior 
court  for  a  rule  to  show  cause  why  tne  plaintiff  should 
not  bring  the  record  into  court  for  the  purpose  of  having 
a  suggestion  entered  thereon  to  deprive  the  plaintiff  of 
costs  {x)y  which  suggestion  might,  if  untrue  m  feet,  be 
traversed  by  the  plaintiff,  and  so  brought  to  issue  (y). 
This  proceeding  is,  however,  no  longer  necessary,  and  the 
plaintiff  now  in  all  such  cases  loses  his  costs,  although  no 
suggestion  be  entered  (z). 

Judgment  by  Default,'] — It  was  held,  under  the  9  &  10 
Vict.  c.  95,  that  where  a  defendant  suffered  judgment  by 
default,  and  the  damages  were  assessed  under  a  writ  of  in- 
quiry, the  provisions  of  the  statute  depriving  the  plaintiff 
of  costs  did  not  apply  (a).  By  the  13  &  14  Vict.  c.  61, 
this  exception  was  established  by  express  words  (i),  and 


arbitrator.  Jones  v.  JoneSf  7  C.  B., 
N.  S.  832,  and  Frean  v.  Sargeanty 
2H.  &  C.  293,  BO  far  as  they  are  in- 
consistent with  theaboye  statement, 
are  OT^roled  bj  Qmell  y.  The  Am- 
man  Company,  supra. 

(u)  Moore  t.  Watson,  L.  R.,  2 
C.  P.  314. 

(v)  Parr  y.  Idllierap,  1  H.  &  C. 
615  ;  32  L.  J.,  Exch.  150  ;  Bould- 
ing  ▼.  Tyler,  3  B.  &  S.  472;  8.  C, 
82  L.  J.,  Q.  B.  85,  overraling 
Chambers  y.  WUes,  24  L.  J.,  Q.  B. 
267. 


(a?)  Brooker  v.  Cooper,  3  Exch. 
112;  iSr.  6:,  18  L.  J.,  Exch.  41;  12 
Juf.  964. 

(y)  Watson  y.  Quitter,  11  M.  & 
W.  760. 

(«)  30  &  31  Vict  c  142,  s.  6,  p. 
451.  This  act  repeals  13  &  14  Vict 
c61,s.  11. 

(a)  Reed  v.  Shrubsole,  7  C.  B. 
630;  S,  a,  6  D.  &  L.  707;  12  Jnr. 
497  ;  dissentiente,  Cresswell,  J. 

{b)  18  &  14  Vict.  c.  61,  8.  11. 
After  the  passing  of  the  19  &  20 
Vict.  c.  108,  a  doabt  was  enters 
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this  was  held  to  apply  to  interlocutory  as  well  as  to  final 
judgment  of  defeiut  (e).  By  the  19  &  20  Vict.  c.  108, 
8.  30,  however,  if  a  plaintiff  in  a  superior  court  recovered 
in  an  action  of  contract,  by  judgment  by  default,  a  sum  not 
exceeding  20/.,  he  was  deprived  of  cost«  unless  he  obtained 
a  certificate  (rf).  And  by  30  &  31  Vict.  c.  142,  s.  5,  a 
judgment  by  default  is  placed  on  the  same  footing  as  a 
verdict. 
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Judqment  on  Demurrer.^ — The  30  &  31  Vict.  c.  142,  Judgment  on 
8.  5,  likewise  applies  in  express  terms  to  judgments  on  de-  demurrer. 
murrer.  Even  under  the  9  &  10  Vict.  c.  99,  s.  128,  which 
only  used  the  word  **  recover,"  it  was  held  that  a  plaintiff 
in  an  action  of  contract,  who  obtained  judgment  on  a  de- 
murrer and  then  recovered  less  than  20/.  upon  a  writ  of 
inquiry,  was  deprived  of  his  costs  {e).  And  a  plaintiff  who 
recovered  less  than  5/.  in  an  action  of  tort  was  deprived  of 
the  costs  of  a  demurrer  in  which  he  succeeded,  as  weU  as 
the  costs  of  the  issues  in  fact  (/). 

Costs  of  Execution.'] — Costs  of  execution  are  not  costs  Co«te  of  exo- 
of  suit ;  and  therefore,  though  a  plaintiff  recover  less  than  cation. 
20/.  in  an  action  of  contract,  he  is  still  entitled  to  levy  the 
costs  of  execution  under  the  Conmion  Law  Procedure 
Act,  1852,  sect.  123  {g). 

Unless  Judge  certifies.] — If,  in  the  above  cases,  the  judge  Unleag  jndge 
before  whom  the  verdict  is  obtained  certifies,  on  the  re-  c«rtifie«'» 
cord,  that  there  was  sufficient  reason  for  bringing  the  action 
in  the  court  in  which  it  was  brought,  the  plaintiff  has  the 
same  judgment  to  recover  his  costs  as  in  ordinary  cases  (A). 


tamed  whether,  nnder  sect.  80  of 
that  act,  there  is  a  discretion  vested 
in  the  judge,  or  whether  he  is  hound 
in  all  caaee  to  give  costs  to  a  plain- 
tiff in  the  superior  courts,  when  the 
defendant  suffers  judgment  hj  de- 
fault, in  an  action  for  a  sum  not  ex- 
ceeding 20/.  In  the  case  of  Heard 
Y.  Edry,  1  H.  &  N.  716  ;  S.  C,  26 
L.  J.,  Exch.  167;  3  Jur.,  N.  8.  71, 
it  was  decided  that  the  judge  has  no 
auch  discretion,  and  that  the  plain- 
tiff's right  to  costs  in  such  cases  is 
now  precisely  the  same  as  if  judg- 
ment hj  default  had  not  heen  ex- 
cepted from  ^e  operation  of  the 
11th  sect  of  13  &  14  Vict.  c.  61. 


(c)  Olynne  t.  Roberts,  9  Exdu 
263 ;  S,  a,  28  L.  J.,  Exch.  64. 

(rf)  See  Baddeley  v.  Barnard^ 
11  C.  B.,  N.  S.  421. 

(O  Prew  V.  Squire,  10  C.  B.  912; 
A  d,  2  L.  M.  &  P.  846 ;  20  L.  J., 
C.  P.  176. 

(/  )  DuTutan  v.  Paterson,  28  L. 
J.,  C.  P.  106.  See  also  Abdey  y. 
Bale,  12  C.  B.  378 ;  S.  C,  21  L.  J., 
C.  P.  104. 

(a)  Armitage  v.  Je»sop,  L.  B.,  2 
C  P.  12. 

'( *)  80  &  81  Vict.  c.  142,  s.  6,  p.  461, 
Lord  Denman's  Act,  8  &  4  Vict  c 
24,  8.  2,  is  not  repealed.  Therefore, 
.where  in  an  action  of  tort  brought 


F  2 
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Plaintiff  suing  in  Superior  Courts  deprived  of  Costs. 


Part  H.  The  judge  before  whom  the  case  is  tried,  whoever  he 

may  be,  is  the  proper  person  to  certify.  Thus  the  judge 
of  a  county  court  (i ),  where  the  case  is  sent  for  trial  to  the 
county  court,  or  the  under-sheriflF  before  whom  a  writ  of 
inquiry  is  executed  (A),  can  certify.  And  the  issue  sent  to 
the  county  court  with  the  judge's  order  under  19  &  20  Vict, 
c.  108,  s.  26,  in  the  one  case,  or  the  writ  of  inquiry  in  the 
other,  is  a  sufficient  record  upon  which  to  certify  (/). 

The  certificate  may  be  granted  after  the  assizes  at 
which  the  cause  was  tried  are  over  (wi).  Where  a  case 
was  tried  by  writ  of  trial  before  the  under-sheriflF,  the  cer- 
tificate had  to  be  made  before  the  writ  was  returned.  After 
this  the  under-sheriflF  had  no  power  to  certify  (n). 
or  an  order  is  lu  any  action  in  which  the  plaintiflT  is  not  otherwise 
made  for  costs,  entitled  to  recover  his  costs,  the  court  in  which  the  action 

was  brought,  or  a  judge  at  chambers  upon  summons,  may 
allow  costs  (o^. 

The  jiuisdiction  to  allow  costs  given  to  the  court  or  a 
judge  at  chambers  is  not  by  way  of  appeal  fix)m  the  judge 
before  whom  the  case  has  been  tried,  but  an  original  and 
independent  jurisdiction ;  and,  strictly  speaking,  the  coiui; 
or  a  judge  is  in  no  way  bound  by  the  decision  of  the  judge 
who  hears  the  cause  (/?).  But  if  the  judge  at  the  trial 
reftises  to  certify,  a  superior  court  will  not  usually  review 


in  a  superior  court  the  plaintiff 
recovers  less  than  40«.,  a  certificate 
nnder  the  latter  act  is  needed  to  en- 
title him  to  costs.  Powle  v.  Oaudy, 
7  C.  B.,  N.  S.  666. 

(i)  Taylor  v.  Cast,  L.  R.,  4  C. 
P.  614. 

(*)  Craven  v.  Smith,  L.  R.,  4 
Exch.  146. 

(/)  Taylor  y.  Cast,  ante, 

(m)  Bennett  ▼.  Thompson^  6  E. 
A  B.  663 ;  8.  a,  2b  L.  J.,  Q.  B. 
378. 

(n)  Knapman  v.  Prior,  1  H.  & 
N.  719.  Sect  17  of  3  &  4  Will  4, 
c.  42,  which  aathorized  the  sending 
of  cases  for  trial  before  the  sheriff, 
is  now  repealed  by  30  &  31  Vict  c. 
142,  s.  6. 

(p)  30  &  31  Vict.  c.  1 42,  s.  6,  p.  461. 
The  words  are,  **  unless  the  conrt, 
&c.,  shall  allow,  &c"  This  act  re- 
•peals  1 6  &  16  Vict  c.  64,  s.  4,  which 
said  that  in  certain  cases  *'  the  court 
&C..  shall  direct,  &c."  The  ward 
**  shall'*  was  held  to  be  imperative, 


and  to  give  no  discretion  to  the  conrt 
or  judge.  Waylett  y.  Wyndham^ 
2H.  &C.982;  Webby.  Sanderson^ 
2  H.  &  C.  984,  note.  This  section 
repealed  sect  13  of  the  13  &  14 
Vict.  c.  61,  which  enacted,  tliat  '*  in 
any  of  such  cases  the  court  in  which 
the  said  action  is  brought,  or  the 
said  judge  at  chambers,*  may  *  there- 
upon, by  rule  or  order,  direct  that 
the  plaintiff  shall  recover  his  costs." 
See  as  to  the  construction  put  on 
this  word  by  the  courts,  Jones  y. 
Harrison,  6  Exch.  328 ;  S.  C,  2  L. 
M.  &  P.  257  ;  20  L.  J.,  Exch.  166; 
16  Jur.  337 ;  M'Dovyal  i.  Paterson, 
11  C.  B.  266:  2  L.,  M.  &  P.  681 ; 
8.  a,  21  L.  J.,  C.  P.  27  ;  15  Jur. 
1108  ;  Crake  v.  Powell,  2  E.  &  B. 
210  ;  8,  a,  21  L.  J.,  Q.  B.  183  ; 
16  Jur.  365  ;  Asplin  v.  Blaekman^ 
27  L.  J.,  Exch.  78. 

(p)  Sampson  v.  Maekay,  L.  R., 
4  Q.  B.  643;  8,  C,  88  L.  J.,  Q.  B. 
245. 


Plaintiff  suing  in  Superior  Courts  deprived  of  Costs. 
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his  dificretion,  where  the  fiwjts  brought  before  the  court 
are  substantially  the  same  as  those  which  were  before  the 
jad^  (y). 

Where,  however,  new  &cts  are  brought  before  the  court 
or  a  judge  at  chambers,  they  will  not  hold  themselves 
bound  by  the  decision  of  the  Judge  at  nisi  prius  (r).  And 
where  a  judge  at  the  trial  oi  a  cause  refused  to  certify  for 
costs,  but  the  court  afterwards  differed  from  him  as  to  the 
construction  of  an  agreement  on  which  the  plaintiff  sued, 
whereby  a  much  more  important  question  was  raised,  the 
court  made  an  order  for  costs  («). 

It  is  not  necessary  that  a  plaintiff  who  applies  for  an 
order  for  costs  should  apply  to  the  court  within  any  par- 
ticular time.  Orders  for  costs  have  been  made  in  cases  in 
which  a  year  has  been  allowed  to  elapse  since  the  trial  (f ). 

Although  an  order  for  costs  is  refused  by  a  judge  at 
chambers,  a  subsequent  application  may  be  made  to  the 
court  by  way  of  appeal  («),  but  not  to  the  original  juris- 
diction of  the  court  (x).  The  plaintiff  must  bring  before 
the  court  all  relevant  materials  which  were  used  before  the 
judge  at  chambers  (y),  and  the  court  will  allow  fresh  aflS- 
davits  to  be  used(z).  The  application  must  be  made 
within  a  reasonable  time,  and  should  not  be  made  later 
than  the  following  term  (a). 

No  positive  rule  can  be  laid  down  as  to  what  are 


Chap.  L 


{q)  Hatch  V.  LewU,  7  H.  &  N. 
367 ;  A  a,  81  L.  J.,  Exch.  26  ; 
Palmer  ▼.  Jlichards,  6  Exch.  335. 
These  cases  were  decided  upon  13 
&  14  Vict  c  61,  8.  12,  and  15  &  16 
Vict.  c.  54,  8.  4,  now  repealed,  the 
langnage  of  which  was  slightly 
different  from  that  of  80  &  31  Vict. 
c  142,  s.  5,  p.  451,  the  section  now  in 
foroe.  But  there  can  be  little  donbt 
that  the  same  mle  will  still  be  acted 
npon.  In  6hay  y.  Wett,  L.  R.,  4  Q.  B. 
175,  the  oonrt  of  Queen's  Bench 
did  in  fact  oTermle  the  decision  of 
the  indge  who  tried  the  case  without 
haying  anj  new  materials  before 
them.  Bat  the  jndges  were  careful 
to  saj  that  they  were  not  reviewing 
the  judge's  exercise  of  his  discretion. 
They  acted  on  the  Tiew  that  in  an 
action,  such  as  that  before  them, 
which  could  not  have  been  brought 
in  the  County  Court,  the  judge  at 
nud  prius  had  no  power  to  certify, 
a  Tiew  since  decided  to  be  incorrect ; 


Sampson  ▼  3fackay,  L.  R.,  4  Q.  B. 
643 ;  S.  a,  38  L.  J.,  Q.  B.  245. 

(r)  Sampson  v.  Mackay,  L.  R.,  4 
Q.  B.  643 ;  S.  a,  38  L.  J.,  Q.  B.  245. 

(*)  Conrienay  v.  Wagstaff^  16 
C.  B.,N.  S.  110. 

(f)  Morris  v.  Bosworth,  22  L.  J., 
Q.  B.  276  ;  S,  C,  17  Jur.  488 ; 
Jieed  V.  ffardiner,  ib.  442. 

(w)  Stokes  V.  Orissell,  14  C.  B. 
678;  S.  a,  23  L.  J.,  C.  P.  141. 

(jc)  Warman  v.  ffalahan,  80  L. 
J.,  Q.  B.  48;  S.  C,  6  Jur.,  N.  S. 
1801. 

(y)  Bennett  y.  Benhamf  15  C. 
B.,  N.  S.  616. 

(z)  Sanderson  v.  Proctor,  10 
Exch.  189. 

(«)  Meredith  y.  CHttinSf  21  L. 
J.,  Q.  B.  273  ;  Orchard  v.  Moxey, 
2  E.  &  B.  206  ;  Warman  y.  Halo- 
han,  ante;  The  Oldham  Build ing 
and  Manvfaetnring  Company 
(UmUed)  y.  Heald,  8  H.  &  C. 
182. 
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Where  Claim  reduced  by  Setoff* 


Pabt  n.  sufficient  grounds  for  allowing  costs ;  in  each  case  all  the 
facts  of  the  case  must  be  looked  at  (^).  The  distance  at 
which  the  parties  reside  from  one  another  is  no  sufficient 
reason  for  giving  costs  (c);  nor  the  fact  that  greater  expense 
and  delay  would  be  incurred  in  the  county  court  {d)  ;  nor 
that  the  plaintiff  has  been  deterred  from  suing  m  the 
county  court  by  a  mistake  of  the  officer  of  that  court  as  to 
its  jurisdiction  (e).  Even  the  fact  that  the  action  is  one 
which  could  not  have  been  brought  in  a  county  court, 
such  as  an  action  for  slander,  is  not  conclusive  as  to  the 
plaintiff's  right  to  costs,  though  it  is  a  material  element  in 
the  matter  (/). 

The  affidavit  of  the  plaintiff,  upon  which  the  application 
for  costs  is  founded,  must  show  with  reasonable  certainty 
and  precision  that  the  case  is  within  the  provisions  of  the 
act  (ff) ;  but  it  is  sufficient  for  the  plaintiff  to  establish  a 
primd  facie  case,  so  as  to  call  on  the  defendant  for  an 
answer  (A). 

Where  claim  Where  Claim  reduced  by  set-off.'] — The  cases  in  which 

redai^  by        i}^^  county  court  has  jurisdiction  where  a  set-off  is  due  to 
ment ortender.  ^^^  defendant  have  already  been  noticed  (£).     Under  the 

9  &  10  Vict  c.  95,  if  the  judgment  of  the  county  court 
was  for  a  sum  under  20/.  by  reason  of  the  claim  being 
reduced  by  set-off,  no  certificate  was  necessary.  The  lan- 
guage, however,  of  the  13  &  14  Vict.  c.  61,  s.  11,  was  more 
extensive,  and  under  that  section  it  was  decided  that  in  all 
cases  (except  those  expressly  excepted  by  that  section) 
in  which  a  plaintiff  recovered  a  sum  not  exceeding  20/.  he 
was  not  entitled  to  costs  unless  he  obtained  a  certificate  (A). 


(h)  Sampson  y.  Maokay,  L.  R., 
4  Q.  B.  643;  S,  C,  38  L.  J.,  Q.  B.  245. 

(0)  Thompson  y.  Dallas,  L.  B.,  3 
Q.  B.  358. 

{d)  Holhoron  y.  Jones,  L.  R.,  4 
C.  P.  14. 

(<?)  Ibid. 

(/)  Gray  y.  West,  L.  R.,  4  Q. 
B.  175  ;  Craven  v.  Smith,  L.  R.,  4 
£xch.  146  ;  Sampson  y.  Mackay, 
L.  R ,  4  Q.  B.  643;  S.  C,  38  L.  J., 
Q.  B.  246. 

{g)  Room  y.  Cottam,  5  Exch. 
820  ;  Peterson  y.  Davis,  6  C.  B. 
235 ;  Johnson  y.  Ward,  7  C.  B. 
868;  Duck  y.  Barton,  4  Exch. 
873;  Kirby  v.  Hodgsony  1  L.,  M.  & 
P.  364 J  Fry  y.  miittU,  6  Exch.  410. 


(A)  Springhett  y.  King,  1  H.  & 
N.  662;  S,  C,  26  L.  J.,  Exch. 
169. 

(i)  Ante,  p.  53. 

(Jt)  Ash4iroft  y.  Ibulkes,  18  C. 
B.  261 ;  S.  a,  25  L.  J.,  C.  P.  202  ; 
Beard  y.  Perry,  2  B.  &  S.  493. 
The  point  decided  in  Ashcroft  y. 
Ibulkes  could,  since  the  19  &  20 
Vict  c.  108,  8.  24,  only  arise  where 
the  set-off  is  not  admitted.  As  to 
cases  in  which  a  claim  is  reduced  by 
payment,  see  ISimer  y.  Barry,  6 
Exch.  858,  ante,  p.  49.  As  to 
tender,  see  Crosse  y.  Seaman,  10  C. 
B.  884 ;  S.  a,  2  L.,  M.  &  P.  274. 
This  case  was  decided  upon  the 
City  Small  Debt  Act,  10  &  11  Vict 


Rules  of  Practice. 

And  sect.  S  of  30  &  31  Vict  c,  142,  is  quite  as  wide  in      Chap.  t 
its  terms.  

Plaintiff  suing  in  Inferior  Court  allowed  only  County 
Court  co«^^.]— Where  an  action  or  suit  is  brougnt  in  any 
other  court  tnan  a  superior  court  of  law,  which  could  have 
been  brought  in  a  county  court,  and  the  verdict  recovered 
is  for  a  less  sum  than  10/.,  the  plaintiff  cannot  recover  any 
greater  amoimt  of  costs  than  he  would  have  been  allowed 
if  the  action  or  suit  had  been  brought  in  a  county  court, 
unless  the  judge  certifies  that  the  case  was  a  fit  one  to  be 
brought  in  the  court  in  which  it  has  been  brought  (/)• 

Bules  of  Practice.'j^By  sect.  32  of  the  19  &  20  Vict.  Roles  of  pn 
c.  108,  the  Lord  Chancellor  may  appoint  five  county  court  ****• 
judges,  and  fill  up  any  vacancy  in  tneir  number,  to  firame 
rules  and  orders  tor  regulating  the  practice  of  the  courts, 
and  forms  of  proceedings  therein,  and  fix)m  time  to  time  to 
amend  the  same ;  and  the  rules,  orders  and  forms  certified 
under  the  hands  of  such  judges,  or  any  three  or  more  of 
them,  are  to  be  submitted  to  the  Lord  Chancellor,  who  is 
to  allow,  disallow  or  alter  the  same ;  and  when  so  allowed 
they  are  to  be  in  force  in  every  county  court  (wi).  And  by 
sect.  16  of  28  &  29  Vict.  c.  99,  a  smiilar  power  is  given 
for  the  framing  rules,  &c.,  in  equitable  proceedings. 

The  first  rules,  orders  and  forms,  which  weie  filmed 
under  the  first-mentioned  act,  came  into  operation  on  the 
1st  January,  1857  ;  but  now  by  the  rules  which  came  into 
operation  on  the  Ist  January,  1868,  all  previous  rules, 
except  those  made  under  the  Charitable  Trusts,  the  Pro- 
bate, and  Bankruptcy  Acts,  cease  to  be  U8ed(«).  The 
alterations  made  in  the  practice  by  these  rules  are  noticed 
in  their  proper  places. 

By  rule  278  it  is  directed,  that,  in  case  of  proceedings 
not  provided  for  bv  the  forms  in  the  schedule,  tne  registrar 
of  the  court  shall  frame  the  forms  required,  using  as  guides 
those  provided.     An  interpretation  is  put  on  some  of  the 


c  71.  The  facts  of  it,  if  in  tiie 
comity  oomt,  would  now  come 
within  the  mling  in  Ashcraft  ▼. 
FoulkeBf  ante.  See  also  Coach  y. 
MaUhy,  23  L.  J.,  Q.  B.  305. 

(0  30  &  81  Vict  c  142,  s.  29, 
p.  451. 

(fli)  On  the  2nd  Angnst,  1856, 
fiTe  ]iidgee  were   accordingly  ap- 


pointed for  the  pnrpoees  of  the  Act 
The  Committee  holds  its  sittings  at 
the  Treasury,  Whitehall.  Its  pre- 
sent members  are  Mr.  G.  L.  Rossell, 
Mr.  Dasent,  Mr.  Worlledge,  Mr. 
Kettle  and  Mr.  Fnmer.  Secretary, 
Mr.  Nicol. 
(n)  See  Rales,  Orders  and  Forms, 

App. 


72  Forms. 

Pabt  II.  words  most  frequently  used ;  and  it  is  provided,  that  sect. 
142  of  the  9  &10  Vict.  c.  95  (the  interpretation  clause  of 
that  act),  shall  apply  to  the  rules,  unless  there  is  something 
in  the  context  inconsistent  therewith. 

If  the  time  within  which,  or  the  mode  in  which  any 
proceeding  is  to  be  taken,'is  not  prescribed  by  act,  the  time 
and  mode  are  to  be  appointed  by  rule  (o). 

The  first  County  Court  Act,  9  &  10  Vict.  c.  95,  pro- 
vides by  sect.  78,  that  in  any  case  not  expressly  provided 
for  by  the  act  or  rules,  the  general  principles  of  practice 
in  the  superior  courts  of  common  law  may  be  adopted  and 
applied,  at  the  discretion  of  the  judges  of  the  county 
courts,  to  actions  and  proceedings  in  their  courts,  where, 
in  any  case,  provision  is  not  made  for  it  by  the  act  or 
rules  (jo). 

Forms.  i^orwi^.l— It  is  provided,  however,  that  where  a  notice 

is  required  by  the  rules  to  be  given  by  a  party,  it  shall  be 
sufficient  if  it  substantially  complies  with  the  form  (7). 

(<i)  19  &  20  Vict.  c.  108, 8. 6,  p.  418.      417. 

Ip)  9  &  10  Vict,  c  96,  8.  78,  p.  {q)  Rale  178. 
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CHAPTER  IL 

PABTIES  TO  ACTIONS,  PLAINT  AND  SUMMONS. 


Pabties  to  Actions,  73  : 
Infant  Plaintiff  or  Defendant 
Executors, 
Joint  Drfendants. 

Seal  of  Court,  75. 

Plaint,  75 : 
Entry  of  . 

In  Metropolitan  Districts. 
Where  Plaintiff  Infant 
Where  Jurisdiction  extended  hy 
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Parties  to  Actions."] — It  would  be  beyond  the  scope  of  Parties  to  ao- 
the  present  work  to  enter  upon  the  question  of  parties  to  ^o""* 
actions;  the  points  which  are  here  noticed  are  therefore 
only  those  in  which  the  practice  of  the  county  court 
differs  from  that  of  the  superior  courts.  Where  no  such 
difference  has  been  created,  either  by  statute  or  the  rules 
of  practice,  the  general  rules  of  law,  so  &r  as  they  are 
substantial  and  do  not  arise  from  the  forms  of  pleading, 
apply. 

/n/anf.]  — An  infant  when  suing  for  wages,  remunera-  lufant  plain- 
tion  for  piece-work,  or  for  work  done  as  a  servant,  is  not  ^^' 
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Infant — Executors. 


PabtII. 


Defendant. 


compelled,  as  in  the  superior  courts,  to  sue  by  prochein 
amy  or  guardian,  but  may  prosecute  such  action  in  the 
same  manner  as  if  he  were  of  fiill  age  (a).  When  he  is 
suing  for  any  cause  of  action,  other  tnan  the  above, 
the  same  advantage  is  not  given  him ;  but,  at  the  time 
of  entering  the  plaint,  he  must  attend  with  his  next  friend 
at  the  oflSce  of  the  registrar,  and  no  plaint  may  be  entered 
until  the  next  friend  has  undertaken,  in  the  form  given  in 
the  schedule  to  the  rule  (^),  to  be  responsible  for  costs. 
On  entering  into  such  undertaking,  he  is  liable  in  the 
same  manner  and  to  the  same  extent  as  if  he  were  a  party 
in  an  ordinary  suit,  and  the  cause  proceeds  in  the  name  of 
the  infiint  by  such  next  friend,  the  undertaking  being  filed 
by  the  registrar.  No  order  of  court  is  necessary  for  the 
appointment  of  such  next  friend.  If  the  plaintiff  fail  in, 
or  discontinue  his  suit,  and  does  not  pay  the  amount  of 
costs  awarded  by  the  court  to  be  paid  by  him  to  the  de- 
fendant, such  amount  may  be  recovered  from  the  next 
friend,  in  the  same  way  as  any  debt  or  damage  ordered  to 
be  paid  by  the  same  court  can  be  recovered  (c). 

Where  an  infant  is  defendant,  he  must,  as  in  the 
superior  courts,  appear  by  guardian.  Where  an  infant 
defendant  appears  at  the  hearing,  and  names  a  person 
willing  to  act  as  guardian,  and  who  then  assents  so  to 
act,  such  person  may  be  appointed  guardian  accordingly ; 
but  if  the  defendant  do  not  name  a  guardian,  the  judge 
may  appoint  any  person  in  court  willing  to  become  guar- 
dian, or,  in  default  of  such  person,  the  judge  may  appoint 
the  registrar  of  the  court  to  be  guardian,  and  the  cause 
may  proceed  thereupon  as  if  another  person  had  been 
appointed  guardian,  and  the  name  of  the  guardian  ap- 
pointed must  be  entered  in  the  form  in  the  schedule ;  no 
responsibility,  however,  attaches  to  the  person  so  ap- 
pointed guardian  (d). 


Executors. 


Executor sJX — Executors  or  administrators  may  sue  and 
be  sued  in  like  manner  as  if  they  were  parties  in  their 
own  right  (4 


(fl)  9  &  10  Vict.  c.  95,  s.  G4,  p.  411. 
\h)  Rule  4.     See  form  1,  App. 
(r)  Rule  4. 

\d)  Rule  116.    See  forms  51,  52, 
App. 


(<?)  9  &  10  Vict  c.  95, 8.  66,  p.  411. 
See  as  to  actions  by  and  against 
executors,  post.,  Part  III.,  Chap.  I. 
Sec  also  as  to  where  the  proceed- 
ings may  be  amended  when  an  error 
has  been  made.    Roles  120,  121. 


Joint  Defendants — Plaint 
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Joint  Defendants.^ — Where  there  is  a  demand  against  Chap.  II. 
two  or  more  defendwita  who  are  jointly  liable^  it  is  suffi-  j^iu^  defcnd- 
cient  to  serve  one  with  process,  leaving  out  the  others,  ants, 
and  judgment  and  execution  may  go  against  the  defen- 
dant or  defendants  served,  who,  when  the  judgment  has 
been  satisfied,  may  recover  contribution  from  any  persons 
jointly  liable  (f)*  Where  a  plaintiff  avails  himsell  of  this 
provision,  and  proceeds  onlv  against  one  or  more  of  seve- 
ral joint  contractors,  the  defendant  or  defendants  sued  may 
'  avail  himself  or  themselves  of  any  set-off  or  other  defence 
to  which  he  or  they  would  be  entitled  if  all  the  joint  con- 
tractors were  made  defendants  (jf).  It  should  be  remem- 
bered^ that  as  by  law  a  judgment  a^inst  one  of  several 
joint  contractors  extinguishes  the  obligation  of  the  others, 
such  a  judgment  may  be  made  available  to  the  defendant 
or  defendants,  or  any  other  of  the  joint  contractors,  in 
the  same  or  in  any  other  county  court  or  county  courts, 
if  sued  jointly  or  severally  on  such  joint  contracts  (A). 

Seal  of  Court.^ — Every  summons  and  process  issuing  Seal  of  court 
out  of  the  court  is  sealed  with  the  seal  of  the  coiurt  (t ). 

Plaint  J] — All  actions  are  commenced  by  plaint.     The  PUunt. 
plaint  must  be  entered  at  the  court  in  the  district  of  which  Entry, 
the  defendant  or  one  of  the  defendants  dwells  or  carries  on 
business,  or  by  leave  of  the  judge  or  registrar  in  that  of 
the  district  in  which  he  shall  have  dwelt  or  carried  on  his 
business  at  some  time  within  six  calendar  months  next 
before  the  entry  of  the  plaint,  or  where  the  cause  of  action 
wholly  or  in  part  arose  (J),  except  where   the   plaintiff  In  the  metro- 
dwells  or  carries  on  business  within  one  of  the  metropoli-  P<>li*"»  dia- 


tncts. 


(/)  9  &  10  Vict.  c.  95,  8.  68, 
p.  411. 

(j)  Bole  117.  This  is  in  accord- 
ance with  the  holding  of  the  supe- 
rior courts,  that,  in  an  action  against 
one  of  two  joint  contractors,  a  plea 
by  the  defendant  that  the  promises 
were  made  by  him  jointly  with  an- 
other and  a  set-off  of  a  debt  due 
from  plaintiff  to  defendant  and  such 
other  person  jointly,  is  a  good  an- 
swer to  the  action.  Stackwood  y, 
Dunn,  3  Q.  B.  822.  See  also  in  the 
case  of  a  partner  allowed  by  the 
firm  to  appear  as  the  sole  owner  of 
partnership  property.  See  O&rdon 
T.  EllUy  2  C.  B.  821.    It  most  be 


shown,  howerer,  in  snch  a  case  that 
the  other  partners  were  in  some  de- 
fault, or  assented  to  their  partner  so 
holding  himself  out.    lb. 

(A)  King  v.  Hoare,  13  M.  &  W. 
494. 

(i)  9  &  10  Vict.  c.  95,  s.  57,  p.  404. 

O)  30&  31  Vict.  c.  142,s.  l,p.407, 
repealing  9  &  10  Vict.  c.  95,  s.  60;  19 
&  20  Vict.  c.  108,  s.  15.  As  to  what 
is  a  cause  of  action,  wholly  or  in  part, 
see  posty  p.  81 .  See  the  construction 
which  has  been  put  on  the  words 
**dwelV*  and  "carry  on  business,*' 
pogtf  p.  77.  If  the  action  is  brought 
by  or  against  a  judge  or  an  officer 
of  the  court,  see  ante,  p.  41. 
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Plaint. 


Pabt  II. 


Whcro  plaintiff 
infant. 

Where  juris- 
diction ex- 
tended br 
agreement. 


tan  districts^  or  in  the  city  of  London^  and  tlie  defendant 
dwells  or  carries  on  business  within  any  one  of  those  dis- 
tricts, or  within  the  city  of  London,  when  the  summons 
may  issue  either  in  the  plaintiTs  or  defendant's  district  (A). 
A  plaintiff  may  sue  in  the  metropoUtan*  district  in  which 
he  dwells,  although  he  has  only  taken  a  lodging  within  it 
for  the  express  purpose  of  so  suing  (/). 

On  the  application  of  any  person  desirous  to  bring  an 
action,  the  registrar  enters  the  plaint  in  a  book  kept  in 
his  office,  stating  the  names  and  last  known  places  of 
abode  of  the  parties,  and  the  substance  of  the  action, 
every  plaint  being  nimibered  according  to  the  order  in 
which  it  is  entered  (wi).  If  the  plaintiff  does  not  reside  in 
England,  he  must  give  security  for  costs  to  the  satis&c- 
tion  of  the  registrar  (n).  If  the  plaintiff  is  unacquainted 
with  the  defendant's  christian  name,  he  may  be  described 
in  the  summons  by  his  surname,  or  by  his  surname  and 
the  initial  of  his  christian  name,  or  by  the  name  by  which 
he  is  generally  known ;  and  in  the  event  of  the  plaintiff  or 
defendant  not  appearing,  the  proceedings  under  sects.  79 
and  80  of  the  9  &  10  Vict.  c.  95  (which  provide  for  proceed- 
ings in  the  absence  of  the  plaintiff  or  defendant),  may  be 
taken  as  if  the  true  christian  name  and  surname  had  been 
stated  in  the  summons,  and  all  subsequent  proceedings 
thereon  may  be  taken  in  conformity  with  such  descrip- 
tion (o). 

The  mode  of  proceeding  where  an  infant  enters  a  plaint, 
will  be  found  antey  p.  73. 

In  cases  in  which  the  parties  have  agreed  that  the  court 
shall  have  power  to  try  actions  in  respect  of  which  it  has 
not  otherwise  jurisdiction,  the  memorandum  of  agreement 
required  by  the  act  (/?)  must  be  filed  with  the  registrar  at 
the  time  of  filing  the  plaintiff's  demand  (y).  The  plaint 
in  these  cases  is  entered,  and  the  summons  issues  thereon, 
as  in  other  cases ;  and  all  the  rules  of  practice  applicable 


(*)  19  &  20  Vict.  c.  108,  B.  18,  p. 
407,  and  30  &  31  Vict.  c.  142, 8. 8.  In 
Waterlow  t.  Dohson,  8  E.  &  B.  585; 
S.  C.y  21  L.  J.,  Q.  B.  65,  it  was  held 
that  the  19  &  20  Vict.  c.  108,  s.  18, 
was  an  enabling  act,  and  that  it  did 
not  restrict  a  plaintiff's  ri^ht  to  sue 
in  the  superior  court  where  there 
was  concurrent  jurisdiction. 

(Z)  Masiey  v.  Burt  an,  2  IT.  &  N. 
597 J  S.  C.,27  L.  J.,  Exch.  101. 


(m)  9  &  10  Vict.  c.  95,  s.  69,  p. 
406,  Rule  37.  The  residence  being 
known,  the  court  in  which  the  plaint 
is  to  be  entered  can  be  ascertained 
at  any  registrar's  office. 

(«)  Rule  36. 

(o)  Rule  38. 

(jf)  See  of  this  antef  p.  64. 

(^)  19  &  20  Vict.  c.  108,  8.  28, 
p.  406. 


Dwelling  or  carrying  on  Business. 


Ti 


to  other  proceedings  within  the  jurisdiction  are  adopted      Chap.  it. 
in  these  (r). 

Dwelling  or  carrying  on  Business.']  The  plaint,  it  will  Dwelling  or 
be  observed,  must  ordinarily  be  entered  at  the  court  in  ?"77^°S  ^^ 
the  district  of  which  the  defendant  or  one  of  the  defend- 
ants dwells  or  carries  on  business.  Under  the  repealed 
section,  which  gave  concurrent  jurisdiction  if  the  plaintiff 
dwelt  more  than  twenty  miles  from  the  defendant,  it  was 
held  that  where  the  plaintiff  had  a  permanent  dwelling 
more  than  twenty  miles  from  the  defendant  the  superior 
courts  had  concurrent  jurisdiction,  although  the  plaintiff 
had  also  lodgings  or  resided  for  a  temporary  purpose,  at 
the  time  when  the  action  was  brought,  within  twenty 
miles  of  the  defendant  (*).  And  where  the  plaintiff  or 
defendant  had  two  permanent  places  of  residence,  one  less 
the  other  more  than  twenty  miles  from  the  other  party, 
and  at  the  time  of  the  action  was  living  at  the  latter :  it 
was  held,  a  case  of  concurrent  jurisdiction  (t).  For  that 
section  was  satisfied  by  showing  that  the  plaintiff  dwelt 
beyond  the  twenty  mues,  though  he  might  also  have  a 
dwelling  within  it.  And  these  decisions  evidently  apply 
where,  as  under  the  present  section,  the  question  is  whether 
the  defendant  dwells  within  the  district  of  the  court. 

Where  the  defendant  had  no  permanent  place  of  resi- 
dence, it  was  held,  under  the  concurrent  jurisdiction  sec- 
tion, that  he  must  be  taken  to  dwell  at  the  place  where  he 
was  temporarily  residing  {u). 

A  corporation  or  jomt-stock  company  dwells  at  the 
place  where  its  business  is  carried  on  (x). 

*^  Carrying  on  his  business"  means  more  than  a  mere 
employment ;  therefore  a  clerk  in  a  public  office  does  not 
cany  on  his  business  at  the  office  wWe  he  performs  his 


(r)  Role  267. 

(«)  Maedov^al  t.  PaUrson,  2  L., 
M.  &  P.  681 ;  S,  a,  21  L.  J.,  C.  P. 
27 ;  Marsh  y.  Cc^nquett,  17  C.  B., 
N.  a  432. 

(0  JBiUler  y.  Atlewhite,  6  C.  B., 
N.  8.  740 ;  S,  C,  28  L.  J.,  C.  P. 
292 ;  PigHm  y.  Knatchhull,  18  0. 
B.,  N.  S.  798 ;  8.  C,  24  L.  J.,  C.  P. 
257 ;  A  dams  y.  Chrettt  Western  RaiU 
way  Company^  6  H.  &  N.  404 ;  8.  C,^ 
SO  li.  J.,  Exch.  124.  See,  howeyer, 
BaiUy  y.  Briant,  1  E.  &  £.  840; 
8.  a,  28  L.  J.,  Q.  B.  86,  decided 


upon  the  Citj  Small  Debts  Conrt  Act. 

(u)  Alexander  y.  Jones,  4  H.  & 
C.  204;  8.  a,  L.  R.,  1  Exch.  133; 
85  L.  J.,  Exch.  78. 

(a?)  Taylor  Y.  The  Cnmland  Oas 
Company,  11  Exch.  1 ;  8,  €.,24  L. 
J.,  Exch.  233 ;  Keynsham  Blue  Lias 
Lime  Company  y.  Baker,  2  H.  &  C. 
729;  A  t?., 33 L.  J.,  Exch.  41;  Old- 
ham Building  Company  J,  ITeald,B 
H.  &  C.  132.  See  also  ShMls  y. 
Bait,  7  C.  B.  116,  as  to  the  mean- 
ing of  "  dwells." 
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Misnomer. 


Part  II. 


Misnomer. 


duties  (y);  nor  could  a  foreman  or  shopman  be  said  to 
carry  on  his  business  at  his  master's  shop  {z).  A  railway 
company  cannot  be  said  to  carry  on  their  business  at  any 
place  odier  than  at  their  principal  office,  and  they  cannot, 
therefore,  be  properly  sued  in  the  county  court  of  a  dis- 
trict, where  tney  have  a  large,  but  not  their  principal, 
station  (a) ;  or  where  they  have  merely  a  receivmg  office 
for  parcels  which  is  conducted  by  an  agent  {b).  A  pier 
company  was  held  to  carry  on  its  business  not  at  the  place 
where  the  pier  was  situated,  but  at  its  central  office  in 
London  (c).  A  company  incorporated  for  the  manufacture 
and  sale  of  goods  carries  on  its  business  at  the  place  of 
manufacture  and  sale,  not  at  it.s  registered  offices  {d).  In 
an  action  against  the  General  Steam  Navigation  Com- 
pany, as  common  carriers  by  water,  for  the  loss  of  goods 
received  to  be  carried  from  London  to  Newcastle,  they 
having  an  agent  at  the  latter  place  who  carried  on  business 
for  them,  and  also  for  others,  as  a  general  wharfinger :  it 
was  held,  under  the  concurrent  jurisdiction  section,  that  the 

1)laintiff  was  entitled  to  his  costs,  although  he  recovered 
ess  than  20/.  {e),  A  surgeon  carries  on  his  business  in 
a  district  where  he  visits  his  patients,  although  he  does 
not  reside  in  it  (/). 

The  cases  as  to  suing  a  debtor  who  resides  out  of  the 
jurisdiction,  for  a  cause  of  action  which  arose  within  it, 
will  be  found  post^  p.  8L 

iH/i^wom^'.]— Neither  plaint  nor  summons  is  vitiated 
by  misnomer  or  inaccurate  description  of  person  or  place, 
so  that  the  person  or  place  is  described  so  as  to  be  commonly 
known  {g).  As  to  the  description  of  the  defendant  by 
initials,  antey  p.  76. 


(y)  Buohley  ▼.  Hannt  6  Exch. 
48;  S.  a,  19  L.  J.,  Exch.  161  ;  14 
Jut.  226 ;  Ito\fe  y.  Learmauth,  14 
Q.  B.  196 ;  S.  C,  19  L.  J.,  Q.  B.  10 ; 
Olennie  v.  Delmar,  1  L.,  M.  &  P. 
402 ;  S.  Cnomine SangtterY.  Ckive, 
19  L.  J.,  Exch.  481. 

(z)  See  per  Rolfe,  B.,  in  Olennis 
T.  Delmary  ante. 

{a)  Re  Brown  v.  Lond<m  and 
North  Western  Railway  Company, 
4  B.  &  S.  826. 

(ft)  Minor  v.  The  London  and 
North  Western  Railway  Company ^ 
1  C.  B.,  N.  S.  326 ;  8,  C,  26  L.  J., 
C.  P.  89 ;  20  Jur.  1168. 


(e)  Aherystwith Promenade  Pier 
Company  y.  Cooper,  36  L.  J.,  Q.  B. 
44. 

(JT)  Keynsham  Blue  Lias  Lime 
Company  y.  Bakery  2  H.  &  C.  729; 
8,  C,  38  L.  J.,  Exch.  41 ;  Oldham 
Building  Company  y.  Heald,  3  H. 
&  C.  182 ;  S,  a,  33  L.  J.,  Exch.  286. 

{e)  Corbett  y.  General  Steam 
Navigation  Company ,  4  H.  &  N. 
482 ;  8.  C,  28  L.  J.,  Exch.  214  ; 
8hiels  y.  Great  Northern  Railway 
Company f  80  L.  J.,  Q.  B.  831. 

(/)  MitchellY.Merder,2Sl..J., 
Q.  B.  873. 

(^)  9  &  10  Vict.  c.  96, 8. 69,  p.  406. 


Particulars  of  Demand. 


Particulars  of  Demand.'] — The   plaintiff,  on  entering      Chap.  II 
the  plaint,  must  in  all  cases,  where  the  sum  sought  to  be  pj^rticulAre  < 
recovered  exceeds  40^.,  deliver  at  the  oflSce  of  the  registrar  demancU 
as  many  copies  of  a  statement  of  the  particulars  of  his 
demand  or  cause  of  action  as  there  are  defendants,  and  an 
additional  copy  to  be  filed,  and  all  such  copies  must  be 
sealed  with  the  seal  of  the  court  (A).     These  particulars 
are  taken  to  be  and  treated  as  part  of  the  sununons  (t). 
If  the  particidars  disclose  no  cause  of  action  within  the 
jurisdiction  of  the  county  court,  the  judge  cannot  amend 
them  so  as  to  bring  the  case  within  the  jurisdiction  (A). 

The  nature  and  extent  of  the  particulars,  and  the 
amount  of  information  which  they  convey  to  the  defend- 
ant must  of  necessity  Taiy  accordmg  to  the  circumstances 
of  each  particular  case.  The  general  rule  is,  that  a  defen- 
dant is  entitled  to  such  particulars  of  the  plaintiTs  demand 
as  will  give  him  that  information  which  a  reasonable  man 
would  require,  respecting  the  matters  against  which  he  has 
to  defend  himself  (/).  And  particulars  of  demand  must 
be  dealt  with  in  the  county  courts  in  the  same  way  as  they 
are  in  the  superior  courts  (m),  the  question  in  each  case 
being,  not  whether  every  statement  contained  in  such  par- 
ticulars is  accurate  in  all  respects,  but  whether  the  inaccu- 
racy in  them  is  such  that  the  defendant  could  have  been 
misled  by  it  (w).  In  an  action  by  an  engineer  who  had 
employed  other  persons,  the  court  held  that  the  particulars 
of  demand  must  be  as  specific  as  it  was  possible  for  the 
plaintiff  to  make  them,  and  that  a  mere  statement  of 
aggregate  sums  claimed  in  respect  of  tavern  bills,  assistant 
surveyora,  &c.,  finding  surveyors,  meeting  and  managing 
with  solicitors,  &c.,  would  not  suffice  (o).  A  plaintiff, 
who  is  suing  for  a  balance  of  account,  need  not  furnish  in 
his  particulars  a  statement  of  monies  received  by  him  from 
the  defendant  (jo).  He  may,  however,  do  so  in  order  to 
save  the  expense  of  proof  by  the  defendant ;  but  even  in 


(h)  If  the  plaintiff  atmndons  part 
of  his  claim,  or  reduces  it  by  ad- 
mitting a  set-off,  he  mnst  so  state 
on  the  particulars.    See  ante,  p.  55. 

(i)  Kule  43. 

(i)  He  Hopper y,Warhurt(m,Z2 
L.  J.,  Q.  B.  104. 

{I)  Per  Alderson,  B.,  JRennie  y. 
Beresford,  16  M.  &  W.  83. 

(m)  See  as  to  diese,  Beg.  Gen.,  H. 
T.  1853,  R.  19.  Particulars  of  claim 
are  now  frequently  ordered  in  ac- 


tions of  tort.  See  Wieks  y.  Ma^ 
naniara,  8  H.  &  N.  568  ;  S,  C,  27 
L.  J.,  Exch.  419. 

(n)  See  per  Parke,  B.,  in  Clarke 
Y.  Stancliffe,  7  Exch.  439  ;  S.  C, 
16  Jur.  432. 

(fl)  Pritehard  v.  kelson,  16  M. 
&  W.  772. 

(p)  Penprate  y.  Cretue,  1  M.  & 
W.  36 ;  Jf^tsell  t.  Gordon,  13  C.  B., 
N.  S.  847. 


10  Summons^  how  Issued. 

Past  IL  that  case^  he  is  not  bound  to  state  the  items  of  reduction 
which  he  admits ;  it  is  suflScient  if  he  states  the  items  of 
his  own  demand,  and  the  amount  admitted  as  going  in 
reduction  (y). 
3f  breaches  of  In  actions  on  instruments  to  secure  the  performance  of 
jovemmt.  covenants  within  the  meaning  of  the  8  &  9  Will.  3,  c.  1 1, 
the  plaintiff  must  deliver  particulars  of  the  breaches  on 
which  he  relies  (r). 

Plaint  note.  Plaint  NoteJ] — At  the  time  of  entering  the  plaint,  the 

registrar  of  the  court  must  give  to  the  plaintiff,  or  his 
attorney  or  agent,  a  note  under  the  seal  of  the  court,  ac- 
cording to  the  form  in  the  schedule  (*).  No  money  may 
be  paid  out  of  court  to  the  plaintiff  or  his  agent,  unless 
on  production  of  such  nqte ;  or,  in  the  event  oi  such  note 
being  lost  or  destroyed,  the  registrar  must  be  satisfied,  on 
oath,  that  the  person  applying  for  payment  is  the  plaintiff, 
or  his  agent  duly  authorized  (i). 

Summons,  how      SummonSy  how  Issued.'] — Upon  the  entry  of  the  plaint,  a 
'^^  summons  stating  the  nature  of  the  action,  and  bearing  the 

number  of  the  plaint  in  the  margin,  is  issued  under  the 
seal  of  the  court  (m).  It  must  be  in  the  form  given  in  the 
schedule  to  the  rules,  and  must  be  dated  as  of  the  day  on 
which  the  plaint  was  entered.  The  date  of  it  is  treated  for 
all  purposes  as  the  commencement  of  the  suit  (x).  It  may 
be  made  returnable  either  at  the  next  court  after  the  entry 
of  the  plaint,  or,  by  leave  of  the  court  or  registrar,  at  any 
subsequent  court  within  three  months  ( v). 

The  registrar  of  the  court  must  issue  the  summons 
within  the  district  to  the  high  bailiff  forthwith  aft«r  the 
plaint  is  entered  (z).  He  must,  also,  where  particulars 
are  required,  annex  to  the  summons  a  copy  of  the  plain- 
tiff's particulars,  sealed  with  the  seal  ot  the  court,  and 
make  and  deliver  to  the  bailiff  a  true  copy  of  the  summons 
for  indorsement  (a) ;  but  it  is  the  duty  of  the  bailiff  to 
attend  at  the  registrar's  ofiice  for  the  purpose  of  receiving 
summonses  once  at  least  every  day,  and  to  ascertain,  by 

(q)  Per  Patteson,  J.,  Smith  v,  c.  11,  s.  8. 

Miridge,  6  A.  &  £.  64.  («)  See  form  5,  App. 

(r)  Role  44.    That  is,  in  all  ac-  (t)  Rule  46. 

tions  apon  anj  bond  or  bonds,  or  (tt)  9  &  10  Vict  c.  95,  s.  59, p.  406. 

on  anjT  penal  snm  for  non-perform-  (or)  Rale  47.    See  form  7,  App. 

ance  of  anj  covenants  or  agree-  (y)  Rale  48. 

ments  in  any  indenture,  deed  or  (z)  Rale  10. 

writing  contained.  See8  &  9  Will.  3,  (a)  1R,v1g  12. 
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examiiiation  and  comparison  of  them,  the  correctness  of     Chap.  ii. 
the  copies  (i). 

Summons  out  of  the  District.^ — This  summons  may,  SnmmonB  out 
by  leave  of  the  judge  or  registrar,  issue  in  the  district  m  ®^  *^  district, 
which  the  defendant  or  one  of  the  defendants  has  dwelt  or  When  it  may 
carried  on  his  business  at  some  time  within  six  calendar  ^oe- 
months  next  before  action  brought ;  or  in  the  district  in 
which  the  cause  of  action  wholly  or  in  part  arose  (c). 

Where  a  summons  is  issued  by  leave  of  the  judge  or  Form  of. 
registrar,  the  words  "by  leave  of  the  court,"  or  "by  leave 
of  the  registrar,"  as  the  case  may  be,  must  be  written  on 
the  &ce  on  it  (</). 

As  the  summons  may  issue  in  the  district  in  which  Caiue  of 
the  "  cause  of  action  wholly  or  in  part "  arose,  it  often  be-  «c*w»- 
comes  material  to  decide  what  are  the  facts  which  consti- 
tute the  cause  of  action  in  each  case.  The  words  used  in 
the  first  county  courts  act  were  "  cause  of  action ;"  it  was 
therefore  essential  that  the  whole  cause  of  action  should  have 
arisen  within  the  district  (e).     The  words  in  the  present 


(d)  Rule  23. 

(r)  30  &  31  Vict  c.  142,  s.  1,  re- 
peaiiiig  9  &  10  Vict.  c.  95,8.  60;  19 
&  20  Vict.  c.  108,  8.  16.  See  the 
oonstmction  put  on  **  carries  on  his 
business,'*  ante,  p.  77. 

Cd)  Rnle  49.  Previous  to  the 
rules  of  practice  of  1851,  the  same 
form  of  somraons  was  nsed,  whether 
it  issued  within  the  district  or  out  of 
it;  and  it  was  held  that  a  writ  of 
■amnions  issuing  hy  leave  of  the 
court  was  good,  although  it  did  not 
appear  on  the  face  of  it  that  it  so  is- 
sued (  Waters  t.  ffandlei/,6  D.  &  L. 
88);  bj  these  and  the  present  rules, 
where  a  summons  issues  by  leave  of 
the  court,  Uie  leave  must  be  stated 
thereon  according  to  a  form  given 
in  the  schedule  to  the  rules. 

{e)  See  Barnes  v.  Marshall,  21 
L.  J.,  Q.  B.  388;  &  a,  16  Jur.  1086. 
The  facts  of  this  case  well  illustrate 
the  distinction  adverted  to  in  the 
text.  The  plaintiff,  who  was  a  car- 
rier and  wnarfinger,  agreed  by  a 
written  contract  to  carry  defendant's 
timber  by  canal  from  S.  to  L.  at  16#. 
per  ton,  to  include  all  charges  ex- 
cept wharfage,  and  in  order  to  load 
the  timber  on  the  plaintiff 's  barge  it 

P.N. 


was  necessary  to  haul  it  from  one 
side  of  the  canal  to  the  other,  and 
the  defendant's  horses  not  being  on 
the  spot,  the  plaintiff  provid^  a 
team  for  hauling  it :  it  was  held, 
tiiat  the  hauling  of  the  timber  and 
the  carriage  constituted  but  one 
cause  of  action,  and  that  as  the  cause 
of  action  for  carrying  the  timber  did 
not  arise  until  the  delivery  of  it  in 
L.,  the  case  was  not  within  the  ju- 
risdiction of  the  S.  coun^  court 
See  also  Aris  v.  Orchard,  6  H.  &  N. 
160  ;  S.  a,  30  L.  J.,  Exch.  21  ; 
Jloff  V.  Miller,  19  L.  J.,  C.  P.  278 ; 
S,  (7.,  14  Jur.  746;  Eeg.  v.  Birch,  1 
Bail  C.  Cases,  56;  S.  C,  nomine 
Wilde  V.  Sheridan,  21  L.  J.,  Q.  B. 
269;  16  Jur.  426;  Buckley  r. Hann, 
5  Exch.  43  ;  S,C.,  21  L.  J.,  Exch. 
388 ;  Hemama/nn  v.  Smith,  10  Exch. 
669;  S.a,  24  L.  J,,  Exch.  176 ;  Be 
Fuller,  2  E.  &  B.  378;  SC,  nomine 
Fuller  V.  Mackay,  22  L.  J.,  Q.  B. 
616.  The  question  in  all  these 
cases  turned  upon  whether  the  whole 
cause  of  action  arose  within  a  par- 
ticular district  The  ^ts  of  tnem 
will  be  found  in  the  earlier  editions 
of  this  work. 
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Pabt  n.      act,  being  *' cause  of  action  wholly  or  in  part,"  are  more 

like  the  words  "material  evidence  of  the  cause  of  action  (y)," 

used  in  the  undertaking  which  a  plaintiff,  who  sought  in  an 
action  in  the  superior  courts  to  bring  back  the  venue  when 
it  had  been  changed,  was  compelled  to  give,  and  the  cases 
which  decided  whether  or  not  there  had  been  a  compliance 
with  such  an  undertaking  afford  some  analogy  to  this 
question. 

As  each  case  must  depend  upon  the  special  circum- 
stances which  are  relied  upon  as  evidence  of  a  cause  of 
action,  it  is  impossible  to  lay  down  any  universal  rule  upon 
this  subject. 

The  point,  however,  which  is  to  be  determined  is  what 
are  the  facts  which  can  fairly  be  said  to  be  material  to  the 
cause  of  action,  as  distinguished  from  those  which  are  im- 
material or  foreign  to  the  legal  right  or  cause  of  action. 

The  order  for  goods  is  a  material  part  of  the  cause  of 
action  for  their  price ;  therefore  where  an  order  for  goods 
was  given  in  Oxford  to  a  traveller  for  a  Manchester  house, 
and  the  goods  were  by  the  defendant's  request  sent  from 
Manchester  by  railway,  it  was  held  that  the  whole  cause 
of  action  did  not  arise  within  the  Manchester  district  (y). 
Where,  however,  the  defendant  by  a  letter  written  and 
posted  in  the  district  of  one  county  court  ordered  the 
plaintiff  to  do  certain  work  in  that  of  another  court,  and 
the  letter  having  been  received  and  the  work  done  within 
the  district  of  the  latter  and  a  plaint  issued  from  the  latter 
court  to  recover  the  price,  it  was  held  that  the  whole  cause 
of  action  arose  within  its  district,  and  that  the  court  had, 
therefore,  jurisdiction  (h). 

Under  the  repealed  section  which  gave  a  concurrent 
jurisdiction,  where  the  cause  of  action  did  not  arise  wholly 
or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwelt  or  carried  on  his 
business,  it  was  held  that  where  the  items  of  a  bill  were  so 
connected  as  to  form  one  cause  of  action  (t),  if  any  one 
item  arose  within  the  jurisdiction  of  a  county  court,  within 
which  the  defendant  dwelt  or  carried  on  his  business  at  the 

(/)  Reg.  Gen.,  H.  T.,  2  Will.  4,  Practice  pnblished  before  the  C.  L. 

B.  103.    Repealed  by  Reg.  Gen.,  H.  P.  Act,  Part  V.  Chap.  VL 

T.,  1853.    See  also  6huird  v.  Hodge,  {g)  Borthwick  v.  Walton,  24  L. 

10  East,  32.    The  cases  which  de-  J.,  C.  P.  83. 

dded  what  was  a  compliance  with  (A)  NewoomJfe  t.  De  Root,  29  L. 

this  undertaking  maj  be  referred  to  J.,  Q.  B.  4. 

with  advantage.  These  are  collected  (t)  As  in  Grimblyf*  Ayhroyd^ 

in  the  editions  of  Chitty 's  Archbold's  ante,  p.  60. 
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time  of  action  brought,  the  cause  of  action  ^'  in  some  mate-  Chap,  it 
rial  point **  arose  within  the  jurisdiction  (A).  Where  the 
defendant  had  entered  into  a  written  contract  to  take  a 
number  of  bricks  of  the  plaintiff  at  a  given  price,  and  after 
some  had  been  delivered,  he  declined  to  accept  the  rest ; 
and  it  appeared  that,  although  the  bricks  were  delivered  at 
the  plaintiff's  residence,  the  contract  was  signed  at  the  de* 
fendant's  residence ;  it  was  held  that  the  cause  of  action 
in  a  material  point  arose  within  the  jurisdiction  where 
the  defendant  dwelt  (/). 

In  an  action  by  an  indorsee  against  the  drawer  of  a  bill 
of  exchange,  the  notice  of  dishonour  is  a  ^^  material  point" 
of  the  cause  of  action  {m). 

In  an  action  by  an  attorney  against  a  mortgagor  for  the 
coste  of  preparing  the  mortgage  security,  it  appeared  that 
llie  defendant's  consent  to  become  the  mortgagor  had  been 
given  within  the  county  court  district  in  which  he  dwelt, 
though  every  thing  else  had  been  done  out  of  that  district, 
and  this  was  held  to  be  a  material  point  (n). 

Service  of  Summons.^ — The  summons,  where  it  is  to  be  Scrrlce  of. 
served  in  the  home  district,  should,  in  order  to  insure  its  By  whom, 
service,  be  delivered  to  the  bailiff  at  least  twelve  clear  days, 
and  where  it  is  to  be  served  in  a  foreign  district,  fifteen 
clear  days ;  but  it  must,  in  either  case,  be  served  ten  clear 
days  before  the  return-day  thereof:  service,  however,  of 
such  summons  at  any  time  before  the  return-day  may  be 
deemed  good  service  if  the  judge  is  satisfied  on  evidence 
on  oath  that  the  party  to  be  served  was  about  to  remove 
out  of  the  ordinary  {o)  jurisdiction  of  the  court ;  and  in 

(^h)  Wood  T.  Perry ^  3  Ezch.  442;  the  district  where  the  cause  of  action 

S,  (X^  12  Jor.  129;  Bontey  ▼.  Word*'  arose  or  within  twenty  miles  of  the 

worth,  18  C.  B.  325;  8,0,.^  25  L.  J.,  opposite  party,  see  Doyle  y.  LaW' 

C.  P.  205;  Copemany,  Hart,  14  C.  rence, 2  U,  M.  &  P.  368;  Parry  y. 

B.,  N.  8. 731.  Ikivies,  1  L.,  M.  &  P.  879;  ffeokie 

(t)  yiorwianY.JIfarehantJ'Excbu  y.  Lalamo,S  £xch.  59;  S.  C,  21 

723 ;  &  a,  21  L.  J.,  Exch.  256.  L.  J.,  Exch.  271;  JBynrett  y.  Ben- 

The  marginal  note  of  this  case  in  ham,  15  C.  B.,  N.  S.  616.    Where 

the  L.  JL,  as  first  printed,  alleged,  the  canse  of  action  arose  within  the 

incorrectly,  that  the  parties  lived  district  where  the  defendant  dwelt, 

more  than  twenty  miles  apart.  it  was  immaterial  whether  the  plain- 

(m)  Heath  y.  Lonfff  1  L.,  M.  &  P.  tiff  knew  it  or  not    Heath  y.  Lony, 

833.    See  Boff  y.  MiUer,  19  L.  J.,  1  L.,  M.  &  P.  838. 
C.  P.  278 ;  8.  C,  14  Jnr.  746.  (<»)  Role  51.  This  word  was  added 

(»)  Jaeheon  j.CMmley,  16 C.  B.,  to  the  rule,  as  each  conrt  has,  by 

N.  S.  380.  As  to  the  caseof  seyeral  sect  48  of  19  &  20  Vict,  c  108, 

plaintiflb  or  defendants  under  the  extraordinary  jurisdiction  all  over 

old  law,  where  some  only  dwelt  in  England. 

g2 
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Pabt  IL      every  such  case  the  judge  may,  in  his  discretion,  and  on 
"  such  terms  as  he  thinks  fit,  adjourn  the  hearing  (o).     No 

summons,  notice,  order  or  other  process  may  be  served  on 
Sunday,  Christmas-day  or  Good  Friday,  the  day  next 
after  Good  Friday,  or  any  day  appointed  by  royal  procla- 
mation for  a  pubUc  fast,  himiiliation  or  thad^ving,  or  on 
any  day  on  which  the  oflSces  are  closed  by  order  of  the 
Lord  Chancellor ;  but  such  days  are  coimted  in  the  com- 
putation  of  the  time  required  by  the  rules  relatiBg  to 
service  (;?). 

The  summons,  if  within  the  district,  must  be  served  by 
one  of  the  baili&  of  the  court  fi-om  which  it  issues ;  but 
the  bailiflF  of  the  court  fi-om  which  the  summons  has  issued 
may  serve  it  within  five  hundred  yards  of  the  boimdary  of 
his  district  (y).  The  summons,  when  required  to  be  served 
in  a  foreign  district,  must,  on  the  day  of  the  entry  of  the 
plaint,  unless  the  judge  orders  it  to  be  served  by  a  bailiff 
of  the  home  court,  be  transmitted  by  the  registrar  to  the 
bailiff  of  the  foreign  court  in  a  letter,  according  to  the 
form  given  in  the  schedule  to  the  rules,  and  be  served  by 
the  bailiff  of  that  district  (r). 
In  what  The  service  of  the  summons,  except  in  the  cases  pre- 

"*'"^*^'  sently  mentioned,  must  be  either  personal,  or  by  delivering 

it  to  some  person  apparently  sixteen  years  old,  at  the 
house  or  place  of  dwelling  or  the  place  of  business  of  the 
defendant ;  but  no  place  of  business  is  deemed  the  place 
of  business  of  the  defendant  unless  he  is  the  master,  or  one 
of  the  masters  thereof  {s).  Where  a  defendant  purposely 
keeps  his  house  or  place  of  abode  or  business  closed,  in 
order  to  prevent  the  bailiff  from  serving  the  summons, 
and  the  summons  has  been  affixed  on  the  door  of  such 
house,  &c.,  such  affixing  is  deemed  good  service  {t).  So 
where  the  bailiff  is  prevented  by  the  violence  or  threats  of 
the  defendant,  or  of  any  other  person  or  persons  in  concert 
with  him,  fix)m  personally  serving  such  summons,  and  he 
leaves  it  as  near  to  the  defendant  as  practicable^  it  is 
deemed  good  service  (m). 

Where  a  defendant  is  living  or  serving  on  board  a  ship 

(fi)  Role  51.  pear  to  a  plaint,  apply  to  the  ser- 

(jy)  Rule  66.  yice  of  all  sammonses,  except  where 

iq)  Rnle  64.  otherwise  directed  by  statnte  or  the 

(r)  Rule  11.    Form  6.  rules.    See  Rule  65. 

(<)  Rule  52.    This  and  the  other  (t)  Rule  59. 

rules  as  to  the  mode,  but  not  as  to  the  («)  Rnle  60, 

time,  of  service  of  summonses  to  ap- 


Service  of  Summons.  85 

or  vessel,  it  Is  sufficient  service  to  deliver  the  summons  Chap.  II. 
to  the  person  on  board  who  is,  at  the  time  of  the  service, 
apparently  in  charge  of  the  ship  (x).  If  the  defendant  is 
residing  or  quartered  in  barracks,  and  serving  her  Majesty 
as  a  soldier  or  marine,  it  is  sufficient  service  to  deliver  at 
the  barracks  the  summons  to  the  adjutant  of  the  corps,  or 
any  officer  or  serjeant  of  the  company  or  troop  to  which 
the  defendant  belongs  (y).  If  the  defendant  is  employed 
and  dwells  in  a  lunatic  or  other  public  asylum,  the  sum- 
mons may  be  delivered  to  the  gate  or  lodge  keeper  {z) ; 
where  the  defendant  is  a  prisoner  in  a  gaol,  the  summons 
may  be  delivered  at  the  gaol  to  the  governor,  or  any 
person  appearing  to  be  the  head  officer  (a).  Where  a 
defendant  is  working  in  a  mine  or  other  works  carried  on 
under  groimd,  it  is  sufficient  service  to  deliver  the  sum- 
mons at  such  mine  or  works  to  the  engineman,  banksman, 
or  other  person  apparently  in  charge  of  the  mine  or 
works  (i).  Service  of  a  summons  may  be  effected  on  a 
railway  company  or  other  corporation  by  delivering  it  to 
a  secretary,  station-master,  or  clerk  of  the  defendant  (c), 
at  any  station  or  office  of  the  defendant  within  the  dis- 
trict. 

Where  a  summons  has  been  served  in  one  of  the  modes  Adjonnunent 
before  mentioned,  but  it  appears  that  it  has  come  to  the  T^l^^"^^ 
knowledge  of  the  defendant  less  than  ten  clear  days  before 
the  day  of  hearing,  the  cause  may,  at  the  discretion  of 
the  judge,  proceed  or  be  adjourned,  whether  the  defendant 
appears  or  not  {d). 

If  the  sendee  of  the  summons  has  been  personal,  the  Indorsement  of 
bailiff  who  served  it  must  indorse  on  the  copy  of  it  de-  ■«^ice« 
livered  to  him  by  the  registrar  the  &ct  and  mode  of  such 
service,  and  if  the  service  has  not  been  personal,  he  must 
indorse  on  the  copy  of  it  the  statement  which  has  been 
made  by  the  person  to  whom  it  was  delivered,  or  other 
circumstance  from  which  it  may  be  inferred  that  the  service 
of  it  has  come  to  the  knowledge  of  the  defendant,  and  if  it 
has  not  been  served,  the  reason  of  such  non-service  must 
be  indorsed  on  the  copy,  and  the  bailiff  must  deliver  it  to 
the  registrar  at  the  time  of  making  the  return  required  by 
Rule  29,  imless  the  judge  otherwise  orders,  and  it  must  be 


(«)  Role  68.  (»)  Rale  56. 

(y)  Rule  64.  {c)  Rnle  68. 

(z)  Rule  57.  (o)  Role  62. 
(a)  Rule  55. 
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Pabt  n.      produced  at  the  trial  by  the  registrar  or  high  bailiff,  as  the 

~  judge  shall  require  {e). 

Where  not  W  here  a  summons  has  not  been  served,  and  it  remains 

"^^'  ^f#Sr    ^^  ^^  hands  of  the  bailiff,  or  where  it  is  doubtftd  whether 

▼ice  onbtfoL    ^^  service  will  be  held  sufficient,  he  must,  at  the  time  of 

making  out  the  list  aforesaid,  give  notice  to  the  plaintiff 

of  the  fact  of  such  non-service,  or  of  the  nature  of  the 

service,  in  the  forms  prescribed  by  the  rules  (y* ). 

Return  of  ser-        Where  the  summons  is  served  in  a  foreign  district  by 

▼ice  in  foreign  the  bailiff  of  the  district,  he  must,  eight  clear  days  at  least 

diBtnct  before  the  return-day,  transmit  the  copy  of  it,  with  an 

affidavit  of  such  service,  to  the  registrar  of  the  home  court. 
If  the  affidavit  is  defective,  it  must  be  amended  by  the 
bailiff  at  his  own  expense,  in  conformity  with  the  direction 
of  the  home  court  (^). 

Proof  of  ser-         Proof  of  ServiceJ] — Where  a  summons  has  been  served 
^^  ^7^  bailiff  of  the  court,  within  the  district,  if  the  defendant 

W^iin  di»-       Joeg  nQt  appear,  the  bailiff  must  prove  the  service  (A).     If 

it  has  not  been  served  personally,  and  the  defendant  does 
not  appear,  in  person  or  by  his  attorney  or  agent,  at  the 
return-day,  the  cause  may  proceed  if  the  judge  is  satisfied 
on  the  evidence  on  oath  before  him,  that  the  service  has 
come  to  the  knowledge  of  the  defendant  before  the  return- 
day,  except  in  the  cases  already  mentioned  (i).  Whether 
or  not  the  proof  of  the  service  of  the  summons  is  sufficient 
is  a  matter  entirely  in  the  discretion  of  the  judge,  and  if  he 
is  satisfied  with  the  proof,  he  has  jurisdiction  to  hear  the 
plaint.  A  prohibition  having  been  moved  for  on  the 
ground  that  the  defendant  had  not  been  duly  served,  upon 
it  being  shown  that  the  judge  of  that  court  had  been  satis- 
fied as  to  the  service,  the  Court  of  Exchequer  refiised  to 
interfere  (A).  In  the  case  of  the  tmavoidable  absence  of 
the  bailiff,  by  whom  a  summons  has  been  served  within 
the  district,  service  may,  if  the  judge  thinks  fit  be  proved 
by  affidavit,  but  without  additional  charge  to  the  parties  ( /). 
Ontd  district.      Where  a  summons  has  been  served  out  of  the  district, 

service  of  it  may  be  proved  by  an  affidavit,  sworn  before  a 
judge  or  registrar  oi  a  county  court ;  where  sworn  before 

ie)  Rnle  26.  (t)  Ante,  p.  76.    Rnle  61. 

(/)  Rules  80,  81.    Fonns  9,  10.  (*)  BoHnsan  ▼.    Lenaghan.  2 

'  )  Rule  27.  Exch.  833. 

9  &  10  Vict.  c.  95,  g.  80,  p.  420.  (Q  9  &  10  Vict.  c.  95,  s.  62,  p.  410. 


%] 
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a  jndee  or  r^istiar,  no  &e  for  the  affidavit  is  payable ;      Chap.  n. 
but  where  sworn  befoie  a  master  extraordinanr  in  Chan- 
oeij,  or  anj  other  authmized  person,  the  fee  may  not  be 
more  than  cMie  shilling,  and  fonns  a  portion  of  the  costs  in 
the  cause  («). 

Successive  SummonsesJ] — Where  the  summons  has  not 
been  served,  successive  summonses  mav  be  issued  bv  the 
r^istrar  without  entenng  a  new  plaint,  unless  the  non- 
service  has  been  caused  bv  the  fact  of  the  defendant's 
having  removed  from  the  address  given  before  the  entry  of 
the  plaint,  or  unless  the  plaintiff  has  given  a  wrong  or 
insufficient  address;  but  'li  the  bailiff  ascertains  that  the 
defendant  has  removed  to  some  other  place  within  the 
district  of  the  court,  he  may  serve  the  summons  there, 
indorsing  on  the  copy  thereof  the  new  address.  Succes- 
sive Eummcmses  bear  the  same  date  and  number  as  the 
first,  and  are  a  continuance  of  it ;  but  no  successive  sum- 
mons may  be  issued  on  a  plaint  which  has  been  entered 
more  than  three  months  (n). 

Summons  to  save  Statute  of  Limitations.'] — Successive  SnmnMiM  to 
sunmionses  may  be  issued  without  leave  of^the  court  for  ^Tfr?^?^*^^^ 
the  piurpose  of  preventing  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  any  action  is 
or  may  be  limited.  The  first  and  each  subsequent  sum- 
mons IS  in  force  for  twelve  calendar  months  Grom  the  time 
of  issue,  including  the  day  of  issuing,  and  such  subsequent 
summons  must  be  issued  before  the  expiration  of  the  pre- 
vious summons,  and  entered  in  the  plaint  book.  On 
entering  the  plaint  in  the  first  instance,  the  usual  foe  must 
be  paid ;  but  for  such  subsequent  summons  no  further  fee 
need  be  paid,  nor  is  it  necessary  that  any  attempt  be  made 
to  serve  the  first  summons,  unless  the  plaintiff  require  the 
same.  The  successive  summonses  are  a  continuance  of 
the  action  on  and  from  the  day  on  which  the  first  summons 
was  issued  (o). 

(m)  9  &  10  Vict  c  95, 8.  62;  and  obliged  to  be  gwom  before  a  Com- 

19  ft  20  Ykt  c  lOS,  8.  5S.    See  miasioner,  the  fee  is  paid  hj  the 

fonn  8^  App.    Thia  fee,  bj  a  recent  bailiff ;  to  whom  it  is  repaid  1^  the 

regulation  of  the  treaaoiT,  is  not  treasurer  at  his  audit, 
now  paid  bj  the  soitor.    Where  the  (s)  Rnle  50. 

afBdayit  is,  by  reason  of  the  nn^  (o)  Bala  220. 

Toidable  absence  of  the  registrar, 
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Pabt  n.  Where  a  summons  has  been  served  in  due  time  to  pre- 

vent  the  operation  of  any  statute  of  limitations,  and  either 
party  dies  after  such  service  and  after  the  lapse  of  the 
period  within  which  it  is  provided  that  an  action  may  be 
brought,  proceedings  may  be  taken  by  or  against  the  sur- 
viving party,  or  by  or  against  the  personal  representative 
of  the  deceased  party,  within  one  year  from  the  day  of 
holding  the  court  at  which  the  summons  required  the  de- 
fendant to  appear  (/?). 

Jadgmentby         Judgment  by  Default'] — In  actions  for  debts  or  liqui- 
defanlt  dated  money  demands  exceeding  twenty  pounds,  or  what- 

ever the  amount  claimed  in  actions  for  the  price  or  value 
of  goods  or  chattels  which,  or  some  part  of  which,  were 
sold  and  delivered  to  the  defendant,  to  be  dealt  with  in 
the  way  of  his  trade,  profession,  or  calling,  the  plaintiff 
may  obtain  a  summons  for  judgment  by  de&ult  (q)  This 
must  be  personallv  served  twelve  clear  days  before  the 
How  obtained,  retum-day  (r).     If  the   defendant  does  not  at  least  six 

clear  days  before  such  day  give  notice  in  writing,  signed 
by  himself,  his  attorney  or  a^ent,  to  the  registrar,  of  his 
intention  to  defend,  or  to  object  to  the  jurisdiction  of  the 
court,  where  action  brought  for  a  trade  debt  under  sect.  2 
of  30  &  31  Vict.  c.  142,  the  plaintiff  may,  on  or  within 
one  month,  in  the  latter  case,  two  months,  afl^er  the  retum- 
day,  have  judgment  entered  up  against  the  defendant  for 
the  amoimt  of  his  claim  and  costs ;  the  costs  are  taxed  by 
the  registrar.  The  order  upon  this  judgment  is  for  pay- 
ment forthwith,  or  at  such  time  or  times,  and  by  such 
instalments,  if  any,  as  the  plaintiff  or  his  attorney  or  agent 
has  by  writing  consented  to  take  at  the  time  of  the  entry 
of  the  plaint  («).  If  the  defendant  gives  notice  of  defence 
or  objection,  the  action  is  heard  in  the  ordinary  course ; 
but  the  registrar  must  in  any  event,  immediately  afl«r  the 


ip)  Rule  221. 

Iq)  19  &  20  Vict.  c.  108, 8.  8,  and 
80  &  81  Vict.  c.  142,  s.  2. 

(r)  If  the  summons  issned  under 
sect.  2  of  80  &  81  Vict  c.  146,  it 
may  be  serred  by  the  plaintiff  or  his 
attorney,  or  by  some  clerk  or  ser- 
rant  in  the  permanent  employ  of 
the  plaintiff  or  his  attorney. 

(«)  19  &  20  Vict  c.  108,  8.  28, 
and  80  &  31  Vict  c.  142,  s.  2,  and 
Bnle  40.    See  form  of  summons,  1 1 , 


App.  Where  an  action  npon  which 
the  special  summons  authorized  by 
sect.  2  of  80  &  31  Vict  c.  142,  is 
defended,  it  would  appear  that  the 
judge  is  not  bound  to  order  pajinent 
at  Uie  time  or  times  at  wtdch  the 
plaintiff  has  consented  to  accept 
payment,  though  probably  he  would 
be  indisposed  to  order  payment 
otherwise  than  on  the  plaintiff's 
terms. 
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last  day  for  ^ving  the  notice,  send  a  letter  to  the  plaintiff     Chap.  II. 
bj  post,  stating  whether  the  defendant  has  or  has  not  been 
served  with  the  summons,  and  whether  he  has  or  has  not 
given  notice  of  his  intention  to  defend  (/). 

Where  the  summons  is  served  under  sect.  2  of  30  &  31 
Vict.  c.  142,  the  service  must  be  proved  by  aflSdavit. 

(0  19  &  20  Vict  c.  108,  8.  29,  p.  409.    See  fonn  8,  App. 
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Judgment  by  Confession.'] — Previous  to  the  passing  of 
the  statute  13  &  14  Viet.  c.  61^  no  means  existed  by 
which  a  judgment  by  confession  or  consent  could  be 
entered ;  so  mat  although  a  defendant  was  satisfied  with 
the  correctness  of  the  claim  made  against  him,  and  was 
ready  to  give  to  the  plaintiff  suin^  the  security  of  a 
judgment,  no  such  judgment  could  be  obtained  without 
the  plaintiff  continuing  his  action,  summoning  his  wit- 
nesses, and  appearing  before  the  judge  on  the  day  appointed 
for  the  hearing,  when  judgment  wa«  given  in  the  ordinary 
course ;  by  wmch  the  defendant  was  compelled  to  pay  the 
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costs  of  the  hearing  of  the  plaintiflTs  witnesses.     By  sec-     Chap.  hi. 

tioDS  8  and  9,  however,  of  that  act  this  is  remedied ;  and 

nowy  any  person  against  whom  a  plaint  has  been  entered 
may,  whether  he  is  summoned  upon  it  or  not,  in  the  pre- 
sence of  the  registrar  of  the  court,  or  one  of  his  clerks,  or 
in  the  presence  of  an  attorney  of  one  of  the  superior  courts, 
sign  a  statement,  confessing  and  admitting  tne  amount  of 
the  debt  or  demand  for  which  the  plaint  was  entered,  or 
part  thereof  (a).  This  confession  must,  by  the  rules  of 
practice,  be  delivered  to  the  registrar  five  -clear  days  before 
the  return  of  the  summons  {b) :  it  may,  however,  be  made 
and  delivered  to  the  registrar  at  any  time  before  the  cause 
is  called  on,  but  then  the  defendant  will  be  liable  to  pay 
the  costs  which  the  plaintiff  may  have  incurred  in  conse- 
quence of  the  defendant's  delay.  The  registrar  must,  as 
soon  as  conveniently  may  be  after  receiving  the  defendant's 
statement,  send  notice  {c)  thereof  to  the  plaintiff  by  the 
post,  or  by  causing  it  to  be  delivered  at  his  usual  place  of 
abode  or  business ;  whereupon  the  plaintiff  need  not  prove 
the  debt  or  demand  so  confessed,  but  the  jud£:e  at  the 
next  sittiiig  of  the  court,  whether  the  parties  o7  either  of 
them  attend  or  not  (upon  proof  by  affidavit  {d)  of  the  sig- 
nature of  the  defendant,  if  such  statement  was  not  made 
in  the  presence  of  the  registrar  or  one  of  his  clerks),  may 
proceed  to  give  judgment  for  the  debt  or  demand  in  the 
same  manner  and  subject  to  the  same  conditions  as  if  he 
had  tried  the  cause,  and  given  judgment  in  the  ordinary 
way  {e). 

Judgment  by  Agreement  J] — Where  a  defendant  is  willing  Jadgment  by 
to  consent  to  a  judgment  being  entered  against  him,  the  «P»«™«n*- 
matter  need  not  come  before  the  court  at  all,  since,  if  he 
can  agree  with  the  plaintiff,  not  only  upon  the  amount  of 
the  debt  or  demand  due  in  respect  of  which  the  plaint  has 
been  entered,  but  also  upon  the  amount  of  the  costs  in- 
curred by  the  plaintiff  in  addition  to  the  court  fees,  and 
upon  the  terms  and  conditions  upon  which  the  whole  shall 
be  paid,  and  both  parties  sign  a  statement  to  that  effect, 
in  the  same  manner  as  is  provided  in  cases  under  sect.  8, 
as  given  above,  the  judgment  may  be  entered  accord- 
ingly (/).     The  registrar,  when  the  parties  have  signed 

(0)  18  &  14  Vict,  c  61,  t.  S,  p.  412.  {d)  See  fonn  101,  App. 

Bee  fonn  100,  App.  {e)  13  &  14  Vict  c.  61,  s.  8. 

(d)  Biile26S.  (/)  lb.  8.  9,  p.  412.    See  form 

(«)  See  fomH  102, 108,  App.  104,  App. 
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Objection  by  Defendant  to  Jurisdiction. 

the  statement,  must  receive  it,  and  (upon  proof  by  affi- 
davit (g)  of  the  signature  of  the  parties,  if  the  statement 
has  not  been  made  in  his  or  his  clerk's  presence),  must 
enter  up  judgment  for  the  plaintiff  for  the  amoimt  of  the 
debt  or  demand  agreed  upon,  and  upon  the  terms  and  con- 
ditions mentioned  in  the  statement  (A).  The  amoimt  of 
the  plaintiff's  costs  confessed  as  above  must  be  stated  sepa- 
rately (z).  A  judgment  so  obtained  is  of  the  same  effect, 
and  is  enforceable  in  the  same  manner,  as  an  ordinary 
judgment  of  the  court(A). 

Objection  by  Defendant  to  Jurisdiction^] — Where  the 
plaintiff  claims  more  than  20/.  in  actions  of  contract,  or 
more  than  5/.  in  actions  of  tort,  the  defendant  may  give 
notice  that  he  objects  to  the  action  being  tried  m  the 
county  court,  and  give  security,  to  be  approved  of  by  the 
registrar,  for  the  amount  claimed,  and  tne  costs  of  tnal  in 
one  of  the  superior  courts  of  common  law,  not  exceeding 
in  the  whole  the  sum  of  150/.,  and  upon  this  all  proceed- 
ings in  the  county  court  will  be  stayecL  The  entry  of  the 
plaint  is  a  sufficient  commencement  of  the  suit  to  prevent 
the  operation  of  any  statute  of  limitation.  This  power 
does  not  prevent  the  removal  of  a  cause  by  certiorari  in 
the  usual  way  (/). 

Where  a  defendant  intends  to  avail  himself  of  the  above 
power  he  must  give  notice  by  post  of  such  intention  to  the 
registrar  and  to  the  plaintiff  five  clear  days  before  the  re- 
tiun-day  of  the  summons,  and  name  therein  the  parties 
whom  ne  proposes  to  be  his  sureties,  or  state  his  willing- 
ness to  deposit  money  in  lieu  of  giving  security;  and  if  he 
fails  to  give  such  security,  or  to  make  such  deposit,  before 
the  retiun-day,  or  fails  to  give  notice  of  his  mtention  to 
object,  he  will  not  be  entitled  to  object  to  the  action  being 
tried  in  the  county  court  {m\ 

Where  a  defendant  has  oeen  served  with  a  summons 
under  sect.  2  of  30  &  31  Vict.  c.  142,  he  may  object  to 
the  jurisdiction  of  the  court,  stating  the  groimds  of  his 
objection(n). 

may  object  to  the  jurisdiction  of  the 
conrt  on  the  groond  that  no  part  of 
the^  eoodfl  or  chattels  in  respect  of 
which  the  action  is  brought  were 
purchased  by  him  for  the  pnrpose  of 
bein^  dealt  with  by  him  in  the  way 
of  his  trade,  profession  or  caJling, 
and  that  they  were  not  so  dealt  with. 


(g)  See  form  74,  App. 

(A)  18&  UVict.c.  61,8. 9, p. 412. 

(i)  Rule  184.    See  form  45,  App. 

(*)  18  &  14  Vict,  c  61,  s.  9. 

(0  19  &  20  Vict  c  108,  s.  89, 

419. 

(m)  Rnle  60. 

(»)  The  ddEendant,  it  wonld  seem, 
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Payment  of  Money  into  Court,"] — A  defendant  may  pay     Chap.  m. 
into  court  such  sum  of  money  as  he  thinks  a  fiill  satis-  Payment  of~~ 
faction  for  the   demand   of  the  plaintiff,   together  with  money  into 
the  costs  incurred  by  the  plaintiff  up  to  the  tmie  of  such  court, 
payment  (o),  five  clear  days  before  the  retiun-day  of  the 
sainmon8(/?)9  and  notice  of  the  payment  must  be  com-  Notice  to 
municated  by  the  registrar  of  the  court  to  the  plaintiff  (9),  plaintiff. 
within  twenty-four  hours  after  the  payment  by  the  defen- 
dant, by  post  (r).     The  defendant  may,  however,  at  any 
time  afterwards,  and  before  the  retium-day,  pay  money 
into  court,  with  such  costs,  subject  to  an  order  to  be  made 
by  the  judge  on  the  defendant  to  pay  such  expenses  as 
tie  pistil  may  have  incurred  in  preparing  for  trial,  or 
attending  the  court,  before  the  notice  of  such  payment  was 
received  by  him,  and  the  registrar  must  give  notice  thereof 
to  the  plaintiff  in  the  same  manner  {s\ 

If  the  plaintiff  elects  to  accept  in  mil  satisfaction  of  his  where  plain- 
claim,  including  his  costs,  the  sum  so  paid  into  court,  and  ^^  accepte  it. 
sends  to  the  registrar  and  to  the  defendant  by  post,  or 
leaves  at  the  registrar's  office  and  at  the  defendant's  place 
of  abode  or  business,  a  written  notice,  stating  such  accept- 
ance,  wiAin  such  reasonable  time  before  the  return-day  of 
the  summons  as  the  time  of  payment  by  the  defendant  has 
permitted,  the  action  will  abate,  and  the  plaintiff  will  not 
be  liable  to  any  ftirther  costs.  But  in  de&ult  of  such 
notices  the  cause  will  proceed  (f). 

If,   however,  the  plaintiff  elects  to  proceed,   and  he  Where  plain- 
recovers  no  ftirther  sum  in  the  action  than  was  paid  into  *^  proceeds. 
court,  he  must  pay  to  the  defendant  the  costs  incurred 
by  him  after  the  payment  into  court.     The  costs  must  be 
settled  by  the  court,  and  an  order  thereupon  will  be  made 
by  the  court  for  the  payment  of  them  by  the  plaintiff  (u). 

These  rules  apply  where  the  defendant  in  an  action  of 


(p)  9  &  10  Vict  c.  95,  8.  82. 
Where  the  som  claimed  exceeds 
202.  Uie  costs  of  plaintiff's  attorney 
moflt  be  included  in  the  payment. 
Bole  73. 

ip)  Rnle  73. 

{q)  9  &  10  Vict  c  95,8. 82.  See 
forms  20  and  29  of  notice  of  pay- 
ment of  whole  and  of  part,  App. 

(r)  Bnle  73.  By  Rule  218,  "  in 
an  cases  where  anything  is  required 
by  the  mlea  of  practice  to  be  done 
withinaperiod  01  twenty-four  hours, 
or  withm  a  period  of  forty  eight 


hours,  no  part  of  Sunday,  Good 
Friday,  the  day  next  after  Good 
Friday,  or  Chnstmas-day,  or  any 
day  appointed  by  royal  proclama- 
tion for  a  public  fast,  humiliation  or 
thankfiw^ying,  or  any  day  on  which 
the  ofBces  of  the  court  shall  be 
closed  by  order  of  the  Lord  Chan- 
cellor, shall  be  included  in  the  com- 
putation of  such  periods." 

(<)  Rule  73. 

(f)  Rule  74. 

{%)  9  &  10  Vict  c.  95, 8. 82,  p.  421. 
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Notice  of  Special  Defence. 


PabtIL  Kbel,  remitted  to  the  county  court  under  sect.  10  of  30  & 
31  Vict.  c.  142,  pays  money  into  court  imder  sect.  2  of 
6  &  7  Vict.  c.  96. 


Notice  of  spe- 
cial defence, 


to  registrar. 

Set-off. 
Particnlars  of. 


Infancy. 


Corertare. 


Statute  of 
Limitations. 


Discharge 
nnder  bank- 
rapt  or  insol- 
Tentacts. 


Notice  of  Special  Defence."] — A  defendant  cannot  at 
the  trial  set  up  as  a  defence — set-off,  infancy,  coverture, 
statute  of  limitations  or  discharge  under  the  bankrupt  or 
insolvent  acts,  without  the  plaintiff's  consent,  unless  he 
has  ffiven  notice  in  writing  of  his  intention  to  set  up  such 
special  defence  to  the  registrar  of  the  court  (x). 

Where  a  defendant  intends  to  set  off  any  debt  or 
demand  alleged  to  be  due  to  him  by  the  plaintiff,  he 
must  give  notice  thereof  in  writing  to  the  registrar,  and 
deliver  a  statement  of  the  particulars  of  such  set-off,  at 
least  five  clear  days(y)  before  the  return-day  of  the 
summons  (z). 

Where  the  intended  defence  is  infimcy,  the  defendant 
must  give  notice  thereof  in  writing  to  the  registrar,  at 
least  five  clear  days  before  the  return-day  of  the  sunmions, 
setting  forth  in  such  notice,  so  &r  as  he  is  able,  the  place 
and  date  of  his  birth  (a). 

Where  a  defendant  intends  to  rely  on  the  defence  of 
coverture,  she  must  give  notice  thereof  in  writing  to  the 
registrar,  at  least  five  clear  days  before  the  return-day  of 
the  summons,  setting  forth  in  such  notice,  so  far  as  she  is 
able,  the  place  and  date  of  marriage,  together  with  the 
christian  name  and  surname  of  her  husband  (&). 

If  the  intended  defence  be  any  statute  of  limitations, 
the  defendant  must  give  notice  thereof  in  writing  to  the 
registrar,  at  least  five  clear  days  before  the  return-day  of 
the  summons  (c). 

Where  a  defendant  intends  to  rely  on  the  defence  of  a 
discharge  under  any  statute  relating  to  bankrupts,  or  any 
act  for  the  relief  of  insolvent  debtors,  he  must  give  notice 
in  writing  to  the  registrar,  at  least  five  clear  days  before 
the  return-day  of  the  summons,  setting  forth  in  such  notice 


{w)  9  &  10  Vict.  c.  95,  B.  76. 
Where  a  defendant  omitted  to  give 
notice  of  a  set-off,  and  so  was  pre- 
cluded from  going  into  it  at  the 
hearing,  it  was  held  he  was  not 
estopped  from  bringing  an  action 
for  me  amount.  Stanton  v.  Styles^ 
6  Exch.  578  \  8,  C.,!  L.,  M.  &  P. 
576;  19L.  J.,  Exch.  336. 


(y)  Clear  days  are  reckoned  \>y 
excluding  both  the  first  and  last. 
L\ffin  V.  PUcher,  1  Dowl.,  N.  S.  767. 

{z)  Rale  189.  See  as  to  what 
particulars  are  sufficient,  ante,  p.  79. 

(a)  Rule  190. 

{b)  Rule  191. 

{e)  Rule  192. 


Notice  of  Special  Defence.  95 

the  date  of  his  certificate,  discharge  or  final  order,  and  the     Chap.  III. 
court  by  which  it  was  granted  or  made  {d). 


Where  in  any  action  for  libel  or  slander  sent  to  a  county  Libel  or 
court  under  30  &  31  Vict.  c.  142,  s.  10,  the  defendant  sUmder. 
relies  as  a  defence  upon  the  fact  that  the  libel  or  slander 
is  true,  he  must  give  notice  in  writing  to  the  registrar,  at 
least  five  clear  days  before  the  day  appointed  for  trial, 
setting  forth  in  such  notice  that  the  libel  or  slander  is  true 
in  substance  (e).  And  if  he  intends  to  rely  upon  an 
apolc^y  in  mitigation  of  damages  under  sect.  1  of  6  &  7 
Vict.  c.  96 ;  or  upon  an  apology  and  payment  into  court 
by  way  of  defence  under  sect.  2 ;  he  must  give  notice  in 
writing  of  such  intention,  signed  by  himself  or  his  attorney, 
to  the  registrar  five  clear  days  before  the  day  appointed 
for  the  trial  (/). 

Where  a  defendant  intends  to  rely  on  an  equitable  de-  Eqnitable 
fence,  he  must  give  notice  in  writing  to  the  registrar,  at  defence, 
least  five  clear  days  before  the  return-day,  and  must  therein 
state  the  &cts  constituting  such  equitable  defence  (^). 

Where  in  any  action  of  tort  the  defendant  relies  upon  a  Statntorj 
statutoiy  defence,  he  must  give  notice  thereof  in  writing  defence. 
to  the  registrar,  at  least  five  clear  days  before  the  return- 
day,  mentioning  the  year,  chapter  and  section  of  the  sta- 
tute on  which  he  reUes(A). 

In  every  case  in  which  the  practice  of  the  court  requires  Notice  to 
notice  of  tne  special  defence  to  be  given,  the  registrar  must,  pl«i»^- 
as  soon  as  convenientiy  may  be  after  receiving  the  notice, 
communicate  it  to  the  plaintiff  by  post,  or  by  causing  it  to 
be  delivered  at  his  usual  place  oi  abode  or  business ;  the 
defendant  need  not,  however,  prove  on  the  trial  that  the 
notice  was  communicated  to  the  plaintiff  by  the  regis- 
trar (i). 

In  the  above  cases  as  many  copies  of  the  notice  must  be 
delivered  as  there  are  opposite  parties,  and  an  additional 
copy  to  be  filed ;  and  the  registrar  must,  within  twenty- 
fi>ur  hours  fi*om  receiving  it,  transmit  by  post  one  copy  of 
such  notice  to  each  of  tne  parties  {ky  if  the  defendant 
omits  to  give  this  notice,  and  the  plamtiff  will  not  consent 
at  the  hearing  to  the  defendant's  availing  himself  of  such 
defence,  the  judge  may,  on  such  terms  as  he  thinks  proper, 

(O)  Bole  193.  {h)  Rnle  96. 

U)  Rule  94.  (i)  9  &  10  Vict.  c.  96,  b.  76,  p.  416. 

iV)  Bole  72.  See  forms  of  notice,  90  to  83,  App. 

{g)  Role  95.  (*)  Rule  97. 
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Jury, 


Part  n.      adjourn  the  hearing  of  the  cause  to  enable  the  defendant 
to  give  notice  (/). 
Tender.  Where  the  defence  is  a  tender,  it  will  not  be  available 

unless,  before  or  at  the  hearing  of  the  cause,  the  de- 
fendant pays  into  court  (which  payment  maj  be  made 
without  costs)  the  amount  alleged  to  have  been  ten- 
dered (m). 

Notice  to  pre-  Notice  to  prevent  Judgment  by  Default.'] — In  cases 
Tent  jadement  where  the  amount  claimed  exceeds  20/.,  if  the  summons 
bj  default.        j^  ^^^  jgg^^  ^j^^  g^^^  28  of  the  19  &  20  Vict.  c.  108, 

the  defendant  must  have  given  notice  that  he  intends  to 
defend,  six  clear  days  before  the  hearing,  or  judgment  by  de- 
fiiult  will  be  entered  (n).  And  in  cases  where  any  portion 
of  the  amount  claimed  is  for  goods  sold  and  dehvered  to 
be  dealt  with  in  the  defendant's  trade,  profession  or  calling, 
if  the  summons  has  been  issued  tmder  sect.  2  of  30  &  31 
Vict.  c.  142,  the  defendant  must  have  given  notice  that  he 
intends  to  defend  or  object  to  the  jurisdiction  of  the  court 
six  clear  days  before  the  hearing,  as  judgment  by  de&ult 
will  be  entered. 


Jniy. 


Notice  of  de- 
mand of. 


Jury.^ — In  any  action  where  the  amoimt  claimed 
exceeds  57.(0),  the  plaintiff  or  defendant  may  require  a 
jury  to  be  summoned,  and  in  actions  under  51.  the  judge 
may  in  his  discretion,  on  application  of  either  of  me 
parties,  order  that  the  action  be  tried  by  a  jury  (p).  The 
number  of  jurymen  impannelled  and  sworn  at  tlie  trial  is 
five  (y). 

Notice  of  Demand  o/*.] — Every  notice  of  a  demand  of 
a  jiuy  must  be  made  in  writing  to  the  registrar  three 
clear  days  before  the  day  of  the  hearing,  and  the  sum- 
mons to  the  jurors  must  be  delivered  to  the  bailiff  forth- 
with(r). 

Where  notice  of  a  demand  of  a  jury  has  not  been 
given  in  due  time,  or  if  at  the  hearing  both  parties  desire 
to  try  by  a  jury,  the  judge  may,  on  such  terms  as  he  thinks 
fit,  sbdjoum  the  cause  in  order  that  the  necessary  steps  for 
such  trial  may  take  place  accordingly  («). 


{I)  Rale  110. 

(m)  Role  98. 

(n)  Ante^  p.  88. 

{p)  9  &  10  Vict  c  96, 8. 70,  p.  414. 


(i^)Ib. 

(i')  lb.  B.  73,  p.  416. 
(r)  Rule  104. 
(«)  Rale  105. 


Jurx/y  how  Summoned,  97 

The  party  requiring  a  jury  to  be  summoned  must,  at     Chap.  III. 

the  time  of  giving  the  notice  to  the  registrar,  pay  to  him  ^  ^, 

five  shillings  for  payment  of  the  jury;   this  sum  forms     * 
part  of  the  costs  in  the  cause,  unless  it  is  otherwise  ordered 
by  the  judge  {t). 

The  registrar  must  cause  notice  of  the  demand  of  a  jury  Notice  of  to 
hj  either  party  to  be  communicated  to  the  other  party,  other  party, 
either  by  post,  or  by  causing  it  to  be  delivered  at  bis  usual 
place  of  abode  or  business.     It  is  not,  however,  necessary 
for  either  party  to  prove  on  the  trial  that  such  notice  was 
communicated  to  the  other  party  by  the  registrar  (u). 

Jurors^  how  summoned.^ — The  sheriff  of  every  county,  Jnron,  how 
and  the  high  baili£&  of  Westminster  and  Southwark,  must  »nmni<»«d. 
cause  to  be  deUvered  to  the  registrar  of  the  court  a  list 
of  persons  qualified  and  liable  to  serve  as  jurors  in  the 
court  of  assize  and  nisi  prius  for  their  county,  city  and 
borough  respectively  withm  fourteen  days  firom  the  receipt 
of  the  jury  book  from  the  clerk  of  the  peace  of  the  county 
or  other  officer,  each  list  containing  only  the  names  of 
persons  residing  within  the  jurisdiction  of  the  court ;  for 
which  list  those  officers  are  entitled  to  receive  a  fee  after 
the  rate  of  2d.  for  every  foUo  of  seventy-two  words ;  and, 
whenever  a  juiy  is  required,  the  registrar  of  the  court 
must  cause  so  many  oi  the  persons  named  in  the  list,  as 
are  needed  in  the  opinion  of  the  judge,  to  be  summoned  (x) 
to  attend  the  court  at  a  time  and  place  to  be  mentioned 
in  the  summons  (y).  The  persons  so  summoned  must 
attend  at  the  court  at  the  time  mentioned  in  the  summons : 
in  default  of  attendance,  they  forfeit  such  sum  of  money 
as  the  judge  may  direct,  not  being  more  than  5L  for  each 
de&ult.  The  deUvery  of  the  summons  to  the  person  whose 
attendance  is  required,  or  to  his  wife  or  servant,  or  an^ 
inmate  at  his  usiial  place  of  abode,  trading,  or  dealing,  is 
good  service.  No  person  can,  however,  be  summoned  or 
compelled  to  serve  on  a  jury  more  than  twice  in  one  year, 
or  who  has  been  summoned  and  has  attended  any  jury  at 
the  assizes,  or  any  court  of  nisi  prius,  or  at  the  central 

(t)  9  &  10  Vict  c.  95,  B.  71,  p.  jnrTinen  sammoned  shall  be  ten,  nn- 

415.  less  the  jndge  otherwise  orders. 

(u)  9  &  10  Vict  c  96,  8.  70,  p.  {y)  See  form  of  SnmmoiiB,  47, 

414.    See  form  of  Notice,  46,  App.  App. 

(jv)  Bjr  Bole  80,  the  nmnber  of 

P.N.  H 


98 


Procuring  documentary  Evidence, 


Part  n. 


Procuring  evi- 
dence. 


Docnmcnts. 

Notice  to 
admit. 


criminal  court  for  the  same  county,  within  six  calendar 
months,  next  before  the  delivery  of  the  summons  (z). 

It  will  be  seen  by  sect.  73  of  the  9  &  10  Vict.  c.  95  (a), 
that  if  there  are  several  successive  jury  cases,  it  is  not 
necessary  to  empannel  a  fresh  jury  in  each  case,  nor  need 
the  jurymen  be  even  re-sworn.  If,  therefore,  there  are 
many  jury  cases  appointed  for  one  day,  after  summoning 
a  jury  in  the  first  two  or  three  cases,  it  is  unnecessary  to 
summon  more ;  the  deposit  of  5s,  must,  however,  still  be 
taken  in  each  case  from  the  party  requiring  the  jury,  for 
their  payment. 

Procuring  documentary  Evidence.! — Documents  in  a 
party's  own  possession  may  be  produced  at  the  trial  by  him. 
If,  however,  by  proof  of  such  documents  any  expense  would 
be  incurred,  either  party  proposing  to  give  in  evidence  a 
judgment  of  a  superior  court,  or  any  other  document, 
whether  printed  or  written,  may,  by  a  demand  in  writing 
made  a  reasonable  time  before  the  hearing,  require  the 
other  party  to  admit  (saving  all  just  exceptions  to  the 
admissibility  of  such  document  in  evidence^  the  document 
to  be  read  in  evidence  without  proof;  and  if  such  demand 
be  not  made,  no  costs  of  provmg  such  document  will  be 
allowed,  unless  the  judge  otherwise  orders.  If  the  demand 
is  not  complied  with,  and  the  judge  thinks  it  reasonable 
that  the  admission  should  have  been  made,  the  party  re- 
fusing will  have  to  bear  the  expense  of  proving  such  docu- 
ment, whatever  may  be  the  event  of  the  cause  (i). 

Where  any  documents  are  produced  to  the  court  from 
proper  custody,  they  are  to  be  read  without  ftirther  proof, 
if  they  appear  to  be  genuine,  and  if  no  objection  be  taken 
thereto;  and  if  their  admission  be  objected  to,  the  judge 
may  adjourn  the  hearing  for  the  proof  of  the  documents 
and  the  party  objecting  is  to  pay  me  costs  caused  by  the 
objection,  in  case  the  documents  shall  afterwards  be  proved^ 
unless  the  judge  shall  otherwise  order  (c). 


Notice  to  pro-        Notice  to  Produce,! — When  any  written  instruments 
dttce.  2kTe  in  the  hands  of  the  adversary,  he  should  be  served 

with  a  notice  to  produce  them  at  tne  trial  {d) ;  if  not  then 


(z)  9  &  10  Vict.  c.  96,  B.  72,  p. 
415. 
(fl)  App.  p.  416. 
(ft)  Rule  102. 


(c)  Rule  103. 


p.  8. 


Roscoe  on  £yid.  11th  edit, 
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produced,  and  they  are  shown  to  be  in  his  possession  or     ciiap.  hi. 

control,  secondary  evidence  may  be  given  of  their  con-  ■ 

tents  (e).  The  object  of  a  notice  to  produce  is  only  to 
give  the  opposite  party  sufficient  opportunity  to  produce 
it  if  he  pleases,  and  not  that  he  may  be  enabled  to  prepare 
evidence  to  explain,  nullify  or  confirm  it ;  and,  therefore, 
where  the  document  is  in  court  at  the  time  of  the  trial,  a 
notice  to  produce  it  immediately  is  sufficient  to  render 
secondary  evidence  of  its  contents  admissible  if  it  be  not 
produced  {f\ 

Whether  there  is  sufficient  proof  that  the  opposite  party 
has  in  his  possession  the  required  document  is  a  question 
for  the  judge,  who  may  hear  evidence  to  disprove  his  pos- 
session (^).  Where  the  document  belongs  to  the  party, 
slight  evidence  is  sufficient  to  prove  possession  (A) ;  and 
if  the  instrument  was  in  the  possession  of  the  party  at  the 
time  of  the  service  of  the  notice,  he  cannot  afterwards 
voluntarily  part  with  it,  so  as  to  get  rid  of  the  effect  of 
the  notice  (t^.  If  last  seen  in  his  possession,  he  must  trace 
it  out  of  his  possession  (A).  Where  a  document  is  in 
the  hands  of  an  agent  of  the  party  a  notice  to  produce 
it  should  be  served  on  the  party,  and  not  a  summons  on 
the  agent  (/). 

There  are  six  cases  in  which  a  notice  to  produce  is  Whennn- 
Tumecessary :  i.  Where  the  instrument,  which  is  in  the  °«ce«"7* 
adversary's  possession,  and  that  tendered,  are  counter- 
parts, or  duplicate  originals  (m).  2.  Where  the  document 
required  is  itself  a  notice,  as  a  notice  to  quit,  of  dishonour 
of  a  bill,  &c.  (n).  3.  Where,  firom  the  nature  of  the  action, 
the  defendant  must  know  that  he  is  charged  with  the  pos- 
session of  it,  as  in  trover  for  a  bond  (o).  4.  Where  the 
adverse  party  has  obtained  the  document  by  force  or 
fraud  (/?\  5.  Where  the  adverse  party,  or  his  attorney, 
has  admitted  that  the  document  is  lost  {q).  Lastly,  by  tne 
17  &  18  Vict.  c.  104,  s.  165,  merchant  seamen  need  not 
produce  or  give  notice  to  produce  their  agreement  with 
the  master  of  the  ship. 

{e)  A.'Q.  T.  Le  Merchant,  2  T.  (T)  Sinclair  y.  Stephenson,  1  C. 

B.  201,  n.  &  P.  582. 

(/)  Dftyer  y.   Collin9,  7  Exch.  (m)  Per  Bayley,  J.,  Colling  y. 

639  ;  S.  a,  21  L.  J.,  Exch.  226.  Treeweek,  6  B.  &  C.  898. 

(g)  Harvey  v.  Mitchell,  2  M.  &  («)  lb. ;  Doe  y.  Somerton,  7  Q. 

B.  366.  B.  58. 

(A)  Henry T,  Leigh,  3 Camp.  502.  ip)  How  y.  Hall,  14  East,  274. 

(t)  Per  Dallas,  C.  J.,  Gow.  104.  Ip)  Leedt  y.  Ckfoh,  4  Esp.  256. 

(A)  R.y,Thigtlewoo4,9d%LTt.m.  ( jf)  R,  y.  HawoHh,  4  C.  &  P.  264. 
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Form  of. 


Serrioe. 


Inspection  and 
discoTeiy  of 
documents. 


Inspection  and  Discovery  of  Documents. 

The  notice  may  be  verbal,  but  it  is  safer  to  give  it  in 
writing.  It  must  specify  the  documents  sufficiently  to 
inform  the  adversary  what  he  is  called  on  to  produce, 
but  need  not  specify  them  individually.  Thus  a  notice 
to  produce  **  all  letters  written  by  the  plaintiff  to  the 
defendant  relating  to  the  matters  in  dispute "  is  suf- 
ficient (r). 

The  notice  should  be  served  on  the  attorney  of  the 
opposite  party  (5),  or  on  the  party  himself  (^),  a  reasonable 
time  before  the  trial  (m).  Each  case  must  depend  upon 
its  particular  circumstajices,  and  the  judge  must  decide 
whether  the  notice  was  given  in  reasonable  time  to  enable 
the  party  to  produce  the  document  (x). 

In  the  case  of  a  new  trial  a  notice  to  produce,  served 
upon  the  opposite  party  or  his  agent  before  the  first  trial, 
may  be  used  against  such  party  without  re-service  (y). 

Inspection  and  Discovery  of  Documents^] — Where  the 
plaintiff  or  defendant  is  desirous  of  inspecting  any  written 
or  printed  document  or  instrument  in  which  he  has  an  in- 
terest, and  to  the  production  of  which  he  is  entitled  for  the 
purposes  of  the  action,  and  which  is  in  the  possession  or 
control  of  the  other  party,  the  plaintiff  or  defendant  may, 
five  clear  days  before  the  day  of  hearing,  give  notice  to  the 
other  party,  by  post  or  otherwise,  that  he  or  his  attorney 
desires  to  inspect  such  document  or  instrument,  describing 
the  same,  at  any  place  to  be  appointed  by  the  other  party ; 
if  the  holder  neglect  or  refiise  to  appoint  such  place,  or  to 
allow  the  plaintfi"  or  defendant  or  his  attorney  to  inspect  it 
within  three  days  after  receiving  such  notice,  the  judge 
may,  in  his  discretion,  on  the  day  of  hearing,  adjourn  the 
cause,  and  make  such  order  as  to  costs  as  he  shall  think 
fit  (r). 

Where  a  party  desires  the  production  of  any  document, 
to  the  production  of  which  he  is  entitled  for  the  purpose 
of  discovery  or  otherwise,  he  mav  make  an  affidavit  that  it 
is  in  the  possession  or  power  of  tne  opposite  party,  and  the 


(r)  Jacob  y.  Zee,  2  M.  &  R.  33  ; 
Morris  y.  Hafuer,  ib.  892 ;  Rogert 
y.  Oustance,  ib.  179. 

(«)  Houseman  y.  Boherts,  6  C.  & 
P  894 

\t)  HvghesY.Budd,BDow\,Ql5. 

(u)  Lloyd  y.  Mostyn,  10  M.  &  W. 
478. 


(a?)  Lamrenee  y.  Clerk,  14  M.  & 
"W.  250.  See  also  Dwyer  y.  Collins, 
7  Exch.  639  ;  8,  C,  21  L.  J.,  Exch. 
225. 

(y)  Hope  y.  Beadon,  2  L.  M.  & 
P.  593;  8,C,  21  L.  J.,  Q.  B.  25;  16 
Jar.  80. 

(«)  Rule  76. 
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r^istrar  will  then  make  an  order  that  the  party  against     Chap.  hi. 

whom  the  application  is  made  shall  answer  on  affidavit,  

stating  what  documents  he  has  in  his  possession  or  power 
relating  to  the  matters  in  dispute,  or  what  he  knows  as  to 
their  custody ;  and  whether  he  objects,  and,  if  so,  on  what 
grounds,  to  the  production  of  those  in  his  possession  or 
power.  The  order  must  state  the  time  for  answering,  and 
18  to  be  served  by  the  bailiflf  (a). 

The  party  against  whom  the  order  is  made  must  answer 
on  affidavit  in  accordance  with  the  order,  and  send  the  affi- 
davit to  the  registrar,  who  is  to  send  a  sealed  copy  to  the 
other  side  (3). 

If  after  the  last-mentioned  affidavit  is  filed,  the  party 
making  the  application  requires  a  further  order  thereon,  he 
is  to  apply  to  tne  registrar,  who,  if  there  be  no  matter  of 
fact  or  law  in  dispute,  will  make  an  order  in  writing  in 
accordance  with  the  fects.  But  if  there  be  any  matter  of 
&ct  or  law  in  dispute,  the  registrar  is  to  transmit  both 
affidavits  to  the  judge,  who  will  appoint  a  time  and  place 
for  hearing  the  application  and  mate  such  order  thereon  as 
shall  be  just  ( c). 

Interrogatories.'] — Either  party  may  now  obtain  leave  to  Intwnog*- 
interrogate  the  opposite  party.  For  this  purpose  he  is  to  Tories. 
apply  to  the  registrar  for  leave  to  deliver  interrogatories, 
and  on  making  the  application  he  must  file  an  affidavit 
made  b^  himself  and  his  attorney  or  agent,  or  by  leave  of 
the  r^strar  by  his  attorney  or  agent  only,  stating  that  the 
deponent  believes  that  the  plaintiff  will  derive  material 
benefit  in  the  cause  from  the  discovery  he  seeks,  and  that 
there  is  a  good  cause  of  action  or  defence  on  the  merits. 
The  r^strar  will  thereupon  order  that  the  applicant  may, 
within  a  time  named  in  the  order,  deliver  to  the  opposite 
party  interrogatories  in  writing,  and  in  the  order  require 
the  party  interrogated  to  answer  by  affidavit  within  such 
time,  to  be  appointed  by  the  registrar,  as  shall  enable  the 
answers  to  be  used  at  the  hearing. 

If  the  party  served  with  the  order  objects  to  answer,  he 
must  file  an  affidavit  stating  his  grounds  of  objection,  and 
that  he  will  be  prepared  to  show  cause  to  the  court  at  the 
retom-day.     If  he  then  successfiiUy  shows  cause,  the  judge 

(a)  C.  L.  P.  Act,  1S54,  appUed  to  (h)  Bule  78. 
coontT  oonrti  hj  order  in  council  of  Ip)  Bole  79. 
18th  Not.  1867.    Rule  77. 
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fit.     If  he  does  not  successfully  show  cause,  the  judge  may 

adjourn  the  cause,  and  make  an  order  for  answering  the 
interrogatories  within  such  time,  and  for  payment  of  such 
costs,  as  he  shall  think  fit  {d). 

Oral  examina-  Oral  Examination  of  Party  interrogatedJV — In  case  of 
tion  of  party  omission,  without  just  cause,  to  answer  sufficiently  such 
interrogated,     ^^ritten  interrogatories,  the  judge  may,  at  his  discretion, 

direct  an  oral  examination  of  the  interrogated  party  as  to 
such  points  as  he  may  direct,  before  the  judge  or  registrar, 
and  may  command  the  attendance  of  such  party,  or  the 
production  of  any  documents  mentioned  m  the  order 
upon  such  terms  as  to  the  judge  shall  seem  just(e). 
Wilful  disobedience  to  such  an  order  is  a  contempt  of 
court,  and  subjects  the  party  disobeying  it  to  attach- 
ment {f).  In  executing  any  such  order,  the  registrar  is 
to  transcribe  the  answers  given  by  the  witnesses  examined 
before  him,  and  to  read  over  the  answers  so  transcribed, 
and  the  witness  is  to  sign  his  name  at  the  foot  thereof, 
and  the  registrar  to  file  the  same  as  the  deposition  of  the 
witness  {g). 

What  Question  may  be  putJ] — The  right  of  a  suitor, 
whether  plaintiff  or  defendant,  in  the  coimty  court  to 
exhibit  interrogatories  to  his  opponent  was  not  created 
until  the  Order  in  Council  of  November,  1867 ;  but  it  is 
one  that  has  long  existed  in  equity,  where  a  plaintiff  may 
interrogate  a  defendant  either  by  a  bill  of  discovery  simply, 
that  is,  a  bill  which  asks  no  relief,  but  seeks  for  discovery 
merely  in  aid  of  some  other  proceeding,  as  an  action  at  law, 
or  by  a  bill  filed  for  relief  and  asking  for  discovery  as 
incidental  thereto.  Bv  the  Common  Law  Procedure 
Act,  1854,  sect  51,  plaintiffs  and  defendants  in  common 
law  actions  were  for  the  first  time  enabled  to  deliver  inter- 
rogatories to  the  opposite  party,  which  the  latter  \a  bound 
to  answer  by  affidavit.  The  pnnciple  by  which  the  practice 
as  to  interrogatories  is  governed  is  the  same  in  all  courts  ; 
the  cases  upon  this  which  have  been  decided  by  the  courts 
of  equity  and  law  may,  therefore,  be  referred  to  and  cited 
in  the  county  court. 

(d)  C.  L.  P.  Act,  1864,  sects.  61  (<?)  C.  L.  P.  Act,  1854,  sect  63, 

and  52,  applied  to  coanty  courts  by  applied  as  supra.    Bale  83. 
order  in  council,  18th  Wot.   1867.  (/)  lb.  sect  64. 

Kales  80,  81, 82.  (g)  Rale  84. 
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It  will  be  useful,  however,  here  to  notice  some  of  the 
leading  principles  by  which  the  practice  as  to  interroga- 
tories IS  governed.  The  party  interrogating  must  show 
that  he  has  an  interest  in  the  subject-matter  of  the  dis- 
covery he  asks  for,  and  also  that  it  is  relevant  to  the  issues 
which  are  before  the  court  (A) ;  and  that  his  interrogatories 
are  not  of  a  merely  speculative  or  fishing  character  {i).  The 
right  is  also  limited  to  a  discovery  of  such  material  facts 
as  relate  to  the  case  of  the  party  asking  for  the  discovery, 
and  does  not  extend  to  fiwjts  which  relate  exclusively  to 
his  opponent's  case  {j\  or  to  the  manner  in  which  that 
case  IS  to  be  established  (A).  If,  however,  the  interrogar- 
tories  go  to  prove  the  case  of  the  party  interrogating,  it  is 
no  objection  to  them  that  the  answers  may  probably  dis^ 
dose  also  the  case  of  the  other  side  (/),  or  that  the  plaintiff's 
case  is  of  a  negative  character  (m). 

When  once  it  appears  that  the  documents  relate  to  the 
plaintiff's  case  witmn  this  rule,  the  defendant  is  bound  to 
allow  inspection  of  them,  however  disagreeable  it  may  be 
to  make  the  disclosure,  however  contrary  to  his  personal 
interests,  or  however  &tal  to  the  claim  upon  which  he 
may  have  insisted  (n).  It  is  no  objection  to  interroga- 
tories that  they  may  expose  other  parties  to  actions  (0),  or 
that  the  answers  may  expose  the  party  answering  to  pe- 
nalties (/?),  or  may  tend  to  criminate  him  (y),  though  the 
party  interrogated,  when  he  makes  his  affidavit,  may  de- 
cline to  answer  the  objectionable  questions  (r).     But  in 


Chap.  in. 


(A)  SeeWignm  on  Discoyery, 
■ects.  82,  232;  Gnppy  v.  Few,  1 
MyL  &  Cr.  604 ;  Rohson  y.  Cooke,  2 
BL  &  N.  766 ;  8,0,,  27  L.  J.,  Exch. 
151. 

(i)  Wignun,  sect.  288;  Attw  y. 
WiUisan,  7  W.  R.,  Exch.  265. 

01  Adams  y.  Lloyd,  8  H.  &  N. 
861. 

(A)  Wignun  on  Diflcoyery,  Prop. 
8. 

(/)  Wkateley  y.  Orowter,  5  E.  & 
B.  709;  Owen  y.  Mekson^  8  E.  & 
£.602. 

Cm)  Smith  v.  Duie  of  Bewufori, 
1  Hare,  607  ;  1  PhUl.  209. 

(•)  Per  Lord  Laagdale,  in  ^t^A^ 
T.  Bohineon,  8  Beay.  84 ;  Lady  Be" 
record  y.  Driver,  14  Beay.  887 ;  S. 
^^  20  L.  J.,  Chanc.  476. 

(p)  TetUf  y.  Eoiton,  18  C.  B.  648; 
&a,  26  L.  J.,  a  p.  269. 


ip)  Oshom  y.  London  Dock  Com- 
pany, 10  Exch.  698;  S.C.,  24  L.  J., 
Exch.  140. 

ig)  BartUU  y.  LewU,  12  C.  B., 

N.  S.  249 ;  Biohford  v.  Darcey,  1 L. 

R.,  Exch.  354.     See  also  Chester  y. 

Wortley,  17  C.  B.  410;  S.C,  25  L. 

J.,  C.  P.  117. 

(r)  Oshom  y.  The  London  Dock 
Company,  10  Exch.  698;  8.  C,  24 
L.  J.,  Exch.  140;  M*Fadzen  y. Cor- 
poration of  Liverpool,  L.  R.,  3  Ex. 
279;  Wigram  on  Discovery,  sect 
10;  Hare  on  Discoyery,  119.  As  to 
what  circnmstances  will  entitle  a 
witness  to  decline  to  answer  on  the 
ground  of  \»gsX  peril,  see  Beg.  y. 
Bayes,  1  B.  &  S.  811 ;  Cates  y. 
Hardaere,  8  Tannt  424;  Reg.  y. 
Garhett,  2  C.  &  K.  474 ;  lUher  y. 
Bonald,  22  L.  J.,  C.  P.  62;  Expa/rte 
Fernandez,  10  C.  B.,  N.  S.  8. 
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Pabt  it.  cases  in  which  it  is  obvions  that  the  interrogatories  are 
such  that  the  answers  to  them  must  tend  to  criminate  the 
party  answering,  they  have  not  been  allowed  (5) ;  and  it 
may  be  affirmed  generally,  that  whether  interrogatories  are 
to  be  allowed  or  not  is  a  question  to  be  determined  in 
each  case  by  the  discretion  of  the  court  (t). 

The  decirions  in  the  superior  court  r^ctine  the  right 
to  object  to  interrogatories,  on  the  ground  that  the  answers 
to  them  will  tend  to  criminate  the  person  answering,  have 
not  been  quite  uniform.  Another  head  of  objection  is, 
however,  quite  clear:  viz.,  that  discovery  will  never  be 
enforced  of  fisicts  or  commimications  which  are  privileged. 
The  privilege  may  be  grounded  upon  public  interest  (m), 
or  upon  the  confidence  which  exists  between  a  client  and 
his  professional  adviser,  whether  counsel,  attorney  (ar)  or 
attorney's  clerk  (y)  or  agent  (z).  The  privilege  of  the 
attorney  in  these  cases  is  general ;  but  where  it  is  claimed 
by  the  client  he  must  show  that  the  information  asked  for 
relates  to  the  litigation  in  respect  of  which  it  is  sought  (a). 
This  protection  does  not,  however,  apply  to  persons  who 
do  not  come  within  the  description  of  either  attorney  or 
counsel,  and  clergymen,  doctors,  clerks,  bankers,  stewards 
or  confidential  fiiends  are  bound  to  discover  all  those  facts 
which  their  principals  could  be  compelled  to  disclose  {b). 


(«)  TavUn^  v.  Ward,  6  H.  &  N. 
749;  Baker  Y.  Lane,  3  H.  &  C.  544; 
Edmunds  v.  Greenwood,  L.  R.,  4  C. 
P.  70;  VUlesboinet  t.  2bbin,  IbicL 
184.  But  see  the  obseryatioDB  on 
Baker  y.  Lane  in  BieJrford  v. 
Dareey,  ante. 

it)  Taplingy,  Ward,  ante;  Ed- 
mundt  y.  Cheenwood,  Villesboinet 
y.  Totin,  ante, 

(u)  Beatton  y.  Skene,  6  H.  &  N. 
888 ;  Smitk  y.  Eatt  India  Company, 
1  Phill.  50;  Taylor  on  Eyidence,  ss. 
859  to  866  (4th  edit) 

(x)  Taylor  on  Eyidenoe,  c.  xyi. ; 
Petck  y.  t^on,  9  Q.  B.  147.  If  this 
priyilege  did  not  exist  at  all  eyerj 
one  woold  be  thrown  on  his  own 
legal  resoorces;  depriyed  of  all  pro- 
f&ional  assistance,  a  man  would  not 
yentnre  to  consult  anj  skilful  per- 
son, or  would  onl^  dare  to  tell  his 
counsellor  half  his  case.  See  the 
judgment  of  Lord  Brougham  in 
Cfreenoughy.  Gatkell,  1  Mjl.  &  K. 
98, 108.    See  also  the  judgment  of 


Lord  Truro, in  GlynY,Caulfield,  3 
Mac.  &  Gord.  474. 

(y)  Taylor  y.  Ihtter,  2  C.  &  P. 
195. 

{z)  Par  him  y.  Hawkshaw,  2 
Stark.  289;  Steele  y.  Stewart,  1 
Phill.  471. 

(a)  See  per  Wigram,  V.-C,  in 
Lord  Waltingham  y.  Goodriche,  8 
Hare,  122,  124;  Comhe  y.  Corpora^- 
tion  of  London,  1 Y.  &  C,  C.  C.  631. 

(J)  See  Taylor  on  Eyidence,  ss. 
887,  838  (4thed.),  where  the  follow- 
ing cases  are  cited:  With  respect 
to  clergymen: — R,  y.  Gilham,  1 
Moo.  C.  C.  186.  Physicians:— 2%« 
Bucheis  qfXinyiton*s  case,  20  How. 
St  Tr.  672;  B.  y.  Gibbons,  1  C.  & 
P.  97.  Clerks:— Ztftf  y.  Birrell,  3 
Camp.  837;  Webb  v.  Smith,  1  C.  & 
P.  337.  B&nkeTB:— Lloyd  y. FV-esk- 
field,  2  C.  &  P.  325,  per  Abbott  C. 
J.  Stewards:— Fa i/^«i^  y.  Bode- 
mead,  2  Atk.  524;  4  T.  R.  759,  per 
BuUer  J.;  Earl  of  Falmouth  v. 
Ifoss,  11  Price,  455.    Confidential 
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The  rule,  however,  applies  to   scriveners  (c),  and  to     Chap.  hi. 
attorneys  when  they  are  employed  not  strictly  as  such,  but 
to  draw  deeds  of  conveyance  {d). 

A  distinction  has  been  taken,  as  we  have,  seen,  in  the 
superior  courts  between  cases  in  which  interrogatories 
ought  to  be  disallowed  and  those  in  which  the  party  inter- 
rogated can  merely  decline  to  answer  {e). 

Under  the  practice  rules  of  the  county  court  it  woidd 
appear,  however,  that  this  distinction  does  not  exist  in  the 
same  form,  and  that  the  party  interrogated  has  no  oppor- 
tunity of  objecting  till  he  comes  to  answer  on  affidavit, 
when  only  two  courses  are  open  to  him.  First,  he  may 
answer.  Secondly,  if  the  interrogatory  is  one  which,  ac- 
cording to  the  general  practice,  ought  not  to  have  been 
put,  or  if  put  he,  from  privilege  or  any  other  grouiid,  is 
not  bound  to  answer,  he  may  abstain  from  answering  it 
and  must  state  in  his  affidavit  his  ground  for  objecting, 
and  be  prepared  to  show  cause  to  the  court  at  the  return- 

day  (/). 

Affidavits^  how  Sworn.']  — Affidavits  to  be  used  in  the  Affldayits,  how 
county  courts  may  be  sworn  before  any  judge  or  registrar  •''^^"^ 
of  the  courts  without  fee,  or  any  master  extraordinary  in 
chancery,  or   commissioner  for  taking  affidavits  in  any 
superior  court,  or  before  a  justice  of  the  peace  (y ). 

fFitnesses."] — Witnesses    may  be   simamoned    without  Witneaaes. 
leave  of  the  court,  either  in  the  home  or  foreign  dis- 
trict (A).     In   order  to  procure  their  attendance,   sum-  Sonunons. 
mouses  may  be  obtained  at  the  office  of  the  court  (/), 
with  or  without  a  clause  requiring  the   production   of 
books,  deeds,  papers  and  writings  in  their  possession  or 
control.     Any  nimiber  of  names  may  be  inserted  in  one  Books  and 
summons.     They  are  served  by  one  of  the  baili£&  of  the  papers  in  their 

"  possession. 


friends: — 4  T.  R.  758,  per  Lord 
Kenvon;  Hoffman  y.  Smith,  Caines, 
157/169.  See  also  as  to  certificated 
conyejancersy  per  Parke,  B.,  in 
TurqMand  t.  Xnight,  2  M.  &  W. 
100. 

( c)  Harvey  t.  Clayton,  2  Swanst 
221,  n. ;  per  Lord  Abinger,  in  litr- 
quand  y.  Knight,  2  M.  &  W.  100. 

(<0  Turquandy,  Knight,  2  lSl,8i 
W  100 

ie)  Ante,  p.  104.    See  Chittj's 


Practice,  chap.  xiy.  sect  2,  and 
Day's  Common  Law  Procedure  Act, 
227.  The  distinction  is  obvious,  as 
in  one  case  the  attorney  maj  take 
the  objection,  in  the  other  the  party 
himself  must  decline  to  answer  on 
oath. 

(/)  Rnle  81. 

(S)  19  &  20  Vict  c.  108,  s.  68,  p. 
410. 

(A)  Rule  100. 

(i)  See  form  B4,  App. 
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Pabt  n.      court  (A).     It  is  sufficient  if  the  summons  is  served  within 
-  a  reasonable  time  before  the  actual  hearing  (/). 

Where  the  witness  is  a  prisoner,  not  under  process  in 
a  civil  action,  suit  or  proceeding,  the  judge  may,  upon 
application  by  affidavit,  issue  a  warrant  to  bring  up  such 
prisoner  to  give  evidence :  and  thereupon  the  prisoner  is 
to  be  brought  up  in  the  same  manner  as  if  required  to  be 
brought  up  by  any  writ  of  habeas  corpus ;  but  a  tender 
of  a  reasonable  smn  must  be  made  for  tne  conveyance  and 
maintenance  of  the  officers  and  prisoner  in  going  to,  re- 
maining at,  and  returning  from  court  (wi). 

If  a  prisoner  be  in  custody  on  civil  process,  he  can  only 
be  brought  up  by  a  writ  of  habeas  corpus  ad  testificandum, 
issued  by  one  of  the  superior  courts  or  a  judge  thereof. 
The  44  Geo.  III.  c.  102,  authorizes  the  issue  of  such  a 
writ  to  bring  up  a  prisoner  as  a  witness  in  any  court  of 
record.  The  application  should  be  made  to  a  judge  at 
chambers  (w). 
Expenses.  When  the  summons  is  served,  the  reasonable  expenses 

of  coming  to,  staying  at,  and  returning  from  the  place  of 
trial,  should  be  tendered ;  but  the  witness  cannot  of  right 
claim  anything  for  loss  of  time,  nor  could  he  maintain  an 
action  even  if  an  express  promise  had  been  made  to  pay 
him  (o).  The  scale  of  allowance  to  witnesses  on  taxmg 
costs  will  be  foimd  post.  Chap.  IX. 

If  a  witness  is  present  in  court  he  cannot  refuse  to  give 
evidence,  although  he  has  not  been  simimoned  (/?). 

If  a  witness,  who  is  duly  smnmoned,  and  to  whom  at 
the  same  time  payment  or  a  tender  of  payment  of  his 
expenses  had  been  made  according  to  the  prescribed 
scale  (y),  reftises  or  neglects,  without  sufficient  cause,  to 
appear,  or  to  produce  any  books  and  papers,  or  writings, 
required  by  the  sumimons  to  be  produced,  or  if  a  person 
in  comii,  who  is  required  to  give  evidence,  refuses  to  be 
sworn  and  give  evidence,  he  is  liable  to  forfeit  and  pay 
such  fine,  not  exceeding  10/.,  as  the  judge  may  set  on 
him.  The  whole  or  part  of  this  fine,  in  the  discretion  of 
the  jud^,  after  deducting  the  costs,  is  applicable  towards 
indenmiiying  the  party  injured  by  the  refiisal  or  neglect 


(*)  9  &  lOTTict  c.  95, 8.  S6,  p.  421.  N.  S.  968. 

(0  Rule  101.  io)  Collin$  t.  Qodefroy,  1  B.  & 

(wi)  19  &  20  Vict  c.  108,  8.  81,  Ad.  960. 

p.  422.    See  forms  88,  89,  App.  {p)  9  &  10  Vict  c  95, 8. 86,  p. 422. 

(»)  Browne  y.  OUhcme,  2  Dowl.,  Q)  Post,  Chap.  IX. 
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of  the  witness;  the  remainder  goes  to  form  part  of  the     Chap,  n I. 
general  fiind  of  the  court  in  which  the  fine  is  imposed  (r).  


Withdrawal  of  Cause."] — If  the  plaintiflf  wishes  to  Withdrawal 
withdraw  his  cause^  he  must  give  notice  thereof  to  the  ofcanae, 
registrar,  and  to  the  defendant,  by  post,  and  after  the 
receipt  of  this  notice  the  defendant  will  not  be  entitled 
to  any  costs  other  than  those  incurred  by  him  up  to 
the  time  of  receiving  it,  unless  the  judge  otherwise 
orders  (*). 

(r)  9  &  10  Vict.  c.  95, 8.  S6.    See  («)  Rule  S6. 

forms  86,  86.  App. 
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Confined  to       Ix  will  be  usefiil  here  to  consider  some  general  rules  of 
cMue  of  action  evidence  applicable  to  the  trial  of  causes,  first  premising 
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that  the  plaintiff  can  give  no  evidence  of  any  demand  or     Chap.  IV. 
cause  of  action  except  such  as  is  stated  in  the  summons  (a). 

General  Rules. — Best  Evidenced] — The  first  great  rule  General  roles. 
of  evidence  is  that  the  best  (in  degree,  not  in  amount) 
must  be  adduced  of  which  the  case  will  admit ;  that  is,  no 
evidence   must  be  brought  which   of  itself    shows,   the  Best  eridence. 
existence  of  better  evidence  in  the  party's  own  possession 
or  power,  which  is  kept  back  (ft).     So  that  a  copy  of 
any  instrument  is  never  evidence  if  the  original  can  be 
produced;  but  if  the  absence  of  the   primary  evidence 
18  sufficiently  accounted  for,  secondary  or  parol  evidence 
of  its  contents  is  admitted,  and  when  once  the  rule  is 
lnx>ken  through,  there  are  no  degrees  of  secondary  evidence ; 
therefore  parol  evidence  of  the  contents  of  a  document 
is  not  excluded  by  a  copy,  nor  is  a  second  copy  by  a  first. 

One  branch  of  this  rule  is,  that  where  a  contract  has 
been  reduced  into  writing  by  the  parties  it  must  be 
produced,  and  to  this  there  is  no  exception ;  and  in  no 
case  can  a  witness  be  asked  as  to  the  contents  of  a 
written  instrument,  which  is  neither  produced  nor  its 
absence  accounted  for  (c) ;  but  it  is  otherwise  where  the 
writing  is  a  mere  memorandum  of  an  event,  as  a  re- 
ceipt (rf),  or  a  promise  to  pay  {e\  which  may  be  proved  by 
parol,  although  reduced  into  writing.  A  fiirther  exception 
is,  that  parol  admissions  are  evidence  against  the  party  Admissions. 
making  them,  although  they  relate  to  the  contents  of  a 
written  instrument  {f). 

It  must  be  remembered  that  where  the  witness  is  a  party 
to  a  cause,  the  above  rule  does  not  prevent  his  being  asked 
as  to  his  knowledge  of  any  fact,  although  that  knowledge  is 
derived  solely  firom  written  documents  {g). 

Parol  Explanations  of  written  Instruments,"] — A  fiirther  Parol  explana- 
branch  of  this  rule  is,  that  parol  evidence  is  not  admitted  ^^^^^'^^'^^ 
to  vary  or  contradict  the  terms  of  a  written  instrument  (A) ; 


(a)  9&10Vict.c.95,8.76,p.416. 

{h)  Taylor  on  Evid-,  Part  n., 
Chap.  lY.  (4tli  edit.)  Best  on 
£Tid.s.S7  (4th  edit) 

(<•)  McDonnell  t.  Evans,  11  C.  B. 
930. 

(d)  Rambert  y.  Cohen,  4  Esp.  21 8. 

(e)  Singleton  y.  BarreU,  2  C.  & 

' {/)' Slatterie  y.  Pooley,  6  M.  & 


W.604. 

(^)  See  also  as  to  the  cross-ex- 
amination of  a  witness  respecting 
previons  statements  made  by  him  in 
writing,  17  &  18  Vict.  c.  125,  ss.  24, 
103. 

(A)  Meret  y.  Ansell,  8  Wils.  276; 
Adams  y.  Wardley,  1 M.  &  W.  874; 
Bamot  y.  Orove»,  16  C.  B  667;  S. 
a,  24  L.  J.,  C.  P.  63. 
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Hearsay  not  Evidence. 


Part  II. 


Hearsay  not 
evidence. 


but  such  evidence  is  admitted  to  supplement  the  writing 
by  showing  that  it  was  not  intended  to  contain  the  whole 
contract,  and  adding  terms  consistent  with  it  (2),  or  to 
show  that  a  writing  purporting  to  be  a  contract  was  not 
intended  to  be  a  contract  at  all  {j),  or  that  the  parties 
have  by  parol  waived  or  annulled  a  previous  written 
agreement  (A),  or  that  the  instrument,  whether  a  deed  or 
simple  contract,  is  void  by  reason  of  fraud,  illegality  or 
error  (/),  or  to  construe  words  of  art,  or  to  explain  (tw),  but 
not  to  contradict  (w),  mercantile  contracts  (0).  So,  to  add 
to  or  explain  agricultural  agreements  (^ ),  if  not  inconsistent 
with  their  expressed  terms  (y).  Parol  evidence  may  also 
be  given  to  explain  a  latent  ambiguity;  which  means  that 
where  a  doubt  is  raised  by  extrinsic  parol  evidence,  the  same 
is  admitted  to  solve  it.  Where,  however,  the  ambiguity 
is  patent  or  apparent  on  the  face  of  the  instrum^it  no  evir 
dence  is  admissible  to  explain  it. 

Hearsay  not  Evidence,'] — As  all  judicial  evidence  should 
be  given  on  oath,  hearsay  is  not  evidence;  that  is,  a 
witness  may  not  relate  a  6«t  which  he  has  heard  from 
another,  but  of  which  he  has  no  personal  knowledge ;  since 
the  oath  of  the  first  relator,  and  the  opportunity  of  cross- 
examining  the  witness,  are  wanting  f r).     To  this  rule 


(i)  Malpas  v.  London  and  South 
Western  Railway  Company ^  L.  R.,  1 
C.  P.  336;  S,a,  35  L.  J.,  C.  P.  166; 
Lindley  v.  Laeey,  17  C.  B.,  N.  S. 
678;  Aa.34L.  J.,  C.  P.  7. 

(j)  Pyne  v.  Campbell,  6  E.  &  B. 
870;  Roger$  y.  Hadley^  2  H.  &  C. 
227. 

(Jt)  O0S8  V.  Lord  Nugent,  6  B.  & 
Ad.  58;  Eden  v.  Blaks,  13  M.  &  W. 
614.  As  to  the  rescission  of  agree- 
ments required  to  be  in  writing  bj 
the  Statute  of  Frands,  see  Noble  y. 
Ward,  L.  B.,  1  Exch.  117 ;  lb.  2 
Exch.  135. 

if)  Doe  y.  Allen,  8  T.  R.  147,  per 
Lord  Abinger  ;  Hutchins  y.  Scott,  2 
M.  &  W.  816. 

(m)  Powell  y,  Horton,  2  N.  C. 
668;  Tatee  y.  Pym,  6  Taunt  446; 
Grant  y.  Maddox,  15  M.  &  W.  737; 
Syera  y.  Jonae,  2 Exch.  111. 

(fi)  Smith  y.  Jeffreys,  ib.  661. 

(<?)  Yatei  y.  Pym,  6  Taunt.  446; 
Sohultz  y.  Leideman,  14  C.  B.  38; 
S,C.,  23  U  J.,  C.  P.  17;  Browne  y. 


Byrne,  3  E.  &  B.  702;  S.  C,  23  L.  J., 
Q.  B.  313;  Cuthbert y. Cumming,  10 
Exch.  809;  S.C^  24  L.  J.,  Exch. 
198.  In  error,  11  Exch.  405;  24  L. 
J.,  Exch.  310;  Hall  y.Jafuon,  4  E. 
&  B.  600;  Phillips  y.  Briard,  1  H. 
&  N.  21 ;  Humfrey  y.  Dale,  7  E.  & 
B.  266;  S,  C,  26  L  J ,  Q.  B.  137; 
Mackenzie  y.  Dunlop,  3  Macq.  H.  of 
L.  Cases,  22;  S.  a,  2  Jur.,  N.  S. 
967 ;  Garrison  y.  PerHn,  2  C.  B.,  N. 
S.  681 ;  S,  a,  27  L.  J.,  C.  P.  29; 
Allan  y.  Sundius,!  H.  &  C.  123; 
Bussian  Ste€tm  Namgation  Trad- 
ing Company  y.  Sllca,  13  C.  B.,  N. 
S.  610;  halknery,Earle,^B,6L^, 
360;  8.C.,  32  L.  J.,  Q.  B.  124. 

ip)  Wigglesworth  y.  Dalli-son,  1 
Dougl.  201;  1  Smith's  L.  C.  639 
(6th  edit.) 

(^q)  Webb  y.  Plummer,  2  B.  &  A. 
746;  but  see  Hutton  v.  Warren,  1 
M.  &  W.  466. 

(r)  Taylor  on  Eyld.,  Part  11., 
Chap.  VIL  (4th  edit) 
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there  are,  however,  exceptions,  the  most  important  of  Chap.  IV. 
which  are — -firsts  in  proving  matters  of  public  or  general  ^  ~. 
interest,  as  boundaries  ot  parishes,  rights  of  common  or 
customs  (*) ;  secondly^  in  questions  of  pedigree  and  relation- 
ship, statements  made  by  members  of  the  family  \^^);  thirdly, 
on  a  second  trial  between  the  same  parties,  the  evidence  of 
a  witness  examined  at  a  former  trial,  in  which  the  same 
question  was  in  issue,  and  since  deceased,  may  be  proved 
by  any  one  who  heard  it  (w);  fourthly j  declarations  made 
by  persons  since  deceased  against  their  pecuniary  or 
proprietary  interest  (r),  such  as  admissions  by  a  person 
that  he  has  no  title  to  an  estate  or  easement,  or  accounts 
by  which  a  man  charges  himself  with  the  receipt  of 
money  (tr),  but  the  interest  must  be  proprietary  or 
pecuniary  (or),  and  the  relation  of  an  act  which  would 
make  the  relator  liable  to  prosecution  is  no  exception  {y ). 
Lastly y  declarations  in  the  ordinary  course  of  office  busi- 
ness or  employment,  by  deceased  persons  who  had  no 
interest  in  stating  an  untruth,  with  respect  to  acts  done  by 
them  within  the  scope  of  their  duty,  and  which  are 
made  contemporaneously  with  the  acts  to  which  they 
relate  (ir). 

Res  GestcB."] — There  are  other  statements  made  by  Besgetta. 
parties  which  are  admissible  in  evidence  as  part  of  the 
res  ffest(By  namely,  where  a  statement  is  made  by  a  person 
accompanying  an  act,  and  which  tends  to  explam  or  show 
the  intention  of  such  act ;  as  what  a  person  says  on  enter- 
ing on  land,  on  forfeiture,  &c.,  departmg  from  his  dwelling, 
secreting  himself,  or  when  he  does  any  act  the  character 
of  which  it  is  material  to  understand  (a). 

Of  Documentary  Evidence, — Acts  of  Parliament,^ —  Ofdocnmen- 
Public  Acts  of  Parliament  require  no  proof,  as  of  these  *"7  ®^^f "^J^®- 
tiae  court  takes  judicial  cognizance.  liament. 

CO  Taylor  on  End.,  Fkut  H,  (x)  Smithy.  Blakey,  L.  B.,  2  Q. 

Chap.  XVIIL  (4th  edit.)  B.  326. 

{t)  lb.,  Chap.  IX.;  Doe  y.  Davit ^  (y)  Sutsex  Peerage  case,  11  CI.  & 

10  Q.  B.  314.  Fin.  103. 

(w)  Roscoe  on  Evid.,  10th  edit.,  (z)  Price  t.  Lord  Torrington, 

p.  166;  Doey.  Tatham,  1  A.  &  £.  3;  Salk.  285;  1  Smith's  L.  C.  290  (6th 

Morgan  y,  Nichol,  15  W.  R.  110.  edit.);  Smith  y.  Dlakey,  L. B.,  2  Q. 

(r)  Taylor  on  Eyid.,  Ptat  II.,  B.  326. 

Chap.  XL  (401  edit.)  (a)  Taylor  on  Eyid.,  8.  521  (4th 

(fv)  Mighmm  y.  JUdgwa/g,  1  East,  edit.) 
109;  2  Smith's  L.  C.  270  (5th  edit.) 
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Part  II.  Copies  of  private  or  local  and  personal  acts  are  evidence, 

if  pui-porting  to  be  printed  b j  the  Queen's  printer. 

Royal  and  other  Proclamations, "{ — Copies  of  parlia- 
mentary journals  or  royal  proclamations,  purporting  to  be 
printed  by  the  printers  of  the  Crown,  or  of  either  House  (ft) 
are  likewise  evidence. 

And  by  a  late  act  any  proclamation,  order  or  regulation 
issued  by  the  Queen,  the  Privy  Council,  the  Commis- 
sioners of  the  Treasury,  the  Board  of  Admiralty,  any 
secretary  of  state,  the  Board  of  Trade,  or  the  Poor  Law 
Board  may  be  proved  prima  facie  by  producing  a  copy  of 
the  gazette  purporting  to  contain  the  proclamation,  order 
•  or  regulation  in  question :  or  a  copy  purporting  to  be 
printed  by  the  Queen's  printer  or  the  government  printer 
of  any  colony  or  possession ;  or  a  copy  or  extract  purporting 
to  be  certified  to  be  true,  iiF  the  document  be  issued  by  the 
Queen  or  the  Privy  Council,  by  the  clerk  or  any  member 
of  the  Privy  Coimcil ;  if  by  the  Treasury,  by  any  com- 
missioner, secretary  or  assistant  secretary  of  the  Treasury ; 
if  by  the  Admiralty,  by  a  lord  of  the  Admiralty  or  a  secre- 
tary ;  if  by  a  secretary  of  state,  by  any  secretary  or  under 
secretary  of  state ;  and  if  by  the  Board  of  Trade,  or  Poor 
Law  Board,  then  by  any  member  of  such  Board  or  a  se- 
cretary or  assistant  secretary  (c). 

Records  and  Records  and  Proceedings  of  Courts,'] — Records  of  the 

proceedings  of  superior  courts,  if  the  issue  be  upon  their  existence,  can 
^^^  only  be  proved  by  production  of  the  original,  or  exempli- 

fication imder  the  great  seal.  The  proper  course  is  to  get 
the  record  removed  by  certiorari  into  Chancery,  and  that 
court  will  send  it  by  mittimus  to  the  county  court  (cf ).  In 
other  cases,  if  complete,  they  may  be  proved  by  examined 
copies  of  the  original  {e).  In  order  to  make  a  verdict 
evidence,  not  only  the  postea^  but  the  judgment  should  be 
proved  {f). 

Proceedings  in  Chancery,  rules  of  court,  and  judges' 
orders,  may,  except  in  the  cases  already  mentioned,  be 
proved  in  the  same  way;  the  latter  may  be  proved  by 


(J)  8  &  9  Vict.  c.  113,  8.  3.  Jnr.  629. 
ic)  31  &  32  Vict  c.  37,  s.  2.  {e)  14  &  15  Vict.  c.  99,  s.  14. 

(d)  Wxnsor  v.  Dmford,  12  Q.  B.  ( /)  Taylor  on  Erid.,  8. 1407  (4th 

603;  S.  C,  18  L.  J.,  Q.  B.  14;  12  edit.) 
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production,  the  court  being  bound  to  take  judicial  cog-     Chap.  IV. 
nizance  of  the  signatiu-e  {g). 

Judgments  of  inferior  courts  must  be  proved  by  their 
production  from  their  proper  custody,  or  by  examined 
copies.  All  proceedings  in  county  courts  may  be  proved 
by  a  copy  of  the  entry  thereof  in  the  book  of  the  court, 
bearing  tne  seal  of  the  court,  and  purporting  to  be  signed 
and  certified  as  a  true  copy  by  the  registrar  (A). 

Proceedings  in  bankruptcy,  appearing  to  be  sealed,  and 
copies  of  proceedings  piu^orting  to  be  sealed  with  the  seal 
of  the  court,  are  evidence  (i). 

Public  Entries  and  Documents, "] — Entries  in  books  Poblic  entries 
and  documents  of  a  public  nature,  which  it  would  be  in-  *nddocumcnta. 
convenient  on  public  grounds  to  remove,  as  the  parish 
registers  (y),  the  bank  books  (A),  &c.,  may  be  proved  by 
copies ;  so  may  inscriptions  on  tombstones,  writings  affixed 
to  walls,  and  the  like,  which  it  would  be  impossible  or 
extremely  difficult  to  produce  in  court ;  and  whenever  by 
an  act  of  Parliament  any  certificate,  official  or  public 
document,  or  document  or  proceeding  of  any  corporation 
or  company,  or  certified  copy  of  a  document,  bye-law, 
entry  in  a  register  or  other  book,  or  of  any  other  pro- 
ceeding, is  receivable  "  in  evidence  of  any  particular ;  the 
Bame  are  admissible,  provided  they  purport  to  be  sealed, 
stamped  or  signed  as  required  or  directed,  without  any 
proolof  the  seal,  stamp  or  signature,  or  official  character 
of  the  person  signing,  and  without  any  fiirther  proof 
thereof,  in  every  case  in  which  the  original  could  have 
been  received"  u). 

Certified  copies  of  entries  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  registrar-general's  office,  are 
received  as  evidence  of  birth,  death  or  marriage  (m). 

Also  whenever  any  book  or  other  document  is  of  such 
a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  and  no  statute 
exists  which  renders  its  contents  provable  by  means  of  a 
copy,  any  copy   thereof  or  extract  therefrom   shall  be 

(^)  8  &  9  Vict.  c.  11 3,  8.  2.  Doe  d.  Hemming  y.  Willetts,  7  C.  B. 

(h)  9&10Vict.c.96,8.111,p.441.  709. 

(i)  12  &  13  Vict.  c.  106,  s.  286,  (m)  6  &  7  Will.  4,  c.  86,  s.  38. 

Mid  24  &  25  Vict.  c.  134,  b.  208.  There  are  Damerous  other  statates 

Q')  Doe  y.  Dames,  1  M.  &  R.  886.  allowing  certain  pnblic  docaments 

Q)  Mortimer  T.  Ja^  Callan,  6  ItA,  to  be  proyed  by  certified  copies, 

&  W.  68.  which  will  be  found  in  Taylor  on 


(/)  8  &  9  Vict,  c  118,  B.  1.    See      £yid.  bb.  1897  to  1406  (4th  edit). 
P.N.  I 
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admissible  in  evidence,  provided  it  be  proved  to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  as  a  true  copy  or  extract  by  the  officer  to  whose 
custody  the  original  is  entrusted  (n). 

Ancient  Records.^ — Ancient  records  and  writings,  as 
ecclesiastical  tenures,  manor  books,  and  the  like,  are 
proved  by  being  produced  from  the  proper  custody.  It 
need  not  be  fix)m  the  most  proper  custody  (o),  provided 
it  is  where  it  would  reasonably  be  expected  that  they 
should  be  found  (  »),  as  a  terrier  from  the  parish  chest  or 
an  expired  lease  from  the  possession  of  the  lessor  (^r).  It 
is  not  enough  merely  to  produce  them,  but  a  witness  must 
be  called  to  speak  to  their  custody  (r). 

fVtUs  and  Probate.'] — Before  the  passing  of  20  &  21 
Vict.  c.  77,  in  order  to  prove  a  devise  of  lands,  the  will 
must  have  been  produced  («),  unless  it  had  been  lost,  in 
which  case  an  examined  copy  was  evidence ;  but  now  if 
notice  be  given,  ten  days  before  the  trial,  of  a  party's 
intention  to  give  in  evidence  the  probate  or  letters  of 
administration  with  the  will  annexed,  stamped  with  the 
seal  of  the  court  of  probate,  or  a  copy  so  stamped,  and  a 
notice  is  not  given  by  the  other  side  T^dthin  four  days  that 
he  disputes  the  validity  of  the  devise,  the  probate  is  suffi- 
cient evidence  of  the  will  and  of  its  validity  and  con- 
tents {t)»  The  failure  to  give  the  counter  notice  does  not, 
however,  preclude  a  party  from  contesting  at  the  trial  the 
validity  of  the  wiU  (u).  Where  personal  property  is  in 
question,  it  can  only  be  proved  by  producing  the  pro- 
bate (r).  Administration  is  proved  by  production  of 
the  letters.  The  seal  of  the  probate  court  needs  no 
proof  (u?). 


(«)  14  &  16  Vict  c.  99,  s.  U. 
As  to  the  effect  of  a  notice  to  admit 
before  trial,  and  as  to  objections  at 
the  trial  to  the  admission  of  docu- 
ments apparently  genuine  and 
coming  from  proper  custody;  see 
ante,  p.  98. 

(o)  Doe  V.  Keeling,  11  Q.  B. 
884. 

ip)  Oroughtan  y.  Blake,  12  M. 
&  W.  205. 

{q)  Plawton  v.  Dare^  10  B.  &  C. 


17 ;  Reg,  r.  Hall,  1  L.  R.,  Q.  B. 
632. 

(r)  Evant  y.  Ree$,  10  A.  &  E. 
161. 

(«)  Doe  V.  Calvert,  2  Camp.  889. 

(t)  20  &  21  Vict  c.  77,  8.  64. 

(w)  Barraclov^h  v.  Crreenhough, 
L.  R.,  2  Q.  B.  612;  OYcrruling  S.C., 
L.  R.,  2  Q.  B.  1. 

(r)  Pinney  y.  Pinney,  8  B.  &  C. 
336. 

(IP)  20  &  21  Vict.  c.  77, 8.  22. 


Witnesses.  1 

Affidavits.'] — Affidavits  to  be  used  in  the  county  courts     Chap.  IV 
may  be  sworn  before  any  judge  of  the  courts  or  registrar,  XffidavitZ~ 
before  a  commissioner  to  administer  oaths  in  chancery  in 
England,  or  a  London  commissioner  to  administer  oaths  in 
chancery,  or  a  commissioner  for  taking  affidavits  in  any 
superior  court,  or  before  a  justice  of  the  peace  (:r). 

Deeds."] — In  order  to  prove  a  deed  or  other  written  in-  Deedv. 
strument  of  any  kind  to  which  there  is  an  attesting  witness.  Attesting 
if  the  instrument  is  one  to  the  validity  of  which  attestation  witness. 
is  requisite,  he  must  be  called,  unless  he  is  dead,  insane  (y ), 
or  absent  in  a  foreign  country  (z),  or  he  cannot  be  found 
on  diligent  inquiry  (a);  in  which  cases  evidence  of  the 
witness  s  handwriting  is  admissible,  and  the  handwriting 
of  the  party  who  executed  the  instrument  need  not  be 
proved  except  for  the  purpose  of  establishing  his  identity  {b). 
A  party  to  a  cause  who  is  called  as  a  witness  cannot  prove 
the  execution  of  a  deed  requiring  attestation  by  himself, 
if  there  is  an  attesting  witness  capable  of  being  called  (c). 
If  the  instrument  is  one  to  the  validity  of  which  attestation 
is  not  requisite,  the  attesting  witness  need  not  be  called  {d). 

When  a  deed  is  produced  under  a  notice  to  produce, 
the  party  calling  for  it  must  still  prove  its  execution  (e), 
unless  the  party  who  produces  it  claims  a  beneficial  in- 
terest under  it  {f). 

Witnesses.]— Whether  a  witness  is  competent  or  not  Witnesses; 
is  a  question  for  the  judge  ;  and  if  it  depend  on  a  disputed  r^^^"*" 
fisu^,  he  must  decide  it(^);  and  this  is  so  although  the 
question  be  identical  widi  the  issue  which  the  jury  have 
ultimately  to  decide  (A).  If  a  witness's  incompetency  be 
discovered  after  his  examination  has  commenced,  the  judge 
may  withdraw  his  evidence  fi*om  the  jury  (i\ 

The  parties  themselves,  their  wives,  and  aU  other  persons 

(a?)  19  &  20  Vict.  c.  108,  s.  68,  p.  {d)  17  &  18  Vict.  c.  125,  s.  26. 

410.  (e)  Gordon  y.  Seoretan^  8  East, 

(y)  Currie  t.  Child,  3  Camp.  382.  648. 

(z) Prince  Y.Blackburne,  2  East,  (/)  Orr  v.  Morice,  8  B.  &  B. 

250.  139. 

(a)  Cunliffe  v.  Sefton,  2  East,  {g)  Doe  v.  Webster,  12  A.  &  E. 

183;  Spooner  v.  Payne,  4  C.  B.  442. 

a28.  {K)  Doe  d.  JenUns  y.  Davis,  10 

{Jb)Nelwn  y.  Whittal,  1  B.  &  A.  Q.  B.  814. 

19.  (i)  lUg.  y.  Whitehead,  L.  R.,  1 

(o)  Whyman  v.  QwrtK  8  Exch.  C.  Cf.  C.  83;  A  C,  86  L.  J.,  M.  C. 

803 ;  a.  a,  22  L.  J.,  Exch.  316.  186. 
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may  be  examined  either  for  the  plaintiff  or  defendant  (A) ; 
and  no  person  is  excluded  by  reason  of  crime  (/) ;  but  no 
husband  can  be  compelled  to  disclose  any  communica- 
tion made  to  him  by  his  wife  during  marriage,  and  vice 
versd  (m). 

Oaths  and  Affirmations^]  —  All  evidence  must  in  general 
be  given  on  oam  or  affirmation ;  but  a  party  who  is  called 
merely  to  produce  a  document  need  not  be  sworn  (n). 
Persons  are  accordingly,  at  common  law,  incompetent  to 
be  witnesses  who  are  insensible  to  the  obligation  of  an 
oath;  therefore  idiots  and  lunatics  cannot  be  witnesses. 
Children  are  also  not  admitted  if  they  are  unable  to  un- 
derstand the  moral  obligation  of  an  oath ;  at  the  age  of 
fourteen  imderstanding  is  presumed  by  law ;  under  that  age 
inquiry  should  be  made  of  the  child  (o^. 

Atheists,  and  such  as  profess  no  religion  that  can  bind 
their  consciences  to  speak  the  truth,  are  likewise,  at 
common  law,  excluded ;  but,  those  who  believe  in  a  God 
as  an  avenger  of  falsehood  are  not  (/?) ;  the  proper  question 
in  all  such  cases  to  ask  the  witness  is,  whether  he  believes 
in  a  God,  the  obligation  of  an  oath,  and  a  state  of  rewards 
and  punishments.  Quakers  and  Moravians  may,  by 
3  &  4  Wm.  4,  c.  49,  and  1  &  2  Vict.  c.  77,  and  Sepa- 
ratists  by  3  &  4  Wm.  4,  c.  82,  affirm  instead  of  swearing. 
So  by  17  &  18  Vict.  c.  125,  s.  20,  any  persons  who  are 
unwilling  from  conscientious  motives  to  be  sworn,  may 
make  a  solemn  affirmation  in  the  form  given  by  that 
act  (y),  and  if  they  give  false  evidence  are  liable  to  the 
same  penalties  as  in  the  case  of  perjury  (r) ;  and  by  32  & 
33  Vict.  c.  68,  s.  4,  it  is  now  enacted  that  if  any  person 
called  to  give  evidence  shall  object  to  take  an  oath,  or  shall 
be  objected  to  as  incompetent  to  take  an  oath,  he  shall,  if 
the  presiding  judge  is  satisfied  that  the  taking  of  an  oath 
could  have  no  binding  effect  on  his  conscience,  make  a 


(k)  16  &  17  Vict.  c.  83,  8.  1 ;  32 
&  33  Yict.  c.  68.  See  also  9  &  10 
Vict.  c.  96,  8.  83,  p.  421. 

(0  6  &  7  Vict.  c.  85. 

(m)  16  &  17  Vict.  c.  83,  8.  3. 

(«)  Perry  v.  CHbson,  1  A.  &  E. 
48. 

(o)  Taylor  on  End.,  s.  1249  (4di 
edit). 

(^p)  Omichund  v.  Barker  ^  Willes, 
549;  1  Smith's  L.  C  898  (6th  edit.); 


Maden  v.Catenach,  7  H.  &  N.  360; 
8.  (7.,  31  L.  J.,  Exch.  118. 

(jj)  The  form  is  as  follows:  "I, 
A.  B.,  do  solemnly,  sincerely  and 
trnly  affirm  and  declare,  that  the 
taking  of  any  oath  is,  according  to 
my  religions  belief,  unlawful;  and 
I  do  also  solemnly,  sincerely  and 
truly  affirm  and  declare,  &c." 

(r)  17  &  18  Vict  c.  125,  s.  21. 
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promise  and  declaration  in  the  form  given  in  the  act  {s).     Chap,  iv. 
And  false  evidence  given  after  such  a  promise  and  decla- 
ration  is  punishable  as  perjury. 

Privilege  of  Counsel  and  Attorneys.^ — Counsel   and  PrivUegeof 
attorneys  are  not  permitted  to  disclose  communications  <^"°«®1  ^^^ 
made  to  them  by  their  client  relating  to  matters  in  which  *    ^^V^ 
they  are  professionally  employed  {t\  but  the  defendant's 
attorney  may  be  called  by  the  plaintiff  to  speak  to  admis- 
sions made  by  his  client  to  the  plaintiff  in  his  presence  (m). 
An  attorney  who  is  subpoenaed  to  produce  a  document,  if 
it  has  been  entrusted  to  him  by  a  client,  may  not  only 
refuse  to  produce  it,  but  he  is  not  bound  to  answer  any 
question  as  to  the  nature  of  it  {v\ 

The  proper  method  of  obtaining  the  attendance  of  wit- 
nesses has  been  already  shown  (m?).  The  order  in  which 
witnesses  for  either  party  may  be  called,  and  the  mode  of 
their  examination,  will  be  found  in  Chapter  V.  on  the 
hearing  of  the  Plaint. 

Evidence  in  Debt.'] — Debt  lies  to  recover  money  due  Eridence  in 
upon  a  legal  liability,  whether  by  statute  or  by  records.  Particular 
as  judgments  of  courts,  whether  superior  (2:)  or  inferior ;       ^"' 
on  awards  to  pay  money ;  on  specialties,  as  bonds,  mort- 
gages, policies  or  other  contracts  under  seal;    or  upon 
simple  contracts  express  or  implied.     It  lies  for  use  and  Debt,  when  it 
occupation,  and  is  not  defeated  by  the  proof  of  a  demise  ^^ 
(not  under  seal)  for  a  rent  certain  (y).     Debt  is  the 
remedy  given  by  statute  {z)  to  the  executor  of  a  tenant 
in  fee  or  for  life  to  recover  rent  which  accrued  due  to 
the  testator;  also  to  landlords  to  recover  double  value  firom 
tenants  holding  over  after  determination  of  their  term  (a). 


(f)  The  form  is,  "I  solemnly  pro- 
mise and  declare  that  the  evidence 
giren  by  me,  &c." 

it)  Turquand  y.  Knight,  2  M.  & 
W.  98. 

(t*)  Weeks  v.  Argent,  16  M.  & 
W.  817. 

iv)  Volant  T.  Soger,  13  C.  B. 
231 ;  A  a,  22  L.  J.,  C.  P.  83. 

(w)  Ante,  p.  106. 

(x)  An  action  will  not  lie  in  a 
coimty  conrt  npon  the  judgment  of 
a  Boperior  conrt  See  19  &  20 
Vict.  c.  108, 8. 27,  p.  387.  Before  this, 
in  Wintar  t.  Dwnf&rd,  12  Q.  B.  603; 
a.  r.,  18  L.  J.,  Q.  B.  U;  12  Jnr. 


629 ;  it  was  decided  that  the  coontj 
conrt  had  jurisdiction  on  jndgments 
of  the  superior  courts.  One  of  the 
objections  urged  against  it  was,  that 
if  the  action  were  brought  in  a  su- 
perior court,  it  could  inspect  its  own 
record ;  or  if  it  were  the  judgment 
of  another  conrt,  obtain  it  by  mitti- 
mus; but  that  it  would  be  incon- 
renient  to  send  the  records  of  the 
superior  courts  to  the  county  courts. 
See  Ra/nee  t.  James,  12  Jur.  62. 

(y)  Qihson  t.  Kirk,  1  Q.  B.  860. 

{%)  32  Hen.  8,  c.  37. 

la)  4  Geo.  2,  c.  28,  s.  1;  Wich- 
ham  T.  Lee,  12  Q.  B.  621;  S,  C,  18 
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or  double  rent  where  tenants  continue  in  possession  after 
they  have  given  notice  to  quit  {h).  Wherever  statutes  give 
penalties,  debt  is  the  proper  action  to  recover  them. 

Debt  is  in  some  respects  a  more  extensive  remedy  than 
assumpsit,  inasmuch  as  it  lies  upon  specialties  as  well  as 
simple  contracts,  but  it  is  not  sustainable  unless  the  sum 
demanded  is  a  sum  certain  or  capable  of  being  so  rendered 
by  calculation ;  nor  can  it  be  supported  for  a  debt  payable 
by  instalments,  until  all  are  due  (c) ;  and  it  cannot  be 
maintained  u|K)n  a  collateral  contract,  as  a  guarantee  of 
the  debt  of  a  third  person ;  therefore  where  a  covenant  is 
collateral,  covenant,  and  not  debt,  is  the  proper  remedy  (c?). 
For  the  same  reason  it  will  only  lie  between  the  immediate 
parties  to  a  bill  of  exchange,  and  is  not  maintainable  by 
indorsee  against  acceptor  (e),  or  against  any  but  his  im- 
mediate indorser  (/). 

The  plaintiff  in  debt  recovers  the  debt  itself,  and  also 
any  damages  which  may  be  awarded  for  its  detention. 

The  necessary  evidence  both  for  plaintiff  and  defendant 
in  those  cases  in  which  assumpsit  is  a  concurrent  remedy, 
will  be  found  under  that  head. 

In  debt  on  a  simple  money  bond,  execution  of  the 
bond  is  all  that  need  be  proved ;  where  conditions  are 
annexed,  in  addition  to  this  a  breach  must  be  proved. 
Interest  may  be  recovered  from  the  day  of  payment  {g). 

The  defendant  may  prove  that  he  did  not  execute  the 
bond ;  and  in  the  case  of  a  money  bond,  payment  before 
or  at  the  day  appointed ;  or  where  there  is  a  condition, 
performance;  and  in  either  case,  satisfaction  and  dis- 
charge by  deed  after  breach ;  that  the  bond  was  obtained 
by  fraud,  or  is  void  by  reason  of  illegality,  or  has  been 
altered  in  a  material  point  since  execution.  He  may 
(having  given  the  proper  notice)  (A)  rely  on  infency, 
coverture,  the  statute  of  limitations  or  discharge  imder 
the  Bankrupt  or  Insolvent  Acts. 

In  debt  on  an  award  the  execution  of  the  award,  and 
also  the  submission  of  the  parties,  must  be  proved  (i). 


L.  J.,  Q.  B.  21 ;  12  Jar.  628;  which 
decided  that  the  conntj  court  has 
jarisdiction  in  this  action. 

{h)  11  Geo.  2,  c.  19,8. 18. 

(<?)  Rudder  v.  Price,  1  tt  BL 
647. 

(d)  JIarriiony,  Matthews,  10 M. 
&  W.  768. 


(e)  Powell  Y.  Amell,  3  S.  N.  R. 
444. 

(/)  Watkint  T.  Wake,  7  M.  & 
W.  488. 

iff)  3  &  4  Will.  4,  c.  42,  8.  28. 

(h)  See  ante,  p.  94. 

(i)  Brazier  y.  Jtme$,  8  B.  &  C. 
124. 


Detinue. 
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In  debt  for  double  value,  under  the  4  Geo.  2,  c.  28  (A),     Chap,  n 
the  pbiintiff  must  prove  the  demise  or  tenancy,  the  deter-  Double  yali 
mination  of  the  term,  the  holding  over,  the  demand  and  and  doable 
notice  in  writing,  and  the  amount  claimed.  ^^^ 

The  defendant  may  disprove  any  of  these  facts,  or  show 
that  the  plaintiff  has  waived  the  demand  and  notice. 

Nearly  the  same  remarks  apply  to  debt  for  double  rent, 
tmder  the  11  Geo.  2,  c.  19,  s.  18;  there,  however,  the 
notice  need  not  be  in  writing  (/).  The  statute  only  applies 
where  the  tenant  may  determine  his  tenancy  by  notice, 
and  has  properly  done  so  (ni). 

Detinue.'] — Detinue  (n)  lies  to  recover  possession  of  a  Detinue. 
chattel  wrongfully  detained,  together  with  damages  for  its 
detention;  whereas  in  trover,  the  plaintiff  can  recover 
damages  only  for  the  conversion.  Detinue  lies  against  a 
person  who  wrongfully  detained  the  goods,  although  he 
has  since  improperly  parted  with  their  possession  (o). 

With  respect  to  the  evidence,  as  what  is  said  with 
respect  to  the  action  of  trover  is  equally  applicable  here, 
it  is  sufficient  to  refer  to  that  action  (/?).  The  judgment 
in  detinue  is,  however,  materially  different  from  that  in 
trover ;  in  the  latter  it  being  merely  for  damages  for  the 
injury  sustained  by  the  conversion,  whereas  in  the  former 
it  is  m  the  alternative  that  the  chattel  shall  be  restored  or 
the  value  paid ;  therefore  where  there  are  separate  parcels 
of  soods,  evidence  should  be  adduced  as  to  the  value  of 
eacn,  and  the  judgment  should  declare  the  same  accord- 
ingly ;  since  the  defendant  may  elect  to  give  up  some  in 
specie,  and  pay  damages  for  the  rest  {q). 

Covenant."] — Covenant  lies  for  the  breach  of  a  contract  Corenant. 
under  seal.     The  execution  of  the  deed  upon  which  the 


(i()  That  this  action  lies  in  the 
coantj  court,  see  Wickham  y.  Lee, 
12  Q.  B.  521. 

( I)  TimmiMY,  Rawlinson,  3  Burr. 
1603. 

(m)  Johmtene  y.  Huddlettone,  4 
B.  &  C.  922. 

(n)  In  Hafid  y.  Daniels,  1  L.  M. 
&  P.  420,  it  was  suggested  that  the 
action  of  detinue  wonld  not  lie  in 
the  oounty  court,  as  the  judgment  is 
that  the  chattel  shall  be  restored,  or 
its  yalue  paid ;  and  the  courts  haye 
no  means  of  enforcing  the  specific 


deliyery  of  the  chattel,  as  the  su- 
perior courts  haye  bj  distringas.  In 
Taylor  y.  Addyman,  13  C.  B.  309; 
S.  C.  22  L.  J.,  C.  P.  94;  17  Jur. 
461,  it  was  held,  that  detinue  would 
lie  in  the  county  court  for  a  chattel 
within  the  yalue  of  601. 

(p)  Jones  y.  Domle,  9  M.  &  W. 
19. 

(p)-Pm*,  p.  130. 

Iq)  Pawly  y.  Holly,  2  W.  BL 
853;  Sanciford  y.  Alcoch,  10  M.  & 
W.  689.  See  further  of  the  judg- 
ment in  detinue,  Rule  185. 
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Goods  sold  and  delivered. 

action  IS  brought  (r),  and  the  breach  of  the  covenant  by 
the  defendant  must  be  proved.  If  the  covenant  be  for 
payment  of  money,  the  measure  of  damage  is  the  sum 
agreed  to  be  paid  to  the  plaintiff;  if  for  the  doing  or 
performing  some  other  act,  the  damage  will  be,  as  in 
assumpsit,  the  amount  of  loss  sustained  by  the  plaintiff  in 
consequence  of  the  breach,  which  may  vary  according  to 
the  circumstances  of  each  individual  case. 

Assumpsit,'] — Assumpsit  lies  to  recover  damages  for 
the  non-performance  of  a  simple  contract,  expressed  or 
implied  (s) ;  it  lies  for  use  and  occupation  of  land  {t) ;  on 
foreign  judgments;  bills  of  exchange  and  promissory 
notes ;  and,  generally,  on  all  contracts  not  imder  seal,  it 
is  the  proper  remedy.  The  necessary  evidence  will  be 
found  under  the  different  heads ;  many  of  the  defences 
which  are  mentioned  under  goods  sold  and  deUvered  will 
be  found  applicable  in  other  actions. 

Goods  sold  and  delivered.] — In  an  action  for  goods 
sold  and  delivered,  the  contract  of  sale,  either  express  or 
implied,  must  be  proved ;  also  the  delivery  of  the  goods 
to  the  defendant  or  his  authorized  agent ;  a  delivery  to 
a  carrier  named  by  the  defendant  is  sufficient  {u).  If 
goods  which  are  delivered  "on  sale  or  return"  are  not 
returned  within  a  reasonable  time,  the  sale  of  the  goods 
becomes  absolute,  and  the  price  may  be  recovered  in  a 
claim  for  goods  sold  and  dehvered  (v).  Where  a  wife  is 
lixdng  with  her  husband  an  order  by  and  delivery  to  her 
is  primd  facie  sufficient,  though  her  presumed  authority 
may  be  isproved  (2:) ;  if,  however,  she  live  separate  firom 
him  and  he  allows  her  a  sufficient  maintenance,  he  is  not 
bound  by  her  contracts,  though  the  person  supplying  her 
with  goods  had  no  notice  of  the  allowance  {y).  Where 
the  goods  are  above  the  value  of  10/.,  there  must  be  a 
note  or  memorandum  in  writing,  or  payment,  or  earnest,  or 


(r)  Ante,  p.  116. 

(f)  8lade*i  cote,  4  Rep.  91. 

(t)  11  Gea  2,  c.  19,  s.  19. 

(«)  Hart  T.  Suttley^  3  Camp. 
528 ;  Button  t.  8olomon$on,  3  B.  & 
P.  584;  Buihell  y.  Wheeler,  16  Q. 
B.  442. 

{v)  Mots  T.  Sweet,  16  Q.  B.  493. 

(ar)  JoUy  T.  Rees,  16  Q.  B.,  N.  S. 
628;  S.C,  83  L.  J.,  C.  P.   177; 


Jleneaux  t.  Teakle,  8  Exch.  680 ; 
S,  a,  22  L.  J.,  Exch.  241 ;  Heed  t. 
Teakle,  13  C.  B.  627;  S^C,  22  L.  J., 
C  P  171 

(y)  Mizen  v.  Pick,  8  M.  &  W. 
481;  Reed  t.  Teakle,  13  C.  B.  627; 
S.a,  22  L.  J.,  C.  P.  171 ;  Reneaux 
y.  Teakle,  8  Exch.  680;  8,  C,  22 
L.  J.  Exch.  241. 


Goods  sold  and  delivered* 
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deKveiy  and  acceptance^  to  satisfy  the  statute  of  firauds  (z).  Chap.  iv. 
The  mere  marking  of  goods  by  the  buyer,  where  the 
seller  does  not  part  with  their  possession,  is  sufficient  (a). 
It  has  been  said  that  there  must  have  been  such  an 
acceptance  as  deprives  the  buyer  of  the  right  of  objecting 
to  the  quantity  or  quality  of  the  goods  (i).  It  has,  how- 
ever, been  decided  that  where  the  vendee  of  goods  exer- 
cises a  dominion  over  them,  as  by  re-selling  them,  there 
may  be  an  acceptance  within  the  meaning  of  the  act, 
without  the  buyer  having  examined  the  goods  or  done 
anything  to  preclude  him  from  contending  that  they  do 
not  correspond  with  the  contract  (c).  If  the  goods  are 
in  the  hands  of  a  third  party,  as  an  agent  or  wUfinger, 
in  order  to  complete  the  acceptance  he  must  have  agreed 
to  hold  them  for  the  vendee  (d).  If  the  goods  were  to 
be  paid  for  by  bill  or  on  credit,  it  must  be  shown  that 
the  defendant  has  refused  to  give  the  bill,  or  that  the 
credit  has  expired  (^),  or  that  the  bill  has  been  dis- 
honoured (y).  The  plaintiff  is  entitled  to  recover  as 
damages  the  value  of  the  goods,  which  should  be  proved 
either  by  the  agreement,  if  there  was  one,  or,  if  not,  by 
general  evidence. 

The  defendant  may  deny  the  sale  or  delivery,  or  may  Defence, 
show  that  the  credit  has  not  expired.  Having  given  the 
proper  notice,  he  may  rely  on  infancy,  coverture,  the 
statute  of  limitations,  or  his  discharge  under  the  Bankrupt 
or  Insolvent  Acts  {a).  He  may  show  that  the  goods 
were  sold  under  an  illegat  contract,  or  prove  payment,  a 
tender,  or  (haying  given  the  proper  notice)  a  set-off  which 
equals  the  plaintiff's  claim,  or  may  pay  money  into  court. 
He  may  likewise  prove  that  the  goods  were  inferior  in 
quality  to  those  bargained  for,  which  will  afford  a  defence 
pro  tanto  (A). 

Where  infency  is  proved,  the  plaintiff  may  show  in 
answer  that  the  goods  were  necessaries  (i),  or  that  the 


(z)  29  Car.  2,  c.  3,  8.  17 ;  Hart  v. 
Buih,  27  L.  J..  Q.  B.  271. 

{a)  BiU  Y.  Bamentt  9  M.  &  W.  86. 

\b)  Smith  T.  Surman,  9  B.  &  C. 
561 ;  JVbrman  r.  PhilUpt,  U  M.  & 
W.277. 

ie)  Morton  t.  Ilbhet,  16  Q.  B. 
421;  S.  a,  19  L.  J.,  Q.  B.  882; 
Saunders  t.  Topp,  4  Exch.  899. 

{d)  Farina  t.  HofMf  16  M.  & 
W.  1 19;  Meredith  t.  Meigh,  2  E.  & 
B.  364;  Hunt  t.  Hecht,  8  Exch. 


81 4,  in  which  the  noonds  of  decirion 
in  Morton  y.  Tibbet  are  explained. 
See  also  Castle  r.  Sworder,  6  H.  & 
N.  828. 

(e)  Webb  v.  Ihirtnanner,  8  M.  & 
W.  473. 

(/)  ^yy  ▼.  ^W,  7  Taunt.  397. 

(g)  Ante,  p.  94. 

(A)  Mondel  y.  Steele,  8  M.  &  W. 
858. 

(i)  Peters  v.  Fleming,  6  M.  & 
W.  42. 
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defendant  has  in  writing  ratified  the  contract  after  fidl 
age  (y).  In  answer  to  the  statute  of  limitations,  he  may 
prove  part  payment  or  an  acknowledgment  in  writing  by 
the  defendant  within  six  years  (A)  ;  but  it  must  be  uncon- 
ditional (/).  If  part  payment  is  relied  on,  it  must  be 
shown  that  the  payment  was  on  account  of  the  debt  for 
which  the  action  was  brought,  and  that  it  was  made  as 
part  payment  of  a  greater  debt  (w).  The  payment  may 
he  by  goods  (n).  Payment  by  one  of  two  jointly  liable 
will  not  take  the  case  out  of  the  statute  against  both  (o) ; 
and  one  who  is  jointly  liable  cannot  bind  his  co-contractor 
by  an  acknowledgment  (/?)  ;  but  an  acknowledgment  by 
an  agent  duly  authorized  will  suffice  {q\  Where  the  de- 
fendant relies  on  a  set-off,  as,  in  order  for  him  to  succeed, 
his  debt  must  continue  due  up  to  the  time  of  the  trial,  the 
plamtiff  may  show  that  he  has  paid  the  amount  claimed 
by  the  defendant,  and  that  the  set-off  was  thereby  extin- 
guished (r). 

Where  a  plaintiff  avails  himself  of  the  provisions  of 
sect.  68  of  the  9  &  10  Vict.  c.  95,  and  proceeds  against 
only  one  or  more  of  several  persons  jointly  answerable,  the 
defendant  or  defendants  sued  may  avail  himself  or  them- 
selves of  any  set-off  or  other  defence  to  which  he  or  they 
would  be  entitled,  if  all  the  persons  liable  were  made 
defendants  {s). 

Goods  bargained  and  soldJ] — An  action  for  goods 
bargained  and  sold  lies,  where  the  property  in  the  goods 
has  passed  by  sale  to  the  defendant,  although  there  has 
been  no  delivery  to  him  {().  If  they  are  within  the 
Statute  of  Frauds  there  must  have  been  a  part  accept- 
ance {u\  part  payment,  or  written  memorandum.  The 
plaintiff  is  entitled  to  recover  the  whole  value  of  the 
goods  (x). 


ij)  9  Geo.  4,  c.  14,  s.  5. 

(*)  Ibid. 

(Z)  Tannery.  Smart,  6  B.  &  C. 
608 ;  Buckmaster  t.  Rnnell,  10  C. 
B.,  N.  S.  746 ;  Rackhamv.  Marriott, 
2  H.  &  N.  196;  8.0.,  26 L.  J.,Exch. 
815. 

(w)  Tippets  T.  Heane,  1  C.  M.  & 
R  252;  Bwrn  y.  BouUon,  2  C.  B. 
476. 

(n)  Hooper  y.  Stephens,  4  A.  & 
E  71 

\o)  19  &  20  Vict.  c.  97,  8. 14. 

ip)  9  Geo.  4,  c.  14,  s.  1. 


iq)  19  &  20  Vict.  c.  97,  8.  13. 
Before  this  Act  it  was  otherwise. 
See  Hyde  y.  Johnson,  2  B.  &  P., 
N.  C.  776. 

(r)  Eytony.  LUtledale,  4  Exch. 
159. 

(#)  Rule  117. 

\t)  Atkinson  v.  Bell,  8  B.  &  C. 
277 ;  Alexander  y.  Gardner,  1  B. 
N.  C.  671. 

(»)  Norman  J.PhUlips,  14  M.  & 
W.  277. 

(or)  Hankey  y.  Smith,  Peake,  57. 
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The    evidence    will   be   found   under  Goods  sold  and     Chap.  IV. 
delivered* 

Worky  Labour  and  Materials,"] — The  action  for  work  Work,  labour 
and  labour  hes  when  work,  either  bodily  or  mental  (y),  "*^  matcriala. 
has  been  done  by  the  plaintiff  for  the  defendant  under 
a  contract,  express  or  impUed.  If  materials  have  been 
provided,  a  claim  for  their  value  may  be  joined.  The 
plaintiff  must  prove,  first,  the  contract  express,  if  there 
be  one,  if  not,  the  circumstances  from  which  it  arises ; 
secondly,  the  performance  on  the  plaintiff's  part;  and, 
lastly,  the  value  of  the  work,  either  by  the  terms  of  the 
agreement,  if  it  was  settled,  if  not,  generally. 

The  defendant  may  show  in  defence  that  he  did  not  Defence, 
order  the  work ;  that  credit  was  not  given  to  him,  but  to 
another;  that  the  work  was  not  done;  that  the  work 
was  not  done  according  to  contract  (z) ;  or  that  the  work 
was  done  under  a  contract  not  yet  executed  (a\  Though 
the  defendant  has  derived  some  benefit  fi*om  tne  work,  ne 
may  still  show,  in  reduction  of  damages,  that  it  was  im- 
properly done. 

This  form  of  action  being  that  usually  adopted  by 
attorneys,  surgeons,  apothecaries,  servants,  &c.,  some 
remark  are  added  as  to  the  proof  of  their  cases. 

Attorneys.'] — Attorneys  must  prove  the  retainer  by  Attorneys. 
the  defen^nt,  that  the  business  was  done,  and  must  be 
prepared  to  prove  that  a  signed  bill  was  duly  delivered  to 
the  defendant  one  month  before  action  (i).  An  agency 
bill  is  taxable,  and  must  therefore  be  delivered  (c). 
Where  the  plaintiff  has  added  an  account  stated,  if  he  nas 
delivered  no  bill  he  cannot  succeed,  although  he  proves 
that  the  defendant  assented  to  the  items  Trf^  The  bill 
may  be  proved  by  a  copy,  or  duplicate  ongmal,  without 
notice  to  produce  (e). 

The  defendant  may  show  that  the  plaintiff  is  uncer-  Defence, 
tificated,  or  that  no  signed  bill  has  been  delivered  (/ ),  or 

(y)  Grafton  r.  Armitage,  2  C.  S.  C,  19  L.  J.,  Exch.  60;  13  Jnr. 

B.  336.  518. 

(2)  Sinclair  y,Borclet,  9  B.  &  C.  (i)  Brooks  r.  Bockett,  9  Q.  B. 

92.  847. 

(a)  Notes  to  Cvtter  y.  Powell,  2  (e)  Colling  y.  Treweeh,  6  B.  &  C. 

Smith's  L.  C.  1  (6th  edit).  894. 

(J)  6  &  7  Vict.  c.  73,  8.  37.  (/)  6  &  7  Vict. c.  73,  s.  26. 

(o)  Smith  y.  Dimes,  4  Exch.  32; 
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that  plaintiff  was  not  duly  admitted  {g).  The  plaintiff's 
negligence  cannot  be  shown  as  a  defence  (A),  except  it  has 
been  such  as  to  deprive  the  defendant  of  all  benefit  («).  If 
such  is  the  case,  even  the  disbursements  cannot  be  re- 
covered (A).  The  defendant  may  prove  a  special  agree- 
ment, whereby  the  plaintiff  undertook  to  charge  only  costs 
out  of  pocket,  or  the  like  (/). 

Physicians.^ — A  physician  can  at  common  law  main- 
tain no  action  for  fees  or  travelling  expenses,  unless  he  can 
prove  that  the  defendant  has  made  a  special  contract  (m). 
But  by  the  "  Medical  Act"  of  1858,  21  &  22  Vict.  c.  90, 
s.  31,  persons  registered  under  that  act,  if  qualified  to 
practise  medicine  or  surgery,  or  medicine  and  surgery,  as 
the  case  may  be,  may  recover  in  any  court  of  law,  with 
full  costs  of  suit,  reasonable  charges  for  professional  aid, 
advice  and  visits,  and  the  costs  of  medicines  or  other 
medical  or  surreal  appliances  supplied  to  their  patients. 
Any  college  of  physicians  may,  however,  pass  a  bye-law 
that  none  of  their  members  shall  be  entitled  so  to  sue  (n). 

SuraeonsJ]  —A  surgeon  must,  if  he  practises  within  the 
city  of  London,  or  within  seven  mUes  of  it,  be  prepared 
to  prove  that  he  has  been  examined  and  licensed  by  the 
College  of  Surgeons  (o).  If  a  surgeon  has  not  an  apothe- 
cary's certificate  he  cannot  charge  for  medicines,  except 
those  ancillary  to  surgical  cases  (/?).  If  he  is  also  an 
apothecary,  he  may  recover  for  both  attendances  and 
medicine  {q).  These  remarks,  however,  must  now  be  read 
subject  to  the  provisions  of  the  Medical  Act  just  noticed, 
by  sect.  32  of  which  (amended  by  23  &  24  Vict.  c.  7^  s.  3), 
no  person  can  recover  any  charge  for  any  medical  or 


ig)  Hill  T.  Lidneyy  7  A.  &  E. 
956. 

(A)  Templer  v.  M*Laghlany  2  N. 
R.  136 ;  Cox  V.  Leeeh,  1  C.  B.,  N.  S. 
617 ;  S.  a,  26  L.  J.,  C.  P.  126. 

(i)  Bracey  t.  CaHeTj  12  A.  &  E. 
373. 

(Jt)  Lewis  T.  Samuel,  8  Q.  B. 
685. 

(I)  Jones  T.  Reade,  5  A.  &  E. 
529.  As  to  the  costs  recoTerable  bj 
attorneys  for  condncting  actions  in 
the  conntj  court  where  the  snm 
claimed  is  under  20Z.,  see  post, 
Chap.  IX 


(m)  Veitch  y.  Russell,  8  Q.  B. 
928. 

(n)  21  &  22  Vict.  c.  90,  s.  31. 
As  to  what  persons  are  within  this 
Act,  see  Thistleton  y.  Frewer,  31 
L.  J.,  Exch.  230. 

(o)  3  Hen.  8,  c.  11,  s.  1;  Cope  t. 
Rowlands,  2  M.  &  W.  159,  orer- 
mling  Gremaire  t.  Le  Clerc,  2 
Camp.  144. 

(^)  Allison  Y.  Haydon,  4  Bing. 
619. 

{q)  Handey  v.  Henson,  4  C.  &  P. 
110. 
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surgical  advice,  attendance,  or  the  performance  of  any     Chap.  I^ 
operation,  or  for  any  medicine  which  he  shall  have  both 

Erescribed  and  applied,  unless  he  prove  at  the  trial  that 
e  is  roistered  under  the  act. 

Apothecaries. 1 — Apothecaries    must  first  prove   their  Apothecirie 
right  to   sue  by  having  practised  previous  to  the    1st 
August,  1815,  or  having  obtained  a  certificate  from  the 
Apothecaries'  Company  (r).     The  certificate  proves  itself 
wnen  produced  (^). 

The  defendant  may  show  in  defence  that  the  plaintifi*, 
if  a  surgeon,  was  unlicensed,  or,  if  an  apothecary,  uncer- 
tificated ;  that  firom  the  plaintiff's  negligence,  or  want  of 
skill,  he  has  received  no  benefit,  or  that  the  charges  are 
unreasonable. 

ServanisJ\ — Servants  suing  for  wages  must  prove  the  Senrante. 
retainer  or  service,  and  the  amount  of  wages.  If  a  ser- 
vant quits  the  service  before  the  term  has  expired,  or  is 
discharged  for  good  cause,  he  can  recover  nothing  (/). 
A  general  hiring  depends  on  the  custom  ;  it  is  usually  for 
a  year(ii),  though  the  wages  are  paid  monthly  (ar).  In 
the  case  of  menial  servants  the  contract  may  be  determined 
by  a  month's  warning  on  either  side  {y).  If  a  master  turn 
away  a  domestic  servant  without  good  cause,  he  must  pay 
a  month's  wages  in  advance  (z).  This  cannot  be  recovered 
under  a  claim  for  work  and  labour,  but  the  plaintiff  must 
specially  state  his  cause  of  action  (a). 

A  servant  who  is  wrongfiilly  discharged  may  treat  the 
contract  as  rescinded,  and  sue  for  his  actual  service,  or  he 
may  sue  on  the  contract  for  his  wrongfiil  dismissal;  but 
having  once  sued  on  the  contract  he  cannot  afterwards  sue 
for  his  work  and  labour  (i). 

Money  lent."] — The  action  for  money  lent  lies  where  Money  lent 
money  has  been  lent  to  the  defendant,  or  to  a  third  person. 


(r)  55  Geo.  8,  c.  194,  s.  21. 

(f)  14  &  16  Vict.  c.  99,  8.  8. 

(t)  Hutman  v.  BulnoU,  2  C.  & 
P.  610;  LilUfy  t.  Elwin,  11  Q.  B. 
748. 

(«)  Beettan  t.  Qfllyer,  4  Bing. 
809;  LilUjfY.  Elwin,  11  Q.  B.  742. 

(ar)  Fcmcett  t.  Quhy  5  B.  &  Ad. 
904. 

(y)  Nmlan  y.  AhUtt,  2  C.  &  B. 
54. 


(z)  Robinson  v.  Hindman,  3  Esp. 
236. 

(fl)  Fewingi  v.  Tisdal^  1  Exch. 
296;  8,  C,  11  Jut.  97.  As  to  who 
are  menial  servants,  see  Nowlan  y. 
Ablettf  ante,  and  Todd  y.  Kerrickf 
8  Exch.  161. 

(J)  Goodman  y.  Pocock,  15  Q.  B. 
676.  See  also  notes  to  Cutter  y. 
Powell^  2  Smith's  L.  C.  1  (6th 
edit.). 
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on  his  sole  credit ;  where  money  is  lent  to  be  repaid  by  the 
defendant  on  demand,  or  he  is  to  do  some  act,  the  action 
lies  if  he  omits  to  do  the  act  (c).  An  I  O  U  is  not  in 
itself  evidence  of  money  lent(c?). 

Money  paid  J]  — Money  paid  lies  where  the  plaintiff  has 
paid  money  for  the  defendant  by  his  request,  either  express 
or  impliea ;  either  by  way  of  contribution  (e),  or  as  a 
surety  (f\  as  the  accommodation  acceptor  of  a  bill  {g) ;  or 
under  a  legal  obligation,  as  where  a  tenant  under  threat 
of  distress  pays  taxes  which  his  landlord  is  bound  to 
pay  (Ji) ;  and  it  lies  although  the  plaintiff  is  not  reUeved 
from  any  liability  in  consequence  of  the  payment  (i).  The 
plaintiff  must  prove  the  express  agreement  if  there  be  one ; 
if  not,  those  &cts  from  which  a  promise  to  repay  may  be 
implied. 

Money  had  and  received."] — Money  had  and  received 
lies  to  recover  money  which  belongs  to  the  plaintiff,  but 
has  been  obtained  by  the  defendant  by  fraud  (A) ;  by  ex- 
tortion (/);  by  the  improper  use  of  legal  process  (iw);  by 
legal  duress  (w),  or  wrongfiil  detention  of  goods  (o);  or 
by  a  refusal  to  do  what  the  defendant  was  legally  bound 
to  do  (p).  It  lies  where  the  defendant  has  received  money 
paid  by  the  plaintiff  under  a  mistake  or  forgetfrdness  of 
facts  (q)y  but  not  where  it  has  been  paid  under  a  mistake 
of  law(r).     It  lies  also  where  it  has  been  paid  on  a 


(c)  Bristowe  v.  Needham,  9  M. 
&  W.  729. 

(^)  Festnmayer  Y^Adcock,  16  M. 
&  W.  449. 

(tf)  Prior  V.  Hembrow,  8  M.  & 
W.  873;  Sedgwick  v.  Daniel,  2  H. 
&  N.  319;  S.  a,  27  L.  J.,  Exch. 
116. 

(/)  Kemp  T.  Finden,  12  M.  & 
W.  421 ;  Pomnal  v.  Ferrand,  6  B. 
&  C.  439;  put  V.  Pur$sord,  8  M. 
&  W.  539;  Reynolds  v.  Wheeler ^ 
10  C.  B.,  N.  S.  561;  S.  C,  30  L.  J., 
C.  P.  350. 

(jg)  Ga/rrard  v.  Cottrell,  10  Q.  B. 
679. 

(A)  JSxall  V.  PaHridge,  1  T.  R. 
310;  Hooper  v.  Trefry,  1  Exch. 
17. 

(i)  Britain  v.  Lloyd,  14  M.  8c 
W.  762;  Lewis  v.  Campbell,  8  C. 
B.  541;  A  (7.,  14  Jut.  396. 


(h)  Oroch/ordY.  Winter ,1  Camp. 
124. 

(i)  Smith  V.  Sleap,  12  M.  &  W. 
535. 

(m)  Duke  de  Cadaval  y.  Collins, 
4  A.  &  £.  858. 

(n)  Close  V.  Phipps,  8  S.  N.  R. 
381. 

(<?)  Valpy  V.  Manley,  1  C.  B. 
594;  Ashmole  y,  Wainwright,  2 
Q.  B.  837;  Wakefield  y.  Newhon,  6 
Q.  B.  276;  Gates  t.  Hudson,  6 
Exch.  346. 

ip)  Parker  y.  Great  Western 
Railway  Company,  7  S.  N.  R.  845. 

iq)  Kelly  v.  Solari,  9  M.  &  W. 
54;  Barber  Y.Brown,  1  C.  B.,  N.  S. 
121;  S.  C,  26  L.  J.,  C.  P.  41; 
Townsend  v.  Crowdy,  8  C.  B.,  N.  S. 
477; -S.  t7.,  29  L.  J.,  C.  P.  300. 

(r)  Knibbs  y.  Hall,  1  £sp.  84; 
Higgs  V.  Scott,  7  C.  B.  63. 
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ocMiflideration  which  has  afterwards  failed  {$) ;  as  a  deposit 
on  a  bargain  which  has  gone  off,  or  paid  to  a  company  for 
shares  in  an  abortive  scheme  (/).  The  plaintiff,  m  order 
to  succeed,  must  prove  the  receipt  of  the  money  by  the 
defendant,  and  his  own  title  to  recover  it. 

Where  the  person  recei^dng  the  monev  is  a  mere  agent 
of  another  to  whom  he  is  accountable  {«),  or  where  it  is 
paid  to  a  third  party  who  has  not  acknowledged  that  he 
holds  it  for  the  plaintiff  (x),  the  action  does  not  lie. 

Intere8t.'\ — Interest  is  recoverable  in  any  case  where  Intewrt. 
there  has  been  an  express  contract  to  pay  it,  and,  by  the 
custom  of  merchants,  on  bills  of  exchange  (y).  In  other 
cases  it  may  be  recovered  as  damages  iroxn.  the  time  when 
the  debt  was  due,  if  payable  by  a  written  instrument  at  a 
certain  time ;  if  not,  from  the  tune  when  a  written  demand 
of  it  was  made  (r). 

Account  stated,'] — On  an  account  stated,  the  plaintiff  Acoonnt 
must  prove  an  absolute  and  imqualified  {a)  acknowledgment  ^^^^^' 
by  the  defendant  of  his  claim.  It  ought  to  appear  that  the 
account  was  stated  with  reference  to  former  transactions  (A). 
An  oral  admission  of  a  debt  due,  for  goods  sold,  is  evidence 
of  an  account  stated,  although  the  agreement  of  sale  was 
in  writing  (c).  An  I  O  U  is  primd  facie  evidence  of  an 
account  stated  with  the  party  to  whom  it  is  given,  though 
his  name  is  not  on  it  (^) ;  an  award  made  by  an  arbitrator 
is  not  (e).  Where  a  balance  due  under  a  deed  is  admitted, 
the  action  must  be  on  the  deed(/).  An  infant  cannot 
state  an  account,  even  for  necessaries,  but  he  may  ratify  it 
after  he  is  of  age  (^). 


(#)  TaunffY.Ofle,  3  B.  N.  C.  724 
Westropp  V.  Solomon,  8  C.  B.  345 
Woodland  v.  Fear,  7  E.  &  B.  619 
8,  C,  26  L.  J.,  Q.  B.  202. 

it)  Walitah  y.  Spottiswood,  15 
M.  &  W.  601 ;  Jarrett  v.  Kennedy, 
6  C.  B.  319;  Ward  v.  Londes- 
harough,  12  C.  B.  262. 

(u)  Stephens  y.  Badcock,  3  B.  & 
Ad.  354;  Barlow  v.  Brorcn,  16  M. 
&  W.  126 ;  Bamford  v.  Shuttle- 
worth,  11  A.  &E.  926. 

(a?)  Brind  v.  Hampshire,  1  M.  & 
W.  865;  Ully  y.  Hayes,  5  A.  &  E. 
648 ;  Moore  v.  Bushell,  27  L.  J., 
Ezch.  8. 

(y)  Page  t,  Nenman,  9  B.  &  C. 
378. 


(z)  3  &  4  Will.  4,  c.  42,  s.  28. 

(a)  WaymanY.Sillyard,  7  Bing. 
101. 

(ft)  Clark  V.  Webb,  1  C.  M.  &  R. 
29. 

(o)  Nenhall  v.  Holt,  6  M.  &  W. 
662. 

{d)  Fesenmayer  y.Adcock,  16  M. 
&  W.  449;  see,  however,  Lemere  v. 
MlioU,  6  H.  &  N.  656 ;  S.  C,  80 
L.  J.,  Exch.  850. 

(<?)  Bates  V.  Townley,  2  Exch. 
162; /S.  (7.,  12  Jur.  606. 

(/)  Middleditoh  v.  EllU,  2  Exch, 
623. 

{g)  Williams  y.  Moor,  11  M.  & 
W.  266. 
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Bills  and  Promissory  Nbtes.^ — In  an  action  on  a  bill 
or  promissory  note,  if  it  be  by  payee  against  acceptor  or 
maker,  the  liandwriting  must  be  proved ;  the  acceptance 
of  a  bill  admits  the  drawing  (A). 

If  the  action  is  by  indorsee,  the  handwriting  of  the  in- 
dorsement must  be  proved  in  addition. 

In  an  action  by  indorsee  against  a  drawer  or  previous 
indorser,  the  indorser's  signature,  which  admits  the  sig- 
nature and  ability  of  all  previous  parties,  must  be  proved 
first ;  secondly,  presentment  for  payment  or  acceptance, 
and  dishonour ;  thirdly,  notice  of  didionour,  or  a  sufficient 
excuse  for  not  giving  it  (i). 

In  defence  the  defendant  may  show  that  the  bill  or 
note  is  not  properly  stamped.  That  the  signature  is  a 
forgery.  That  a  material  alteration  has  been  made  in  the 
bill  without  the  consent  of  defendant  (A).  That  defendant 
when  he  accepted  or  indorsed  the  bill  was  insane,  or  too 
intoxicated  to  understand  the  effect  of  the  contract,  within 
the  knowledge  of  plaintiff,  but  not  otherwise  (Z).  He  may 
also  show  that  his  signature  was  obtained  by  fraud,  that 
there  was  no  consideration,  or  that  the  consideration  was 
illegal.  In  these  three  cases,  if  the  action  be  by  indorsee, 
it  must  also  be  proved  that  he  took  the  bill  with  knowledge 
of  the  facts,  or  when  overdue,  or  that  he  gave  no  considera- 
tion for  it.  He  may  also  prove  payment  to  the  plaintiff 
or  a  previous  holder,  unless  the  payment  was  made  to  the 
plaintiff  by  a  previous  holder  upon  the  understanding  that 
the  plaintiff  should  sue  for  his  benefit  {m) ;  and  if  the  action 
be  against  an  indorser,  he  may  show  that  the  plaintiff  has 
discharged  him  by  giving  time  to  the  acceptor  or  previous 
indorser  {n\ 

For  not  accept-      For  not  accepting  Goods,"] — In  assumpsit  for  not  ac- 
ing  goods.         ceptin^  goods,  the  plaintiff  must  prove  the  contract,  which 

if  withm  the  Statute  of  Frauds  must  be  in  writing,  unless 
there  has  been  part  payment  or  earnest  or  part  acceptance. 
The  performance  of  all  conditions  precedent  on  the  plain- 


(h)  Smith  V.  Marsackf  6  C.  B. 
486;  8,  a,  12  Jur.  1060;  Halifax 
T.  Lyle,  8  Exch.  446. 

(i)  As  to  what  excoses  notice, 
see  Byles  on  Bills,  p.  273  (8th 
edit.)*  See  also  Caunt  y.  Thomp^ 
$on,  7  C.  B.  400;  S.C,  13  Jur.  496. 

ik) Master  Y,AfUler,  4  T.  R.  320; 
1  Smith's  L.  C.  776  (6th  edit.);  see 


notes. 

(0  Gore  V.  Gibson,  13  M.  &  W. 
263;  MoUon  v.  Camrouw,  2  Exch. 
487;  AC,  12  Jot.  800. 

(m)  Williams  y.  James,  16  Q.  B. 
498;  S.  a,  19  L.  J.,  Q.  B.  446;  14 
Jur.  699. 

(n)  Byles  on  Bills,  c.  zviii. 
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tiflTs  part^  and  refusal  of  the  defendant  to  accept  must  be     Chap.  IV. 
proT^.     The  damages  are  the  difference  bet^veen  the  con- 
tract  price  and  the  market  price  on  the  day  the  contract  is 
broken  (<?). 

The  defendant  may  prove  that  the  goods  did  not  corre- 
spond with  the  sample,  or  were  not  such  as  were  mentioned 
in  the  contract.  For  other  defences,  see  Goods  sold  and 
delivered. 

On  Warranties,'\ — In  an  action  on  a  warranty  the  plain-  On  warranties. 
tiff  must  prove  an  express  warranty  on  the  part  of  the  de- 
fendant ;  the  price  bemg  high  is  no  evidence  of  warranty. 
He  must  also  prove  a  breach  of  the  warranty  at  the  time 
of  sale. 

For  Breach  of  Promise  of  Marriage.^  — In  an  action  for  For  breach  of 
breach  of  promise  of  marriage,  the  plaintiff  must  prove  the  promise  of 
promise.    The  promise  need  not  be  m  writing.    The  breach  ™*'^"  ^' 
miist  also  be  proved.     Tliis  may  be  proved  by  showing 
that  the  plaintiff  has  tendered  marriage  to  the  defendant 
and  been  refused,  or  that  the  defendant  has  married  another 
person.     As  affecting  the  damages,  the  plaintiff  may  pro- 
duce evidence  of  the  pecuniary  circumstances  of  tne  de- 
fendant ;  and  the  mental  suffermg  inflicted  on  the  plain- 
tiff may  be  considered  in  assessing  the  damages  (/?).    The 
parties  themselves  are  competent  >vitnesses.     But  in  such 
an  action  the  plaintiff  cannot  recover  unless  his  or  her 
testimony  be  corroborated  by  some  other  material  evidence 
in  support  of  the  promise  {q). 

The  defendant  may  disprove  the  promise,  or  may  show 
that  a  reasonable  time  for  its  performance  has  not  elapsed; 
or  that  after  the  promise  the  defendant  has  discovered  gross 
immorality  on  the  part  of  the  plaintiff  (r)  ;  or  that  the  en- 
gagement has  been  broken  off  by  mutual  consent. 

Trover,']— In  trover  the  plaintiff  must  prove  either  a  Trover, 
property  in  the  goods,  coupled  with  a  right  of  possession, 
or  a  possession  actual  or  constructive  by  the  plaintiff,  the 
conversion  by  the  defendant,  and  the  value  of  the  ^oods. 

A  special  property,  as  tliat  of  a  bailee,  is  sufficient  (5), 

(fl)  Boorman  y.  JVWA,  9  B.  &  C.  (</)  32  &  33  Vict  c.  68,  s.  2. 

145.  (r)  Irving  v.  Greenrvoody  1  C.  & 

(/?)  See  Hamlin  v.  Great  Horth-  P.  350. 

ern  Railway  Company,  1  H.  &  N.  («)  Xicolls  v.  Bastardy  2  C,  M. 

40ft;  S,a,  26  L.  J.,  Exch.  23.  &  K.  659. 

P.N.  K 
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and  against  a  wrong  doer  mere  possession,  as  that  of  a 
finder,  is  enough  {t). 

The  conversion  may  be  actual,  as  by  a  wrongful  sale,  in 
which  case  no  demand  by  the  plaintiff  need  be  proved  (m), 
or  by  a  refusal  to  deliver  them  to  the  plaintiff  when  de- 
manded {x) ;  this,  however,  is  not  of  itself  a  conversion, 
but  only  evidence  of  such ;  in  the  latter  case  the  defendant 
must  have  the  power  to  deliver  them  when  they  are  asked 
for  (y) ;  he  is  not  guilty  of  a  conversion  because  he  does 
not  at  once  restore  the  chattel,  when  it  is  not  at  the  moment 
in  his  possession,  and  under  his  own  immediate  control  {z). 
The  plaintiff  is  entitled  to  recover  as  damages  the  value 
of  the  goods,  and  damage  for  their  detention. 

The  defendant  may  disprove  the  plaintiff's  property  in 
the  goods,  or  the  conversion,  or  may  show  that  he  has 
delivered  them  up  to  the  true  owner  (a),  or  he  may  give 
in  evidence  the  Statute  of  Limitations,  or  show  that  he 
has  a  lien  general  or  particular  for  work  done  upon  the 
^oods  or  by  a  special  agreement  with  the  plaintiff.  Bankers, 
mnkeepers,  wharfingers,  attorneys,  factors,  dyers,  calico 
printers,  packers  and  insurance  brokers,  have  by  usage 
liens  upon  goods  entrusted  to  their  charge,  for  their  general 
balance.  Carriers  have  a  lien,  but  whether  general  or 
particular  is  disputed.  In  other  cases  the  lien  is  only  on 
the  particular  chattel  upon  which  something  has  been 
done,  as  a  farrier  who  has  shod  a  horse,  the  owner  of  a 
stallion  which  has  covered  a  mare  (i).  But  where  nothing 
has  been  done  on  the  chattel  there  is  no  lien.  Hence  a 
livery  stable  keeper  or  innkeeper  has  no  lien  on  a  horse  (c), 
nor  has  the  unpaid  vendor  of  real  property  a  lien  on  the 
title  deeds  (df),  or  a  conveyancer  on  papers  left  in  his  pos- 
session (e),  A  lien  can  never  exist  where  possession  is 
not  continued,  as  where  goods  are  to  be  paid  for  on  credit, 
or  where,  as  in  the  agistment  of  milch  cows,  the  owner 


(f)  Armory  v.  Delamirie,  1  Str. 
504;  1  Smith's  L.  C.  315  (6th edit.); 
Bridges  v.  Hawhesmorthf  16  Jur. 
1079. 

(«)  Edwards  Y,  Hooper,  11  M.  & 
W.  863. 

(ar)  Burroughes  v.  Bayne,  5  H.  & 
N.  296. 

{y)Edfcards  v.  Hooper,  11  M.  & 
W.  363. 

(z)  Const  y.  Hughes,  2  Scott,  663; 
Towne  v.  Lewis,  7  C.  B.  608. 


(a)  Cheesman  y.  Exall,-^  Exch. 
841. 

( ft)  Scarfe  v.  Morgan,  4  M.  &  W. 
270. 

(jo)  Smith  V.  Dearlove,  6  C.  B. 
132;  S.  a,  12  Jar.  377;  Orchard 
y.  JRackstraw,  19  L.  J.,  C.  P.  303. 

(^d)  Goode  V.  Burton,  1  Exch. 
189;  S.  a,  11  Jut.  851. 

(jet)  Steadman  y.  Hockley,  15  M. 
&  W.  553. 


Evidence  in  Particular  Actions,  131 

must  by  necessary  implication  have  the  occasional  posses-      Chap.  IV. 
sion  for  the  purpose  of  milking  {/)•     Another  defence  stoppage  in 
which  may  be  set  up  is,  that  the  defendant,  being  the  un-  tranaita. 
paid  vendor  of  the  goods,  has  stopped  them  in  transitu, 
the  vendee  being  insolvent  {g). 

Trespass.^ — Trespass  (A),  lies  when  a  trespass  has  been  Trespass. 
committed  by  the  defendant  or  his  agent,  or  by  his  cattle, 
on  plaintiff's  land.  The  plaintiff  must  show  an  immediate 
possession  in  the  land.  The  general  owner  of  land  may, 
nowever,  maintain  trespass  for  injury  to  the  subsoil,  though 
he  has  let  the  herbage  to  another  (i).  The  ownership  of  To  land, 
wastes,  rivers,  walls,  ditches,  &c.  is  proved  either  by  docu- 
mentary evidence  of  title  or  acts  of  ownership.  The  plain- 
tiff must  prove  that  the  trespass  was  committed  by  the 
defendant  or  his  agent  duly  authorized,  either  by  previous 
command  or  subsequent  assent ;  in  the  latter  case  the  agent 
at  the  time  of  the  trespass  must  have  assumed  to  act  for 
defendant  (A).  Evidence  should  be  adduced  of  the  extent 
and  amount  of  damage  done. 

The  defendant  may  disprove  the  commission  of  the  Defence. 
trespass,  either  by  denying  the  fact,  or  showing  that  it 
occurred  by  plaintiff's  fault,  as  by  defect  of  fences;  or 
may  show  that  the  plaintiff  was  not  possessed  of  the  place 
in  question  at  the  time  when  the  trespass  was  committed ; 
or  ne  may  dispute  the  plaintiff's  title,  or  set  up  any  title 
in  himseli  which  would  limit  the  plaintiff's  (/).  He  may 
show  leave  and  licence  from  the  plaintiff,  express  or  im- 
plied from  previous  circumstances.  He  may  also  show 
satis&ction  to  the  plaintiff  by  payment  or  otherwise,  or  a 
release,  or  may  rely  on  the  Statute  of  Limitations. 

Trespass  is  the  proper-form  of  action  where  the  plain-  To  goods. 
tiff's  goods  are  taken  away,  or  injured  by  the  wilful  or 
immediate  act  of  the  defendant.     If  the  injury  is  only 
consequential  (w),  or  committed  by  a  servant  of  the  defen- 

(/)  Jacksan  v.  Cummin$i  5  M.  before  the  Common  Law  Procedure 

&  W.  842.  Act,  15  &  16  Vict.  c.  76. 

(^)  Lickbarrowv.  Mason,  2  T.  II.  (i)  Cox  v.   Glue,  6  C.  B.  633; 

63;  1  Smith's  L.  C.  669  (6th  edit.);  S.  C,  12  Jur.  185. 

see  tufteg.  (A)  Wilson  v.  Tumman,  6  S.  N. 

(A)  Although  these  actions  in  the  R.  894. 

coimtj  court  are  of  tort  gcnerallr,  {I)  As  to  the  jurisdiction  of  the 

whether  trespass  or  case,  it  is  thought  court  to  try  the  case  where  such  a 

best  to  arrange  them  under  the  forms  defence  is  raised,  see  ante,  p.  56. 

as  they  existed  in  the  superior  courts  (m)  Leame  v.  Bray^  8  East,  693. 
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dant  not  expressly  authorized  to  do  the  wrongful  act,  case, 
not  trespass,  is  the  proper  remedy  (w). 

Trespass  also  lies  for  an  assault,  or  any  other  direct 
personal  injury  committed  by  the  defendant  on  the  plain- 
tiff, as  false  imprisonment  or  obstruction  of  his  personal 
liberty  (o).  The  plaintiff  must  prove  the  commission  of 
the  acts  complained  of  by  the  defendant,  and  the  damage 
resulting  therefrom.  He  may  recover  not  only  for  the 
damage  that  has  actually  occurred,  but  for  such  as  pro- 
bably will  be  the  immediate  result  of  the  wrongfid  act  (/>). 

Tne  defendant  may  show  that  the  act  complained  of  was 
done  under  process  or  authority  of  law.  In  assault  he 
may  prove  that  the  plaintiff  assaulted  him  first,  and  that 
he,  the  defendant,  only  acted  in  self-defence,  or  that  he 
acted  in  defence  of  his  possession  of  a  house  or  goods.  He 
may  also  show  that  the  damage  sustained  by  &ie  plaintiff 
is  not  as  great  as  he  alleges. 

If  the  defendant  relies  on  self-defence,  the  plaintiff  may 
show  in  reply  that  the  violence  used  was  excessive,  and 
more  than  the  accasion  would  justify. 

Case,'] — An  action  on  the  case  lies  for  injuries  and 
obstructions  to  incorporeal  hereditaments,  as  disturbance 
of  common  or  right  of  way;  diversion  of  watercourses; 
nuisances,  as  by  building  a  roof  so  as  to  throw  water  on 
plaintiff's  premises  (y),  or  carrying  on  an  offensive  trade, 
so  as  to  render  enjoyment  of  life  or  property  uncomfort- 
able; so  by  buildmg  or  otherwise  obstructing  the  light 
and  air  around  plamtifTs  house.  In  all  these  cases  the 
plaintiff  must  prove  the  existence  of  the  right  on  his  part, 
the  obstruction  thereof  by  the  defendant,  and  the  amount 
of  damage  he  has  sustained. 

The  defendant  may  give  in  evidence  the  same  defences 
which  have  been  mentioned  under  trespass  to  land. 

Case  is  also  the  proper  remedy  against  carriers  for  not 
carrying  or  delivering  goods  safely.  They  are,  at  common 
law,  insurers,  and  liable  for  all  accidents  except  by  the  act 
of  God  or  the  king's  enemies  (r);  but  by  the  1  Will.  4, 
8.  68,  they  may,  by  afiixing  notices  in  their  oflSces,  restrict 


(fi)  Wheatley  v.  Patrick,  2  M.  & 
W.660. 

(p)  Bird  y.  Jonen,  7  Q.  B.  742. 

(»)  Hodtoll  V.  Stalebress,  11  A. 
&  E,  801;  Mcklin  v.  Williams,  10 


Exch.  259. 

(q)  Fay  v.  Prentice,  1  C.  B.  828. 

(r)  Ibrward  v.  PiUard,  1  T.  R. 
33,  per  Lord  Mansfield. 
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their  liabilities  in  the  case  of  gold,  trinkets,  silks  or  other  Chap.  IV. 
Taluables,  where  the  package  exceeds  10/.  in  value.  If 
the  notice  is  given,  they  are  protected,  though  guilty  of 
gross  negligence  (5),  but  not  against  the  felonious  acts  of 
their  servants  (f).  In  actions  against  carriers,  it  is  not 
necessary  to  prove  any  contract ;  therefore  a  railway  com- 
pany is  liable  to  a  ser^-ant  for  loss  of  his  baggage,  though 
Ids  fare  is  paid  by  his  master  {u). 

The  liability  of  railway  companies  as  carriers  is  fiirther 
regulated  by  the  "Railway  and  Canal  Traffic  Act,  1854," 
17  &  18  Vict.  c.  31  (x). 

Case  lies  also  for  negligent  acts  committed  by  the  de-  To  person  of 
fendant  or  his  servants,  by  which  the  plaintiff  or  his  pro-  property, 
perty  is  injured,  as  by  the  negligent  driving  of  a  carriage, 
or  sailing  of  a  ship;  so,  if  the  plaintiff  were  a  passenger 
in  a  public  carriage,  although  the  injury  in  part  arose  from 
the  unskilful  management  of  the  carriage  in  which  he 
was  (y ).  But  he  cannot  recover  if  such  injury  could  have 
been  avoided  by  the  exercise  of  reasonable  care  on  his  part, 
or  on  the  part  of  the  person  having  the  management  of 
the  carriage  or  vessel  in  which  he  is  (z). 

Case  lies  also  for  neglecting  properly  to  enclose  danger- 
ous premises.  In  all  these  cases  the  plaintiff  must  prove 
negligence  upon  the  part  of  the  defendant,  or  if  the  act  be 
committed  by  a  servant,  prove  the  service  and  negligence 
on  his  part.  A  master  is  not  liable  for  the  wanton  or 
malicious  acts  of  his  ser\'ant  done  to  carry  out  the  servant's 
own  purposes  (a),  nor  for  unauthorized  acts  committed  by 
him  beyond  the  scope  of  his  emplojnnent  (i).  But  for  any 
act  of  the  servant  in  the  course  of  his  employment,  and 
done  to  effect  the  purpose  for  which  he  is  engaged,  the 
master  is  Uable,  even  though  the  act  be  >vilful  and  malicious 
and  contrary  to  express  orders  (c).     A  master  is  not  liable 


(*)  Hinton  v.  JDibbin,  2  Q.  B.  646. 

(0  1  Will.  4.  c.  68,  8.  8. 

(«)  Marshall  v.  Yark  and  Neno- 
eaitle  Railrcay  Company ^  21  L.  J., 
C.  P.  34. 

(ap)  M*Manu9  v.  Lancashire  and 
Yorkshire  Jiailn?ay  Company ,  4  H. 
&  N.  327;  Peek  v.  North  Stafford- 
shire Railivay  Company ^  E.,  B.  & 
E.  986;  S.  C,  27  L.  J.,  Q.  B.  465; 
82  L.  J.,  Q.  B.  241;  OaHon  v. 
Bristol  and  Exeter  Railway  Com- 
pany, 30  L.  J.,  Q  B.  273;  M'Cance 
T.    London  and   North- Western 


Railway  Company,  7  H.  &  N.  477; 
8.  C.y  31  L.  J.,  Exch.  66. 

(y)  Ri^hey  v.  Hewitt,  6  Exch. 
240;  8.  C,  19  L.  J.,  Exch.  291. 

( 2 )  TJiorogood  v.  Brya  n,  and  Catt- 
liny.  Hills,  8  C.B.  116. 

(a)  APManus  v.  Crickett,  I  East, 
106 ;  Cro/t  V.  AlUon,  2  B.  &  A. 
590. 

( h)  Joel  V.  Morrison,  6  C.  &  P. 
601. 

{c)  Limpus  V.  London  General 
Omnibus  Company,  1  II.  &  C.326; 
iSr.  a,  32  L.  J.,  Exch.  34. 
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Case. 


PabtIL 


Defence. 


Action  by  exe- 
cntoreof  peiv 
sons  killed. 


to  his  servant  for  the  negligent  acts  of  his  fellow- 
servant  (rf). 

The  owner  of  a  wild  animal,  or  of  a  tame  one  if  he 
knows  of  its  ferocity  or  habit  of  doing  injury,  is  answerable 
for  all  damage  ensuing  by  its  acts  {e). 

The  defendant  may  disprove  any  of  the  facts  which  the 
plaintiff  is  bound  to  prove,  or  show  that  the  act  complained 
of  arose  from  such  negligence  on  the  part  of  the  plaintiff 
that  the  defendant  could  not  by  the  exercise  of  ordinary 
care  have  avoided  it  (/),  or  that  the  damage  is  not  so  great 
as  the  plaintiff  allies. 

Actions  by  Executors  of  Persons  killed,^ — When  a  per- 
son is  killed  by  the  wrongfid  act,  neglect  or  de&ult  of 
another,  an  action  may  be  brought  in  the  name  of  the 
deceased's  executor  or  administrator,  for  the  benefit  of  the 
deceased's  wife,  husband,  parent  or  child,  amongst  whom 
the  damages  are  to  be  divided  as  the  jury  direct  (y). 


Actions  for  Actions  for  Malicious  Prosecution,'] — In  an  action  for 

malidoos  pro-   malicious  prosecution,  the  plaintiff  must  prove  the  prose- 
*^**^^  cution.     And  this  should  be  proved  in  the  same  way  as 

other  proceedings  of  court  are  proved  (A).  He  must  show 
that  tne  prosecution  has  terminated  in  his  acquittal  (i); 
that  the  defendant  was  the  prosecutor  (A),  and  that  the 
proceedings  were  both  malicious  (/)  and  also  without 
reasonable  and  probable  cause  (m).  Malice  means  any  in- 
direct motive,  any  object  other  than  the  bona  fide  further- 
ance of  justice;  and  malice  or  no  malice  is  a  question  for 
the  jury.     The  absence  of  reasonable  and  probable  cause 


CS)  Wi^niore  v.  Jayt  5  Exch. 
854;  8.  (?.,  19  L.  J.,  Exch.  300; 
Hutchinson  v.  The  York,  New- 
castle and  Berwick  Railway  Com- 
pany, 5  Exch.  343;  19  L.  J.,  Exch. 
296;  WiggeU  y.  Fox,  11  Exch.  832; 
8.  C,  20  Jur.  996 ;  8outhcote  v. 
8tanley,  1  H.  &  N.  247;  Or^ffiths 
v.  Gidlow,  8  H.  &  N.  H^,  Abraham 
v.  Reynolds,  6  H.  &  N.  143;  Riley 
T.  Baxendale,  6  H.  &  N.  445;  MeU 
lars  T.  Shaw,  1  B.  &  S.  437. 

(<?)  May  y.  BurdeU,  9  Q.  B.  101 ; 
Cox  y.  Burhage,  32  L.  J..  C.  P.  89. 

(/)  Bavies  y.  Mann,  10  M.  &  W. 
646. 

{g)  9  &  10  Vict  c.  93;  Vose  y. 


Lancashire  and  Yorkshire  Rail- 
way Company,  2  H.  &  N.  728;  S.C, 
27  L.  J.,  Exch.  249;  Birkett  v. 
Whitehaven  Junction  Railway 
Company,  4  H.  &  N.  730 ;  8.  C,  28 
L.  J.,  Exch.  348 ;  Blake  y.  Midland 
Railway  Company,  18  Q.  B.  93. 

(A)  Ante,  p.  113. 

(i)  Arundell  y.  Tregono,  Yely. 
116. 

ik)  Roscoe*8  Eyidence,  p.  528, 
11th  edit. 

(0  PurceU  v.  Macnamara,  9 
East,  361. 

(m)  Johnstone  y.  Sutton,  1  T.  R. 
545. 
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may  be  evidence  of  malice^  but  it  is  not  necessarily  so  (n).     Chap.  I 
Whether  there  has  been  an  absence   of  reasonable  and 
probable  cause  is  a  question  for  the  judge  (o). 

The  defendant  may  give  evidence  in  disproof  of  any  of 
HbQ  allegations  which  the  plaintiff  has  to  prove^  and  in 
particular  may  bring  forward  any  facts  tending  to  show 
the  absence  of  malice  or  the  existence  of  reasonable  and 
probable  cause. 

These  observations  apply  also  to  actions  for  malicious 
arrest. 

For  Defamation,'] — The  plaintiff  in  an  action  of  Ubel  Fordefam 
must  prove  the  publication  by  the  defendant  of  the  matter  ^^^ 
complained  of  in  print  or  writing,  or  by  a  picture  or  other 
fixed  mode  of  representing  ideas.  Special  provisions  were 
formerly  made  by  the  6  &  7  Will.  4,  c.  76,  to  facilitate  the 
proof  of  puUication  in  the  case  of  libels  contained  in 
newspapers.  But  these  are  all  repealed  by  the  32  &  33 
Vict.  c.  24,  except  sect.  19  of  the  earlier  act,  which  is  re- 
enacted  by  the  latter.  By  that  section,  a  suit  in  equity 
will  lie  to  discover  the  name  of  the  printer,  publisher  or 
proprietor  of  a  newspaper,  or  any  matter  relative  to  the 
printing  or  publishing  of  a  newspaper,  in  order  to  assist  an 
action  of  libel.  And  the  defendant  cannot  plead  or  demur 
to  the  bill,  but  must  make  the  discovery  asked  for;  though 
the  evidence  so  obtained  cannot  be  used  against  the  de- 
fendant except  in  the  proceeding  for  which  the  discovery 
is  made.  In  other  cases  the  publication  may  be  proved  by 
showing  that  the  defendant  has  written  the  words  in  ques- 
tion or  caused  them  to  be  printed,  and  shown  or  given  or 
sent  them  to  any  person,  or  that  a  copy  has  been  sold  at  his 
shop,  or  that  he  nas  otherwise  given  currency  to  the  docu- 
ment by  himself  or  his  agent.  But  a  publication  to  the 
plaintiff  himself  only  is  not  actionable  {p 

In  an  action  of  slander  the  plaintiff'  must  prove  the 
speaking  of  the  words  complained  of  by  the  defendant  in 
the  presence  of  some  person  other  than  the  plaintiff.  He 
must  &rther  prove  that  the  woirds  impute  to  him  a  criminal 
offence,  or  an  infectious  disease,  or  misconduct  in  a  public 
office,  or  misconduct,  negligence,  or  want  of  skill  m  the 
way  of  his  profession,  trade  or  business,  or  else  that  he  has 

(n)  Mitchell  y.  Jenkim,  5  B.  &      169. 
Ad.  588.  {p)  Phillips  v.  Jansen,  2  Esp. 

(0)  Ponton  T.  Williamt,  2  Q.  B.      624. 


136  Case, 

Pabt  n.      suffered  special  damage  of  a  pecuniary  or  material  cha- 
"  racter,  such  as  the  loss  of  a  situation,  the  diminution  of 

trade,  or  the  loss  of  a  marriage  by  a  woman  (/>). 

If  words  written  or  spoken  be  not  in  their  ordinary  sense 
defamatory,  the  plaintiff  must  prove  any  circumstances 
which  make  them  so.  But  malice  need  not  in  general  be 
proved.  The  question  whether  the  matter  is  libellous  or 
not  is  a  question  for  the  jury. 

By  way  of  defence,  the  defendant  may  disprove  the 
publication  by  him,  or  disprove  the  defamatory  sense  of 
the  words  published,  or  he  may  show  that  the  publication 
was  privileged,  which  is  a  defence  in  the  absence  of  actual 
malice  (y) ;  or  he  may  show  that  the  defamatory  matter  is 
true ;  or  he  may  give  evidence  of  an  apology  in  mitigation 
of  damages  (r) ;  or  if  the  libel  be  in  a  newspaper  he  may 
rely  as  a  defence  upon  an  apology  and  the  payment  into 
court  of  amends  (s). 

In  the  case  of  communications  prim&  facie  privileged, 
the  plaintiff  may  still  prove  actual  malice.  And  to  prove 
the  animus,  evidence  may  be  given  of  other  libels  and 
slanders  than  that  sued  for,  whether  earlier  than  it  or 
later. 

For  acdaction.  For  Seduction.'] — In  an  action  for  seduction  the  plain- 
tiff must  prove  that  the  person  seduced  was  in  his  service 
at  the  time.  In  the  case  of  a  daughter,  it  is  sufficient 
evidence  of  service  to  show  that  she  was  living  with  the 
plaintiff,  her  father,  as  a  member  of  his  family  (/).  It 
must  be  proved  further,  either  that  the  defendant  enticed 
the  servant  away  from  the  plaintiff's  service  (m),  or  that  he 
debauched  the  servant ;  and  in  the  latter  case  it  seems  to 
be  necessary  to  show  fiuther  that  the  servant  has  been 
made  pregnant,  or  ill,  so  as  to  be  incapacitated  from  ser- 
vice (tt\  Evidence  of  the  circiunstances  of  the  seduction 
may  be  given  in  aggravation  of  damages. 

The  defendant  may  disprove  any  of  the  plaintiff's  alle- 
gations, or  may   give  evidence   of  the   conduct   of  the 

(^)  3  Blackstonc's  Commentaries,  any  of   these  special  defences,  see 

123.  ante,  p.  95. 

(^)  As  to  what  commanications  (t)  Evant  y.  Walton,  2  L.  R., 

are  priyileged,  see  Roscoe's    Evi-  C.  P.  615;  S.  C,  36  I^^  J.,  C.  P. 

dence,  p.  618  ^  %eg.  11th  edit  307^  see  Roscoe's  Evidence,  p.  589, 

(r)  6  &  7  Vict.  c.  96,  s.  1.  11th  edit. 

(j)  Ihid.,  sect.  2.    As  to  notice  (f/)  Euans  v.  Walton,  ntjfra. 
where  a  defendant  means  to  rely  on 
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plaintiff^  or  the  character  of  the  servant,  in  mitigation  of    Chap.  IV. 
damages.  ' 

Other  Ca8e8/\ — Case  is  also  the  proper  remedy  against  Other  cases. 
innkeepers,  carriers  or  other  bailees,  for  injuries  done  to 
goods  entrusted  to  them. 

Also  for  deceitful  representation  made  to  the  plaintiff, 
by  which  he  is  injured ;  but  this  action  does  not  lie  in  tort 
unless  the  representation  is  shown  to  be  false  to  the  know- 
ledge of  the  person  making  it  (x). 

Case  also  lies  for  infringement  of  patents  or  copyright. 

(a?)  Ormrod  y.  Huth,  14  M.  &  W.  661 ;  Bawling  v.  Bell,  I  C.  B.  961. 
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CHAPTER  V. 


HEARING  OF  PLAINT  AND  JUDGMENT. 


Adjournment,  139. 
Change  of  Venue,  139. 

Commitment   fob   Contempt, 
139: 

For  Perjury. 

Proceedings  at  Hearing,  141 : 

Where  neither  Party  appears. 

Where  Plaintiff  does  not  ap- 
pear^ or  is  nonsuited. 

Where  Defendant  does  not  ap- 
pear. 

Admission  hy  Defendant, 

Admission  hy  Person  not  De- 
fendant, 

Appearance  in  Person  or  other- 
wise. 

Jury  Trial,  143. 

Right  to  Begin,  144: 

Equitable  Defences,  146 : 

Examination   of   Witnesses, 
147: 

In  chief 

Opinion  of  Witness, 

Refreshing  Recollection. 

Cross-examination, 

Re-examination. 

Witnesses  in  Defence  or  r^ly. 

Amendment,  149: 

Character  of  Parties, 

Executor  wrongly  sued  or  suing 
in  his  own  Right, 


Plaintiffs  Name  or  Descrip- 
tion. 

Defendants, 

Where    Wife    is    improperly 
joined. 

Where    too    many    Plaintiffs 
joined. 

Where  too  few  Plaintiffs. 

Where  too  many  Defendants. 

Where    Defendants     not    all 
served. 

Of  Variance. 

When  Title  comes  in  Ques- 
tion, 151. 

Judgment,  151 : 

Order  to  pay  forthwith. 

Order  to  pay  by  Instalments. 

On  Bond  within  Sd:9  Will  3, 
c.2. 

Abatement,  153 : 

Death  of  Plaintiff  or  Defen^ 
dant. 

Bankruptcy  OB  Insolvency  of 
Plaintiff,  153. 

Judgment   against  Married 
Woman,  153: 

Service    of    Judgment    ob 
Order,  154 : 

WT^en  necessary. 

How  served. 

Registry  of  Judgments,  154. 


On  the  day  named  in  the  summons  the  plaintiff  should 
appear  in  courts  and  the  defendant  must  appear  to  answer 
the  plaint.     On  answer  being  made  in  courts  the  judge 
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proceeds  to  try  the  cause  In  a  summary  way,  and  give      Chap.  V. 
judgment  without  pleading  or  formal  joinder  of  issue  (a).     ' 

Adjournment.^ — The  judge  may  make  orders  for  grant-  Adjonmment 
ine  tmae  to  the  plaintiff  or  defendknt  to  proceed,  and  may 
adjourn  any  court,  hearing  or  further  hearing  of  a  cause, 
as  may  seem  fit  to  him  (^ ;  and  when  anything  required 
by  the  practice  of  the  court  to  be  done  by  either  party 
before  or  during  the  hearing  is  not  done,  the  judge  may, 
in  his  discretion,  and  on  such  terms  as  he  thinks  fit, 
adjourn  the  hearing,  to  enable  the  parties  to  comply  there- 
with (c).  The  parties  themselves  may  also  by  consent, 
at  any  time  before  the  cause  is  called  on,  postpone  the 
hearing  to  such  subsequent  court  as  the  judge  may 
direct  (rf). 

Where  a  cause  is  adjourned,  no  order  of  adjournment 
need  be  served  on  either  party  unless  by  direction  of  the 
judge  (e). 

Change  of  Venue,'] — If  the  judge  is  satisfied,  by  either  Chang©  of 
^  party  to  the  cause,  that  it  can  be  more  conveniently  or  ^«^tt«- 
fairly  tried  in  some  other  court,  he  may  send  it  for  hearing 
to  such  other  court ;  or,  if  the  jwdge  be  himself  interested 
in  the  matter,  he  may,  or  if  an  officer  is  plaintff,  he  must, 
at  the  request  of  the  defendant,  send  it  for  hearing  to 
some  other  convenient  court  of  which  he  is  not  the  judge. 
The  proceedings  are  to  be  transmitted  to  the  other  court, 
and  the  Judge  of  it  is  to  appoint  a  day  for  hearing,  notice 
whereof  IS  to  be  given  to  the  parties  (jf). 

Commitment  for  Contempt,"] — If  any  person  wilfully  Commitment 
insults  the  judge  or  any  juror,  or  any  officer  of  the  court,  ^^  contempt 
during  his  sitting  or  attendance  in  court,  or  in  going  or 
returning  fi-om  court,  or  wilfully  interrupts  the  proceed- 
ing of  the  court,  or  otherwise  misbehaves  yi  court,  any 
bailiff  or  officer,  with  or  without  the  assistance  of  others, 
may,  by  order  of  the  judge,  take  the  offender  into  cus- 
tody ;  and  the  judge  may,  bv  warrant  imder  his  hand  and 
the  seal  of  the  court,  commit  him  to  prison  for  any  time 
not  exceeding  seven  days,  or  impose  upon  him  a  fine  not 

{a)   9   &  10  Vict.   c.  96,  b.  74,  (<f)  Rule  108. 

p.  416.  ie)  Rule  109. 

(J)  lb.,  8.  81,  p.  421.  See  Form  (/)  19  &  20  Vict  c.  108,  ss.  20, 

60,  App.  22,  p.  408. 

(0)  Rule  110. 
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exceeding  5/.,  and  in  default  of  payment  may  commit  him 
to  prison  for  any  time  not  exceeding  seven  days,  unless  the 
fine  be  sooner  paid  (^). 

As  many  acts  done  by  persons  may  come  within  the 
provisions  of  the  statute,  which  it  would  be  impossible 
adequately  to  describe  in  words,  the  judge  has  jurisdiction 
to  decide  conclusively  whether  any  particular  act  amounts 
to  an  insult,  interruption  or  misbehaviour,  if  there  be  any 
evidence  on  which  he  could  reasonably  hold  it  to  be  so ; 
nor  need  the  warrant  of  commitment  steite  more  than  that 
the  judge  has  been  wilfully  insulted.  In  an  action  for 
trespass  p.nd  false  imprisonment  brought  against  the  high 
bailiff  and  the  governor  of  the  gaol,  the  defendants  justified 
under  a  warrant  under  the  seal  of  the  court,  and  directed 
to  them;  whereby  after  reciting  that  the  plaintiff  had 
wilfiilly  insulted  the  judge  during  his  sitting,  and  that  there- 
upon the  judge  had  ordered  him  to  be  taken  into  custody, 
and  detained  until  the  rising  of  the  court,  it  "  therefore" 
required  the  defendants  to  arrest  the  plaintifi*,  and  imprison 
him  for  seven  days :  it  was  held,  that  the  warrant  was  not 
bad  for  uncertainty  in  specifying  the  cause  of  commitment,, 
nor  for  omitting  to  describe  the  nature  of  the  insults ;  and 
that  the  recital  that  the  plaintiff  had  insulted  the  judge 
was  a  sufficient  adjudication  of  the  offence  (A). 

By  the  9  &  10  Vict.  c.  95,  s.  113,  the  judge  might 
commit  for  contempt  to  any  prison  to  which  he  had  power 
to  commit  other  offenders  by  tliat  act;  by  the  12  &  13 
Vict.  c.  101,  8.  2,  the  judge  is  empowered  to  commit  for 
contempt  to  any  common  gaol  wherein  the  debtors  under 
judgment  and  m  execution  of  the  superior  courts  may  be 
confined,  for  any  county,  &c.,  wholrjr  or  in  part,  within 
the  district  of  the  judge,  or  to  any  other  gaol  which  may 
be  allowed  by  the  declaration  of  tne  Secretary  of  State,  or 
to  any  prison  provided  under  sect.  49  of  the  former  act. 

Commitment  for  PerjuryJ] — Under  sect.  19  (J)  of  the 
14  &  15  Vict.  c.  100  (An  Act  for  Improving  the  Ad- 
ministration of  Criminal  Justice),  a  judge  of  a  county 
court,  in  case  it  appears  to  him  that  any  person  has  been 
guilty  of  perjury  m  any  proceeding  made  or  taken  before 
him,  may  direct  a  prosecution  for  such  perjury,  on  reason- 


(<7)  9  &  10  Vict  c.  65,  s.  113, 
p.  442.  See  form  of  commitment, 
74,  App. 

(A)  Levy  v.  Moylan,  1  L.,  M.  & 


P.  307.     And  see  He  Pater,  5  B. 
&  S.  299. 

(i)  This  section  will  be  found  in 
faU  in  the  Appendix. 
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able  cause,  and  commit  such  person  for  trial  at  the  next  Chap.  V. 
assizes  of  the  county  or  other  district  within  which  the 
perjury  was  committed,  unless  he  enters  into  a  recognizance, 
with  one  or  more  suflScient  surety  or  sureties,  conditioned 
for  his  appearance,  and  that  he  will  surrender  and  take  his 
trial,  and  not  depart  the  court  wdthout  leave.  The  judge 
may  also  require  any  person  he  may  think  fit  to  enter  into 
a  recognizance,  conditioned  to  prosecute  or  give  evidence 
against  the  person  to  be  prosecuted,  and  give  a  certificate 
of  the  prosecution  having  been  directed,  which  is  to  be 
deemed  sufficient  proof  of  such  prosecution  having  been 
directed. 

Where  neither  Party  appears,^ — If  neither  party  appears  Where  neither 
at  the  hearing,  the  cause  is  usually  struck  out  by  order  of  P"^y  appears, 
the  judge.    But  where  the  plaint  is  issued  under  sect.  2  of 
30  &  31  Vict.  c.  142,  and  neither  party  appears,  the  cause 
is  not  to  be  struck  out  till  two  months  after  the  return 
day  (J). 

Hliere  Plaintiff  does  not  appear y  or  is  Nonsuited."] — If  Where  plaintiff 
the  plaintiff  does  not  appear  the  cause  is  struck  out.  If  ^^^  not  ap- 
the  plaintiff  appears,  but  docs  not  make  proof  of  his  JSted. 
demand  to  the  satisfaction  of  the  judge,  he  may  nonsuit 
the  plaintiff,  or  give  judgment  for  the  defendant  (A).  This 
is  especially  provided  by  the  statute,  but  it  does  not  limit 
the  common  law  right  which  a  plaintiff  possesses,  to  with- 
draw from  the  suit  at  any  time  before  judgment  (/) ;  or,  if 
there  be  a  jury,  before  they  have  delivered  their  verdict  (m). 
It  has  also  been  decided  that  the  term  "nonsuit"  is  used 
in  the  act  in  the  same  sense  as  it  receives  at  common  law ; 
and,  unless  the  plaintiff  consents  to  a  nonsuit,  the  judge 
has  no  power  to  order  it  (n).  Whether  there  is  a  nonsuit 
or  judgment  for  the  defendant,  if  the  defendant  appears 
and  does  not  admit  the  demand,  the  judge  may  award  to 
him,  by  way  of  costs  and  satis&ction  for  his  trouble  and 
attendance,  such  sum  as  he  thinks  fit,  which  is  recoverable 
in  the  same  way  as  a  debt  or  damage  ordered  to  be  paid  {o). 

(j)  Rule  112.  Exch.  380;  S.C,  21  L.  J.,  Exch. 

(i)    9    &  10  Vict.  c.  95,    b.  79,  151 ;  16  Jar.  430. 

p.  418.      See  form  of  order,  56,  (»)  StancUffe  v.  Clarltey  7  Exch. 

App.  439;  S.C.,  21  L.  J.,  Exch.  129;  16 

(*)  JRohinson  v.  Lawrence^  2  L.,  Jur.  430. 

3f.  &  P.  673;  S.a,  21  L.  J.,  Exch.  (o)  9  &  10  Vict.  c.  95,  s.  79,  p. 

36;  15  Jut.  1087.  418.    See  form  of  order,  66,  App. 

(*»)    Ouihwaite  v.  Hudson,    7 
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If,  however,  the  plaintiff  does  not  appear,  and  the  defen- 
dant, or  some  one  duly  authorized  on  his  behalf,  appears 
and  admits  tlie  cause  of  action  to  the  ftill  amount  claimed, 
and  pays  the  fees  payable  by  the  plaintiff,  the  court  may 
proceed  to  give  judgment  as  if  the  plaintiff  had  ap- 
peared ( /?) ;  and  in  any  case  where  the  plaintiff  does  not 
appear  by  himself  or  his  attorney,  and  the  defendant  does 
so  appear,  the  judge  may  award  to  the  defendant  or  his 
attorney,  by  way  of  costs  of  liis  attendance  and  satisfaction 
for  his  trouble,  such  sum  as  the  judge  in  his  discretion 
thinks  fit,  to  be  recovered  as  above  {q) ;  in  the  same  manner 
and  to  the  same  amount,  as  to  coimsel,  attorney  and  wit- 
nesses and  other  matters  as  if  the  cause  had  been  tried, 
but  no  hearing  fee  may  be  charged  (r). 

The  power  of  nonsuiting  is  confined  to  cases  in  which 
the  court  has  jurisdiction.  But  if  by  a  claim  of  title  or 
otherwise  it  appears  that  the  court  has  no  jurisdiction,  the 
judge  must  order  the  cause  to  be  struck  out,  unless  the 
parties  consent  to  his  tr^Hng  it,  and  he  maj^  give  the  de- 
fendant the  same  costs  as  in  case  of  a  nonsmt  \s). 

Where  the  Defendant  does  not  appear.'] — If  the  defen- 
dant does  not  appear,  or  sufficiently  excuse  his  absence,  or 
neglects  to  answer  when  called  in  court,  the  judge,  on  proof 
of  service  of  the  summons,  may  proceed  to  the  trial  of  the 
cause  on  the  part  of  the  plaintiff  only,  and  the  judgment 
is  as  valid  as  if  both  parties  had  attended ;  but  the  judge 
may  then,  or  at  any  subsequent  court,  set  aside  the  judg- 
ment and  execution,  and  grant  a  new  trial,  on  such  terms 
(if  any)  as  to  payment  of  costs,  giving  security  for  the  debt 
or  costs,  or  other  terms,  as  he  tliinks  fit,  on  si^cient  cause 
shown  to  him  {t).  In  an  action  of  contract,  if  the  defen- 
dant does  not  appear  in  person  or  by  some  person  duly 
authorized  on  his  behalf,  and  no  sufficient  excuse  for  his 
absence  is  shown,  the  registrar  may,  by  leave  of  the  judge, 
on  proof  of  service  of  the  summons  and  of  the  debt,  enter 


(»)  9  &  10  Vict.  c.  95,  8.  79, 
p.  418. 

{q)  13  &  14  Vict.  c.  61,  s.  10,  p. 
419.  Under  sect.  79  of  the  former 
act,  there  was  some  ambigoity  as  to 
whether  a  jndge  conld  grant  costs 
to  the  defendant  in  cases  whore  the 
plaintiff  does  not  appear,  or  only 
where  there  was  a  nonsnit  or  verdict 
for  the  defendant 


(r)  Rule  111. 

(*)  30  &  31  Vict.  c.  142,  s.  14,  p. 
419.  Before  that  act,  the  court  had 
no  power  to  give  costs  in  such  a 
case ;  Lanford  v.  Partridge^  1  H. 
&  N.  621 J  S.  a,  26  L.  J.,  Exch. 
147. 

(f )  9  &  10  Vict.  c.  95, 8. 80,  p.  420; 
see  "New  Trial,"  post.  Chap.  Yl\l, 
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judgment  for  the  plaintiff,  and  he  has  the  same  power  to  Chap.  V. 
order  payment  by  instalments,  or  to  enter  a  nonsuit,  or 
strike  out  or  adjourn  the  cause,  as  the  judge  has ;  and  the 
judgment  is  as  valid  as  if  both  parties  had  appeared ;  but 
the  judgment  and  execution  may  be  set  aside,  and  a  new 
trial  granted  on  such  terms  as  the  judge  may  require  (m). 

Admission  by  Defendant'] — Where  a  defendant  appear-  Admiasion  by 
ing  at  the  hearing,  either  in  person  or  by  some  person  duly  defendant 
authorized  to  appear  for  him,  admits  the  claim,  the  regis- 
trar may,  by  leave  of  the  judge,  settle  the  terms  and  condi- 
tions upon  which  it  is  to  be  paid,  and  enter  up  judgment 
accordingly  (v). 

Admission  by  Person  not  Defendant.'] — Where  a  person.  Admission  by 
other  than  the  defendant,  appears  at  the  hearing,  and  person  not  de- 
admits  that  he  is  the  person  whom  the  plaintiff  intended  ®° 
to  charge,  his  name  may  be  sustituted  for  that  of  the 
defendant,  if  the  plaintiff  consents,  and  the  cause  may  pro- 
ceed as  if  such  person  had  been  originally  named  m  the 
summons ;  and  the  costs  of  the  person  originally  named 
as  defendant  are  in  the  discretion  of  the  judge  {w). 

Appearance  in  Person  or  otherwise,] — We  have  seen  Appearance 
{ante,  P«  41),  when  counsel  or  attorneys  may  appear  for  in  person  or 
parties  in  court.      It  is  not  necessary  for  either  party,  ®"^®'^^''^*^* 
previous  to  the  hearing,  to  give  notice  to  the  other,  or  to 
the  court,  of  his  intention  to  employ  a  barrister  or  attorney 
to  act  as  his  advocate  at  the  hearing,  nor  is  the  allowance 
of  costs  to  the  barrister  or  attorney  affected  by  want  of 
such  notice  (x). 

Where  a  party  appears  in  person,  he  has  a  right  to 
address  the  judge  or  jiuy  as  his  own  advocate,  and  then, 
being  sworn,  to  give  evidence  as  a  witness,  but  such  a 
course  is  inconvement  and  objectionable  (y ). 

No  attorney  may  appear  for  any  person,  until  he  has 
si^ed  a  roll  or  book  kept  by  the  registrar  for  that  piirpose. 
jWo  fee,  however,  is  payable  for  this  (z). 

Jury  Trial.] — In  cases  in  which  a  jury  has  been  sum-  Jury  trial, 
moned  at  the  request  of  either  party  to  try  the  action,  five 

(u)  30  &  31  Vict  c.  142,  s.  16,  p.  (a?)  Rule  114. 

420.  (y)CobbeU  v.  HudsaUy  1  E.  &  B. 

(t^)  30  &  31  Vict  c  142,  s.  17,  11;  8,  C,  22  L.  J.,  Q.  B.  11;  17 

p.  420.  Jut.  488. 

(9r)  Role  119.  (z)  Rale  113. 
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Part  II.  jurymen  are  impannelled  and  sworn,  by  the  registrar  of  the 
court,  not  as  in  the  superior  courts,  separately  to  try  each 
action,  but  to  give  true  verdicts  according  to  the  evidence 
in  the  causes  which  are  brought  before  them ;  and  being 
once  sworn,  they  need  not  be  re-sworn  in  each  triah 
Either  of  the  parties  is  entided  to  his  lawfiil  challenge, 
against  all  or  any  of  the  jurors,  as  in  the  superior  courts. 
♦  The  jurymen  when  sworn  must  give  an  unanimous 
verdict  (a). 

Right  to  begin.       Right  to  heginJ] — The  general  rule  is,  that  the  party 

begins  on  whom  tne  burden  of  proof  lies,  so  that  where 
any  substantial  fact  must  be  proved  by  the  plaintiff  in 
order  to  enable  him  to  succeed  m  his  action,  he  is  entitled 
to  begin,  and  this  rule  applies  equally  in  actions  of  con- 
tract and  tort  (b) ;  with  tnis  difference,  that  whereas  in 
actions  of  contract  the  defendant,  by  admitting  the  plain- 
tiff's claim,  and  relying  only  on  some  special  defence,  as 
infancy,  coverture,  payment  and  release,  or  the  like,  the 
onus  probandi  being  shifted,  may  claim  the  right  to  begin ; 
in  actions  of  tort,  although  the  act  complained  of  is 
admitted  by  the  defendant,  still,  where  the  plaintiff  seeks 
to  recover  substantial  damages,  he  has  a  right  to  begin,  in 
order  to  complete  his  case,  by  adducing  evidence  from 
which  the  amount  of  those  damages  may  be  estimated  (c). 
In  accordance  with  this  principle,  it  was  held  that  where 
in  an  action  on  a  promissory  note,  coverture  only  was 
pleaded,  the  defendant  had  the  right  to  begin ;  although 
the  plaintiff  sought  to  recover  interest  upon  the  note,  which 
was  not  made  payable  upon  the  face  oi  it,  there  being  no 
necessity  for  a  jury  to  estimate  the  amount  of  damages 
which  were  in  fact  liquidated  (rf). 

In  ascertaining  upon  whom  the  burden  of  proof  lies, 
it  is  not  sufficient  to  look  «ierely  to  the  form  of  the  issue, 
whether  it  be  affirmative  or  negative  on  either  side.  The 
substance  must  be  regarded ;  and  if  there  be  a  negative 
averment  which  is  material  to  the  plaintiff's  case,  some 
general  evidence  of  it  must  be  adduced  (e).     A  common 

(a)  9  &  10  Vict  c.  95,  8.  72,  p.  415,  {o)   See   per  Lord  Denman,    in 

and  8. 73,  p.  416.    A8  to  the  groands  Mercer  y.  Whall. 

of  challenges,  either  to  the  array  or  {d)  Cannam  v.  Farmer ^  3  Exch. 

to  the  poll,  see  Chitty's  Archbold's  698. 

Practice,  pp.  433  et  teq.  11th  edit  {e)  See  per  Alderson,  B.,  Oeach 

ih)  Mercer  v.  Whall,  6  Q.  B.  447;  v.  Ingall,  14  M.  &  W.  98. 
Booth  V.  Milm,  15  M.  &  W.  669. 
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instance  of  this  occurs  when  a  plaintiff  alleges  that  a  Chap.  V. 
bouse  was  not  in  repair  {f)y  or  that  a  horse  sold  with  a 
warranty  was  not  sound  (g) ;  and  even  where  a  plaintiff 
complained  that  premises  had  not  been  insured  by  the 
defendant  pursuant  to  a  covenant  to  that  effect,  it  was 
held  necessary  for  the  plaintiff  to  give  some  evddence  that 
they  had  not  been  insiu:ed,  although  he  had  given  notice 
to  produce  the  policy  (h).  The  test  most  commonly  pro- 
posed is,  to  consider  for  whom  the  verdict  must  be,  if  no 
evidence  at  all  were  given  (i) ;  the  burden  of  proofs  then 
rests  upon  the  other  side.  The  principal  exceptions  to 
this  rule  are :  Firsts  where  there  is  a  presumption  of  law 
in  favour  of  a  certain  state  of  things ;  as  that  a  man  is  of 
sound  mind,  till  the  contrary  is  proved;  that  he  will 
rightly  perform  the  duties  which  the  law  casts  upon  him. 
Therefore  in  an  action  against  a  earner  for  negligence  in 
the  conveyance  of  goods  of  greater  value  than  the  amount 
to  which  he  had  by  notice  limited  his  responsibility,  it 
was  held  that  the  onus  lay  upon  the  plaintiff  to  prove 
negligence,  and  not  on  the  defendant  to  show  reasonable 
care  (A).  So,  as  the  absence  of  fraud  is  always  to  be  pre- 
sume, the  holder  of  a  bill  of  exchange  is  presumed  to 
have  come  by  it  honestly,  and  is  not  called  upon  to  prove 
that  he  has  given  consideration  until  his  title  is  impeached 
by  proof  of  fraud,  duress,  that  the  bill  was  lost  or  stolen, 
or  the  like  (/).  Secondly ^  where  it  happens  that  from 
the  nature  of  the  facts  in  dispute,  they  lie  particularly  in 
the  knowledge  of  one  side,  very  slight  evidence,  if  any, 
is  necessary  m  order  to  cast  on  that  side  the  burden  of 
proof  (m) ;  therefore,  in  the  case  of  an  action  for  not  in- 
suring premises  before  mentioned,  but  little  evidence 
would  have  suflSced  to  shift  the  burden  of  proof;  indeed, 
in  an  action  against  a  railway  company  by  a  passenger, 
for  negligence,  it  was  held  that  the  plaintiff  makes  out  a 
primd  facie  case,  by  showing  that  when  the  accident 
occurred  the  train  and  railway  were  exclusively  under  the 


(/)  Soward  v.  LeggaU,  7  C.  &  W.  97. 

P.  618.  (*)  Marsh  v.  Home,  5  B.  &  C. 

ig)  Othom  v.  Thompton,  2  Mood.  827. 

&  R.  254.  (l)  MUU  V.  Barber,  1  M.  &  W. 

(A)  Doe  T.  Whitehead,  8  A.  &  E.  425 ;  Bailey  v.  Bidwell,  13  M.  & 

671.  W.  78. 

(i)  Amo»  T.  Hughetf  1  Mood.  8c  (m)  See  per  Alderson,   B.,    in 

B.  464;  Oeaeh  y.  Jngall,  14  M.  &  Elkin  t.  Janson,  18  M.  &  W.  662. 

•     P.N.  L 
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direction  and  control  of  the  defendants  (w).  If  a  mistake 
be  made  by  the  judge  in  deciding  upon  the  right  to  begin, 
whereby  manifest  wrong  is  done  to  either  side,  it  will  be  a 
groimd  for  a  new  trial  (o). 

Equitable  DefenceSy  and  Answers  to  DefencesJ] — The 
defendant  or  the  plaintiff  in  replevin  may,  if  he  has  given 
the  requisite  notice  (/?),  at  the  hearing  set  up,  by  way  of 
defence,  any  fiicts  which,  if  judgment  were  given  against 
him,  would  entitle  him  to  be  relieved  against  the  judgment 
upon  equitable  grounds.  And,  in  the  same  way,  the 
plaintiff  may  set  up  an  equitable  answer  to  any  defence 
made  by  the  defendant  {(]).  But  the  court  is  not  boimd  to 
give  efltect  to  any  equitable  defence  or  answer,  if  it  appears 
that  the  matter  sought  to  be  set  up  cannot  be  dealt  with 
by  the  court,  in  the  exercise  of  its  common  law  jurisdiction, 
so  as  to  do  justice  between  the  parties  (r). 

Those  matters  only  can  be  admitted  as  equitable  defences 
in  actions  at  law  which,  if  used  in  a  court  of  equity,  would 
entitle  the  party  using  them  to  a  perpetual  and  uncondi- 
tional injimction  against  the  judgment  {s\  Thus,  in  an 
action  upon  a  contract,  a  mistake  which  in  equity  would 
only  entide  the  defendant  to  have  the  contract  reformed, 
is  no  defence  at  law  {() ;  but  if  the  mistake  be  one  which 
would  in  equity  entitle  the  defendant  to  be  relieved  from 
the  contract  altogether,  it  is  otherwise  (w).  And  in  the 
same  way,  if,  in  any  action,  a  contract  between  the  parties 
rendering  it  inequiteble  to  maintain  the  action  be  set  up,  it 
is  a  defence  if  a  court  of  equity  would  simply  and  uncon- 


(n)  Carpus  v.  London  and 
Brighton  llailnay  Company y  6  Q. 
B.  747. 

{o)  Ashhy  V.  Batei,  16  M.  &  W. 
689.  See  note  at  the  end  of  Booth 
T.  minet,  16  M.  &  W.  671. 

(i?)  As  to  notice.  See  anteyia, 
94. 

\q)  17  &  18  Vict.  c.  125,  ss.  83, 
86,  applied  to  the  county  courts  by 
order  in  council,  18th  Nov.,  1867. 
The  sections  referred  to  give  to  the 
plaintiff  or  defendant  in  the  superior 
courts  the  right  to  plead  or  rej^ly 
equitably,  and  make  it  a  condition 
of  this  right  that  the  plea  or  replU 
eation  shall  commence  with  certain 
words.  The  order  in  council  simply 
applies  these  proYisions  to  the  county 


courts,  and  says  that  the  statutes, 
rules,  orders  and  forms  in  use  in  the 
county  courts  shall  apply  to  pro- 
ceedings thereunder,  so  far  as  ap- 
plicable. These  proyisions  suggest 
a  question,  whether  it  be  not  neces- 
sary  to  plead  equitable  defences  in 
the  county  courts.  But,  on  the  whole, 
it  seems  clear  that  they  may  be  raise(l 
in  the  same  way  as  other  defences, 
provided  due  notice  be  given  under 
Hule  95. 

(r)  17  &  18  Vict,  c  125,  s.  86. 

(<)  Wodehoute  v.  FarebrotheTf  5 
E.  &  B.  276;  8,C.,  25  L.  J.,  Q.  B. 
18. 

it)  Percy  Y.Oleaga,  llExch.  606. 

(w)  Wake  V.  Harrop,  6  H.  &  N. 
768;  S,a,  30  L.  J.,  Exch.  273. 
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ditionallj  restrain  the  plaintiff  from  enforcing  his  claim  ( v).      Chap.  V. 
It  is  no  defence  if  a  court  of  equity  would  require  some- 
thing  to  be  done  by  the  party  seeking  relief,  or  unpose  any 
conditions  upon  the  relief  granted  {w). 

A  defendant  is  not  bound  to  set  up  an  equitable  defence 
in  answer  to  the  action ;  he  may  take  proceedings  in  equity 
instead,  if  he  prefers  it  (jt).  But  if  he  has  applied  for  an 
injunction  in  equity,  he  cannot  rely  ui)on  the  same  facts  at 
law  {y).  And  if  he  has  pleaded  equitably  at  law,  he  can- 
not go  to  a  coiul;  of  equity  on  the  same  grounds  (z). 

Examination   of   fVitnesses.l  —  If  the   ends   of  justice  Examinatioii 
will  be  thereby  promoted,  the  judge  will,  on  the  applica-  ®^  witnesses. 
tion  of  either  side,  order  the  witnesses  on  both  sides  out 
of  court. 

A  witness  during  his  examination  in  chief,  that  is  by  In  chief. 
the  party  on  whose  behalf  he  is  siunmoned,  should  be 
asked  no  questions  that  do  not  bear  immediately  on  the 
matter  in  dispute;  he  must  not  be  asked  leading  questions; 
that  is,  questions  which  suggest  what  answer  is  expected, 
or  which  are  answered  *^  yes  "  or  *^no."  This  rule  does 
not  apply  to  matter  introductory,  but  must  be  strictly 
observed  when  the  material  points  of  the  case  are  reached ; 
nor  does  it  hold  when  a  witness  is  called  to  contradict 
another ;  he  may  then  be  asked,  **  Did  A.  B.  use  such 
words  ?  "  {a^. 

The  opinion  of  a  witness,  as  to  a  fact  in  issue,  is  generally  Opinion  of 
inadmissible,  as  placing  the  witness  in  the  position  of  the  witness, 
judge  (i) ;  so  a  witness  relating  what  was  said  by  another, 
may  not  be  asked,  "  What  did  you  understand  by  those 
words  ?  "  unless  it  is  first  shown  that  the  words  were  not 
used  in  their  ordinary  sense  (c).  Where,  however,  the 
question  is  one  as  to  which  no  person  can  be  supposed 
capable  of  arriving  at  a  correct  conclusion,  unless  ne  has 
devoted  his  particular  attention  to  the  subject,  as  medicine, 
science,  trade,  foreign  law,  or  the  like,  witnesses  possess- 
ing peculiar  skill,  from  previous  study  and  practice,  as 

(r)  Wood  Y,  DwarrU,  11  Exch.  (z)  5>rrcKv.J7f>^«,lDeG.  &  J. 

493 ;  AC,  26  L.  J.,  Exch.  129.  388 ;  S.C,  28  L.  J.,  Ch.  887. 

(w)    Mines  Royal  Societies  y.  {a)  Edmonds y.WalterfSHtBTk,S. 

Maanau.lO  Exch.  489;  3.0.,  24  L.  (b)  Carter Y.Boehm,SBxirrA905. 

J.f  Exch.  7.  Sec  also  the  notes,  1  Smith's  L.  C. 

(a-)  Kingrfordy,  Swiitford,  28  L.  490  (6th  edit). 

J.,  Ch.  413.  .  (0)  Daines  t.  Jlartley,  8  Exch. 

(y)  SehltimbergerY,Lister,2QJj.  200;  S,C.,  12  Jur.  1098. 
J.,  Q.  B.  167. 
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Part  n. 


Befreshing 
recollection. 


Ciofls-exami- 
natiozu 


Be-examina- 
tion. 


Cross^xamination. 

doctors,  chemists,  engineers,  merchants  or  foreign  lasers, 
may  state  their  opinion  {d) ;  but  even  they  are  not  per- 
mitted to  state  their  views  on  matters  of  moral  or  legal 
obligation,  or  how  persons  would  probably  have  been  in- 
fluenced under  particular  circumstances  {e). 

A  witness  imder  examination  may  refer  to  an  entry 
or  memorandum,  made  by  himself  at  the  time,  or  shortly 
after  the  occurrence,  of  the  feet  to  which  it  relates,  in  order 
to  refresh  his  memory,  though  it  would  not  be  of  itself 
evidence,  as  an  tmstamped  receipt  (y).  The  book  or 
paper  to  which  the  witness  refers  must  be  produced  (^), 
and  the  counsel  on  the  other  side  may  inspect  it  without 
being  bound  to  make  it  evidence  (A). 

Cross-examination.l — As  a  person  called  merely  to  pro- 
duce a  document  need,  not  be  sworn,  the  opposite  party  is 
not  entitled  to  cross-examine  him,  even  although  he  is 
sworn  by  mistake  (i). 

In  cross-examination  leadin]g  questions  may  be  asked, 
nor  need  they  be  confined  to  the  matter  in  issue,  since  any 

Juestions  may  be  put  which  tend  to  discredit  the  witness, 
f,  however,  the  question  is  irrelevant  to  the  issue,  the 
person  putting  it  must  be  content  with  the  answer,  and 
cannot  call  other  witnesses  to  contradict  it  (A).  A  witness 
is  not  compelled  to  answer  a  question  which  might  expose 
him  to  prosecution  (Z). 

•  Re-examinationJ] — After  a  witness  has  been  cross- 
examined,  the  party  who  called  him  has  a  right  to  re- 
examine him,  so  as  to  explain  what  he  has  stated  on 
cross-examination,  although  he  may  have  been  asked  and 
answered  as  to  fex^ts  not  admissible  in  evidence  (m),  but 
no  new  matter  must  be  introduced  (n) ;  the  object  being 
to  explain  the  cross-examination,  not  to  add  ferCts  omitted 
in  the  examination  in  chief. 


{d)  M^Naghten'i  ease,  10  CI.  & 
Fin.  200;  Folkery,Chadd,%iyovig, 
167;  Taylor  on  Evidence,  s.  1037 
(4th  edit). 

(e)  See  per  Lord  Denman,  Camp^ 
hell  v.Jliokards,  6  B.  &  Ad.  846. 

(/)  Maugham  v.  Hubbard,  8  B. 
&  C.  14. 

.  (g)  Howard  v.  Caufield,  6  DowL 
417. 

(A)  Sinclair  t.  Stephenwn,  1  C. 


&  P.  582 

(i)  Rmh  T.  SmUh,  1  C.  M.  &  R. 
94.    See  note. 

(A)  Att.'Gen,  t.  Hitchcock,  1 
Exch.  91 ;  S.C.,  11  Jur.  478. 

(Q  Cafes  v.  Hardacre,  3  Taunt. 
424. 

(«i)  Blemitt  v.  Tregonning,  3  A. 
&  E.  554. 

(«)  Prince  t.  Samo.  7  A.  &  E. 
627. 
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Witnesses  in  Defence  or  Reply.'] — The  plaintiff  having      Chap.  V. 
closed  his  case,  the  defendant  calls  such  witnesses  as  he 


thinks  fit ;  and  the  plaintiff  may  in  reply  call  witnesses  to  defence  or 
contradict  evidence  which  has  been  given  by  the  defen-  reply, 
dant  {o).  But  it  has  been  held  that  he  cannot,  having 
relied  on  a  prima  facie  case  in  the  first  instance,  call  new 
evidence  merely  to  confirm  or  add  to  it(/?).  This,  how- 
ever, is  a  matter  for  the  discretion  of  the  judge,  and  in 
cases  where  it  seems  to  him  proper  that  the  plaintiff  should 
supply  some  deficiency  in  his  original  case  by  additional 
evidence  he  may  receive  it  {(j). 

Amendment."] — Where  a  party  sues  or  is  sued  in  a  repre-  Amendment 
sentative  character,  but  at  the  hearing  it  appears  that  he 
ought  to  have  sued  or  been  sued  in  his  own  right,  the  judge 
may,  at  the  instance  of  either  party,  and  on  such  terms  as 
he  thinks  fit,  amend  the  proceedings  accordingly,  and  the 
case  may  then  proceed,  as  to  set-off  and  other  matters,  as 
if  the  proper  description  of  the  parties  had  been  given  in  Character  of 
the  summons  (r).  parties. 

In  the  same  manner,  when  a  party  sues  or  is  sued  in  Execntor 
his  own  right,  and  it  appears  at  the  hearing  that  he  sliould  ^^J  ^^ 
have  sued  or  been  sued  in  a  representative  character,  the  own  right 
judge  may,  at  the  instance  of  either  party,  and  on  such 
terms  as  ne  may  think  fit,  amend  the  proceedings  accord- 
ingly, and  the  cause  may  then  proceed,  as  to  set-off  and 
omer  matters,  as  if  the  proper  description  of  the  party  had 
been  given  in  the  summons  {s). 

Where  the  name  or  description  of  the  plaintiff  in  the  Plaintiff's 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  name  or  do- 
be  amended  at  the  instance  of  either  party  by  order  of  the  ""^^  ^^ 
judge,  on  such  terms  as  he  thinks  fit,  and  the  cause  may 
then  proceed,  as  to  set-off  and  other  matters,  as  if  the 
name  or  description  had  been  originally  such  as  it  appears 
after  the  amendment  has  been  made  {t). 

Where  the  name  or  description  of  a  defendant  in  the  Defeadanta, 
summons  is  insufficient  or  incorrect,  and  the  defendant 
appears  and  objects  to  the  description,  it  may  be  amended 
in  the  same  way ;  but  if  no  sucn  objection  is  taken,  the 
cause  may  proceed,  and  in  the  judgment^  and  all  subse- 

(<?)  Shaw  V.  Beck,  8  Exch.  392 ;  {q)  Wright  v.  Wilcox,  14  Jur. 

JBromne  v.  Murray, ^y.  &  Moo.  2;>4.       746. 

(/>)  Jaeohs  v.  Tarlefofty  1 1  Q.  B.  (r)  Rule  120. 

21 ;  S.a,  12  Jur.  617.  (#)  Rule  121. 

(f)  Rule  122. 
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150  Amendment. 

PabtU.      qnent  proceedings  founded  on  such  summons,  the  defen- 
dant maj  be  named  and  described  in  the  same  manner  (u). 
Wlicn  wife  ii        ^  actions  by  or  against  a  husband,  if  the  wife  is  im- 
improperlj       properly  joined  or  omitted  as  a  party,  the  summons  may 
jomcd.  Y^  amended  at  the  hearing,  at  the  instance  of  either  party, 

by  order  of  the  judge,  on  such  terms  as  he  thinks  fit,  and 

tne  cause  may  proceed  as  to  set-off  and  other  matters  as  if 

the  proper  person  had  been  made  party  to  the  suit  (x). 

Where  too  Where  a  greater  number  of  persons  have  been  made 

n^TpUiiitiffB  plaintiffs  than  by  law  required,  the  name  of  the  person 

^  miproperly  joined  may,  at  the  instance  of  either  party,  be 

struck  out,  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed  as  to  set-off  and 
other  matters  as  if  the  proper  parties  had  alone  been  made 
plainti£&  (y). 
Wliere  too  few  Where  a  less  number  of  persons  have  been  made  plain-- 
plaintiffs.  tiffs  than  by  law  required,  the  name  of  the  omitted  person 

may,  at  the  instance  of  either  party,  be  added  by  order  of 
the  judge,  on  such  terms  as  he  may  think  fit,  and  the  cause 
may  proceed  as  to  set-off  and  other  matters  as  if  the  proper 
persons  had  been  originally  made  parties ;  and  if  such  per- 
son, either  at  the  hearing  or  at  some  adjournment  thereof, 
personaUv  or  by  writing,  signed  by  him  or  his  agent,  con- 
sents to  become  a  plaintiff,  judgment  may  be  pronounced 
as  if  such  person  had  originally  been  joined ;  but  if  such 
person  does  not  consent,  a  nonsuit  must  be  entered  (z). 
Where  too  Wliere  a  greater  number  of  persons  have  been  made 

many  defen-      defendants  tnan  by  law  required,  the  name  of  the  person 
*■•  improperly  joined  may,  at  uie  instance  of  either  party,  be 

struck  out  hy  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  party  or  parties  had 
alone  been  sued,  and  the  costs  of  the  person  improperly 
joined  as  a  defendant  are  to  be  in  the  discretion  of  the 
judge  (a). 
Where  defend-  Where  two  or  more  persons  are  made  defendants,  and 
antenot all       all  of  them  have  not  been  served,  the  name  or  names  of 

the  defendant  or  defendants  who  have  not  been  served  may, 
at  the  instance  of  either  party,  be  struck  out  by  order  of 
the  judge,  on  such  terms  as  he  thinks  fit ;  and  the  cause 
may  then  proceed  in  all  respects,  as  to  set-off  and  other 

(tt)  Rule  123.  (z)  Rule  126. 

(ar)  Rule  124.  {a)  Rule  127. 

(y)  Rule  125. 
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matters,  as  if  the  party  or  parties  whose  name  or  names      Chap.  v. 
have  not  been  struck  out  hsA  alone  been  made  defendant  "" 
or  defendants  (&). 

The  cases  in  which  the  judge  may  at  the  trial  amend  Amendment  of 
the  summons,  either  as  to  the  parties  to  the  action  or  their  ^*"*»ce- 
description,  having  been  mentioned  above,  it  is  only  neces- 
sary to  add  that  the  judge  may  also,  at  all  times,  amend 
all  defects  and  errors  in  any  proceeding,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  whether  the 
defect  or  error  is  that  of  the  party  applying  to  amend  or 
not ;  and  all  such  amendments  may  be  made  with  or  with- 
out costs,  and  upon  such  terms  as  to  the  judge  may  seem 
fit;  and  all  such  amendments  as  are  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  ques- 
tion in  controversy  between  the  parties  must  be  made,  if 
duly  applied  for  (c). 

If,  however,  the  particulars  of  the  plaintiff's  claim, 
served  with  the  summons,  do  not  disclose  a  cause  of  action 
within  the  jurisdiction  of  the  county  court,  the  judge  can- 
not amend  them,  so  as  to  turn  the  claim  into  one  over 
which  he  has  cognizance.  Under  these  circumstances  he 
has  no  power  to  hear  or  decide  upon  the  case  (d). 

When  Title  comes  in  question^] — We  have  already  seen  When  title 
that  the  county  court  has  now  jurisdiction  where  neither  cpmes  in  qnes- 
the  value  of  the  land  in  dispute  nor  the  rent  payable  in   ^^^ 
respect  thereof  exceeds  the  sum  of  20/.  {e).     Besides  this, 
in  every  case,  whatever  may  be  the  amoimt  in  dispute, 
where  title  incidentally  comes  in  question,  if  both  parties, 
or  their  attorneys,  agree  in  writing  to  give  the  judge  power 
to  decide  the  claim  which  it  is  the  immediate  object  of  the 
action  to  enforce,  the  judge  may  decide  it ;  but  the  judg- 
ment of  the  court  will  not  be  evidence  of  title  between  the 
parties  or  their  privies  in  any  other  action  or  proceeding, 
nor  does  the  consent  preclude  an  appeal  fi*om  the  de- 
cision {/). 

Judgment."] — When  the  hearing  of  a  case  is  ended,  the  Judgment 
judge  gives  judgment  in  a  summary  way  (^),  or  if  there 
be  a  jury,  sums  up  to  them,  and  they  return  their  verdict, 

{h)  Rule  128.  {e)  Ante,  p.  66. 

(c)  19  &  20  Vict.  c.  108,  s.  57,  p.  (/)  19  &  20  Vict.  c.  108,  s.  25,  p. 

398.  386. 

(rf)  In  re  Hopper  v.  Warburton,  (g)d&lO  Vict  c.  95, 8. 69,  p.  894. 
32  L.  J.,  Q.  B.  104. 
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Order  to  pay 
forthwith. 


By  instal- 
ments. 


In  either  case  the  result  is  entered  by  the  registrar  in  a 
book  (A). 

The  entry  of  the  order  by  the  registrar  is  conclusive 
evidence  of  it,  and  it  cannot  be  contradicted  by  the  entry 
made  by  the  judge  in  his  own  minute  book  (J). 

No  order,  judgment,  or  verdict,  can  be  quashed  or 
vacated  for  want  of  form  (A),  nor  can  a  judgment  be  re- 
versed by  writ  of  error  (/). 

If  the  judgment  be  for  a  sum  exceeding  20/.,  the  judge 
must  order  payment  forthwith,  or  within  fourteen  clear 
days  from  the  judgment,  unless  the  plaintiff,  his  attorney 
or  agent,  consents  to  payment  by  instalments  (w). 

If  the  judgment  be  mr  a  sum  not  exceeding  20/.,  the 
judge  may  make  orders  concerning  the  time  or  times 
and  by  what  instalments  the  debt  or  damages  shall  be 
paid  {m). 

When  an  order  is  made  for  payment  by  instalments, 
they  are  payable  at  such  periods  as  the  judge  orders.  If 
no  period  is  mentioned,  the  first  becomes  due  on  the  twenty- 
eighth  day  from  the  day  of  making  the  order,  and  every 
successive  instalment  becomes  due  at  a  like  period  from 
the  day  of  the  previous  instalment  becoming  due  (n). 

The  registrar  must  give  notice  to  the  plaintiff  by  post, 
in  the  form  given  in  t£e  Schedule  to  the  Rules,  of  every 
payment  made  under  an  order  for  payment  by  instal- 
ments or  otherwise.  This  notice  need  not,  however,  be 
E'ven  where  the  instalment  does  not  exceed  ten  shil- 
igs  {o). 

In  all  cases,  whether  of  payment  forthwith  or  by  in- 
stalments, the  sums  ordered  to  be  paid  must  be  paid  into 
court  (/?). 

The  judgment  of  a  county  court  cannot  be  moved  into 
a  superior  comi;,  under  the  19  Geo.  3,  c.  70,  or  the  1  &  2 
Vict,  c.  110,  so  as  to  issue  execution  thereon  (y).  But  in 
cases  where  the  defendant  has  no  goods  which  can  be  con- 
veniently taken  in  execution,  it  may  be  moved  (r).     Nor 


(h)  lb.  8.  Ill,  p.  420.  See  Form 
67,  of  judgment  against  defendant 
for  payment  of  debt,  or  damages  and 
costs ;  and  66,  judgment  against 
plaintiff  for  costs.    App. 

(i)  Dewsv.  Ryley,  11  C.  B.  434; 
/Sf.r?.,  2L.  M.  &P.  544. 

(*)  9  &  10  Vict.  c.  on,  8.  136,  p. 
433. 


(0  lb.  8.  108,  p.  420. 

(m)  19  &  20  Vict.  c.  108, 8. 45,  p. 
420.     See  form  of  order,  67,  App. 

in)  Rule  142. 

{o)  Rule  143. 

Ip)  19  &  20  Vict.  c.  108,  8.  45. 

{q)  Moreton  v.  Holt^  10  Exch. 
707;  S.a,  24  L.  J.,  Exch.  169. 

(r)  See  post,  j^,  167. 
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can  an  action  upon  the  judgment  of  a  county  court  be      Chap.  V. 
maintained  in  a  superior  court  (5),  • 


Judgment  on  Bond  within  8  §*  9  Will.  3,  c.  11.] — In  Judgment  on 
actions  for  penalties  to  secure  the  performance  of  cove-  ^?^  ^^|? « 
nants,  within  the  meaning  of  the  8  &  9  Will.  3,  c.  11,  if  ^  j^f  ^^  ^' 
the  comlJ  is  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, judgment  must  be  entered  for  the  amount  of  the 
penalty,  if  it  do  not  exceed  the  amount  over  which  the 
court  has  jurisdiction,   and  where  it  does  exceed   such 
amount,  then  for  the  amoimt  over  which  the  court  has 
jurisdiction ;  and  an  entry  must  be  made  on  the  minutes  of 
the  damages  awarded  to  the  plaintiff,  and  execution  may 
issue  for  the  amount  of  such  damages.     In  case  of  subse- 
quent breaches,  the  plaintiff  may  enter  a  plaint  and  sue 
out  a  summons  in  the  nature  of  a  sci.  fa.  on  such  judg- 
ment, and  must  deliver  particulars   of  such   subsequent 
breaches  {t). 

Abatement.'] — "Where  one  or  more  of  several  plainti£&  or  Abatement 
defendants  dies  before  judgment,  the  suit  does  not  abate  if 
the  cause  of  action  survive  to  or  against  them  (u). 

Where  one  or  more  of  several  plaintiffs  or  defendants  Death  of 
dies  after  judgment,  proceedings  thereon  may  be  taken  §^^J^t^' 
by  the  survivors  or  sundvor,  or  against  the  survivors  or 
survivor,  without  leave  of  the  court  (x). 

Bankruptcy  or  Insolvency  of  PZam/i/f.]-— The  bank-  Bankrnptcy  or 
ruptcy  or  msolvency  of  a  plaintiff  will  not  make  the  action  JSaLtS.^^ 
abate,  if  it  be  one  which  the  assignees  may  maintain,  and 
they  elect  to  do  so  and  give  security  for  costs  within  such 
reasonable  time  as  the  judge  orders.  The  hearing  of  the 
case  may  be  adjourned  until  the  assignees  elect.  If  they 
do  not  elect  and  give  security  within  the  time,  the  defen- 
dant may,  at  the  hearing,  avail  himself  of  the  bankruptcy 
or  insolvency  as  a  defence  (y). 

Judgment  against  Married  Woman.] — Where  a  married  Judgment 
woman  is  sued  as  a  feme  sole,  and  she  obtains  judgment  on  ^^^^^^^ 
the  groimd  of  coverture,  proceedings  may  be  taken  thereon^ 


(«)  BerJteley  v.  EMerkin,  1  E.  &  (t)  Rule  4i. 

B.  806 ;  S.  a,  22  L.  J.,  Q.  B.  281  ;  («)  Rule  198. 

A  wit  in  Y,  MUh,  9  Exch.  288  j  8.0.,  {op)  Rule  199. 

23  L.  J.,  Exch.  40.  Cy;  19  &  20  Vict.  c.  108,  a.  62. 
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in  the  name  of  the  wife,  at  the  instance  of  the  husband, 
without  leave  of  the  court  (z). 

Service  of  Judgment  or  Order ^ — The  judgment  of  a 
county  court  is  similar  to  that  of  a  superior  court,  and 
does  not  require  to  be  served  before  execution  under  it  is 
levied.  Where,  therefore,  the  defendant,  having  received 
a  summons,  but  failed  to  appear,  was  ordered  verbally  to 
pay  the  debt  and  costs  ^^  forthwith,"  and  between  six  and 
seven  o'clock  on  the  same  day  was  served  with  an  order, 
whereby  it  was  "  ordered  that  the  defendant  do  pay  the 
same  (the  sum  adjudged)  to  the  clerk  of  the  court  at  his 
o£Bce  forthwith,  &c.,"  "attendance  at  the  office  from  ten 
till  four  o'clock;"  and  the  defendant,  not  having  paid 
the  sum  adjudged,  his  goods  were  taken  in  execution,  it 
was  held  that  the  proceedings  were  regular  (a).  Where, 
however,  the  order  of  the  court  is  in  the  nature  of  a 
rule  of  a  superior  court — as  where  it  varies  the  terms  of  a 
former  order — it  must  be  served  before  a  party  is  liable 
to  pay  under  it(i).  By  the  rules  of  practice,  orders  for 
the  payment  of  money  or  costs,  or  both,  must  in  all  cases, 
when  directed  to  be  served,  be  prepared  by  the  registrar, 
and  delivered  to  the  baiUff  of  the  home  court,  who  must 
send  them,  by  post  or  otherwise,  to  the  party  ordered  to 
pay,  and  must  enter  the  &ct  of  his  having  done  so  in  a 
book.  The  party,  however,  in  whose  favour  the  order 
was  made  need  not  prove  that  it  was  so  served  before  taking 
proceedings  thereon  (c). 

Registry  of  Judgments.^ — The  15  &  16  Vict.  c.  64, 
s.  18,  provides  that  a  registry  of  every  judgment  for  the 
sum  oi  10/.  and  upwards  shall  be  formed  under  the  direc- 
tion of  the  Commissioners  of  the  Treasury;  and  that 
6uch  fees  shall  be  charged  for  inspection  as  shall  be 
appointed  by  the  Commissioners.  A  Registry  was  esta- 
blished in  1852  under  the  above  power  at  No.  2,  New 


(»)  Rnle  200. 

(a)  My  y.  AfouU,  6  Excli.  918; 
8.  a,  1  L.  M.  &  P.  799;  20  L.  J., 
Exch.  29;  14  Jur.  1070. 

(*)  Ibid. 

(c)  Rales  82  and  140.  The  rnle 
of  1851  was  less  stringent  than  rale 
140.  See  Rohimony.  GeU,  12  C.  B. 
191;  5.(7.,  21  L.  J.,  C.  P.  166;  16 
Jar.  615.  In  which  it  was  held  that  no 


action  lay  against  a  clerk  for  not  pre- 
paring, or  for  negligently  preparing, 
a  notice  to  a  de^ndant  of  an  order 
against  him  to  pay  a  debt  by  instal- 
ments, which  order  was  made  hj  the 
jadgc  at  the  time  of  delivering  ]adg- 
ment;  snch  order  being  part  of  the 
jndgment,  and  in  accordance  with 
the  decision  in  Ely  v.  Moule,  ante, 
not  reqairing  sendee. 
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Street,  Spring  Gardens,  London,  where  all  such  judg-      Chap.  V. 

ments  are    registered.     Persons  may  personally   search 

the  r^stry  on  pa^nnent  of  M.  for  each  name  searched 

for.     Persons  in    the   country   may   obtain    information 

through  the  registrar  of  the  court  in  the  district  where 

they  reside,  or  by  writing  to  the  registry.     In  these  cases 

the  fee  is  \s.  for  each  name.     When  a  judgment  has  been 

satisfied,  the  name  of  the  defendant  may  be  removed  from 

the  registry  on  payment  to  the  registrar  of  the   court 

of6rf.(rf). 

A  return  of  every  judgment  entered  in  the  City  of  Lon- 
don Court  for  10/.  or  upwards  is  to  be  transmitted  to  the 
Registry  (e). 

(d)  15  &  16  Vict.  c.  54,  s.  18,  p.  410.  (je)  Rule  268. 
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Proceedings  on       Proceedings  on  Judgment  more  than  Six  Years  old."] — 
judgment  more  jJq  warrant  aG:ainst  the  ffoods  or  judgment-summons  may 

than  SIX  yean    .  -j.xi.'  ui  "^ 

old.  issue  on  a  judgment  more  than  six  years  old,  unless  some 

payment  has  been  made  into  court  under  such  judgment 
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within  twelve  months  previously,  or  unless  tlie  judge  on  Chap.  VI. 
being  satisfied  that  the  judgment  creditor  has  used  all  due 
diligence  grants  leave  for  it  to  issue ;  but  no  notice  to  the 
defendant,  previous  to  applying  for  such  leave,  is  necessary. 
Such  leave  must  be  expressed  on  the  warrant  or  smnmons 
under  the  seal  of  the  court  (a). 

Writ  of  Fieri  Facias.'] — When  the  judge  has  made  an  Writ  of  fieri 
order  for  the  payment  of  money,  the  amount  is  recover-  ^*ci*8- 
able,  in  case  of  default,  by  execution  against  the  goods, 
and  the  registrar,  at  the  request  of  the  party  prosecuting 
the  order,  will  issue  under  the  seal  of  the  court  a  writ  of 
fieri  facias  as  a  warrant  of  execution  to  the  high  bailiff, 
who  is  thereby  empowered  to  levy  or  cause  to  be  levied,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party 
against  whom  the  order  is  made  (wherever  they  are  found 
within  the  district  of  the  court),  the  sum  ordered  and  costs 
of  execution  (ft).  The  warrant  bears  date  of  the  day  on 
which  it  is  issued,  and  continues  in  force  twelve  calendar 
months  from  the  date,  and  no  longer  (c). 

When  it  may  Issue^ — Where  a  defendant  has  made  When  it  may 
default  in  payment  of  tne  whole  amount  awarded  by  the  ^'*®* 
judgment  or  of  an  instalment  thereof,  execution  may  issue 
agamst  his  goods,  without  leave  of  the  court,  for  the  whole 
amount  of  um^  judgment  and  costs  then  remaining  unsatis- 
fied, unless  in  the  case  of  instalments  the  judge  otherwise 
specially  directs  at  the  time  of  giving  judgment  {d\ 

When  an  order  has  been  made  to  pay  by  instalments, 
execution  cannot  issue  imtil  default  is  made  in  payment 
of  one  instalment;  execution  or  successive  executions, 
under  the  seal  of  the  court,  may  then  issue  for  the  whole 
sum  and  costs  remaining  unpaid,  or  for  such  portion  thereof 
as  the  judge  orders,  either  when  he  makes  the  original 
order  or  subsequently  (e). 

Formerly  a  plaintiff,  wh(5  had  recovered  a  judgment  for 
debt  and  costs,  and  had  received  the  debt  out  of  court, 
was  entitled  to  have  a  writ  of  execution  issued  for  the 
costs ;  and,  in  a  case  where  under  these  circumstances  the 
clerk  of  the  county  court  declined  to  issue  an  execution, 
the  Court  of  Queen's  Bench  granted  a  mandamus  com- 

{a)  Rale  144.  tiff,  App. 

(J)  9  &  10  Vict  c.  95, 8. 94,  p.  430.  (o)  Rule  161. 

See  fonns  of  writs  of   execntion  \d)  Rale  152. 

against  defendant  and  against  plain-  Ifi)  9&10  Victc95|8. 95|p.481. 
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manding  him  to  issue  it  {f).  Now,  however,  as  all  money 
recovered,  whether  debt  or  costs,  must  be  paid  into  court, 
this  question  cannot  arise  (y). 

Cross  Judgments.'] — Where  there  are  cross  judgments 
between  the  parties,  execution  must  be  taken  out  by  that 
party  only  who  has  obtained  judgment  for  the  larger  sum, 
and  for  as  much  as  remains  after  deducting  the  smaller 
sum,  and  satisfaction  for  the  remainder  is  entered,  as  well 
as  satisfaction  for  the  smaller  sum.  If  the  sums  are  equal, 
satisfaction  is  entered  on  both  judgments  (A). 

Suspension  of  Execution,"] — The  judge  may,  at  any 
time,  if  it  appears  to  his  satis&ction  by  the  oath  or  affir- 
mation of  any  person  or  otherwise,  that  the  defendant  is 
unable  from  sickness  or  other  sufficient  cause  to  pay  the 
debt,  damages,  or  instalment,  suspend  any  judgment, 
order  or  execution  for  such  time  and  on  such  terms  as  he 
thinks  fit,  and  so  from  time  to  time,  until  it  appears,  from 
like  proof,  that  the  temporary  cause  of  disability  has 
ceased  (i). 

How  Issued.] — The  registrar  of  the  court  must  issue 
the  warrant  of  execution  at  the  request  of  the  party  pro- 
secuting the  order  under  which  it  is  applied  for  Q').  The 
registrar  must  indorse  on  it  the  amount  to  be  levied,  dis- 
tinmiishing  the  amount  adjudged  to  be  paid,  the  amoimt 
of  me  fee  for  issuing  the  warrant,  and  deliver  to  the  bailiff 
with  the  warrant  a  notice,  which  is  to  be  deUvered  by  the 
bailiff  to  the  party  against  whom  the  warrant  issues,  or 
left  at  the  place  of  seizure  {jk).  The  precise  time  when 
the  warrant  is  applied  for  must  be  entered  by  the  registrar 
in  the  warrant-book  and  on  the  warrant  (/). 

Concurrent  Warrants.] — Warrants  of  execution  may 
be  issued  concurrently  in  one  or  more  districts ;  but  the 
costs  of  more  than  one  warrant  will  not  be  allowed,  unless 
by  order  of  the  judge  (m). 


(/)  Reg.  V.  The  Clerk  of  the 
County  Court  of  Surrey,  21  L.  J., 
Q.  B.  310 ;  17  Jur.  179 ;  8.  C, 
nomine  R.  v.  Fletcher,  2  E.  &  B.  279. 

ig)  19  &  20  Vict  c  108,  s.  45,  p. 
420. 

(*)  9  &  10  Vict.  c.  95,  s.  93,  p.  429. 


(t)  lb.  8. 105,  p.  439.  See  form  of 
order  66,  App. 

Q')  9&  10  Vict.  c. 95,  s.  94, p.  430. 

(A)  Rule  153.  See  Form 37,  App. 

(0  19  &  20  Vict  c  108,  8.  46,  p. 
430. 

(m)  Rule  154. 
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Fee  uponJ] — The  fee  upon  executions  must  be  paid  into     Chap.  VI. 
court  prior  to  the  issue  of  the  warrant  of  execution  (n).  z 
The  fee  is  eighteen  pence  in  the  pound  upon  tlie  amount  ^  ' 

for  which  the  warrant  issues,  but  the  fee  must  not  exceed 
thirty  shillings  (o). 

By  whom  executed,^ — We  have  already  (/?)  seen  that  Bjwhom 
it  is  the  duty  of  the  high  bailiff  or  one  of  the  baiUffs  of  executed, 
the  court  to  execute  all  writs  of  execution,  and  we  have 
seen  how  they  are  protected  in  the  performance  of  their 
duties.  All  constables  and  peace  oflScers  within  their 
several  jurisdictions  must  aid  them  in  the  execution  of 
the  warrants  (y). 

Extortion  hy  Bailiffs,'] — If  the  bailiff  or  his  oflScers  are  Extortion  by 
guilty  of  any  extortion,  besides  the  remedy  by  action  (r),  bailiffs- 
a  summary  remedy  may  be  granted  by  the  judge  (5). 

Trespass^] — The  high  bailiff  is  liable  in  trespass  for  Trespass, 
all  acts  done  by  his  bailiffs  "  under  colour  of  the  writ " 
which  he  has  handed  to  them ;  but  not  for  other  acts,  as 
giving  a  person  into  custody  for  ha\dng  assaulted  them  in 
the  execution  of  their  duty. 

Therefore  where,  under  a  warrant  issued  against  a  de- 
fendant, the  bailiff  broke  and  entered  the  premises  of  a 
third  person,  and  upon  his  resisting  them  they,  under 
colour  of  sect.  114  of  the  9  &  10  Vict.  c.  95,  took  him 
into  custody :  it  was  held  that  the  high  bailiff  was  liable 
with  the  baiUffs  for  the  breaking  and  entering,  which  was 
an  act  done  imder  the  supposed  authority  of  the  writ,  but 
not  for  the  assault,  which  was  committed  in  the  assertion 
of  a  power  riven  by  the  statute  to  the  individual  oflicer 
obstructed  {t).  And  where  a  warrant  of  execution  to  the 
high  bailiff  was  delivered  to  one  of  his  under  bailiffs,  who 
seized  the  goods  of  the  debtor  and  left  a  man  in  possession 
of  them,  and  the  latter  improperly  sold  them  without 
waiting  the  five  days  required  by  sect.  106  of  9  &  10  Vict. 
c.  95  {posty  p.  169),  the  high  bailiff  was  held  liable  (m). 
When  a  warrant  issues  against  a  party  resident  out  of  the 

(n)  19  &  20  Vict.  c.  108,  s.  78,  p.  288. 

391.  (0  Ante,i>.  37. 

(0)  See  direction  as  to  this,  ante,  (t)  Smith  v.  Pritchardy  8  C.  B. 

p.  45.  665;  8.a,\^  L.  J.,C.  P.  53.    See 

(/>)  Ante^jt.  34.  9  &  10  Vict,  c  95,  s.  1 14,  p.  448. 

(^)  9  &  10  Vict.  c.  95,8. 94,  p.  430.  (u)  Burton  y.  Legros,  34  L.  J., 

(r)  Scaffe  t.  Halifax,  7  M.  &  W.  Q.  B.  91. 
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jurisdiction,  the  high  bailiff  of  the  court  out  of  which  it 
issues  is  not  liable  for  any  irregularities  in  its  execution  of 
which  the  bailiffs  of  the  foreign  court  are  guilty,  although 
his  own  bailiff  assists  therein  (x). 

As  to  the  manner  in  which  the  bailiffs  and  others 
acting  under  the  warrant  of  the  court  must  be  sued,  and 
when  the  registrar  of  the  court  must  be  joined  as  a 
defendant,  see  ante,  p.  37. 

Neglect  to  Levy."] — If  any  bailiff  employed  to  levy 
execution  against  goods  and  chattels,  by  neglect,  con- 
nivance or  omission,  loses  the  opportunity  of  levying,  upon 
complaint  of  the  party  aggrieved,  and  proof  of  the  fact 
alleged  being  made  to  the  satisfaction  of  the  court,  on  the 
oath  of  any  credible  witness,  the  judge  may  order  him  to 
pay  such  damages  as  it  appears  that  the  plaintiff  has 
sustained  thereby,  not  exceeding  the  sum  for  which  execu- 
tion issued ;  and  if  on  demand  he  refuses  to  pay  the  same, 
payment  may  be  enforced  in  the  same  way  as  a  judgment 
of  the  court  (y ). 

Supersedeas  hy  Payment.^ — The  registrar  must  endorse 
on  the  warrant  of  execution  the  sum  of  money  and  costs 
adjudged,  and  also  the  increased  costs  for  execution ;  and 
if  the  defendant  pays  or  tenders  to  the  registrar  such  sum 
and  costs,  or  such  part  thereof  as  the  plaintiff  agrees  to 
accept  in  full  for  debt  or  damages  and  costs,  together  with 
the  fees,  the  execution  is  superseded,  and  defendant's  goods 
are  discharged  (z). 

Death  of  Plaintiff,^ — At  common  law,  the  writ  q/l  fieri 
facias  does  not  abate,  although  the  plaintiff  dies  before  it 
is  executed ;  his  executor  or  administrator  may  still  have 


(a?)  9  &  10  Vict  c.  95,  s.  114, 
p.  443.  A  bailiff  of  a  county  conrt, 
sned  for  taking  floods  under  an  ex- 
ecution, was  within  the  exception  of 
sect  128  of  the  9  &  10  Vict  c.  95, 
which  enabled  parties  to  sne  in  a 
superior  court,  although  the  claim 
was  less  than  20^.,  where  an  officer 
of  the  county  conrt  was  a  party 
(except  in  respect  of  any  claim  to 
any  goods  and  chattels  taken  in  exe- 
cution of  the  process  of  the  court,  or 
tiio  proceeds  or  value  thereof):  and 


the  plaintiff  in  such  an  action,  unless 
he  recoyered  more  than  20/.,  or  the 
judge  certified,  was  deprived  of 
costs.  Mann  v.  Buckerfieldj  per 
Erie,  J.,  15  Jur.  57.  This  section  is 
now  repealed  by  30  &  81  Vict  c.  142, 
schedule  C,  and  such  actions  now 
stand  on  the  same  footing  as  any 
others. 

(y)  9  &  10  Vict  c.  95,  s.  116,  p, 
443. 

(z)  lb.  8.  109,  p.  441. 
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the  benefit  of  it  (o ) ;  and  by  the  rales  of  practice,  it  is     Chap.  VI. 
pro\'ided  that  when  one  or  more  of  several  plaintiffs  or 
defendants  dies  after  judgment,  proceedings  thereon  may 
be  taken  by  the  survivors  or  survivor,  or  against  the  sur- 
vivors or  survivor,  ^vithout  leave  of  the  court  {V). 

Execution  by  Person  not  a  Party, "] — Execution  may  Execation  by 
issue  on  behalf  of  any  person  not  a  party  to  the  suit  by  person  not  a 
leave  of  the  registrar,  upon  proof  of  title  to  the  benefit  ^    ^' 
of  the  judgment,  and  upon  substitution  of  the  name  of 
the  new  plaintiff,  together  with  a  statement  of  his  deriva- 
tive title,  for  that  of  the  original  plaintiff,  and  the  regis- 
trar shall  give  notice  of  such  substitution  to  the  defendant 
by  post,  and  execution  shall  not  issue  upon  the  judgment 
imtil  the  expiration  of  six  clear  days  auer  the  posting  of 
the  notice  (c). 

Writy  when  executed.'] — The  baiUff  should  execute  the  Writ,  when 
writ  within  a  reasonable  time,  and,  if  more  than  one  executed, 
warrant  has  been  issued  against  the  same  person,  he  must 
execute  them  in  the  order  of  time  in  wnich  they  were 
entered  by  the  registrar,  as  shown  by  the  endorsement  on 
the  warrant  (rf).  As  to  hability  of  bailiff  should  he  lose 
the  opportunity  of  levying,  see  ante,  p.  160.  It  may  be 
executed  at  any  hour  of  the  day  or  night  (c) ;  but  not  on 
Sunday,  Christmas-day  or  Good  Friday,  the  Saturday 
next  after  Good  Friday,  or  any  day  appointed  by  royal 
proclamation  for  a  public  fast,  humiliation  or  thanksgiving, 
or  on  any  day  on  which  the  oflSces  of  the  court  are  closed 
by  order  of  tne  Lord  Chancellor  (/). 

Priority.'] — Where  a  writ  has  issued  against  the  goods  Priority, 
of  a  party  from  a  superior  court,  and  a  warrant  has  issued 
against  the  goods  of  the  same  party  from  the  county  court, 
the  right  to  the  goods  is  to  be  determined  by  the  priority 
of  the  time  of  the  delivery  of  the  writ  to  the  sheriff  to  be 
executed,  or  of  the  application  for  the  issue  of  the  warrant 
from  the  county  court ;  and  the  sheriff,  on  demand,  is  by 
writing  signed  by  any  clerk  in  the  office  of  the  under- 
sheriff  to  inform  the  high  bailiff  of  the  precise  time  of  the 

(a)  EllUyf.QHffitht,\(ili,  ^Yf ,  (<0  19  &  20  Vict.  c.  108,  8.  46, 

106.  p.  430. 

(ft)  Rale  199.  (e)  Mackally*9  cate^  9  Hep.  66. 

{c)  Rale  201.  (/)  Rule  66.    See  also  29  Car.  2, 

c.  7,  B.  6. 

P.N.  M 
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Part  U.  delivery  of  the  writ,  and  the  high  bailiff  is  to  show  his 
warrant  to  the  sheriff's  officer;  and  such  writing,  or  the 
endorsement  on  the  warrant  {g),  will  respectively  justify 
the  high  bailiff  or  sheiiff  in  acting  thereon  (Ji). 

How  and  where  executedJ] — The  bailiff  may  not  break 
open  any  outer  door  or  window  of  the  defendant's  dwelling- 
house  to  execute  the  writ  (i) ;  but  he  may  enter  through 
the  door  or  any  other  opening  which  is  open,  although  no 
goods  of  the  defendant  are  within,  if  there  is  reasonable 
groimd  for  suspecting  that  they  are  there  (z).  He  may 
enter  the  house  of  a  third  person,  if  the  defendant's  goods 
are  within  (i),  but  not  otherwise  (A).  Having  once  ob- 
tained peaceable  possession,  he  may  break  open  inner 
doors,  closets,  trunks,  &c. ;  or  if  he  be  locked  in,  he  may 
break  open  the  outer  door  from  the  inside  to  get  out  or 
carry  away  goods;  and  if,  having  once  entered,  he  is 
forcibly  ejected,  he  may  break  open  the  door  to  re- 
enter (/).  If  the  house  be  that  of  a  third  person,  to 
which  the  defendant  has  taken  his  goods  to  avoid  the 
execution,  the  bailiff  may,  on  demand  and  refusal,  break 
open  even  the  outer  door  {%).  Outer  doors  of  bams  or 
outhouses,  not  connected  with  the  dwelling-house,  may  be 
broken  open  (m). 

What  may  be         What  may  be  seized  J] — The  bailiff  executing  the^.^a. 

seized.  should  enter  on  the  defendant's  premises  with  the  writ, 

and  having  seized  the  goods  deposit  them  in  a  fit  place,  or 
put  in  possession  a  fit  person,  appointed  by  the  high 
bailiff  ^w).  If  he  seizes  part  in  the  name  of  the  whole  it 
is  a  sufficient  seizure  of  the  whole  {o).  He  may  seize  any 
goods  or  chattels  of  the  defendant  (excepting  the  wearing 
apparel  of  himself  or  his  family,  and  the  tools  and  imple- 
ments of  his  trade  to  the  value  of  5/.,  which  are  to  that 

Money,  bank-    extent  protected) ;  also  money  or  bank-notes,  whether  of 

notes,  &c.         the  Bank  of  England  or  any  other  bank,  cheques,  bills 

of  exchange,  promissory  notes ;  also  bonds,  specialties  or 
securities  for  money  {p\ 

M.  &  W.  465. 

(fii)  Pentan  j.  Brown,  I  Sid.  181, 
186. 

(»)  9  &  10  Vict.  c.  96,  8.  106,  p. 
439. 

(o)  Cole  V.  Davieiy  1  Lord  Raym. 
724. 

(  »)  9  &  10  Vict  c.  95,  8.  96,  p. 
431. 


(tf)  Ante,  p.  167. 


430. 


19  &  20  Vict.  c.  108, 8.  47,  p. 


(t)  SemayneU  ease,  5  Rop.  21 ; 
S.  C.,  1  Smith's  L.  C.  88  (6th  edit.) 
and  notes. 

(A)  MorrUh  y.  Murray,  13  M.  & 
W.  62. 

(I)  Eayleton  v.  Chitteridge,  11 
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The  high  bailiff  may  hold  any  cheques  bills  of  exchange     Chap.  VI. 

or  promissory  notes,  bonds,  specialties  or  other  securities  ~.      T'  ~ 
-*  I'r-it'j'  2.'  •     Bills  and  other 

for  money,  which  have  been  seized  m  execution  as  securi-  securities. 
ties  for  the  amount  to  be  levied  ;  and  the  plaintiff  may  sue 
in  the  name  of  the  defendant,  or  any  person  in  whose 
name  the  defendant  might  have  sued  for  the  recovery  of 
the  sums  secured  thereby  (^). 

**  Money"  means  actual  money  of  the  defendant's,  and 
not  a  mere  debt  to  him ;  money,  therefore,  which  a  sheriff 
or  bailiff  has  in  his  hands  imder  B.Ji,fa,y  issued  by  the  de- 
fendant in  another  action  (r),  or  the  surplus  of  a  former 
execution  against  him,  cannot  be  seized  (5).  It  has  been 
doubted  whether  money  about  the  person  of  the  defendant 
can  be  seized  {t). 

The  bailiff  may  seize  chattel  interests  of  the  defendant  chattel  into- 
in  land,  as  leases  or  terms  for  years  (w),  whether  belong-  rests  in  land. 
ing  to  the  defendant  in  his  own  right,  or  that  of  his  wife  {x)\ 
he  cannot,  however,  sell  a  mere  equitable  interest,  as  an 
equity  of  redemption,  the  legal  estate  being  in  the  mort- 
gagee (y). 

The  bailiff  cannot  seize  fixtures,  as  furnaces,  ovens,  Fixtures, 
doors,  windows,  hearths,  chimney-pieces,  &c.,  which  go  to 
the  heir  and  not  to  the  executor  (2:),  even  although  the 
fi^ehold  belongs  to  the  defendant  (a).  If  the  tenant  un- 
lawfidly  removes  fixtures,  they  revert  to  the  landlord  and 
cannot  be  seized  {b).  The  bailiff  may  seize  and  sell  fix- 
tiures  which  the  tenant  may  remove,  as  those  fixed  for  the 
purposes  of  trade,  as  coppers,  vats,  &c.  (c). 

Com  and  other  crops  which  are  raised  by  the  industry  crops, 
of  man  are  emblements  which  go  to  the  executor,  and  may 
be  taken  in  execution ;  but  things  which  yield  no  annual 
profit,  or  which  are  produced  without  the  labour  of  man, 
are  not  emblements,  but  go  to  the  heir,  and  cannot  be 
seized  {d).     The  sale  of  the  produce  of  farms  is  regulated 


iq)  9  &  10  Vict  c.  95,  s.  97,  p.  431. 

(r)  Wood  V.  Wood,  4  Q.  B.  397. 
As  to  the  attachment  of  dehts,  see 
j909t,  p.  175. 

(«)  Harrison  y.  Painter,  6  Q.  B. 
387. 

(t)  Per  Parke,  B.,  Sunbolf  v. 
Alford,  8  M.  &  W.  254. 

(n)  Com.  Dig.  "Execution,"  C.  3. 

(a?)  Per  Bailer,  Farr  v.  Newman, 
4  T.  R.  638. 

(y)  Metcalf  y.  Scholey,  2  N.  R. 


461. 

(z)  Com.  Dig.  "  Execution  ;  ** 
Elwes  y.  Mawe,  8  East,  8«;  S,  C, 
2  Smith's  L.  C.  153  (6th  edit.) ;  see 
notes. 

{a)  Winn  v.  Inglehy,  5  B.  &  A. 
625. 

(i)  Farrant  v.  Thompson,  5  B. 
&  A.  826. 

(c)  Poole? i  ca$e,  1  Salk.  368. 

{d)  See  judgment  in  Evans  y. 
Roberts,  5  B.  &  C.  829. 
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Pabt  II.      by  the  5%  Geo.  3,  c.  50.     The  substance  of  its  provisions 

56^eo~3  ^®  ^^  follows: — 

c.  50.      '  The  bailiff  may  not  sell  straw,  straw  of  crops,  chaff, 

colder,  turnips,  manure,  compost,  ashes,  or  seaweed  {e), 
nor  clover,  rye,  or  other  artificial  grasses  which  are  newly 
sown,  and  growing  under  a  crop  of  standing  com  (y ) ;  nor 
can  he  sell  hay,  grasses  (natural  or  artificial),  tares,  vetches, 
roots,  or  vegetables,  where,  by  any  covenant  or  written 
agreement  made  for  the  benefit  of  the  owner  or  landlord, 
they  ought  not  to  be  taken  off  fi^om  the  land,  or  ought  to 
be  used  thereon,  if  he  has  received  a  written  notice  thereof 
before  sale  {g). 

The  tenant  or  occupier  must  give  notice  to  the  bailiff 
of  such  covenants  or  agreements,  and  of  the  name  and 
residence  of  the  owner  or  landlord,  to  whom  and  to  whose 
agent  the  bailiff  must  give  notice  that  he  has  taken  posses- 
sion, and  must  postpone  the  sale  until  the  latest  day  he 
lawftdly  can  appoint  (A). 

The  bailiff  may,  however,  where  no  such  covenant  or 
written  agreement  is  shown,  seU  such  crops  by  written 
agreement,  in  such  manner  as  accords  with  the  custom  of 
the  country^  and  in  cases  where  a  covenant  or  written 
agreement  is  shown,  then,  according  to  such  covenant  or 
agreement;  and  after  sale  the  purchasers  may  use  all 
necessary  bams,  &c.,  for  the  purpose  of  consuming  such 
crops  or  produce  as  the  bailiff  allots  to  them,  and  which 
the  tenant  or  occupier  would  have  been  entitled  to  use  (i); 
should  the  landlord  or  owner  be  aggrieved  by  breach  of 
such  agreement,  the  bailiff,  being  indemnified  by  him, 
must  permit  the  landlord  or  owner  to  use  his  name  for  the 
recovery  of  damages  (k\ 

The  baiKff,  before  selling  such  crops,  must  make  inquiry 
within  the  parish  in  which  the  lands  are  situate,  as  to  the 
name  and  residence  of  the  landlord  or  owner  (/). 

The  landlord  may  not,  where  such  agreement  for  sale 
has  been  made,  distrain  on  com,  hay,  straw,  or  other 
produce,  which  at  the  time  of  such  sale  or  agreement  has 
been  severed  &om  the  soil;  nor  on  any  turnips,  whether 
drawn  or  growing,  nor  on  horses,  sheep,  cattle  or  beasts, 
nor  on  waggons,  carts,  or  implements  of  husbandry,  which 


{e)  56  Geo.  3,  c.  60,  s.  1.  (i)  lb.  s.  8. 

(/)  lb.  8.  7.  (*)  lb.  8.  4. 

(jg)  lb.  8.  1.  {T)  lb.  8,  5. 
(A)  lb.  8.  2. 
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the  purchaser  employs  for  thrashing,  carrying,  or  consum-     Chap.  VI. 
ing  such  produce  (m). 

The  act  does  not  extend  to  straw,  turnips,  or  other 
articles  which  the  tenant  may  remove  consistently  with 
some  contract  in  writing  («). 

The  bailiff  is  not  liable  for  any  breach  or  omission  of 
the  provisions  of  the  act,  unless  it  be  wilful  (o);  and  aU 
persons  acting  under  it  are  indemnified  (/?). 

The  assignees  of  a  bankrupt,  &c.,  may  not  take  produce, 
manure,  &c.,  in  any  other  way  than  the  bankrupt,  &c., 
would  have  been  entitled  to  do  {q). 

Whose  Goods  may  be  seized.^ — The  bailiff  must  at  his  Whose  goods 
peril  seize  only  the  goods  of  the  person  named  in  the  ™*^  ^  seized, 
writ ;  if  he  seize  those  of  another,  he  is  liable  to  an  action, 
though  the  goods  are  in  the  possession  of,  and  apparently 
the  aefendant's(r).  The  goods  of  a  woman  cohabiting 
with  the  defendant  cannot  be  taken,  though  she  passes 
for  his  wife(*).  Terms  of  years  vested  in  a  husband  in 
right  of  his  wife,  and  all  her  goods,  though  bought  with 
money  settled  to  her  separate  use  (f),  may  be  seized  in 
execution  against  the  husband;  but  not  terms  or  goods, 
the  legal  estate  of  which  is  in  trustees,  though  the  husband 
has  by  the  settlement  an  equitable  interest  for  life,  and  is 
in  possession  of  them  (?/). 

The  goods  of  a  testator  or  intestate  cannot  be  seized  Goods  of  tes- 
for  the  personal  debt  of  the  executor  or  administrator  (x\  ***®'- 
unless  by  using  them  he  has  made  the  goods  his  own  (y), 
in  whicn  case  he  cannot  deny  that  they  are  his  pro- 
perty. 

IJnder  an  execution  against  the  goods  of  one  of  two  Goods  of  part- 
partners,  the  bailiff  must  seize  the  goods  of  both,  and  sell  ^®"- 
the  moiety  belonging  to  defendant  (^r).     The  vendee  is 
tenant  in  common  with   the   other  partner  (a),  and  his 

(m)  66  Geo.  8,  c.  60,  s.  6.  (t)  Came  v.  Brice,  7  M.  &  W. 

(n)  Ibid.  183. 

{o)  lb.  s.  9.  (tt)  Cadogan  v.  Kennettf  Cowp. 

ip)  lb.  8.  10.  432. 

{q)  lb.  8.  11.  (a?)  Farr  y.  Newman,  4  T.   R. 

(r)  Jarmain  v.  Hooper,  7  S.  N.  R.  621 . 

668;  Catteral  v.  Kenyon,  8  Q.  B.  (y)  Quick  v.  Staines,  1  B.  &  P. 

.'UO.    As  to  the  jurisdiction  of  the  293. 

c-ounty  courts  to  deal  with  such  cases  (z )  Johnson  y.  Evans,  7  S.  N.  R. 

Fammarily,  see  post,  p.  171.  1086. 

(s)  Oiasspoole  y.  Young,  9  B.  &  (a)  Ibid. 
C.  697. 
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PabtII. 


Goods  of 
bankrupt 


Ambassadors. 

Goods  in  cus- 
tody of  the 
law. 

Lien. 
Bailment. 


interest  is  only  what  remains  after  payment  of  partnership 
debts  (^). 

By  the  Bankruptcy  Act,  1869,  32  &  33  Vict.  c.  71, 
sect.  95,  executions  against  the  goods  and  chattels  of  a 
bankrupt  "executed  in  good  faith"  {c\hy  seizure  and  sale 
before  the  date  of  the  order  of  adjudication  are  valid, 
notwithstanding  any  prior  act  of  bankruptcy;  provided 
the  person  on  whose  account  execution  has  issued  had  not 
at  the  time  of  such  execution  by  seizure  and  sale,  notice  of 
any  prior  act  of  bankruptcy  available  for  adjudication. 
This  does  not,  however,  protect  executions  on  judgments 
on  warrants  of  attorney  or  cognovit  actionem,  given  by 
a  bankrupt  by  way  of  fcaudulent  preference  (d). 

"  Good  faith  "  means  good  feith  on  the  part  of  the  cre- 
ditor and  bailiff,  not  the  defendant  {e) ;  the  "  notice  "  may 
be  to  the  execution  creditor,  or  to  one  of  several,  or  to  the 
attorney  (/),  but  not  to  the  bailiff  (</).  If  the  seizure 
and  notice  occur  on  the  same  day  their  priority  may  still 
be  inquired  into  (A). 

The  execution  is  not  protected  where  it  is  itself  an  act 
of  bankruptcy  (2). 

The  goods  of  ambassadors  and  other  ministers  of  foreign 
states  and  their  domestics  cannot  be  seized  (Jk). 

Goods  which  are  in  the  custody  of  the  law,  as  those 
which  are  seized  under  a  distress  or  previous  execution, 
cannot  be  seized  (/). 

The  rule  of  law  being  that  a  bailiff  may  only  seize  that 
which  he  can  sell,  goods  in  the  defendant's  possession, 
and  on  which  he  has  a  mere  lien,  cannot  be  seized  (m). 
Where,  however,  goods  are  let  to  the  defendant  for  a 
term,  the  bailiff  may  seize  them,  and  sell  the  defendant's 
interest  in  them  {n).  Goods  of  the  defendant  pawned  or 
leased  to  another  may  be  sold,  subject  to  the  right  of  the 


(h)  QarheU  v.  Veale,  6  Q.  B. 
408. 

(c)  Tbe  words  of  the  earlier  Act, 
2  &  3  Vict.  c.  29,  were  "  executed  or 
levied."  See  miitnwre  v.  Robert- 
son, 8  M.  «r  W.  468 ;  Skey  y.  Carter, 
11  M.  &  W.  571. 

(d)  32  &  33  Vict,  c  71,  s.  95. 
\e)  BelcJier  y.  Ma^nar/y  12  M.  & 

W.  102. 

( /)  Eothrvell  v.  Umbrell,  1  Dowl., 
N.  S.  778. 

(g)  Ramsay  y.  Eaton,  10  M.  & 


W.  22.  See  1  Smith's  L.  C.  458 
(6th  edit.),  as  to  what  is  sufficient 
notice. 

(h)  miitrfwrey,  Cfreene,  13  M. 
&  W.  104. 

(i)  Ball  V.  Wallace,  7  M.  &  W. 
353. 

(*)  7  Ann.  c.  12,8.  3. 

(I)  Com.  Dig.  "  Execution,"  c.  4. 

(fit)  Legy  v.  Evans,  6  M.  &  W. 
36. 

(n)  Ibid. 
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bailee  or  lessee,  but  cannot  be  seized  till  the  bailment  or     Chap.  VI. 
term  is  determined. 


Until  recently,  if  the  defendant  after  the  delivery  of  Goods  as- 
the  writ  to  the  bailiiF  assigned  his  goods,  even  for  a  wg^ed. 
valuable  consideration,  except  it  were  in  market  overt, 
no  property  passed  to  the  assignee,  and  the  bailiiF  might 
Btill  seize  and  sell  them  (o):  so  if  the  assignment  were 
before  the  deliveiy  of  the  ^mt,  if  it  were  made  for  the 
purpose  of  delaying,  hindering  or  defrauding  creditors  (  p). 
But  by  the  19  &  20  Vict.  c.  97,  s.  1,  it  is  provided  that 
a  writ  of  execution  against  the  goods  of  a  debtor  shaU 
not  prejudice  the  title  to  such  goods  acquired  by  any 
person  bond  fide  and  for  a  valuable  consideration  before 
their  actual  seizure  or  attachment  by  virtue  of  the  writ, 
provided  such  person  had  not,  at  the  time  when  he  ac- 
quired such  title,  notice  that  such  writ,  or  any  other  writ 
by  virtue  of  which  the  goods  of  such  owTier  might  be  seized 
or  attached,  had  been  delivered  to  and  remained  unexecuted 
in  the  hands  of  the  sheriff  (y). 

IVhere  there  are  no  Goods  to  take.~\  — If  the  amount  for  Where  there 
which  the  judgment  of  the  court  is  exceeds  20/.,  and  the  f^t^^°^^ 
defendant  has  no  goods  or  chattels  which  can  be  con- 
veniently taken  to  satisfy  the  judgment,  a])plication  may 
be  made  to  a  judge  of  a  superior  court  for  a  \^Tit  of  certio- 
rari to  remove  it  into  one  of  the  superior  coiui:s,  who  if 
satisfied  thereof  may  order  the  writ  to  issue ;  and  when  it 
is  removed  it  is  to  have  the  same  force  and  effect,  and 
proceedings  may  be  had  thereon  as  in  the  case  of  a  judg- 
ment of  a  superior  court,  but  no  action  may  be  brought 
upon  such  judgment  (r). 

Payment  of  Taxes  and  Rent^  and  Priority  of  Land'  Payment  of 
lord.] — The  Queen's  taxes,  due  at  the  time  oi  seizure,  to  **^e*- 
the  extent  of  one  year's  arrears,  must  be  paid  by  the  bailiff 
to  the  collector  before  sale  or  removal  {s). 

The  statute  8   Anne,  c.  14,  s.    1,  which  forbids  the  Rent 
removal  of  goods  seized  in  execution,  till  the  landlord  has 
been  paid  a  year's  rent,  does  not  apply  to   executions 

(o)  Samuel  y.  Duke,  3  M.  &  W.  R.,  2  Q.  B.  642;  S.  C,  36  L.  J.,  Q.  B. 

622.  302. 

{p)  13  Eliz.  c.  6;  29  Eliz.  c.  6 ;  (r)  19  &  20  Vict.  c.  108,  8.  49,  p. 

Tmune*8  case,  8  Rep.  80;  1  Smith's  431. 

L.  C.  1  (6th  edit);  see  notes.  (t)  43  Goo.  3,  c.  99,  s.  37. 

{q)  See  Hobtan  r.  Thelluson,  L. 
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PabtII.      under  process  of  the  county  court;  but  the  landlord  of 

a  tenement  in  which  goods  are  taken  in  execution  may 

Priority  of        claim  the  rent  at  any  time  within  five  clear  days  fi'om 

landlord.  the  date  of  the  taking,  or  before  the  removal  of  the  goods, 

by  delivering  to  the  bailiff  or  oflScer  making  the  levy  a 
writing  signed  by  himself  or  his  agent,  stating  the  amount 
of  rent  claimed  to  be  in  arrear,  and  the  time  for  and  in 
respect  of  which  it  is  due.  If  such  claim  is  made,  the 
bailiff  in  addition  to  the  levy  must  distrain  for  the  rent 
claimed  and  the  costs  of  distress,  but  may  not,  till  five 
days  next  after  the  distress,  sell  any  part  of  the  goods 
taken  unless  they  are  of  a  perishable  nature,  or  upon  the 
request  in  writing  of  the  party  whose  goods  have  been 
taken.  The  bailiff  must  afterwards  sell  such  of  the  goods 
under  the  execution  and  distress  as  will  satisfy,  first,  the 
costs  of  and  incident  to  the  sale,  next  the  claim  of  such 
landlord,  not  exceeding  the  rent  of  four  weeks  where  the 
tenement  is  let  by  the  week,  the  rent  of  two  terms  of  pay- 
ment where  the  tenement  is  let  for  any  other  term  less 
than  a  year,  and  the  rent  of  one  year  in  any  other  case, 
and  lastly  the  amount  for  which  the  warrant  issued.  If 
any  replevin  is  made  of  the  goods  so  taken,  the  bailiff 
must,  notwithstanding,  sell  such  portion  thereof  as  will 
satisfy  the  costs  of  and  incident  to  the  sale  under  the  exe- 
cution, and  the  amount  for  which  the  warrant  issued; 
and  in  either  event  the  overplus  of  the  sale,  if  any,  and 
the  residue  of  the  goods,  must  be  returned  to  the  defen- 
dant ;  and  the  poundage  of  the  high  bailiff  and  broker  for 
keeping  possession,  appraisement  and  sale  under  the  dis- 
tress, will  be  the  same  as  would  have  been  payable  if  the 
distress  had  been  an  execution  of  the  county  court,  and  no 
other  fees  may  be  demanded  or  taken  in  respect  of  it  {t). 

If  the  bailiff  seizes  goods  belonging  to  a  stranger,  he 
cannot,  under  the  above  power,  distrain  them  for  the  rent 
of  the  landlord.  If  he  does  so,  the  owner  is  entitied  to 
have  them  back  (u). 

Sale.  Sale.'] — Until  the  sale,  the  goods  must  be  deposited  by 

the  baiuff  in  some  fit  place,  or  they  may  remain  in  the 
custody  of  a  fit  person  approved  by  the  high  bailiff,  and 
put  in  possession  by  the  bailiff,  for  keeping  possession  of 

{t)  19  &  20  Vict.  c.  108,  8.  75,  p.  (w)  Beard  v.  Knight,  8  E.  &  B. 

440.    Somewhat  similar  provisions  866;    S.  (7.,  27  L.  J.,  Q.  B.  369; 

were  contained  in  9  &  10  Vict.  c.  F<ndger  v.  Taylor,  6  H.  &  N.  202; 

95,  s.  107,  now  repealed.  S.  T.,  20  L.  J.,  Exch.  154. 
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which  he  is  entitled  to  charge  sixpence  in  the  pound  for  Chap.  VI. 
each  day,  calculated  on  the  value  of  the  goods  seized  {y) ; 
but  if  the  execution  is  paid  out  at  the  time  of  the  le\y, 
or  within  half  an  hour  thereof,  no  possession  fee  is  charge- 
able (x).  The  sale  must  not  be,  until  after  the  end  of 
five  days  at  least  next  following  the  day  on  which  the 
goods  have  been  taken,  unless  they  are  of  a  perishable 
nature,  or  on  the  request  in  writing  of  the  party  whose 
goods  are  taken.  The  goods,  or  effects,  must  be  sold  or 
valued  by  sworn  brokers  and  appraisers  appointed  by  the 
high  bailiff,  who  are  entitled  out  of  the  produce  to  sixpence 
in  the  pound  on  the  value  of  the  goods  for  appraisement, 
whether  there  be  one  broker  or  more,  over  and  above  stamp 
duty,  and  one  shilling  in  the  pound  on  the  net  produce  of 
the  sale  for  advertisements,  catalo^ies,  sale,  commission 
and  delivery  of  goods  (y).  The  bailiff  must  not  sell  more 
than  is  necessary  to  satisfy  the  execution ;  if  he  does  he 
is  liable  in  trover  (z);  nor  when  he  has  sold  sufficient, 
may  he  sell  more  on  the  supposition  that  by  some  event 
for  which  he  is  not  answerable  the  amount  levied  may 
become  insufficient  (a). 

Return  of  Warrant  and  Payment  of  Money  levied,"] —  Retam  of  war- 
The  mode  in  which  the  high  baiUff  must  make  a  return  of  ™*t^/^ney 
what  he  has  done  under  writs  of  execution  and  pay  over  levied, 
to  the  registrar  moneys  he  has  received  thereunder  will  be 
found  among  the  duties  of  the  high  bailiff,  ante^  p.  34. 
It  should  be  noticed  here,  however,  that  the  statement 
made  by  the  bailiff  to  the  registrar,  of  what  has  been  done 
under  the  writ,  has  not  the  same  effect  as  the  return  of  a 
writ  which  issued  from  a  superior  court.     In  the  latter 
case  when  once  the  writ  is  returned  by  the  sheriff  it  is  ex- 
hausted, and  no  further  levy  can  be  made  under  it ;  but 
in  the  case  of  the  county  court  writ  it  still  remains  in  the 
hands  of  the  bailiff,  and  if  a  portion  only  of  the  amount, 
for  which  the  writ  is  issued,  is  realized  by  the  first  levy, 
he  may  at  any  time  before  the  expiration  of  the  writ, 


{v)  See  high  bailiff  *b  fees,  antCf  praiser.    Bj  Rule  130,  the  appraiae- 

p.  45.  ment  is  not  to  be  made  till  the  fifth 

(x)  Rule  138.  day  of  holdiii)^  pomession. 

(y)  9  &  10  Vict.  c.  95,  s.  106,  p.  {z)  Stead  v.  (ia$eoigru>,  1  Tannt. 

439.    By  s.  10  of  12  &  13  Vict  c.  527. 

101,  a  bailiff  may  be  appointed  by  {a)  Aldred  y.  Chnitahle,  6  Q.  B. 

the  jadge  to  act  as  broker  or  ap-  370. 


170  Tramsmission  of  Money  levied^ 

PastIL      njunelj,  twelve  months^  make  farther  levies  under  the 
mne  writ  untQ  the  judgment  is  satined  {h). 


levied. 


out        Execution  out  of  Jurisdictions^ — £xecution  of  an  inferior 
of  jnriidkdoii.  court  could  not  bv  common  law  be  executed  out  of  the 

jurisdiction  (r) ;  but  bv  a  special  proTision  in  the  act 
9  &  10  Vict.  c.  95,  whereawarrant  of  execution  has  issued 
against  the  goods  and  chattels  of  any  party,  and  his  goods 
and  chattels  are  out  of  the  jurisdiction  of  the  court,  the 
warrant  of  execution  may  be  sent  to  the  ree:istrar  of  any 
other  court  within  the  jurisdiction  of  which  the  goods  and 
chattels  mav  then  be  or  believed  to  be.  with  a  warrant 
annexed,  under  the  hand  of  the  high  bailiff  and  seal  of  the 
court  firom  which  the  original  warrant  issued,  requiring 
execution  of  the  same ;  and  the  registrar  of  the  court  to 
which  it  i*)  sent  must  seal  or  stamp  it  with  the  seal  of  his 
court,  and  issue  it  to  the  high  bailiff  of  his  court,  and 
thereupon  the  high  bailiff  is  to  act  in  all  respects  as  if  the 
original  warrant  of  execution  had  been  directed  to  him  by 
his  own  court  (^).  The  mode  in  which  the  bailiff  of  the 
foreign  court  roust  retiun  the  writ  of  execution  to  the 
registrar  of  the  home  court  when  it  cannot  be  executed, 
will  be  found  anle^  p.  3-1. 


Transmission  of  Money  levied.'] — In  all  cases  of  ex- 
J^P^J  ecutions  issued  into  a  foreign  district,  where  money  has 

been  received  by  the  bailiff  of  the  foreign  court,  he  must 
within  twenty-four  hours  Sx)m  the  receiving  of  it  pay  it 
over  to  the  registrar  of  the  foreign  court,  and  make  a 
return  in  writing  of  the  amoimt  received ;  and  in  the  case 
of  a  levy  having  been  made,  the  bailiff  must  state  in  the 
return  the  gross  amount  produced  by  such  levy,  the  par- 
ticulars of  the  appraiser's  and  broker's  charges,  and  the 
fees  allowed  for  keeping  possession,  and  pay  over  to  the 
registrar  of  the  foreign  court  the  amount  levied,  less  such 
charges  and  fees;  and  the  registrar  of  the  foreign  court 
must  certify  therein  the  amount  paid  into  court,  and 
the  correctness  of  the  said  charges,  and  pay  over  such 
amoimt  to  the  treasurer  of  his  court,  at  the  time  of 
making  his  quarterly  return  of  fees,  or  at  such  time 
as  the    treasurer   requires;    and  the   high  bailiff  must 

(h)  Sec  Rule  151,  and  Jordan  v.  {d)  9  &  10  Vict  c  95,  s.  104,  p. 

Bincha,  13  Q.  B.  757.  438. 

(<?)  Com.  Dig.  ''Execution." 


Interpleader. 
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thereupon  transmit  such  return  to  the  high  bailiff  of 
the  home  court  as  directed  by  the  104th  section  o?  the 
9  &  10  Vict.  c.  95;  and  such  latter  bailiff  must,  within 
twenty-four  houi*s  from  the  receipt  of  such  return,  de- 
liver the  same  to  the  registrar  of  his  court,  who  must 
thereupon  pay  out  of  any  money  in  his  hands  to  the  plain- 
tiff in  the  cause  the  amount  certified  in  such  return  to  have 
been  received  by  the  registrar  of  the  foreign  court  as  the 
proceeds  of  the  execution,  and  enter  io  a  book  the  amount 
80  certified,  and  file  the  return,  and  .he  amount  so  paid 
is  allowed  him  by  the  treasiu*er  of  his  court  (<?). 


Chap.  VI. 


Interpleader  J] — If  any  claim  is  made  to  oi  m  respect  of  Interpleader, 
goods  and  chattels  taken  in  execution,  or  in  respect  of 
their  value  or  proceeds,  by  any  person,  the  registrar,  upon 
appUcation  of  the  high  bailiff,  may,  bcfoi  e  or  afler  action 
brought  against  him,  issue  a  summons  calling  before  the 
court  the  party  issuing  the  process  and  the  party  making 
the  claim.  The  judge  of  the  county  court  is  to  adjudi- 
cate upon  the  claim,  and  also  between  them,  or  either  of 
them,  and  the  high  baihff,  with  respect  to  any  damage  or 
claim  of  or  to  damages  arising  or  capable  of  arising  out  of 
the  execution  of  such  process  by  the  high  bailiff,  and  in 
either  or  any  case  to  make  such  order  in  respect  thereof, 
and  of  the  costs  of  the  proceedings,  as  to  him  seems  fit. 
Such  orders  may  be  enforced  as  an  order  in  a  suit  in 
the  court,  and  are  to  be  final  and  conclusive  between  the 

Earties,  and  as  between  them  or  either  of  them  and  the 
igh  bailiff,  unless  in  either  case  there  is  an  appeal  there- 
firom.     The  issuing  of  the  summons  operates  as  a  stay  of  Stay  of  action 
proceedings  in  any  aetion  which  has  been  brought  in  any  ^  sopenor 
court  respecting  such  claim  or  any  damage  arising  out  of 
the  execution  of  the  process  (y). 


{e)  Rule  170. 

(/)  30  &  31  Vict.  c.  142,  b.  31, 
p.  444.  This  act  repeals  sect.  118 
of  9  &  10  Vict.  c.  95,  which  was  less 
extensive  in  its  terms,  being  confined 
to  claims  by  third  persons.  It  was 
held  nnder  this  section  that  the 
judge  could  not  adjudicate  upon  a 
trespass  to  a  house  committed  in 
executing  the  process.  See  Jougiffe 
V.  Bayley,  16  L.  T.  219;  Tinkler  y. 
Eilder,  4  Exch.  187;  8,  C,  13  Jnr. 
684;  18  L.  J.,  Exch.  429;  Jettop  y. 


Crawley,  15  Q.  B.  212;  8,  C,  19 
L.  J.,  Q.  B.  819;  Oiter  v.  Chignell, 
15  Q.  B.  217;  8.  C,  19  L.  J.,  Q.  B. 
520;  14  Jur.  698.  See  also  Mercer 
V.  Stanbitry,  2  H.  &  N.  155;  8.  61, 

25  L.  J.,  Exch.  816;  IVster  v. 
PrUchard,  2  H.  &  N.  151 ;  8.  C, 

26  L.  J.,  Exch.  215;  Jonet  v. 
Willianis,  4  H.  &  N.  706.  All 
these  cases  having  been  decided 
upon  the  section  now  repealed,  it  va 
unnecessary  further  to  notice  them. 
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Pabt  II. 


Deposit  bj 
daunant. 


Summonses. 


Particnlars. 


Deposit  by  Claimant,^ — Where  any  claim  is  made 
under  30  &  31  Vict.  c.  142,  s.  31,  to  or  in  respect  of 
goods  taken  in  execution,  the  claimant  may  deposit  with 
the  bailiff  either  the  amount  of  the  value  of  the  goods 
claimed  (such  value  to  be  fixed  by  appraisement  in  case 
of  dispute),  to  be  by  the  bailiff  paid  into  court,  to  abide 
the  decision  of  the  judge  upon  the  claim,  or  the  sum  which 
the  bailiff  is  allowed  to  charge  as  costs  for  keeping  posses- 
sion of  the  goods  until  the  decision  can  be  obtained ;  and 
in  default  of  the  claimant  so  doing,  the  bailiff  is  to  sell  the 
goods  as  if  no  claim  had  been  made,  and  pay  into  court 
the  proceeds  to  abide  the  decision  {g)» 

/Sttmmow^e^.]— Upon  the  application  of  the  high  bailiff, 
the  registrar  issues  summonses,  without  fee,  calling  before 
the  court  the  party  who  issued  the  process  under  which 
the  goods  were  seized,  and  also  the  claimant  (A).  They 
are  issued  fi^om,  and  the  execution  creditor  and  claimant 
are  to  be  summoned  to  the  court  of  the  district  in  which 
the  levy  was  made  (i).  They  must  be  served  in  the  same 
manner  as  a  summons  to  appear  to  a  plaint  (j).  The 
claimant  is  deemed  to  be  the  plaintiff,  and  the  execution 
creditor  the  defendant  (A). 

Particulars^] — The  claimant,  five  clear  days  before  the 
day  on  which  the  summonses  are  returnable,  must  deliver 
to  the  oflScer  charged  with  the  execution,  or  leave  at  the 
office  of  the  registrar  of  the  court,  a  particular  of  any 
goods  or  chattels  alleged  to  be  the  property  of  the  claim- 
ant, and  the  grounds  of  his  claim,  or,  in  case  of  a  claim 
for  rent,  of  the  amount  thereof,  and  for  what  period  and 
in  respect  of  what  premises  it  is  claimed  to  be  due,  and 
the  name,  description  and  address  of  the  claimant  must 
also  be  fully  set  forth  in  the  particular ;  and  any  money 
paid  into  court  under  the  execution  will  be  retained  by 
the  registrar  until  the  claim  is  adjudicated  on.  By  con- 
sent, however,  an  interpleader  claim  may  be  tried,  although 
this  rule  has  not  been  complied  with(/).     The  original 


(g)  19  &  20  Vict.  c.  108,  s.  72,  p. 
446. 

(A)  Rule  178.  See  forms  of  snra- 
monses,  App.,  and  table  of  fees, 
ante,  p.  44. 

(i)  Rule  179. 

O)  Rule  174. 


(*)  Ibid. 

(l)  Rule  174.  This  power  of 
trying,  by  consent,  is  given  to  en- 
able parties  to  have  the  claim 
adjudicated  upon  forthwith,  thus 
avoiding  the  expense  of  holding 
possession  till  a  distant  court  day. 
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rule  of  practice  fi*amed  in  1847  (Rule  39)  upon  this  claim  Chap.  VI. 
was  in  the  same  words;  and  upon  that  it  was  decided 
that  the  particulars  ought  to  state  how  and  by  what  right 
the  claimant  asserts  his  title ;  and  accordingly  that,  where 
such  a  notice  stated  only  that  the  goods  were  the  property 
of  the  claimant,  but  omitted  to  state  any  grounds  of  claim, 
it  was  insufficient,  and  that  the  judge  properly  refused  to 
adjudicate  on  it(?w).  Where,  however,  the  particulars 
of  the  grounds  of  claim  stated  tliat  the  goods  were  assigned 
to  the  claimant  by  an  indenture  (giving  the  date  and  the 
parties),  it  was  held  that  it  sufficiently  set  forth  the 
grounds  of  the  claim  within  this  rule  (w) ;  nor  is  it  neces- 
sary that  the  claim  shoidd  specify  the  goods  or  set  them 
forth  in  a  schedule  (o). 

Where  the  claimant  claims  damages  for  or  in  respect  of 
the  seizure,  he  must  state  in  his  particulars  of  claim  to  the 
goods  the  amount  he  claims  for  damages,  and  the  grounds 
upon  which  he  claims  them  (/;). 

Where  the  execution  creditor  claims  damages  against  a 
high  bailiff,  he  is  to  deliver  to  him  a  notice  of  the  claim, 
stating  the  amount  and  grounds  thereof  (y). 

That  portion  of  the  rule  which  requires  that  the  name, 
description  and  address  of  the  claimant  must  be  set  forth 
in  the  particulars  is  satisfied,  although  it  be  slightly  inac- 
curate, if  nobody  could  have  been  misled  by  it.  Thus 
where  a  claimant  described  himself  as  of  "  Elizabeth 
street,  Islington,"  whereas  he  in  fact  Uved  in  "  Elizabeth 
terrace,"  the  particulars  was  held  sufficient  (r),  and  in  all 
cases  the  judge  is  bound  to  adjudicate  at  some  time  upon 
a  claim,  although  the  particular  delivered  by  the  claimant 
is  insufficient,  or  has  not  been  delivered  in  time.  In  such 
a  case  the  judge  should  amend  the  particular,  or,  if  the 
particular  has  not  been  delivered  in  time,  order  a  new 
summons  to  issue,  so  that  he  may  decide  the  case  on  the 
merits  (*). 

Where  a  judge  of  a  county  court,  upon  an  interpleader 
summons,  erroneously  decided  against  a  claimant,  on  the 
ground  that  the  notice  of  claim  was  insufficient,  a  superior 
court  would  formerly  issue  a  mandamus,  and  now  m  the 

(«)  R.  T.  Chiltony  16  Q.  B.  220;  {p)  Rule  176. 

Ex  parte  Tanner  in  re  Cullum  v.  (q)  Rule  176. 

Jiou,  19  L.  J.,  Q.  B.  818.  (r)  Ex  parte  M'Fee,  9  Exch. 

(n)  Beg,  r.  Richards,  2  L.  M.  &  261;  S.  C,  23  L.  J.,  Exch.  67. 

P.  268;  S,  a,  20  L.  J.,  Q.  B.  361.  (i)  Betwick  v.  Boffey,  9  Exch. 

( o)  He$lop  ▼.  M*  Oeorge,  18  L.  T.  816. 
109. 
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PabtII. 


like  case  it  will  make  a  rule  directing  {t)  him  to  adjudicate 
upon  the  claim  (m). 

So  also  any  of  the  said  courts  will  'n  such  a  case  issue 
a  writ  of  prohibition  to  prohibit  him  from  issuing  execu- 
tion, or  otherwise  proceeding  in  the  original  plaint  until 
the  'tQierpleader  mil  has  besn  determined  (x).  Where  a 
claim  is  made  for  damages  against  a  high  bailiff  and  the 
execution  creditor  or  either  of  them,  they  or  either  of  ihem 
may  pay  into  court  a  sum  in  iidl  satisfaction  thereof  in  the 
same  manner  as  if  an  action  had  been  brought  (y). 


Hearing  and 
jadgment. 


Hearing  and  Judgment.^ — The  hearing  in  cases  of 
interpleader  is  the  same  as  in  ordinary  actions  (z),  the 
claimant  beino  considered  as  T>Iaintiff,  and  the  execulion 
creditor  as  defendant  (a) ;  at  the  instance  of  either  party, 
a  jury  may  be  summon  3d  as  in  other  cases  (i).  If  there 
is4io  jury,  ihe  judge  may  adjudicate  upon  the  claim,  and 
make  such  order  between  the  parties,  and  as  to  the  costs, 
Costsof  bailiff,  as  to  him  seems  fit(c).  Where  the  claim  i«^  decided 
against  the  claimant,  the  costs  of  the  bailiff  may  be 
retained  by  liim  out  of  the  amoimt  levied,  if  the  judge 
so  order,  but  the  right  of  the  execution  creditor  against 
the  claimant  for  the  sum  so  retained  is  not  prejudiced 
thereby  (rf).  If,  however,  the  bailiff  fails  to  retain  his 
costs,  he  cannot,  after  pajdng  the  proceeds  over,  maintain 
an  action  for  them  against  the  execution  creditor  {e).  The 
court  in  this  case  appear  to  have  doubted  the  right  of  the 
bailiff  even  to  retain  his  costs  as  against  the  execution 
creditor. 


AppeaL 


Appeal.'] — Either  of  the  parties  may  appeal  from  the 
decision  if  the  money  or  goods  or  chattels  claimed^  or  the 
proceeds  thereof,  exceed  20/.  {/). 


(f )  See  Churchward  v.  Colem-any 
2  L.  R,  Q.  B.  18;  Whitehead  v. 
Procter,  3  H.  &  N.  532.  It  is  not 
dear  whether  in  snch  a  case  the 
superior  conrt  has  power  to  deal 
with  the  costs  in  the  conrt  below. 
See  Churchward  r.  Coleman ; 
Whitehead  v.  Procter;  Gage  v. 
Collins,  L.  R.,  2  C.  P.  381 ;  pott. 
Chaps.  XI.,  XI TI. 

(m)  Reg.  ▼.  Rivhardiy  2  L.  M.  & 
P.  263;  S,  C,  20  L.  J.,  Q.  B.  361. 
A  rule  or  order  is  substituted  for  a 
mandamus  by  19  &  20  Vict.  c.  108, 


8.  43,  p.  426.    See  Chap.  XIII. 

(a?)  Ex  parte  M^Ae,  9  Exch. 
261. 

(y)  Rule  177. 

Iz)  >liif<?,  p.  138. 

(a)  Rule  174. 

{b)  Rule  106. 

(c)  30  &  31  Vict  c.  142,  s.  31,  p. 
444.    See  forms  of  order,  App. 

{d)  Rule  180. 

le)  Bloor  r.  Huston,  24  L.  J., 
C.  B.  26. 

(/)  19  &  20  Vict  c.  108,  8.  68, 
p.  447.    Before  this  Act  there  was 
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If  the  value  of  the  goods  seized  exceeds  20/.,  an  ap-     C?hap.  VI. 
peal  lies,  although  the  claim  in  the  original  plaint  is  below 
20Z.  {g). 

Attachment  of  Debts  J\ — A  creditor  who  has  obtained  a  Attachment  of 
judgment  may  apply  to  the  court  for  an  order  thoi;  Ihe  ^^ebts. 
judgment  debtor  be  orally  examined  as  to  any  and  what 
debts  are  owing  to  him,  and  the  court  may  make  an  order 
for  the  examination  of  the  judgment  debtor,  and  for  the 
production  of  any  books  or  documents  (A). 

A  plaintiff  who  is  desirous  that  the  defendant,  if  the 
defendant  shall  have  judgment  given  against  him,  shall  be 
orally  examined,  forthwith  after  the  judgment,  as  to  what 
debts  are  due  and  owing  to  him,  may  before  the  cause  is 
caUed  on,  lodge  with  the  registrar  a  statement  in  writing 
of  the  name,  address  and  description  of  the  person  or 
persons  within  the  ordinary  jurisdiction  of  the  court  whom 
he  considers  are  debtors  to  the  defendant  (i). 

Where  such  a  statement  has  been  lodged  by  a  plaintiff, 
the  defendant,  if  he  shall  have  had  judgment  given  against 
him,  may  be  examined  before  the  court  at  the  request  of 
the  plaintiff  as  to  any  debts  due  and  owing,  or  accruing 
from  any  person  mentioned  in  the  statement  to  the  de- 
fendant, and  if  such  person  be  then  present,  he  may  be 
required  forthwith  to  show  cause  why  he  should  not  be 
ordered  to  pay  into  court,  for  the  benefit  of  the  judgment 
creditor,  such  debts  or  so  much  thereof  as  will  satisfy  the 
judgment  debt,  and  such  order  shall  be  entered  in  the 
minute  book,  and  may  be  enforced  in  like  manner  as  any 
order  made  in  any  suit  in  the  coiu-t ;  and  where  the  gar- 
nishee pays  the  money  as  ordered,  he  shall  not  be  liable 
for  any  costs ;  and  an  entry  of  the  payment  shall  be  made 
in  the  "  cash  book  "  and  "  ledger  "  (A). 

Where  a  plaintiff  has  not  lodged  such  statement,  he 
may,  at  any  time  afl;er  judgment,  upon  lodging  T\dth  the 
registrar  of  the  court  in  which  the  judgment  was  given  an 
affidavit  stating  the  fact  of  the  judgment,  and  of  its  being 
unsatisfied,  and  that  a  third  person  (called  the  garnishee) 

no  appeal  in  cases  of  interpleader.  in  council  of  18th  November,  1867. 

See  Benvick  y.  Boffey,  9  £xch.  For  the  law  and  practice  of  attach- 

315.  ment  see  Day's  Common  Law  Pro- 

{g)  VaUance  r.  NaUh,  2  H.  &  cednre  Act;  Brandon  on  the  Major's 

N.  712;  S.  a,  27  L.  J.  &  R.  142.  Court;  Locke  on  Attachment. 

(A)  17  &  18  Vict  c.  126.    Sect  (i)  Rule  146. 

60  applied  to  county  courts  by  order  {k)  Rule  146. 
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Part  II.  is  indebted  to  the  judgment  debtor,  and  is  resident  within 
the  district  of  the  court,  enter  a  plaint  in  the  nature  of  a 
scire  facias  for  the  amount  of  the  debts  due  to  the  judgment 
debtor  from  the  garnishee  (/). 

The  summons  on  the  plaint  must  be  personally  served 
on  the  garnishee,  and  when  so  served  it  attaches  in  his 
hands  all  debts  due,  owing,  or  accruing  from  him  to  the 
judgment  debtor  (m). 

If  the  garnishee  pays  the  money  into  court  five  clear 
days  before  the  return-day,  he  is  not  liable  for  any  costs 
incurred  by  the  judgment  creditor  (n). 

Upon  the  return-day  the  court  is  to  determine  as  to  the 
liabiuty  of  the  garnishee,  and  as  to  the  party  by  whom  the 
costs  of  the  proceeding  by  plaint  shall  be  paid,  and  make 
an  order  or  orders  in  accordance  with  such  determination. 
The  costs  are  in  the  discretion  of  the  court  (o). 

Payment  made  by  or  execution  levied  upon  the  gar- 
nishee is  a  valid  discharge  to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  such  pro- 
ceeding may  be  set  aside  or  the  judgment  reversed  ( //). 

The  garnishee  is  protected  even  though  the  execution 
debtor  become  bankrupt,  or  register  a  deed  of  arrangement 
before  payment,  provided  the  payment  be  made  without 
notice  {q). 

Under  the  provisions  just  referred  to  the  court  has 
power  to  attach  only  debts;  and  therefore  a  claim  for 
unliquidated  damages  cannot  be  attached  {r\  even  though 
the  amount  has  been  ascertained  by  verdict,  unless  judg- 
ment has  been  signed  («).  Nor  can  a  debt  be  attached  to 
which  the  judgment  debtor  is  legally  but  not  beneficially 
entitled  (^).  But  where  judgment  is  recovered  against 
several  defendants,  a  debt  due  to  one  of  them  may  be 
attached  (m).  And  where  the  judgment  is  against  an  exe- 
cutor, a  debt  due  to  the  testator's  estate  may  be  at- 
tached (x).  Bent  is  attachable  as  a  debt  under  this  en- 
actment (y). 

(JL)  Rale  147.    Sects.  61,  64. 

(m)  Rale  148.    Sect.  62. . 

{n)  Rale  149. 

\o)  Rale  160.    Sect.  67. 

ip)  Sect.  67. 

Iq)  Wood  ▼.  Dvnn,  2  L.  R.,  Q.  B. 
73;  S,  a,  36  L.  J.,  Q.  B.  27,  Exch. 
Cham.,  overraling  the  jadgment  of 
the  Qaeen'8  Bench,  1  L.  R.,  Q.  B. 
77;  26  L.  J.,  Q.  B.  11. 

(r)  Johnsony.  Diamond^  11  Exch. 


73;  S,  C.y  24  L.  J.,  Exch.  217. 

(i)  Jonet  V.  Thompson,  E.  B.  & 
E.  68;  S.  a,  27  L.  J.,  Q.  B.  234. 

(t)  HeUch  V.  Coates,  18  C.  B. 
767.     S,  a,  25  L.  J.,  C.  P.  315. 

(tt)  Miller  v.  Mynn,  1  E.  &  E. 
1075;  8.  a,  28  L.  J.,  Q.  B.  324. 

{x)  Burton  v.  Roberts,  6  H.  &  N. 
93;  8.  a,  29  L.  J.,  Exch.  484. 

(y)  Mitchell  r.  Lee,  L.  R.,  2  Q. 
B.  259. 
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CHAPTER  VIL 


PBOCEEDINGS  TO  MAKE  JUDGMENT  AVAILABLE  FOB  AND 
AGAINST  PEBSON8  NOT  PABTIES. 


Eaxcuiwn  by  Person  not  a  Party, 
Execution  against  Person  not  a 

Party, 
Death  of  Party. 


Married  Woman. 

In  Actions  on  Bonds  within  %dk^ 

Will,  3,  c,  11. 
Jury. 


Execution  by  Person  not  a  Party.'] — Execution  may 
issue  on  behalf  of  any  person  not  a  j^arty  to  the  suit  by 
leave  of  the  registrar,  upon  proof  of  title  to  the  benefit  of 
the  judgment  and  upon  substitution  of  the  name  of  the  new 
plaintiff,  together  with  a  statement  of  his  derivative  title 
for  that  of  the  original  plaintiff;  and  the  registrar  shaU  give 
notice  of  such  substitution  to  the  defendant  by  post,  and 
execution  shall  not  issue  upon  the  judgment  imtil  the  ex- 
piration of  six  dear  days  after  the  posting  of  the  notice  (a). 

Execution  against  Person  not  a  Party,"] — Execution 
on  a  judgment  may  not  issue  against  any  person  not  a 
party  to  a  suit  without  a  plaint  and  summons  upon  the 
Judgment,  the  proceedings  in  which  must  be  the  same  as 
in  ordinary  cases  (i). 

Death  of  Party.] — ^Where  a  judgment  has  been  given  Death  of 
against  a  person  deceased,  his  executors  or  administrators  P*^« 
ma^  in  the  same  manner  be  sued  upon  the  judgment  (c). 
Wnere  one  or  more  of  several  plaintiffs  or  defendants  dies 
before  judgment,  the  suit  will  not  abate,  if  the  cause  of 
action  survive  to  or  against  the  surviving  parties  (rf). 
Where  one  or  more  of  several  plaintiffs  or  defendants  dies 
after  judgment,  proceedings  thereon  may  be  taken  by  the 
survivors  or  survivor,  or  against  the  survivors  or  survivor, 
without  leave  of  the  court  (c). 


(a)  Bole  201. 

(5)  Bale  202.  No  fees  are  pay- 
able for  the  sammonfl  or  heairiiig 
of  it. 

r.y. 


(o)  Bale  208. 
Id)  Bole  198. 
{e)  Bale  199. 


N 
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Jury. 


PabtII.  Married   WomanJ] — Where  a  married  woman  is  sued 

Married  ^  ^  feme  sole,  and  she  obtains  judgment  on  the  ground 

woman.  of  Coverture,  proceedings  may  be  taken  thereon,  in  the 

name  of  the  wife,  at  the  instance  of  the  husband,  without 

leave  of  the  court  (  /  ). 

In  actions  on  In  Actions  on  Bonds  within  8  §•  9  Will.  3,  c.  11,] — In 

Q^S*^  1k^^     actions  for  penalties  to  secure  the  performance  of  covenants, 
c.  ii:  within  the  meaning  of  8  &  9  WiU.  3,  c.  11,  where  judg- 

ment has  been  entered  for  the  amount  of  the  penalty,  and 
execution  has  issued  for  the  amount  of  damages  to  which 
the  plaintiff  is  entitled;  in  case  of  subsequent  breaches  the 
plaintiff  may  take  proceedings  in  the  nature  of  a  sci.  fa. 
on  such  judgment  in  the  form  given  in  the  schedule  to  the 
rules,  and  must  deliver  particulars  of  such  subsequent 
breaches,  as  in  the  case  ot  an  action  on  a  bond  (j/) ;  upon 
which  the  practice  in  proceedings  in  the  nature  of  a  sci. 
fa.  is  adopted  (A). 


Jury. 


t/ttry.] — In  all  proceedings  in  the  nature  of  a  scire  facias^ 
a  jury  may  be  summoned  in  the  same  manner  and  under 
the  like  restrictions  as  are  provided  by  sects.  70,  71,  72 
and  73  of  the  9  &  10  Vict.  c.  95  (t). 


(/)  Rule  200. 

{g)  See  ante,  pp.  80  and  153. 

(A)  Kale  44. 


(t)  Pages  414  to  416  for  the  sec- 
tions, Rule  106.    See  ante,  p.  96. 
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CHAPTER  VIII. 


NEW  TBIAI 


4» 


Power  of  Court  to  grant  I      Jury. 

Aj^pUcation/or,  I      Bond. 

We  have  seen,  that,  where  judgment  is  given  in  Ae  de-  Power  of  court 
fendant's  absence,  the  judge  may  grant  a  new  trial  on  to  grant 
such  terms  as  he  thinks  fit  (a).     In  addition  to  this,  the 
judge  may  in  any  case  order  a  new  trial  on  such  terms  as 
he  thinks  fit,  and  may  stay  proceedings  in  the  mean- 
time (i). 

Application  for.! — The  application  for  a  new  trial,  or  Application 
to  set  aside  proceedings,  may  be  made  and  determined  on  for. 
the  day  of  hearing,  if  both  parties  be  present,  or  it  may  be 
made  at  the  first  court  held  next  after  the  expiration  of 
twelve  clear  days  fix)m  such  day  of  hearing.  The  party 
intending  to  make  the  application  must,  seven  clear  days 
before  the  holding  of  such  coiurt,  deliver  to  the  registrar  at 
his  oflSce  a  notice  in  writing,  signed  by  himself,  his  attorney 
or  agent,  of  such  intention,  stating  shortly  the  grounds  of 
the  appUcation.  He  must  also  give  a  similar  notice  to  the 
opposite  partv,  by  serving  the  same  personally  on  him,  or 
leaving  it  at  his  place  of  abode  or  business.  This  notice 
does  not,  however,  operate  as  a  stay  of  proceedings  unless 
the  judge  otherwise  orders  (c).  These  provisions  are  only 
directory;  therefore  although  a  party  has  omitted  to  give 
the  seven  days'  notice,  the  judge  may  in  his  discretion 
entertain  an  application  for  a  new  trial  (d).  Money  paid 
into  court  under  any  execution  or  order  in  the  suit,  which 
has  not  been  paid  out  when  the  notice  is  given,  is  to  be 
retained  to  abide  the  event  of  the  application,  unless  the 
judge  otherwise  orders;  and  if  no  application  be  made,  the 
money,  if  required,  will  be  paid  to  the  party  in  whose 
fevour  the  order  is  made,  unless  the  judge  otherwise  orders. 

(a)  Ante,  p.  142.    See  9  &  10  trial,  77,  App. 

Vict.  c.  96,  8.  SOj.  420.  (c)  Rule  172. 

(h)  9  &  10  Vict,  c  95,  s.  89,  (<0  Carter  y.  Smith,  4  £.  &  B. 

p.  428.    See  form  of  order  for  new  696;  S.  C,  24  L.  J.,  Q.  fi.  141. 

n2 


1 80  Ju  ry — Bond. 

Part  n.  K  the  notice  be  not  given  as  directed,  or  the  application 
be  not  made  at  the  court  mentioned  in  the  notice,  no  appli- 
cation for  a  new  trial,  or  to  set  aside  proceedings,  may  be 
subsequently  made,  unless  by  leave  of  the  judge,  on  such 
terms  as  he  thinks  fit  {e\ ;  but  the  foregoing  is  not  to  apply 
to  cases  falling  within  tne  provision  of  sect.  80  of  9  &  10 
Vict.  c.  95. 

Where  a  judge  had,  after  hearing  the  parties,  refiised 
to  grant  a  new  trial,  but  subsequently  changed  his  mind, 
and  upon  a  second  application  directed  that  a  new  trial 
should  be  had,  it  was  held  that  after  the  first  decision  he 
was  functus  officio,  and  that  a  writ  of  prohibition  would 
Ke(/). 

Jury.  •^wy«] — In  all  cases  where  a  new  trial  is  granted,  the 

judge  may  make  it  a  condition  of  granting  it  that  it  shall 
take  place  before  a  jury,  although  the  former  trial  did  not 
take  place  before  a  jury(^).  It  has  been  held  also  that 
where  there  is  a  new  trial  either  party  may  demand  a 
jury  for  the  second  trial,  although  there  was  no  jury  at  the 
first  (A). 

BoDd.  Bond."] — Should  the  judge  require  a  bond  to  be  given 

by  either  party,  the  ^^pense  of  it  must  be  borne  by  the 
party  giving  it  {i). 

(0  Rule  172.  144;  S.  C,  22  L.  J.,  Q.  B.  127;  17 

(/)  6h'eat  Northern  Railway  Jar.  87. 

Company  ▼.  MottoVy  17  C.  B.  130;  (i)  19  &  20  Vict,  c  108,  b.  70, 

a,  a,  26  L.  J.,  C.  r.  22.  p.  452,  and  see  Part  II.,  Chap.  XIL 

(jg)  Role  178.  As  to  new  trial  of  cases  sent  from 

(A)  R,  T.  Jffarwood,  1  B.  C.  C.  the  superior  courts,  see  pott,  Part 

m.,  Chap.  vn. 


y 
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CHAPTER  IX. 

COSTS  AKD  FEES  OF  COUNSEL  AND  ATTORNEYS. 


Suing  in  FormI  Pauperis, 
181. 

Coerrs  to  abide  Event,  ip  no 
Order  to  the  Contrary, 
181. 

When   Plaintiff   does    not 

APPEAR,  or  prove  HIS  DE- 
MAND, 182. 

Treble  Costs  for  bringing 
Second  Suit,  182. 


Allowance    to    Witnesses, 
Scale  of,  182. 

Fees  to  Counsel  and  Attor- 
ney's Costs,  183 : 

Where  Claim  does  not  exceed 
20Z. 

Where  Claim  exceeds  202. 

Scale. 

Taxation  of  Costs,  188. 
When  to  be  paid,  189. 
Execution  for,  189. 


Suina  in  Formd  Pauperis.'] — There  is  no  provision,  Stiingiitfarmd 
either  in  the  statutes  or  rules  of  practice,  relative  to  a  po^^peris, 
party's  suing  in  formd  pauperis  in  the  county  court.  In 
a  case  which  came  before  the  Court  of  Common  Pleas  (a), 
where  a  plaintiff  suing  in  a  superior  court  in  formd  pauperis 
obtained  a  verdict  under  20Z.  for  a  cause  of  action  for 
which  he  might  have  sued  in  the  county  court,  and  a 
su^estion  was  moved  for  to  deprive  him  of  costs,  it  was 
argued  on  the  part  of  the  plaintiff  that  had  he  sued  in  the 
county  court  he  would  have  lost  the  benefit  of  suing  as  a 
pauper;  the  court,  however,  eimressed  an  opinion,  that 
under  sect.  78  of  the  9  &  10  Vict.  c.  95  (wnich  directs 
that  where  no  rule  of  practice  has  been  framed,  the  general 
principle  of  practice  of  the  courts  of  common  law  may  be 
appli^  by  the  judees  of  the  county  courts  to  proceedings 
in  those  courts)  a  discretionary  power  existed  to  admit  a 
plaintiff  to  sue  in  formd  pauperis. 

Costs  to  abide  Events  if  no  order  to  the  contrary.] — All  Costs  to  abide 
costs  of  any  action  or  proceeding  not  otherwise  provided  ®I?*''Jf  <?^ 
for  by  statute,  are  to  be  paid  or  apportioned  between  the  ^^aiy.  ^ 


(a)  Chinn  t.  Sullen,  aC.  B.  447;  S.  C,  19  L.  J.,  C.  P.  42. 
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Allowance  to  Witnesses, 


Part  n.      parties  as  the  judge  thinks  fit.     In  default  of  any  special 
direction,  they  abide  the  event  of  the  action  (6). 


When  plaintiff 
does  not  ap- 
pear, or  prore 
his  demand. 


Treble  costs 
£or  tyfuig[iB|^ 
second  suit. 


Allowance  to 
witnesses. 


When  Plaintiff  does  not  appear^  or  prove  his  Demand^ 
or  there  is  a  want  of  Jurisdiction,^ — We  have  already  seen 
that  if  the  plaintiff  or  his  attorney  does  not  appear,  or 
appearing  does  not  prove  the  demand,  the  judge  may 
order  him  to  pay  to  the  defendant  the  costs  of  his  attend- 
ance, or  costs  by  way  of  satis&ction  for  his  trouble  (c) ; 
and  if  at  the  return-day  of  a  summons,  or  at  any  adjourn- 
ment of  the  court  at  which  it  is  returnable,  the  plaintiff 
does  not  appear,  and  the  defendant  does  appear,  and  does 
not  admit  the  plaintiff's  demand,  the  judge  may  in  his 
discretion  award  to  the  defendant  costs  in  the  same  man- 
ner, and  to  the  same  amount,  as  to  counsel,  attorney, 
witnesses,  and  other  matters,  as  if  the  cause  had  been 
tried,  but  no  hearing  fee  may  be  charged  (<£).  And  if  the 
cause  is  struck  out  for  want  of  jurisdiction,  the  judge  has 
the  same  power  to  award  costs  as  if  the  plamtiff  had 
&iled  to  appear,  or  to  prove  his  claim  (e). 

Treble  Costs  for  bringing  Second  Suit,'] — If  any  party 
sues  another  in  a  county  court  for  a  debt,  or  other  cause 
of  action,  for  which  he  has  already  sued  the  same  party, 
and  obtained  judgment  in  another  court,  on  proof  of  such 
former  suit  and  judgment  being  given,  the  party  suing  is 
not  entitled  to  recover  in  the  second  suit,  and  is  adjudged 
to  pay  three  times  the  costs  of  the  second  suit  to  the  oppo- 
Hite  party  (J). 

Allowance  to  Witnesses."] — The  judge  must  in  each  case 
direct  what  number  of  witnesses  shall  be  allowed  on 
taxation  of  costs  between  party  and  party.  Their  allow- 
ance for  attendance  must  m  no  case  exceed  the  highest 
rate  of  the  allowances  therein  mentioned  in  the  scale  in 
the  schedule  to  the  rules  (^r).  The  costs  of  witnesses, 
whether  they  have  been  examined  or  not,  may,  in  the 
discretion  of  the  judge,  be  allowed,  thoi:^  Aey  have 
not  been  simimoned  (A). 


(ft)  9  &  10  Vict,  c  95,  8.  S8, 
p.  428,  and  note  to  scale  of  atto]> 
ney's  costs, /7o«t,  p.  188. 

\c)  Antet  P<  141>  snd  see  9  &  10 
Vict,  c  96,  8.  79,  p.  418,  and  13  & 
14  Vict.  c.  61,  8. 10,  p.  419. 

(<0  Bale  111,  ante,  p.  142. 


(f)  80  &  31  Vict  c  142,  8. 14, 
p.  419. 

(/)  13  &  14  Vict,  c  61,  B.  18, 
p.  419. 

(^)  Rule  130. 

{h)  Role  132. 


0 

5 

0    to 

0  10 

0 

0 

3 

0    to 

0    5 

0 

0 

2 

0    to 

0    8 

0 

Feet  to  Counsel  and  Attorney* s  Costs.  183 

The  scale  of  allowance  to  witnesses  contained  in  the     Chap.  IX. 
schedule  to  the  rules  is  as  follows : —  ^^^ 

£,   s.    d,  £   «.   d. 

GentlemeOf  merchants,  bankers  and  professional 

men,  per  diem  from    0  10    0    to    1    0    0 

Tradesmen,  auctioneers,  accountants,  clerks  and 

yeomen,  per  diem  • .  •  •  •  •  from 
Artisans  and  ioomeymen,  per  diem  •  •  from 
Labonrers  and  the  like,  per  diem        . .         from 

Trarelling  expenses,  sum  reasonablj  paid,  bat  not  more  than  6d.  per 
mile,  one  waj. 

If  the  witnesses  attend  in  more  than  one  cause,  they  wiU  be  entitled  to  a 
proportionate  part  in  each  cause  only. 

Fees  to  Counsel  and  Attorney* s  Costs^  where  Claim  does  Fees  to  comisel 
not  exceed  20/.] — Where  the  debt  or  damage  claimed  does  and  attorney's 
not  exceed  20/.,  and  the  summons  is  not  issued  in  the  form  cUdm  d^'not 
referred  to  in  sect.  2  of  30  &  31  Vict.  c.  142,  the  fees  to  exceed  20/. 
be  received  by  counsel  and  attorneys  are  limited  to  certain 
amounts  by  tiie  9  &  10  Vict.  c.  95,  s.  91.     By  this  sec- 
tion no  person,  except  he  be  an  attorney,  can  recover  fees 
for  acting  in  court ;  nor  can  an  attorney  recover  fees  un- 
less the  debt  claimed  is  more  than  40*.     If  above  40*.  and 
under  5/.,  he  may  not  recover  more  than  10^.     If  above 
5/.  and  under  20/.,  not  more  than  15*.  in  any  case  within 
the  summary  jurisdiction  given  by  that  act.     To  barris- 
ters, no  fee  exceeding  1/.  3*.  M.  can  in  any  case  where 
the  debt  claimed  is  under  20/.  be  allowed  (i). 

The  fees  of  neither  barrister  nor  attorney  can  be 
allowed  against  a  defendant  on  taxation  of  costs  where 
less  than  5/.  is  recovered  or  claimed  (i). 

It  was  decided  that  the  above  provisions  applied  to  costs 
recoverable  by  the  attorney  from  his  client,  as  well  as  to 
costs  taxed  between  party  and  party  (A).  But  it  was  also 
held,  that  the  amount  named  therein  applied  only  to  the 
appearing  and  acting  of  the  attorney  in  court,  and  not  to 
his  services  out  of  court  in  advising  or  getting  up  the 
case  (/);  now,  however,  by  the  19  &  20  Vict.  c.  108,  s.  36, 
an  attorney  cannot  in  suits  where  the  claim  is  within  20/. 
recover  any  fiirther  costs  than  the  above,  unless  upon 
taxation  of  costs  the  registrar  is  satisfied,  by  writing  under 
the  hand  of  the  client,  that  he  has  agreed  to  pay  further 

(i)  9  &  10  Vict  c.  95,  s.  91,  p.  427.  19  L.  J.,  C.  P.  166 ;  Be  Tohy,  12  Q. 

(*)  Re  aipperton,  12  Q.  B.  687.  B.  694 ;  S,  C,  1  L.  M.  &  P.  426; 

(Q  KMiaKtey  ▼.  Goodman,  9  C.  oyermling  Be  Green,  12  Jnr.  1044, 

B.  888  s  &  d,  1  L.  M.  Bt  P.  204;  Q.  B.,  and  Be  Clipperton,  ante. 
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Fees,  &e., 
where  claim 
exceeds  20/. 


Attorney* s  Costs, 

costs  or  cliar^s.  In  such  case  the  registrar  may  allow 
any  costs  or  charges  not  exceeding  the  amount  which  may 
have  been  so  agreed  to  be  paid. 

Fees^  §•(?.,  where  Claim  exceeds  20/.,  and  in  other  cases J\ 
— Where  the  debt  or  damage  claimed  exceeds  20/.,  the 
fees  of  counsel  and  costs  of  attorneys  are  regulated  by  a 
scale  of  costs  framed  by  five  judges  of  county  courts,  under 
the  19  &  20  Vict.  c.  108,  s.  33  (m).  Where  the  summons 
is  issued  under  sect.  2  of  30  &  31  Vict.  c.  142,  or  the  cause 
is  sent  by  a  judge  of  a  superior  court  for  trial  in  a  county 
court  under  sects.  7  &  10,  or  in  actions  under  sects.  11 
&  12,  the  costs  are  regulated  by  a  scale  framed  under  sect. 
15  of  that  act. 

The  scale,  which  came  into  operation  on  the  1st  Novem- 
ber, 1856,  now  superseded  by  the  following,  which  came 
into  operation  on  the  1st  January,  1868. 

It  IS  as  follows,  so  far  as  it  appUes  to  actions.  The 
scale  as  to  equitable  matters  will  be  found,  joo^^.  Part  III., 
Chap.  VIII.  (w). 


lietter  before  action  •  •         . .         . .        •  • 

Instmctions  to  sne  or  defend 

Fernsing  deeds  and  documents  when  long, 
not  exceeding        

Attendance  and  entering  plaint,  including 
particalars  and  copies,  snch  particulars 
and  copies  being  signed  by  the  attorney 

Preparing  affidavit  and  filing,  including 
notice  of  mode  in  which  payment  will  be 
accepted 

Copy  and  service  of  summons,  if  served  by 
plaintiff,  his  attorney,  or  clerk,  or  servant 
of  either  of  them,  within  two  miles  of  the 
place  of  business  of  the  plaintiff  or  at- 
torney          

If  beyond  that  distance  additional  for 
every  mile  but  not  to  exceed  10  miles 


Inactions 

olddttot 

eontraet 

exceeding 

£20. 


0 
0 


«.  d. 

3  6 
6  8 


0  13  4 


0    6  8 


0    5  0 
0    0  6 


InactloDB 

ottort 

where 

damages 

recovered 

exceed 

£20. 


0 
0 


«.  d. 

3  6 

6  8 


0  13  4 


•  • 


In  actions 

under  sects. 

11&12 

of  the 

CoantjT 

Courts  Act, 

1867. 


£  8,  d, 
0  3  6 
0  13  4 

2    2  0 


0  13  4 


•  • 


(m)  Before  the  19  &  20  Vict 
c  108,  these  costs  were  reg^ulated 
by  the  13  &  14  Vict  c.  61,  s.  6,  and 


the  15  &  16  Vict  c  54,  s.  1,  which 
are  now  repealed. 

(n)  As  to  costs  on  M>peals,  see 
further,  post.  Part  H,  Chap.  XI. 


Attorney* 8  Costs. 


Affidarit  of  semce  with  copy  of  sammons 
annexed 

Attending  to  file  affidavit  of  service,  in- 

clading  entering  up  judgment  by  defaalt 

N.B. — The  total  amount  of  these  items 

where  applicable  to  be  entered 

on  the  summons. 

Attending  lodging  judge's  order,  and  pre- 
paring statement  of  cause  of  action  or 
defence,  including  copies,  and  lodging 
same  with  registrar,  if  signed  by  attorney 
(sections  7  and  10  of  **  The  County  Courts 
Act,  1867")  ..         

Examining  and  taking  minutes  of  evidence 
of  each  witness  afterwards  allowed  by  the 

jndee  

If  more  than  six  folios  every  additional 
folio  (whether  counsel  employed  or 
not) 

Drawing  brief  for  counsel,  per  folio 

Copy  brief,  per  folio,  and  necessary  docu- 
ments to  accompany  same 

Attending  counsel  therewith 

If  conference  with  counsel  allowed,  appoint- 
ing it  and  attending  counsel 

Fee  to  counsel  and  clerk,  sum  paid  not  ex- 
ceeding      •  •         ..         

Fee  to  counsel  and  clerk,  on  conference    • . 

Attending  court  on  trial,  with  counsel 

Attending  court  and  conducting  cause, 
where  no  counsel  employed 

Where  judgment  is  deferred,  attending  court 
to  hear  it 

Flans  and  models  where  necessary  for  use  at 
hearing,  by  special  order  on  taxation,  not 
exceeding 

Witnesses'  expenses,  according  to  scale  in 
force  ..         ..         ..         ..         •• 

Attending  taxing  costs        


Oeoanonal  Chttt, 

Notice  to  produce,  notice  to  admit,  ~  notice 
of  application  for  a  new  trial,  or  to  se^ 
aside  proceedings, — including  copies  or 
duplicate  originus  and  service, — and  no- 
tice of  spedid  defence  and  copies  includ- 
ing particulars,  and  copies  in  cases  of 
set-off,  and  attending  registrar  of  the 
court  therewith,  such  notices,  particulars, 
and  copies  being  signed  by  the  attorney. . 


In  actions 

Inactions 

ottort 

ot  debtor 

where 

contract 

damages 

exceeding 

recovered 

£30. 

exceed 

£30. 

£  t.  d. 

£   8.  d. 

0     6  0 

•  • 

0    8  4 

•  • 

0  13  4 
0    8  4 


0  10 

0  10 

0  0  4 

0  8  4 


3    6  6 

0  13  4 

1  10  0 
0    6  8 

2  2  0 


0    6  8 


0    6  8 


0  13  4 


0    3  4 


0  10 

0  10 

0  0  4 

0  8  4 


3    6  6 

0  18  4 

1  10  0 
0    6  8 

2  2  0 

0  'e  8 


In  actions 
ander  sects. 
11  fr  13 
of  the 
County 
Ck>nrts  Act, 
1867. 


£  «.  d. 


•  • 


0    6  8 


0    6  8 

0    1  0 
0    10 

0    0  4 
0    3  4 

0  18  4 

6  10  0 
16  0 

1  1  0 

2  2  0 
0    6  8 

2    2  0 

0  '6  8 
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Attorney's  Costs. 


On  receipt  of  notice  to  produce  or  admit  or 
to  answer  interrogatories  perusing  same, 
and  advising  thereon 

AU.  applications  and  motions,  or  attending 
conrt  to  answer  applications  and  motions 
under  sections  50,  51,  52  and  58  of 
•*The  Conmion  Law  Procedure  Act, 
1864"  

Drawing  interrogatories  and  answer  thereto 

under  section  51  of  last  act         ••         •• 

If  more  than  five  folios  per  folio       •  • 

Attending  examination  under  section  68  of 
last  act       

Attending  inspecting  documents    •  •         •  • 

Mileage,  one  way,  from  the  attorney's 
place  of  business  to  place  of  inspec- 
tion of  documents,  for  each  mile,  not 
exceeding,  unless  by  special  order  of 
judge,  in  the  whole  20  miles 
All  necessary  affidavits,  not  exceeding  five 

folios,  including  filing,  each 
For  every  additional  f oUo    . . 
Oath;  sum  paid 
Attending  court  for  an  x)rder  to  bring  up  a 

prisoner  to  give  evidence 

Attending  court  to  support  or  oppose  motion 
for  new  trial,  or  motion  to  set  aside  pro- 
ceedings, or  motion  for  a  change  of  venue, 
including  instructions,  or  any  other  necea- 
fsary  attendance,  where  no  counsel  em- 
ployed          •         •• 

Attending  in  the  last-mentioned  cases  with 

counsel 

Fee  to  counsel  and  clerk  in  such  cases  sum 

paid  (not  exceeding)        .  • 
All  necessary  applications  and  motions  to 
the  court  not  otherwise  provided  for,  in- 
cluding instructions  and  all  .attendances 

Attorney's  travelling  expenses  to  attend 
court,  one  way,  not  exceeding  20  miles, 
per  mile 

Where  in  the  opinion  of  the  registrar  he 
cannot  return  the  same  nighty  in  addition 
to  the  above  mileage        • .         •  •         •• 

Any  attendance  at  the  office  of  the  registrar, 
or  any  attendance  upon  the  opposite  party, 
which  th^  registrar  may,  upon  taxation, 
think  was  necessary         


In  actions 

otdtUm 

oontmct 

exceeding 

£20. 

Inactions 
of  tori 
where 

recoTered 

exceed 

£20. 

A  «.  d. 

£  «.  d. 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0    5  0 
0    10 

0    5  0 
0    10 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0    10 

0    10 

0    5  0 
0    10 

0    5  0 
0    10 

•  • 

•  • 

0    4  0 

0    4  0 

1     1  0 

110 

0  10  0 

0  10  0 

2    4  6 

2    4  6 

•  • 

•  • 

0    10 

0    10 

1  11  6 

1  11  6 

0    3  4 

0    3  4 

Inactions 

under  sects. 

II&IS 

of  the 

County 

Courts  Act, 

1867. 


£  «.  d. 


0  13  4 


0    6  8 

0    5  0 
0    10 


I 


0  6  8 
0  6  8 
per  boor. 


0     10 

0    5  0 
0     10 


0    4  0 


1  1  0 
0  18  4 
3     5  6 

0  13  4 

0  10 

1  11  6 


0    3  4 


Attorney's  Costs* 


All  ooets  for  letters,  and  for  searches  for 
certificates  of  births,  marriages,  and 
deaths  which  the  registrar  may  upon 
taxation  think  necessarj,  soch  sum  as 
the  registrar  shall  deem  reasonable. 

Feet  and  copies;  sum  paid. 

All  necessary  copies,  per  folio        •  •         •  • 

Drawing  case,  per  folio        

Phrasing  and  settling  case  prepared  by  the 

other  party  in  action,  per  folio    . .         •  • 
Drawing  briefs  for  counsel  to  argne  case  . . 
Attending  counsel  with  brief 
Fee  to  connsel  upon  brief,  snm  paid  not 

exceeding  ..         ..         ..         ..        •• 

Attending  conrt  when  counsel  employed  . . 
Attending  court  when  counsel  not  employed 

doits  of  the  Day  an  Adjournment  of 
Cause, 

Attorney  for  attending   court  where   no 

counsel  employed 

Attending  with  counsel        

Befresher  fee  to  counsel  and  clerk . .         • . 
Witnesses'  expenses,  same  as  on  trial. 

Arbitration. 

Attending  reference,  without  counsel,  for 

each  atdng 
Attending  reference,  with  counsel,  for  each 

sitting        •• 

Where  sitting  exceeds  four  hours,  for  eyery 

additional  hour     •• 
Fee  to  counsel  and  clerk,  for  each  sitting, 

sum  paid,  not  exceeding 

Witnesses'  expenses,  same  as  on  a  triaL 
^ote* — Cixsts  of  counsel  and  attorney, 
or  of  an  attorney  on  attending 
reference,  shall  not  be  allowed 
without  the  order  of  the  judge; 
nor  shall  the  costsof  more  than 
one  sitting  be  allowed  without 
the  order  of  the  judge. 

JPTem  Trial, 

Costs  to  be  allowed  oti  the  same  scale  as  on 
the  original  trial. 


Inactions 

of  deMor 

controct 

exceeding 

£20. 


£    t.  d. 


0    0  4 


0  15  0 
0  10  0 
18  6 


10  0 
0  15  0 
0  6  8 
2    4  6 


Inactions 

ottort 

where 

damages 

recorered 

exceed 

£20. 


£  i,  d. 


0  *0  4 


0  15  0 
0  10  0 
18  6 


10  0 
0  15  0 
0  6  8 
2    4  6 


In  actions 

onder  sects. 

11  ft  IS 

of  the 

County 

Ckmrts  Act, 

1867. 


A  t.  d. 


0    0  4 


0    10 


0 
1 
0 


0  6 

1  0 
8  4 


3  5  6 
110 
0  15  0 


0  15  0 
0  18  4 
18  6 


10  0 
0  15  0 
0  6  8 
2    4  6 
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Taxation  of  Costs, 


Taxation  of 
costs. 


Costs  on  Appeals. 

Fleparing  notioe  of  appeal,  inclading  copies 
andsexrice.. 

Paying  monej  into  court  as  deposit  on 
appeal,  inclading  notice  and  serrice 
thereof       ••         .. 

Notice  of  nature  and  purticnlars  of  pro- 
posed secority,  inclading  copies  and  ser- 
Tice 

Notioe  of  coart  to  which  appeal  to  be  made 

Preparing  case,  inclading  copies    . . 

At^ding  judge  to  sign,  or  to  settle  and 
aign 

Transmitting  and  depositing  copies  of  case 
to  party,  and  with  registrar        . . 

Transmitting  case  and  copies  to  coort  of 
appeal,  inclading  notice  thereof  to  sac- 
cessfal  party  . .         . .         •  • 

Application  to  judge  for  leave  to  proceed 
on  the  judgment 

DepositLoe  onder  of  court  of  appeal,  includ- 
ing notice  and  service  thereoi     .  • 


In 

of  (feMor 

conAncKf 

exceeding 

£2a 


In 


of  UMTt 

wlieie 


£  i.  d. 


0    5  0 


0    8  0 


0  5  0 

0  3  0 

0  10  0 

0  6  8 

0  5  0 


0  7  0 
0  5  0 
0    8  4 


£S0. 


In 


OCtlM 

Coan^ 

OooitaAct, 

18S7. 


£  t,  d. 


0    5  0 


0    8  0 


0  5  0 
0  8  0 
0  10  0 

0    6  8 

0    5  0 


0  7  0 
0  5  0 
0    3  4 


i,  i.  d. 


0  10  0 


0    8  0 


0  5  0 
0  3  0 
110 

0    6  8 

0    5  0 


0    7  0 
0    7  0 


0    6  8 


Where  a  new  trial  takes  place  in  pursuance  of  the  directions  of  the 
court  of  appeal,  the  costs  of  such  new  trial  shall  be  allowed  on  the  same 
scale  as  in  the  case  of  a  new  trial  granted  by  the  judge  of  the  county 
court. 

Aetiont  under  section  2  of  *'  The  County  Courts  Act,  1867,"  where  sum 
claimed  exceeds  AQs.  and  does  not  exceed  2QI. 

Preparing  afiSdavit,  swearing  and  filing,  including  notice  of  mode    £   s,  d. 
in  whidi  payment  will  be  accepted        . .         •  •         •  •         •  •     0    5    0 

Copy  and  service  of  summons,  if  served  by  plaintiff,  his  attorney 
of  clerk,  or  servant,  or  either  of  them,  within  two  miles  of 
the  place  of  business  of  the  plaintiff  or  attorney         •  •         ..050 
If  beyond  that  distance  additional  for  every  mile,  but  not  to 

exceed  10  miles        ..         ..006 

Affidavit  of  service  with  copy  of  summons  annexed,  attending  to 
file  and  entering  up  judgment  by  default        • 0    6    8 


N.B. — The  costs  in  eveby  cause  shall  upon  the  above  scale 

ABIDE  THE  EVENT,  UNLESS  THE  JUDOE  SHALL  MAKE  SOME  SPECIAL 
OBDEB  WITH  BEFEBENCE  TO  SUCH  COSTS  OB  ANT  PABT  THEBEOF. 

Taxation  of  Costs.l — All  costs  and  cliarges  between 
party  and  party  must  be  taxed  by  the  registrar  of  the 
court  in  which  they  were  incurred^  but  his  taxation  may 
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be  reviewed  by  the  judge  on  the  application  of  either  Chap.  IX. 
party ;  and  no  costs  or  charges  may  be  allowed  on  taxation 
which  are  not  sanctioned  by  the  scale  then  in  force  (n). 
Costs  between  attorney  and  client  may  also  in  the  same 
cases^  on  the  application  either  of  the  attorney  or  client^ 
but  not  otherwise,  be  taxed  by  the  registrar  of  the  court 
in  which  they  were  incurred,  but  his  taxation  may  be 
reviewed  by  the  judge  on  the  application  of  either  party. 
Costs  may  not  be  allowed  which  are  not  sanctioned  by 
the  scale,  unless  the  registrar  is  satisfied  that  the  client 
has  agreed  in  writing  to  pay  them,  in  which  case  they 
may  be  allowed ;  and  no  attorney  may  recover  firom  his 
client  any  such  costs  unless  they  have  been  allowed, 
either  on  taxation,  or  on  the  taxation  of  a  master  of  a 
superior  court  of  common  law  or  of  the  Court  of  Chan- 
cery (o). 

Where  a  plaintiff  claims  a  sum  exceeding  20/.,  and 
recovers  a  sum  not  exceeding  20/.,  but  exceeding  5/.,  the 
scale  upon  which  the  costs  are  to  be  taxed  is  in  the  dis- 
cretion of  the  court  (  p). 

The  decision  of  the  judge,  on  reviewing  the  taxation  of 
costs,  cannot  be  appeded  against  to  a  superior  court  (y), 
nor  can  a  superior  court  order  the  judge  of  a  county  court 
to  direct  that  a  taxation  be  reviewed  (r). 

When  to  be  paid,^ — The  judge  may  make  orders  con-  When  to  be 
ceming  the  time  or  times,  and  Iby  what  instalments,  any  P^^ 
costs  doall  be  paid.      They  must  be  paid  into  court  (*). 
Money  paid  into  court  is  deemed  to  be  appropriated,  first 
in  satismction  of  the  costs,  and  afterwards  in  satis&ction 
of  the  original  demand  (/). 

Execution  for. "] — Execution  may  issue  for  the  recovery  Execatlon  for. 
of  costs  in  the  same  manner  as  for  a  debt  adjudged  by 
the  court  {u). 

(fi)  19  &  20  Vict  c.  108,  8.  84,  783;  8.0.,  31  L.  J.,  Exch.  170. 
p.  428.  (0  19  &  20  Vict  c^OS,  8.  45, 

{0)  lb.  8.  85,  p.  428.  p.  420. 

(p)  Rnlo  29.  (t)  Rale  188. 

{g)  Carr  y.  StHnger,  1  E.,  B.  &  (t*)   9   &  10  Vict.  c.  95,   8.  88, 

£.  128 ;  8.  C.y  4  Jnr.,  K.  S.  439.  p.  428. 

(r)  aifton  Y.  Furley,  7  H.  &  N. 
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CHAPTER  X. 


REMOVAL  OF  PLAINT  BY  CEBTIOBABI. 


BemoTalof 
plaint  b J 

where  daim 
exceeds  5^ 


Bond, 


Where  Claim  exceeds  5L 

Bond, 

Where  Claim  does  not  exceed  5L 


Writ  of  Certiorari. 

Affidavit/or, 

Service  of  Writ,  and  effeet  of 


Removal  of  Plaint  by  Certiorari  where  Claim  exceeds 
5/.] — We  have  already  seen  that  no  writ  of  error  lies  from 
the  judgment  of  the  court,  and  that  a  prohibition  will  not 
be  granted  on  the  ground  of  an  error  of  the  judge,  if  the 
matter  be  within  his  jurisdiction  (a).  The  cases  in  which 
li  defendant  may  object  to  the  trial  of  a  cause  in  the  county 
court  have  been  noticed  ante^  p.  88.  If  the  damage 
claimed  in  an  action  is  above  5/.,  the  plaint  may,  by  leave 
of  a  judge  of  one  of  the  superior  courts,  if  it  appear  to 
such  judge  a  fit  case  to  be  tried  in  one  of  those  courts,  be 
removed  thereto,  upon  such  terms  as  to  payment  of  costs, 
giving  security  for  debts  or  costs,  or  other  terms,  as  such 
judge  thinks  fit  (i).  If  the  judge  requires  a  bond  to  be 
given  by  either  party  (c),  it  must  be  at  the  cost  of  the 


(a)  ^11^0,  p.  60.  See  also /2«Z^ 
luxghan^  2  Exch.  333;  Thft  y.  Bay- 
n^r, 5 C.B.I 62;  N&rrisY.Carring- 
t&n,  16  C.  B.,  N.  S.  396.  See  JoneM 
y.  Jonet,  17  L.  J.,  Q.  B.  170;  8.  C, 
12  Jnr.  397,  where  a  prohibition  was 
granted,  on  the  ground  that  the 
jndge  had  reversed  his  own  dedsion 
i^r  one  of  the  parties  had  left  the 
conrt 

(ft)  9  &  10  Vict  c  95,  s.  90, 
p.  415.  As  the  16th  section  of  the 
Extension  Act,  18  &  14  Vict.  c.  61, 
p.  425,  enacted  that  no  canse  or 
Inatter  pending  in  the  connty  conrt 
conld  b«  remoTed  *'  by  appeal,  mo- 
tion, writ  of  error,  certiorari,  or 
btherwise,  6aye  and  except  in  the 
manner  and  according  to  the  proyi- 
sions  hereinbefore  mentioned/'  it 
was  questioned  whether  the  right  to 
remove  by  certiorari  was  not  taken 
away.  It  is  clear,  however,  on  look- 
ing at  the  statnte,  that  no  snch  al- 


teration was  intended,  since,  by  sect.  2 
of  the  same  act,  thai  provision,  to- 
gether with  the  rest  of  the  statute, 
must  be  read  and  construed,  toge- 
ther with  the  9  &  10  Vict,  c  95,  as 
one  act,  where  the  provisions  of  the 
latter  act  are  not  inconsistent  with 
the  former.  In  Janes  v.  Holdmorth 
it  was  held  by  Parke,  B.,  and  Piatt, 
B.,  sitting  at  chambers,  that  the 
right  to  remove  by  certiorari  still 
exists.  See  a  report  of  the  case,  16 
L.  T.  325.  A  strong  opiuion  was 
also  expressed  to  the  same  effect  by 
the  Court  of  Exchequer,  in  Parker 
V.  The  Bristol  and  Exeier  Bjailrcay 
Company,  6  Exch.  184;  8.  C,y  2  L. 
M.  &  P.  136;  20  L.  J.,  Exch.  112; 
and  in  Brookman  v.  Wenham,  2  L. 
M.  &  P.  233;  8.  a,  15  Jur.  249. 
Erie,  J.,  so  decided  in  the  Bail 
Court 

(c)  19  &  20  Vict  c.  108,  8.  70, 
p.  462. 
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party  giving  it.     If,  however,  an  action  is  brought  on  the      Chap.  X. 
bond,  the  court,  by  rule  or  order,  may  give  relief  to  the 
obligor,  which  wiU  have  the  effect  of  a  defeasance  {d).     A 
money  deposit  may  be  made  in  lieu  of  a  bond  (e). 

Two  separate  plaints  between  the  same  parties,  in 
neither  of  which  a  sum  exceeding  5/.  is  claimed,  cannot 
be  removed  by  certiorari  imder  the  above  provision  {/), 

Cases  of  partnership  accounts,  under  sect.  65  of  the 
9  &  10  Vict.  c.  95  {ff\  cannot  be  removed  by  certiorari; 
for  even  should  the  defendant  waive  the  question  of  juris- 
diction, the  com^  of  common  law  have  no  machinery  by 
which  they  can  decide  the  claim  of  partners,  and  could 
ontysend  such  cases  to  a  court  of  eqmty  (A). 

Where  a  plaint  in  a  county  court  for  20/.  damages  was 
removed  by  certiorari  into  a  superior  court,  and  another 
plaint  including  the  same  cause  of  action,  but  laying  the 
damage  at  5/.,  was  entered,  a  prohibition  having  been 
moved  for,  it  was  held  that  the  pendency  of  the  first 
action  in  ilie  superior  court  was  no  ground  for  issuing  a 
prohibition  to  the  county  court  in  the  second  (/).  Where 
a  judge,  on  the  application  of  a  defendant,  granted  a  cer^* 
Uorari  to  remove  a  plaint  for  a  demand  over  20/.,  adding 
as  a  condition  that  the  defendant,  if  successful,  should 
recover  no  more  costs  than  would  have  been  allowed  in 
the  county  court,  the  Court  of  Exchequer  held  this  to  be 
UDL  unreasonable  condition  (J). 

The  right  of  the  Crown  not  being  taken  away  by  ex- 
press enactment,  it  may  remove  a  plaint  which  affects  it^ 
although  the  subject-matter  of  it  is  not  above  5/.  (A). 

Where  Claim  does  not  exceed  5/.] — The  powers  of  Where  daim 
removal  above  noticed  applies,  as  wUl  be  seen,  to  cases  ffSB?*^" 
only  in  which  the  claim  is  above  5/. ;  but  by  19  &  20 
Vict.  c.  108,  where  the  action  does  not  exceed  5/.,  it  may 
be  removed  by  writ  of  certiorari  into  a  superior  court,  if 
the  superior  court  or  a  judge  deems  it  desirable  that  the 
cause  shall  be  tried  in  the  superior  court ;  and  if  the  party 

(jt)  Ibid.     See  pott.  Part   IL,  (<)  Edwards Y.Mogert,lJj,'Mi»& 

Chap.  XIL,  «  Security."  P.  196. 

(<?)  19  &  20  Vict  c  108,  8.  71,  0)  Ex  parte  The  Great  Western 

p.  452.  Railway  Company,  2  H.  &  N.  557. 

</)  Bom  T.  Green,  9  Exch.  608.  (*)  Mountjoy  r.  Wood,  27  L.  T, 

(g)  Ante,  p.  59.  82.    This  was  an  action  against  a 

(A)  JDuratttY,  Ibmlin,  11  L.  T.  forestal  officer  for  impounding  sheep. 

267. 


192 


JVrit  of  Certiorari. 


Pabt  II.  applying  for  the  writ  gives  security,  to  be  approved  of  by 
a  master,  for  the  amount  of  the  claim  and  the  costs  of  the 
trial,  not  exceeding  in  all  100/.,  and  assents  to  such  terms, 
if  any,  as  the  court  or  judge  imposes  (/). 

Wntoioertio-       Writ  of  Cer ^20 ran.]— The  proper  writ  to  remove  a 
*'<**^  plaint  is  a  writ  of  certiorari  (m).     This  issues  of  right, 

and  is  granted  upon  an  ex  parte  application  (»),  which 
should  be  made  to  a  judge  at  chambers,  and  not  to  the 
court  ((?).  The  writ  should  be  tested  on  some  day  in 
term,  and  made  returnable  on  a  day  certain  in  term  (/?). 
The  affidavit  upon  which  the  application  is  made  must 
not  be  entitled  m  the  cause,  but  simply  in  the  court  {q). 

If  a  certiorari  be  refused,  by  one  court  or  judge,  no 
other  may  grant  it.  The  applicant  may,  however,  appeal 
from  a  judge  to  the  &11  court,  or  make  a  second  appuca- 
tion  on  different  grounds  (r). 

As  the  judge  to  whom  the  application  for  a  certiorari 
is  made  may  exercise  his  discretion  with  respect  to  the 
terms  upon  which  he  will  grant  it,  as  to  costs,  &c.  (5),  it 
is  important  that  the  affidavit  upon  which  the  application 
is  founded  should  state  aU  the  facts  material  to  the  case. 
Where  a  certiorari  had  been  obtained  by  a  plaintiff  upon 
an  affidavit  which  omitted  to  disclose  facts  as  to  costs 
which  the  defendant  had  already  incurred,  the  Court  of 
Exchequer,  upon  those  facts  being  brought  before  it, 
quashed  the  writ  (f).  Where,  however,  a  certiorari  had 
been  issued  by  leave  of  a  judge,  upon  an  affidavit  which 
stated  generally  that  difficult  questions  would  arise,  but 
did  not  state  what  those  questions  were,  or  the  groimds 
upon  which  they  would  arise,  the  court  refiised  to  set  the 


Affidavit  for. 


(0  19  &  20  Vict.  c.  108,  8.  38, 
p.  424.  As  to  the  removal  of  ac- 
tions of  ejectment  into  a  superior 
ooort,  Beepogtf  Part  ILL,  Chap.  HI,, 
«  Ejectment." 

(m)  The  court  being  one  of  re- 
cord. The  only  record,  however,  is 
the  entry  made  by  the  registrar 
(ante,  p.  81).  In  the  old  county 
coorts  the  proper  writ  to  remove  a 
plaint  was  a  re,  fa.  lo.;  see  ante, 
**  Introduction."  As  to  the  proper 
mode  of  removing  plaints  m  re- 
plevin, Bbepost,  Part  III.,  Chap.  IV. 

(ft)  Symondi  v.  JHrmdale,  2 
Ezch.  538;  8,  (7.,  6  D.  &  L.  17;  12 


Jur.  485. 

{p\Bowen  v.  Beam,  3  Exch.  Ill; 
8.  C,  6  D.  &  L.  193;  Bobertgon  v. 
Womaeky  19  L.  J.,  Q.  B.  367. 

(p)  Rofcell  V.  Breedon,  3  Dowl. 
324,  n. 

(q)  Ex  parte  Nohro,  1  B.  &  C. 
267;  Ex  parte  Evans,  3  Dowl.,  N. 
S.  410. 

(r)  19  &  20  Vict  c.  108,  s.  44, 
p.  427. 

(t)  y  &  10  Vict.  c.  95,  s.  90,  p.  425. 

It)  Parker  v.  The  Bristol  and 
Exeter  Railway  Company,  2  L.  M. 
&P.  136;  iSf.  C,  15  Jur.  110. 
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writ  aside^  as  it  did  not  appear  that  those  particulars  were     Chap.  X. 
not  pointed  out  to  the  judge  at  chambers  {u\ 

The  granting  of  a  rule  nisi  or  summons  for  a  certiorari 
will,  if  the  court  or  a  judge  so  direct,  operate  as  a  stay  of 
proceedings  in  the  cause  until  the  determination  of  the 
rule,  or  until  the  court  or  judge  otherwise  orders ;  and  the 
judge  of  the  county  court  must  from  time  to  tinfe  adjourn 
the  hearing  of  the  cause  to  such  day  as  he  thinks  fit  If, 
however,  a  copy  of  the  rule  or  summons  be  not  served  by 
the  party  who  obtained  it  on  the  opposite  party  and  on 
the  registrar  of  the  county  court  two  clear  days  before  the 
day  fixed  for  the  hearing,  the  judge  of  the  county  court 
may  order  the  party  who  obtained  it  to  pay  the  costs  of 
the  day,  or  part  of  them,  unless  the  superior  court  or  judge 
has  made  some  order  respecting  them  (x). 

Where  a  writ  of  certiorari  has  been  granted  on  an  ex 

iiarte  application,  and  the  party  who  obtained  it  does  not 
odge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued,  two  clear  days  before  the  day 
fixed  for  hearing  the  cause,  the  judge  of  the  county  court 
may,  in  his  discretion,  order  the  party  who  obtained  the 
writ  to  pay  all  the  costs  of  the  day,  or  so  much  thereof  as 
he  thinks  fit,  unless  the  superior  coiu-t  or  a  judge  thereof 
has  made  some  order  respecting  them  (y). 

If  the  cause  has  been  removed  improperly,  the  opposite 
party  should  apply  to  the  court  or  a  judge  for  a  writ  of 
procedendo y  which  is  a  judicial  writ  issuing  from  the  supe- 
rior court,  and  commanding  the  judge  of  the  coimty  court 
to  proceed  with  the  cause  (z). 

Service  of  Writ,  and  Effect  of] — The  writ  should  be  Senrice  of 
delivered  as  early  as  possible  to  the  judge  or  registrar  of  ^\*^^ 
the  county  court,  so  as  to  render  aU  proceedings  taken  in 
that  court  after  its  service  irregular  and  coram  non 
judice(a).  If  the  judge  of  the  county  court  refiises  to 
obey  it,  he  is  liable  to  an  attachment  for  contempt  (^). 
The  effect  of  the  service  of  the  writ  of  certiorari  is  in- 


(«)  Golding  v.  Caudrccll,  2  L. 
M.  &  P.  175. 

(ar)  19  &  20  Vict.  c.  108,  s.  40, 
p.  425. 

(y)  lb.  8.  41,  p.  426. 

(z)  Tidd'8  Prac.  410  (9th  edit.). 

(a)  According  to  the  old  prac- 
tice, the  writ  mast  have  been  deli- 
vered to  the  jadge  or  officer  of  the 

P.N. 


court,  before  the  jury  appeared,  or 
before  one  of  them  had  been  sworn ; 
otherwise  the  inferior  conrt  might 
proceed  with  the  canse ;  43  Eliz.  c  5. 
And  this  wonld  seem  to  be  still  the 
law  in  a  case  tried  before  a  jury. 

(J))  Mil fiff earn  v.  Wheatley^  6 
Exch.  88 ;  8,  C,  2  L.  M.  &  P.  156; 
15Jur.  110;  20 L.  J., Exch.  106. 

O 
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Pabt  IL  stantly  to  suspend  the  power  of  the  county  court  in  the 
cause  which  it  removes  (c).  Where  the  writ  was  left  with 
a  clerk  at  the  registrar's  office,  it  was  held  to  be  good 
service  {d) ;  but  the  court  intimated  that  the  strictly 
proper  course  to  pursue,  where  there  has  been  no  personal 
service  on  the  judge,  and  the  cause  does  not  come  on  for 
hearing  until  after  the  return-day,  would  be  to  rule  the 
judge  to  return  the  writ  (e). 

Where  a  defendant  has  removed  from  a  county  court, 
by  certiorari  under  sect.  38  of  19  &  20  Vict.  c.  108,  a 
plaint  for  a  sum  not  exceeding  5/.,  the  plaintiff"  is  not 
bound  to  follow  out  his  suit ;  and  if  he  declines,  the  de- 
fendant cannot,  after  serving  notice  to  declare,  under 
sect.  53  of  '*  The  Common  Law  Procedure  Act,  1852  " 
(15  &  16  Vict.  c.  76),  sign  judgment  for  want  of  a  de- 
claration, nor  recover  from  the  plaintiff"  the  costs  of 
removal  (/). 

Where  a  cause  had  been  removed  by  certiorari  from  a 
county  court  and  tried  in  a  superior  court,  and  the  plain- 
tiff recovered  a  verdict  for  less  than  20/.  (^),  the  plaintiff 
was  held  to  be  entitled  to  costs  on  the  higher  scale,  under 
the  7th  direction  to  the  masters  of  Hilary  Term,  1853, 
inasmuch  as  in  a  cause  so  removed,  no  writ  of  trial  could 
issue  under  sect.  17  of  3  &  4  Will.  4,  c.  42.  The  power 
to  issue  a  writ  of  trial  is  now  abolished  by  30  &  31  Vict. 
c.  142,  s.  6. 


(tf)  Tidd'B  Prac.  404  (9th  edit.) 
Cro8$  Y.  Smith,  1  Salk.  148,  149 
Ihzacharly  v.  Baldo,  1  Salk.  852 
Bevany.Prothesk,  2  Burr.  1161 
Mungeam  ▼.  Wheatley,  ante. 

(^d)  Broohman  v.  Wenham,  2  L. 
M.  &  P.  233;  8.  C\  16  Jur.  249. 

[e)  See  lb. 

,/)  Oarton  v.   Great  Western 


t 


Railway  Company,  1  E.  &  E.,  Q. 
B.  268;  A  a,  28  L.  J.,Q.  B.  103. 

{a)  Perry  y.  Bennett,  14  C.  B., 
N.  S.  402.  Sect.  6  of  30  &  31  Vict. 
c.  142,  p.  451,  which  deprives  of 
costs  a  plaintiff  recovering  not  more 
than  201.  in  contract,  or  10^.  in  tort, 
applies  only  to  actions  commenced 
in  the  superior  courts. 
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CHAPTER  XL 


APPEAL. 


In  what  Cases, 

Notice  qf  Appeal, 

Security, 

Form  qf  Deposit  of  Appeal, 

Transmission  to  Court  of  Appeal. 


Neglect  to  prosecute.' 

Judgment  of  Court   of  Appeal^ 

Entry  of 
Costs, 
New  Trial, 


In  what  Cases  Appeal  /le^.]— In  all  cases  in  which  juris-  In  what  cases 
diction  was  given  to  the  county  court  by  statute  9  &  10  »PP«*1  ^^ 
Vict.  c.  95,  the  judgment  of  the  court  was  final  and  con- 
clusive between  the  parties  (a),  and  no  method  of  reviewing 
the  judge's  decision,  whether  in  point  of  law  or  fact,  existed. 
But  now  by  sect.  13  of  30  &  31  Vict.  c.  142,  an  appeal 
may  be  allowed  in  any  case  where  the  judge  shall  think  it 
reasonable  and  proper  that  it  should  be  allowed  (i).  In 
actions  in  which  the  debt  or  damage  sought  to  be  recovered 
is  above  20/.,  or  in  which  title  is  m  question  (c),  in  actions 
of  replevin  where  the  rent  or  damage  exceeds  20/.,  in 
actions  for  the  recovery  of  tenements  where  the  yearly  rent 
or  value  of  the  premises  exceeds  20/.,  in  all  actions  of 
ejectment  (rf),  and  in  proceedings  in  interpleader  where  the 
money  claimed,  or  the  value  of  the  goods  claimed,  or  of 
the  proceeds  thereof,  exceeds  20/.,  and  in  all  actions  where 
the  parties  agree  that  the  court  shall  have  jurisdiction, 
there  is  an  appeal  as  of  right.  In  these  actions,  if  either 
party  be  dissatisfied  with  the  determination  or  direction  of 
the  county  court  in  point  of  law,  or  upon  the  admission  or 
rejection  of  any  evidence,  he  may  appeal  from  the  coimty 
court  to  any  one  of  the  superior  courts  of  common  law  at 
Westminster  (e).     No  appeal  will  lie,  however,  if,  before 


(a)  9  &  10  Vict.  c.  95,  s.  89, 
p.  423. 

(b)  This  section  applies  to  actions 
commenced  before  the  act  came  into 
operation,  or  even  before  it  passed, 
bat  in  which  the  actual  delivery  of 
the  judgment  songht  to  be  appealed 
against  took  place  after  the  act 
came  into  operation;  Rathhone  r, 
Munn,  18  L.  T.,  N.  S.  856. 


(c)  30  &  31  Vict  c.  142,  s.  13, 
p.  424. 

(d)  lb. 

(e)  13  &  14  Vict.  c.  61,  8.  14, 
p.  423;  19  &  20  Vict.  c.  108,  s.  68, 
p.  447;  30  &  31  Vict.  c.  142,  s.  18, 
p.  424.  Before  the  19  &  20  Vict, 
c.  108,  there  was  no  appeal  in  cases 
of  interpleader  or  plaints  for  the  re- 
covery of  tenements.    Sec  Besrclck 
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In  what  Cases  Appeal  lies. 


Pabt  II.  the  decision  of  the  county  court  be  pronounced,  both 
parties  agree,  in  writing  signed  by  themselves  or  their 
attorneys  or  agents,  that  the  decision  of  the  judge  shall  be 
final  (e). 

The  court  of  appeal  is  constituted  by  two  or  more  of  the 
judges  of  the  superior  coiui^,  sitting  in,  or  out  of  term  for 
the  purpose  {f).  And  the  judges,  or  any  five  of  them, 
may  fi:om  time  to  time  make  orders  for  regulating  the 
proceedings  in  appeals  {g\ 

An  appeal  will  not  lie,  without  leave,  where  the  amount 
sought  to  be  recovered  by  the  plaint  is  under  20/.,  although 
the  objection  is  not  taken  until  the  case  has  been  stated 
and  has  come  on  for  hearing  (A).  As  a  general  rule  the 
right  to  appeal  depends  upon  the  amount  of  the  plaintiff's 
claim,  and  not  on  the  amount  for  which  judgment  is 
given(i).  But  if  the  nature  of  the  case  is  such,  that  the 
judge  of  the  county  court  cannot  lawfully  give  higher 
damages  than  20/.,  there  is  no  right  of  appeal,  although 
the  damages  claimed  are  unliquidated  and  exceed  20/. 
Thus  in  an  action  against  a  bailiff  for  omission  to  levy 
a  debt  and  costs,  amounting  to  12/.  17*.  8rf.,  in  which  the 
judge  decided  against  the  plaintiff,  it  was  held  that  no 
appeal  would  lie,  although  he  had  claimed  in  his  particulars 
20/.  1*.  0).  A  plaintiff  cannot  at  the  trial  abandon  the 
excess  of  his  claim  over  50/.,  so  as  to  deprive  the  defendant 
of  his  right  of  appeal  (A). 

The  power  of  appealing  is  confined,  it  will  be  observed, 
to  those  cases  only  in  which  one  of  the  parties  is  dissatisfied 
with  the  "  determination  or  direction  of  the  court  in  point 
of  law,  or  upon  the  admission  or  rejection  of  any  evidence ;" 
therefore,  where  there  is  no  jury,  and  a  judge  finds  certain 
facts,  his  finding,  as  that  of  all  courts  of  inferior  jiu^sdic- 


T.  Boffey,  9  Exch.  315;  8.  C,  23 
L.  J.,  Exch.  89;  Fraser  y.  Ibther^ 
gill,  14  C.  B.  296;  8.  C,  23  L.  J., 
C.  P.  63.  Nor  was  there  any  appeal 
where  jurisdiction  had  bc^n  con- 
ferred on  the  county  court  by  con- 
sent, under  13  &  14  Vict.  c.  61.  See 
Oroves  v.  Janssens,  9  Exch.  481 ; 
8.  C,  23  L.  J.,  Exch.  91.  As  to  ap- 
peal in  equitable  proceedings,  see 
pogtf  Part  III.,  Chapter  VIII. 

(e)  19  &  20  Vict  c.  108,  s.  69, 
p.  424;  30  &  31  Vict.  c.  142,  s.  34, 
p.  873.  The  agreement  does  not 
require  a  stamp.    lb. 


(/)  13  8c  14  Vict.  c.  61,  s.  14, 
p.  423;  15  &  16  Vict.  c.  64,  s.  2, 
p.  424. 

(ff)  16  &  16  Vict.  c.  54,  8.  3, 
p.  424.  See  Reg.  Gen.,  H.  T.,  16 
Vict. 

(A)  Blowers  v.  RaeJtham,  20  L. 
J.,  Q.  B.  397;  8,  C,  15  Jur.  765. 

(i)  Dreesman  y.  Harris^  9  Exch. 
486;  8.  a,  23  L.  J.,  Exch.  210. 

{j)  Mayor  y.  Burgess,  4  Q.  B. 
666 ;  8.  C,  24  L.  J.,  Q.  B.  67. 

(*)  North  Y.  Holroyd,  L.  R.,  3 
Exch.  69;  8,  (7.,  37  L.  J.,  Exch.  42. 
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tion  on  questions  of  fact(/),  is  final  and  cannot  be  ques-  Chap.  xr. 
tioned.  If  the  law  and  facts  of  a  case  are  so  mixed  up  in 
the  judgment  of  the  county  court,  that  it  is  impossible  to 
separate  them  so  as  to  eliminate  one  of  the  above  grounds 
of  appeal,  the  decision  cannot  be  reviewed  (iw).  If  an 
appeal  is  contemplated,  any  point  which  a  party  may  rely 
on  should  be  distinctly  raised  before  the  judge  of  the  county 
court,  since  the  court  of  appeal  will  allow  such  objections 
only  to  be  argued  as  were  made  at  the  trial  (n).  AVTiere 
the  judge  at  the  trial  gives  to  either  side  leave  to  move, 
and  afterwards  gives  judgment  upon  the  question  of  law 
reserved,  the  pstfty  against  whom  he  decides  may  then, 
but  not  before,  appeal  against  the  decision  (o).  The  right 
of  appeal  exists  only  where  there  is  a  judgment  of  the  court, 
and  does  not  apply  to  an  order  of  committal  under  sect. 
99  of  the  9  &  10  Vict.  c.  95(7?);  nor  does  it  apply  to  the 
decision  of  the  judge,  on  an  interlocutory  matter,  as  re- 
viewing the  registrar's  taxation  of  costs  (5'). 

The  party  who  is  desirous  of  appealing  may,  before  the 
rising  of  the  court  on  the  day  on  which  judgment  was 
pronounced,  deliver  to  the  registrar  a  statement  in  writing, 
signed  by  him,  his  counsel  or  attorney,  containing  the 
grounds  of  his  dissatisfaction.  In  default  of  such  state- 
ment being  delivered,  the  successful  party  may  proceed  on 
the  judgment,  unless  the  judge  otherwise  orders ;  but  the 
judge  may  direct  proceedings  to  be  taken  on  the  judgment, 
notwithstanding  such  statement  has  been  delivered.  The 
party  so  dissatisfied  may,  however,  appeal,  on  grounds 
difierent  fi*om  those  contained  in  this  statement,  and 
although  he  shall  not  have  delivered  any  statement  (r). 

Notice  of  Appeal.']  — The  party  appealing  must,  within  Notice  of  ap- 
ten  days  after  the  determination  or  (Erection  in  the  coimty  V^* 
coinij,  give  notice  to  the  other  party  or  his  attorney  (*)• 
The  ten  days  within  which  this  notice  may  be  given  are 


(J)  Brittain  y.  Xinnaird,  1  B.  & 
B.  432;  1  Will.  Sannd.  263  a. 

(m)  East  Anglian  Railway  Com- 
pany V.  Lythgoe,  2  L.  M.  &  P.  221; 
8.  a,  20  L.  J.,  C.  P.  84;  15  Jur. 
400;  Cawley  t.  If\trnsll,  12  C.  B. 
249;  5.(7.,  20  L.  J.,  C.  P.  197. 

(n)  Wat$on  v.  The  Amhergate, 
fo.  Railway  Company,  15  Jnr. 
44S. 


(0)  Ibster  y.  Oreen,  6  H.  &  N. 
793;  8,  a,  30  L.  J.,  Exch.  268. 

{p)  Rackham  y.  Blotvert,  15 
Jar.  758.  The  section  is  repealed 
hj  the  Debtors  Act,  1869. 

(q)  Carr  y.  Stringer,  1  E.,  B.  & 
E.  123;  8.C.,  4  Jnr.,  N.  S.  439. 

(r)  Rule  186. 

{$)  13  &  14  Vict  c.  61,  8.  14, 
p.  423. 


198  Security. 

Vksm  n.  reckoned  exclusive  of  the  day  of  trial  (J).  The  notice  of 
appeal  must  be  in  writing,  and  must  state  the  grounds  on 
wmch  the  party  appeals  (m).  The  sufficiency  of  this  notice 
is  a  question,  however,  for  the  judge  of  the  county  court, 
and  if  he  thinks  it  sufficient,  the  objection  that  it  does  not 
contain  any  statement  of  the  grounds  of  dissatisfiiction 
with  the  decision,  cannot  be  taken  before  the  court  of 
appeal  {x).  The  notice  must  be  signed  by  the  appellant, 
his  attorney  or  agent,  and  it  must  be  served  on  the  registrar, 
as  well  as  on  the  successful  party,  by  post,  or  other- 
wise (y). 

If,  before  such  notice  of  appeal  be  served  upon  the  regis- 
trar, execution  has  issued,  and  the  amount  of  the  judgment 
and  costs  of  execution  has  been  paid  into  the  hands  of  the 
bailiff,  or  has  been  levied  and  not  paid  over  to  the  successful 
party,  it  must  remain  in  court  to  abide  the  order  of  the 
court  (z). 

Security.  Security.'] — The  party  appealing  must  within  ten  days 

give  security,  to  be  approved  of  by  the  registrar  of  the 
court,  for  the  costs  of  the  appeal,  and  must  state  to  which 
of  the  courts  of  common  law  at  Westminster  he  intends 
to  appeal  («) ;  and,  if  he  be  defendant,  for  the  amount  of 
the  judgment,  in  case  the  appeal  should  be  dismissed. 
This  security  as  to  the  amount  of  the  judgment  is  not, 
however,  required  in  any  case  where  the  judge  of  the 
county  court  has  ordered  the  party  appealing  to  pay  the 
amount  of  the  judgment  into  the  hands  of  the  registrar  of 
the  court,  and  the  same  has  been  paid  {b).  The  security 
may  be  either  a  bond  executed  by  the  appellant  and  two 
siu-eties  (c),  or  a  deposit  of  money  {d).  If  the  appellant 
&ils  to  give  security,  the  court  will  not  hear  the  appeal  {e). 
But  where  the  appellant  within  ten  days  gave  the  names 
of  sureties  who  were  afterwards  approved  as  sufficient,  and 
was  prepared  to  perfect  the  security,  but  in  consequence  of 
the  respondent  requiring  time  to  inquire  as  to  the  suffi- 
ciency of  the  sureties,  the  seciuity  was  not  in  fitct  perfected 

(0  Bale  187.  (&)  13  &  14  Vict.  c.  61.  8.  14. 

(»)  Rule  188.  {0)  19  &  20  Vict  c  108,  8.  70, 

{x)  Cannon  v.  Johnson^  21  L.  J.,  p.  452. 

Q.  B.  164;  Evani  v.  Matthews,  26  {d)  lb.  s.  71,  p.  452. 

L.  J.,  Q.  B.  66;  8.C.,  21  Jur.  295.  (<?)  Stone  ▼.  Dear,  1  E.,  B.  &  E. 

(y)  Rule  188.  504;  8,  C,  27  L.  J.,  Q.  B.  819;  4 

(z)  Bule  189.  Jur.,  N.  S.  534.    Seis,  however,  as 

(a)  13  &  14  Vict.  c.  61,  a.  14,  to   the   memorandum  of   deposit, 

p.  4^  and  Rule  191.  Or\ffin  v.  Coleman,  4  H.  &  N.  265. 
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till  after  the  ten  days ;  the  Court  of  Queen's  Bench  held     Chap.  XI. 
that  the  statute  and  the  rule  had  been  sufficiently  complied 
with,  and  heard  the  appeal  {f). 

If,  before  the  appellant  has  given  the  required  security, 
execution  has  issued,  the  registrar  must,  upon  the  appealing 
party  giving  security,  forthwith  send  notice  thereof,  by  post 
or  otherwise,  to  the  bailiff,  and  proceedings  on  such  execu- 
tion will  be  forthwith  stayed  (^7).  The  court  of  appeal 
will,  if  it  gives  judgment  for  the  appellant,  order  the  money 

Eaid  in  by  him  as  security  for  costs  to  be  paid  out  to 
im(/i).     For  the   practice  respecting  the  bond  or  de- 
posit of  money,  see  Part  II.,  Chap.  Xll. 

Form  and  Deposit  of  Appeal.l — The  appeal  must  be  in  Form  and  de- 
the  form  of  a  case  agreed  on  by  both  parties,  or  their  P^*  ®^  *P" 
attorneys.  If  they  cannot  agree,  the  judge  of  the  county  ^^^^^^' 
court,  upon  being  applied  to  by  the  parties  or  their 
attorneys,  must  settle  the  case  and  sign  it  (t).  The  ap- 
pellant should  be  careful  that  the  case  is  so  prepared  as  to 
raise  fuUy  any  objection  on  which  he  may  intend  to  rely; 
for  both  parties  are  boimd  by  it,  and  will  not  be  allowed, 
when  before  the  court  of  appeal,  to  travel  out  of  it  (J),  On 
the  other  hand,  the  respondent  should  be  careftJ  that  the 
case  when  settled  does  not  contain  any  ground  of  appeal, 
which  was  not  taken  before  the  judge  of  the  coimty  court; 
since,  if  an  objection  appears  on  the  face  of  the  case,  it 
wiU  be  considered  as  evidence  that  it  was  raised  before  the 
county  court ;  though,  probably,  if  it*  could  be  shown  that 
it  was  not  so  raised,  the  court  of  appeal  would  reftise  to 
entertain  it  (k).  Where  a  case  was  stated  at  improper 
length,  the  Court  of  Queen's  Bench,  on  reversing  tne  de- 
cision, refused  to  give  costs  to  the  appellant  (/). 

The  case  must  be  presented  to  the  judge  for  signature, 
unless  he  otherwise  orders,  at  the  court  held  next  after 
twelve  clear  days  from  the  day  on  which  judgment  was 
pronounced,  and  must  then  be  simed  by  the  judge,  and  be 
sealed  with  the  seal  of  the  court  (wi).     This  rules  does  not 


(/)  Wat^rtony.  Baker,  L.  R.,  8  (J)  Watson  v.  The  Ambergate, 

Q.  B.  173;  S.  a,  37  L.  J.,  Q.  B.  <f-o.  Railway   Company,    16  Jur. 

65.  448. 

ig)  Rule  190.  {h)    Torke  v.  Smith,  21  L.  J., 

(A)  KeUy  V.   Webster,  16  Jur.  Q.  B.  53. 

838.  (0  Ecans  v.  Mathias,  7  £.  &  H 

(i)   18  &  14  Vict  c.  61,  a.  16,  590. 

p.  428.  (m)  Rnle  192. 
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Transmusion  to  Court  of  Appeal, 


Pabt  II. 


Traosmissioii 
to  coart  of 
appeal. 


limit  the  right  of  appeal  given  bv  the  statute;  it  is  in- 
tended only  to  prevent  delay,  and  to  enable  the  successfid 
party  to  proceed  on  the  judgment  should  the  appellant  not 
conform  to  the  rule  and  proceed  with  his  appeal  in  the 
course  prescribed ;  and  the  county  court  judge  is  boimd  to 
settle  and  sign  the  case,  although  it  was  first  submitted  to 
him  at  a  court  held  subsequent  to  that  required  by  the 
rule  {n ).  Where  a  judge  signed  a  case,  but  stated  that 
certam  documents  ought  to  be  inserted,  and  that  when 
that  was  done  he  would  re-sign  it,  which  he  afterwards 
declined  to  do,  it  was  held  that  the  signing,  being  only 
conditional,  did  not  take  effect  until  the  documents  were 
inserted,  and  that  the  date  of  their  insertion  must  be  taken 
as  the  true  date  of  the  aflfixing  of  the  signature  ((>). 

There  is  no  provision  in  the  County  Court  Acts,  as  to 
what  is  to  be  done,  if  the  judge  dies  before  the  case  is 
signed  by  him.  Where  this  occurred  after  a  judgment 
for  plaintiff,  it  was  held  that  the  defendant  was  premature 
in  moving  for  a  prohibition,  when  the  plaintiff  had  taken 
no  step  to  enforce  the  judgment  (/?). 

When  signed  and  sealed,  one  copy  of  the  case  must  be 
deposited  with  the  registrar,  and  another  sent  by  the 
appellant  to  the  successfid  party,  by  post  or  otherwise, 
within  three  clear  days  next  after  the  time  of  its  being 
signed  and  sealed.  If  the  appellant  does  not  comply  with 
this,  the  successftJ  party  may  proceed  on  the  judgment, 
unless  the  judge  otherwise  orders  (y). 

Transmission  to  Court  of  Appeal.'] — The  appellant 
must  within  three  clear  days  next  afl«r  the  case  is  signed 
and  sealed  transmit  two  copies  thereof,  by  post  or  other- 
wise, to  the  rule  department  of  the  master's  office  of  the 
court  in  which  the  appeal  is  to  be  brought.  Notice  of 
such  transmission  must  forthwith  be  given  by  the  appellant 
to  the  successfid  party,  by  post  or  otherwise.  In  defikult 
of  this  the  successfid  party  may  proceed  on  the  judgment; 


(n)  In  re  Hacking  ▼.  Lee^  2  E. 
&  E.  906;  8.C.,  29  L.  J.,  Q.B.  204. 
See  also  jpWr^^r  ▼.  Sturmeyy  3  H.  & 
N.  621. 

(p)  Figg  v.  Wilkinson,  9  ExcIl 
476;  &a,  23  L.  J.,  Exch.  129. 

(p)  M'Allum  T.  Cookson,  6  C.  B., 
N.  6.  498;  8,0.,  28  L.  J.,  C.  P.  1. 
In  Newton  t,  poodle,  3  C.  B.  796; 
AC,  16  L.  J.,  C.  P.  136,  the  court 


decided  that  it  was  not  competent 
for  another  jadge  of  the  court  oat 
of  which  the  record  issued  to  seal  a 
bill  of  exceptions ;  bnt  that,  where 
the  circumstances  warranted  it,  the 
party  might  be  allowed  to  move 
for  a  new  trial,  notwithstanding 
the  proper  time  for  so  doing  had 
elapsed. 
(q)  Rule  192. 
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and,  on  application  to  the  court,  will  be  entitled  to  such  Chap.  XI. 
costs  as  he  may  have  incurred  in  consequence  of  the  ap- 
pdlant's  proceedings.  The  respondent  may,  however, 
instead  of  proceeding  on  such  judgment,  within  twenty- 
eight  days  from  the  signing  of  the  case,  transmit  it  in  the 
manner  prescribed  to  the  appellant,  and  give  the  like 
notice  to  him  of  such  transmission  (r).  The  appellant 
must  set  down  the  case  for  argument  (5),  and  deliver 
copies  of  the  case  to  the  clerks  of  the  judges  who  are  to 
hear  the  appeal,  in  the  same  manner  and  at  the  same  time 
as  paper  books  are  delivered  before  the  argument  of  a  de- 
murrer; namely,  four  clear  days  before  the  day  appointed 
for  argument  {t). 

Neglect  to  prosecute. 1 — If  after  the  case  has  been  trans-  Neglect  to 
mitted  the  appellant  does  not  prosecute  his  appeal  with  proeecute. 
due  diligence  according  to  the  practice  of  the  court  of 
appeal,  the  party  successful  in  the  county  court  may 
apply  to  the  judge  for  leave  to  proceed  on  the  judgment, 
and  leave  for  that  purpose  may  be  granted  accordingly,  if 
the  judge  thinks  fit ;  and  the  successful  party  will  also  be 
entitled  to  such  costs  as  he  may  have  incurred  in  conse- 
quence of  the  appellant's  proceedings,  which  costs  will  be 
added  to  the  judgment  (m). 

Judgment  of  Court  of  Appeal,'] — The  court  of  appeal  Judgment  of 
having  heard  the  case  argued,  may  order  a  new  trial  on  ^?°[*  ^^  *P" 
such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be  ^^* 
entered  for  either  party,  as  the  case  may  be,  which  order 
is  final  {x).     The  court  may  also  order  a  judgment  of 
nonsuit  to  be  entered  (y).     Where  the  case  stated  by  the 
parties  does  not  confine  itself  to  the  asking  of  particular 
questions,  but  sets  out  the  judgment  of  the  judge  below, 
or  his  summing  up  to  the  jury,  the  court  of  appeal  will 
give  judgment  upon  the  whole  case  (z). 

W  here  a  plaint  was  tried  by  a  jmy  in  the  county  court 
who  found  for  the  plaintiff,  and  an  appeal  was  brought  on 
the  ground  of  the  miproper  reception  of  evidence,  it  was 


(r)    13  &  14  Vict.  c.  61,  8.  15,  (w)  Rule  194. 

p.  423,  and  Rale  193.  {x)  13  &  14  Vict  c.  61,  8.   14, 

(#)  Reg.  Gen.,  H.  T.,  16  Vict,  p.  428. 

r.  \5i  Cooper  Y.  Stephenson f  16Jur.  (y)  Fuller  r.  Cheveley^  17  Jur. 

424.  736. 

(0  Beg.  Gen.,  H.  T.,  16  Vict,  (2)  Clarke  y.  Staneliffe,  7  Exch. 

r.  16.  489;  S.C,  16  Jur.  430. 


202 


Costs. 


PabtH. 


Eotiy  of. 


Costs. 


held  that  the  court  above  had  no  power  to  set  aside  the 
verdict,  and  direct  that  judgment  should  be  entered  for 
the  defendant,  but  that  they  should  only  direct  a  new 
trial  {a). 

When  the  court  of  appeal  has  pronounced  judgment, 
either  party  may  deposit  the  original  order  of  the  court 
of  appeal,  or  an  office  copy  thereof,  with  the  registrar  of 
the  county  court,  and  within  forty-eight  hours  from  the 
time  of  such  deposit  give  notice  thereof  in  writing  to  the 
other  party,  by  post  or  otherwise  {b).  If  the  order  of  the 
court  of  appeal  is,  that  judgment  shaU  be  entered  for 
either  party,  then  such  judgment  must  be  entered  accord- 
ingly, and  the  successfid  party  is  at  liberty  to  proceed 
thereupon,  as  if  upon  an  original  judgment  of  the  county 
court  (c). 

Costs.'] — The  court  to  which  the  appeal  is  made  may 
make  such  order  as  to  costs  as  they  think  proper  (rf\ 
The  costs  of  appeal,  as  a  general  rule,  follow  the  result  {e). 
The  rule  is  not,  however,  inflexible  (y).  Where  a  new 
trial  was  granted  upon  the  ground  of  misdirection,  the 
Court  of  Exchequer,  following  the  rule  acted  upon  where 
a  new  trial  is  granted  in  a  superior  court,  refused  to  allow 
costs  to  the  appellant  (^).  In  a  more  recent  case  in  the 
Common  Pleas,  however,  the  court  held  that  there  was  no 
analogy  between  the  granting  of  a  new  trial  in  a  superior 
court  for  misdirection,  and  directing  a  new  trial  in  a 
county  coiu^,  and  adhered  to  the  rule,  that  upon  appeal 
costs  should  be  allowed  to  the  successful  party  (A). 

Where  the  ^dge  of  a  county  court  ruled  a  point  of  law 
against  a  plaintiff,  with  leave  to  move  to  set  aside  the 
verdict,  and  the  plaintiff,  instead  of  so  moving,  appealed 
to  a  superior  court,  which  decided  the  point  in  his  fevour: 


(a)  Jonas  v.  Adams,  20  L.  J., 
Q.  B.  397. 

(b)  Rule  195. 
(<7)  Rule  197. 

«0  13  &  1*  Vict.  c.  Gl,  8.  14, 
p.  423. 

(d)  Robinson  v.  Lawrence,  7 
Exch.  123;  S.a,2  L.,M.  &  P.  673; 
16  Jur.  1087;  21  L.  J.,  Exch.  86. 
See  also  Hunt  v.  Wray,  7  Exclu 
126,  n.;  8.C.,  21  L.  J.,  Exch.  87; 
Oannon  v.  Johnson,  21  L.  J.,  Q.  B. 
164 ;  Gibbon  y.  Gibbon,  13  C.  B. 
206;  Liedemann  v.  Schultz,  14  C. 


B.  88;  Robinson  v.  Lord  Vernon, 
7  C.  B.  231. 

(/)  Mountnoy  v.  Collier,  1  E.  & 
B.  630. 

(g)  Gee  v.  The  Lancashire  and 
Yorkshire  Railway  Company,  6 
H.  &  N.  224. 

{h)  Shroeder  v.  Ward,  13  C.  B., 
N.  S.  410;  ^.C.,32  L.  J.,C.  P.  160. 
In  the  judgment  of  Willes,  J.,  in 
this  case,  the  principle  and  practice 
respecting  costs  of  ap])eal  is  fully 
considered  and  dealt  with. 
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it  was  held  that  he  ought  to  have  his  costs  of  appeal^  since     Chap.  XL 

he  was  not  bound  to  try  the  experiment  of  going  a  second  • 

time  before  the  same  judge  who  had  once  expressed  an 
opinion  against  him  (i). 

Costs  of  appeal  >>4ll  not  be  allowed  unless  the  applica- 
tion for  them  is  made  at  the  time  the  case  is  disposed 
of  (J).  In  taxing  costs  the  master  of  the  superior  court  is 
boimd  by  the  county  court  scale,  except  as  to  proceedings 
in  the  superior  court.  Thus  the  costs  of  preparing  and 
delivering  copies  of  the  case  on  appeal  must  be  taxed  on 
the  county  court  scale  (A). 

Costs  of  Proceedings  in  County  Court  J] — It  has  been  Costs  of  pn>- 
held  in  the  Common  Pleas,  that  the  costs  of  the  proceed-  ceediDgsin 
ings  in  the  court  below  are  to  be  dealt  with  as  accessory  ^'"^  ^  ^ 
to  the  judgment ;  and  that  therefore  the  reversal  of  the 
judgment  below  and  order  for  a  new  trial  reversed  an 
order  for  costs  in  the  court  below  (/). 

New  Trial.'] — A  new  trial  in  pursuance  of  the  order  of  New  triaL 
the  court  of  appeal  must  be  entered  for  trial  at  the  court 
which  is  held  next  after  twelve  clear  days  from  the  time 
when  the  order  or  office  copy  has  been  deposited  with  the 
registrar,  unless  the  parties  agree  that  it  shaU  take  place 
sooner,  or  the  judge  otherwise  orders,  and  it  must  be  con- 
ducted in  the  same  manner  as  any  new  trial  granted  by 
the  county  court  itself  (iw). 

(t)  Ottthwaiter.  Hudson,  7  £xch.  Bench  and  Exchequer  difEiered  npon 

380;  S.C.f  16  Jar.  430.  a  similar  question,  arising  on  the 

{f)  Taylor  v.   Great  Northern  19  &  20  Vict.  c.  108,  s.  48,  p.  397; 

Railway  Company,  L.  R.,  1  C.  P.  Whitehead  v.  Procter,  3  H.  &  N. 

430.  532;  Churchward  v.  Coleman,  L. 

{K)  Hortfall  y.  The  Swan  Bank  R^  2  Q.  B.  18.    See  pott,  Part  II., 

Company,  17  W.  R.  119.  Chapter  XUL 

(i)  Oayc  V.  CoUim,  L.  R.,  2  C.  (m)  Rule  196. 
P.  881.     The  Courts  of  Queen's 
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CHAPTER  XII. 

SECURITY. 


In  what  Cases, 
If  by  Bond, 
Action  on. 
If  by  Deposit. 


Payment    out  of   Churt  of 
Deposit. 

In  Superior  Courts, 


In  what  cases.    The  cases  in  which  security  is  required  to  be  given  in  the 

county  court  are  as  follows : — 

1.  Upon  a  defendant  objecting  to  a  cause  being  tried 
in  the  county  court  (a). 

2.  Upon  application  for  a  warrant  to  return  goods  to  a 
replevisor  {b). 

3.  Ui>on  obtaining  leave  to  defend  an  action  brought 
under  the  "  Siunmary  Procedure  on  Bills  of  Exchange 
Act,  1855  "(c). 

4.  On  application  for  a  new  trial  to  stay  or  suspend  a 
judgment,  order  or  execution,  where  security  is  ordered  to 
be  taken  by  the  court  (rf). 

5.  Upon  a  party  proposing  to  appeal  (e). 

6.  Upon  its  appearing,  on  application  for  the  entry  of 
a  plaint,  that  the  plaintiff  does  not  reside  in  England  (/). 

The  security  in  any  case  may  be  either  by  bond,  or  by 
a  deposit  of  money. 

If  by  bond.  If  by  Bond.'] — The  party  intending  to  take  the  pro- 

ceeding must  find  sureties  to  join  with  him  in  the  bond  {g\ 
and  must  serve,  by  post  or  otherwise,  on  the  opposite 
party  and  the  registrar  at  his  office,  notice  of  the  persons 
whom  he  proposes  as  his  sureties,  according  to  a  form  in 
the  schedule  to  the  rules.     The  registrar  must  forthwith 

{a)  19  &  20  Vict  c.  108,  s.  89,  {e)    18  &  14  Vict.  c.  61,  s.  14, 

p.  419,  ante,  p.  92.  p.  428 ;  and  19  &  20  Vict.  c.  108, 

(J)  lb.  88.  65,  66,  p.  446,  pott,  s.  68,  p.  447;  30  &  31  Vict.  c.  142, 

Part  in..  Chapter  IV.  s.  18,  p.  424,  ante,  Part  IL,  Chapter 

(o)  18  &  19  Vict.  c.  67,  8. 4,  post,  XI. 
Part  III.,  Chapter  V.  (/)  Rnle  86,  ante,  p.  76. 

(rf)  9  &  10  Vict.  c.  96,  88.  80,  89,  ^)  19  &  20  Vict  c  108,  8.  70, 

105,  pp.  420,  423,  439.  p.  452. 
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give  notice  to  both  parties  of  the  day  and  hour  on  which  Chap.  XII. 
he  proposes  that  the  bond  shall  be  executed,  and  must 
state  in  the  notice  to  the  obligee  that  if  he  have  any  valid 
objection  to  make  to  the  proposed  sureties  or  either  of  them 
that  he  must  make  it  at  that  time(^).  The  sureties  must 
make  an  affidavit  of  their  sufficiency  before  the  registrar, 
in  the  form  in  the  schedule  to  the  rules,  unless  the  oppo- 
site party  shall  dispense  with  it  (A).  The  bond  must  be 
given  at  the  cost  of  the  party  giving  it,  and  must  be  made 
to  the  other  party  or  intended  party  in  the  action  or  pro- 
ceeding (i).  It  IS  to  be  executed  in  the  presence  of  the 
judge,  registrar,  a  commissioner  of  a  court  of  law  or  equity, 
or  a  justice  of  the  peace.  If  executed  in  the  presence  of 
the  judge  or  registrar,  it  need  not  be  attested  (J).  It  is 
to  be  deposited  with  the  registrar  until  the  cause  be  finally 
disposed  of  (A). 

In  cases  of  objection  to  the  trial  in  the  county  court 
the  bond  must  be  in  a  sum  not  exceeding  150/.,  and  the 
security  must  be  approved  by  the  registrar  (/ ).  The  re- 
gistrar cannot  decline  to  approve  of  the  bond  upon  the 
ground  that  the  defendant  is  by  law  incompetent  to  exe- 
cute it(wi). 

In  cases  of  replevin  the  bond  must  be  in  a  sum  sufficient 
to  cover  the  alleged  rent  or  damage,  and  the  probable 
costs  of  the  cause  in  the  superior  or  county  court,  ac- 
cording to  the  court  in  which  the  replevisor  elects  to 
6ue(n). 

In  cases  of  appeal  the  bond  is  to  be  taken  in  a  sum 
equal  to  20/.,  and  the  amount  of  the  judgment  of  the 
county  court  (<?). 

In  other  cases  it  is  to  be  the  amount  fixed  by  the  court 
or  registrar. 

Action  on.] — If  any  action  be  brought  on  the  bond,  the  Action  on. 
court  in  which  the  action  is  brought  may,  by  rule  or  order, 
give  such  relief  to  the  obligors  as  may  be  just,  and  such 

ig)  Rule  181.    Form  16,  App.  WaterworJu  Chmpany,  1  B.  &  S. 

(A)  Rule  182.  Form  16.  App.  676;  S.  (7.,  31  L.  J.,  Q.  B.  14.    In 

(t)  19  &  20  Vict.  c.  108,  8.  70,  this  case  it  was  held  that  an  in- 

p.  462.  corporated    joint  -  stock   company, 

(J)  Rule  188.  limited,  could  properly  execute  sndi 

(A)  Rule  186.  a  bond. 

(/)  19  &  20  Vict.  c.  108,  8.  39,  (n)  19  &  20  Vict.  c.  108,  88.  66 

p.  419.  and  66,  p.  446. 

(m)  Re  Young  t.  The  Brompton  {o)  See  Forms  97  and  98,  App. 
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In  Superior  Courts, 


Part  n.      rule  or  order  is  to  have  the  effect  of  a  defeasance  of  the 
bond(/?). 


If  secnrity  by 
deposit. 


PftTment  out 
of  conrt  of 
deposit. 


In  superior 
conrts. 


If  Security  by  Deposit,^ — Where  a  party  is  required  to 
give  security,  he  may,  in  lieu  of  giving  a  bond,  deposit 
with  the  registrar  a  sum  equal  in  amount  to  the  sum  for 
which  he  would  otherwise  give  security,  together  with  a 
memorandum,  to  be  approved  of  by  the  registrar,  and  to 
be  signed  by  the  party,  his  attorney  or  agent,  setting  forth 
the  conditions  on  which  the  money  is  deposited,  and  the 
registrar  must  give  a  written  acknowledgment  of  the  de- 
porit  {q).  The  party,  upon  maldng  theleposit,  must  give 
notice  to  the  opposite  party  by  post  or  otherwise,  of  the 
deposit  having  been  made  (r). 

The  faUure  to  dep^osit  a  written  memorandum,  setting 
forth  the  conditions,  is  no  objection  to  the  hearing  of  an 
appeal,  in  respect  of  which  it  was  deposited  («). 

Payment  out  of  Court  of  Deposit^ — The  judge  of  the 
court  in  which  the  money  has  been  deposited  may,  on  the 
same  evidence  as  would  be  required  to  enforce  or  avoid  a 
bond,  given  by  way  of  security,  order  the  sum  deposited 
to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem 
just  {t). 

In  Superior  Courts."] — Where  security  is  required  by 
any  of  the  county  court  acts  to  be  given  in  a  superior 
court,  it  may  be  by  bond  or  deposit,  the  same  as  if  it  were 
required  to  oe  given  in  a  county  court  (m);  and  the  court 
in  which  an  action  on  the  bond  is  brought  has  the  same 
powers,  as  to  giving  relief  to  the  obligors,  and  to  the  dis- 
posal of  the  money  deposited,  as  are  above  stated  to  be 
possessed  by  the  county  coUrt  {x). 


(/>)  19  &  20  Vict  c.  108,  8.  70, 
p.  452. 

iq)  lb.  8.  71,  p.  452. 

>)  Rule  184. 

Jf)  Griffin  Y,  Coleman,  4  H.  & 


8 


N.  265;  A  6'.  28  L.  J.,  Exch.  134. 

(t)  19  &  20  Vict  c.  108,  s.  71, 
p.  462. 

(m)  lb.  ss.  70,  71,  p.  452. 

(a?)  lb.  8.  70,  p.  452. 
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CHAPTER  XIII. 


PROHIBITION. 
ORDER  REQUIRING  JUDGE  OR  OFFICER  TO  ACT. 


WTiat  Courts  may  grant  a  Pro- 
hibition, 

In  what  Chses  granted. 

In  what  Cases  not 

Application  for,  when  and  how  to 
he  made. 

Waiver. 


Setting  aside  Writ  of. 

Effect    of    on    Proceedings   in 
County  Court. 

Error. 

Order  requiring  Judge  or 
Officer  to  act,  218. 


The  writ  of  prohibition  is  a  writ  issuing  out  of  the  supe- 
rior courts  to  restrain  any  inferior  courts,  within  the  Limits 
and  bounds  of  their  several  jurisdictions  prescribed  to  them 
by  law.  It  is  granted  in  all  cases  where  an  inferior  court 
exceeds  its  powers,  either  by  acting  where  it  has  no  juris- 
diction, or  where,  having  a  primary  jurisdiction,  it  takes 
upon  itself  the  decision  of  something  not  included  within 
its  jurisdiction  (a).  There  was  formerly  great  diiSerence 
of  opinion  whether  this  writ  was  discretionary,  or  to  be 
granted,  ex  debito  justitice ;  but  it  is  now  clear  that  at  the 
suit  of  the  party  aggrieved  it  is  of  right,  though  discre- 
tionary in  the  sense  that,  from  the  circumstances  of  the 
case,  the  courts  may  exercise  a  legal  not  arbitrary  discre- 
tion (i).  And  consequently,  when  a  party  establishes  to 
the  court  facts  upon  which  an  application  is  properly 
founded,  whether  appearing  on  the  face  of  the  proceedings 
or  not,  he  is  entitled  to  the  writ  as  of  right,  as  m  the  cases 
of  mandamus  and  quo  warranto  (c). 

What  Courts  may  arant  a  Prohibition.^ — Any  one  of  What  courts 
the  superior  courts  of  common  law  at  Westminster  may  may  grwita 

^  "^   pronibition. 

(a)  2  Inat.  601;  F.  N.  B.  40;  12 
Rep.  65 ;  Bac.  Ab.  tit.  Prohibition. 

{b)  Bac.  Ab.  Prohibition  (B. )  and 
cases  there  cited.  Mayvr  of  Lon- 
don y.  CosB,  L.  B.,  2  H.  of  L.  239, 
278.  See  iJie  opinion  of  the  judges 
deliyered  by  Willes,  J.,  which  con- 


tains a  great  body  of  learning  on 
the  Law  and  Practice  of  Prohi- 
bition. 

(o)  Jackson  y.  Beaumont,  11 
Exch.  800;  Mayor  of  London  y. 
Cox,  vHn  supra. 
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In  what  Cases  granted. 


Part  II.      award  a  prohibition  to  the  county  courts,  so  also  may  the 
'  Court  oi  Chancery  {d) ;    but   until   recently  the  former 

courts  could  only  grant  it  in  term  time,  while  the  latter, 
which  sits  also  in  vacation,  might  issue  it  either  in  term 
time  or  in  vacation  (e) ;  it  seems,  however,  that  it  will  not 
entertain  such  applications  in  term  time,  as  they  come 
more  appropriately  imder  the  cognizance  of  courts  of 
law(^).  The  writ  &om  Chancery  appears  not  to  be 
returnable,  but  if  disobeyed  that  court  grants  an  attach- 
ment returnable  in  the  Queen's  Bench  or  Common 
Bench  {g).  And  now  by  the  12  &  13  Vict.  c.  109,  ss.  26, 
27,  28,  a  writ  of  prohibition  may  issue  out  of  the  Petty 
Bag  Office  of  the  Court  of  Chancery  in  vacation  as  well  as 
in  term  time  (A),  and  by  the  13  &  14  Vict.  c.  61,  s.  22, 
any  judge  of  any  of  the  superior  courts  of  common  law 
may,  as  weU  in  term  time  as  in  vacation,  hear  and  determine 
applications  for  writs  of  prohibition  directed  to  the  judges 
of  the  county  courts,  and  may  make  such  rules  or  orders 
for  the  issuinff  of  such  writs  as  might  have  been  made  by 
the  court.  If  the  inferior  court  has  no  jurisdiction,  a  wnt 
of  prohibition  may  be  granted  even  on  the  application  of 
a  stranger  {i\  But  the  grant  of  the  writ  at  the  suit  of  a 
stranger  is  discretionary;  not  ex  debito  justiticB  as  at  the 
suit  of  the  party  aggrieved  {j). 

The  courts  will  not  grant  a  rule  nisi  for  a  prohibition 
on  the  last  day  of  term  in  cases  where  the  party  has  been 
dilatory  in  applying  for  it ;  indeed,  it  is  doubtful  whether 
in  such  a  case  they  will  grant  it  at  all  (A),  unless  a  rule  for 
that  purpose  has  been  obtained  on  a  former  day  (/).  But 
a  rule  may  be  obtained,  on  motion,  staying  proceedings  till 
the  ensuing  term  {m).  This  rule  of  practice  is  of  little 
importance  now  that  any  of  the  judges  can  at  any  time 
grant  a  prohibition. 

In  what  cases         In  what    Cases  granted/] — A  prohibition   is   granted 
P^^^^'  either  absolutely  or  hoc  usque  only  until  a  particular  act 

be  done.     The  first  is  peremptory  and  ties  up  the  inferior 


(rf)  F.  N.  B.  53;  4  Inst.  71. 

(e)  Montgomery  r.  Blair,  2  Sch. 
&Lef.  (Ir.)136. 

(/)  Peere  Wms.  476;  WrigU  v. 
CaUclU  13  Beav.  81 ;  8,C.,  19  L.  J., 
Chanc.  527. 

(jf)  4  Inst.  81. 

(A)  Wright  v.  Oattell,  13  Bear. 
81 ;  S.C.,  19  L.  J.,  Chanc.  627. 

(i)  2  Inst  602;    Wadsworth  y. 


Queen  of  Spain,  17  Q.  B.  171 ;  S.  C, 
20  L.  J.,  Q.  B.  488. 

(J)  Re  Forgter,  4  B.  &  S.  187 ; 
Mayor  of  London  v.  Cox,  uhi 
8upra. 

{k)  Thorn.  V.  Simmons^  9  C.  B. 
323,  where  see  per  Maale,  J. 

(0  Tidd,  498;  3  Barr.  1922. 

(i»)  Latch.  72;  Rol.  Rep.  456; 
Tidd,  498. 
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jurisdiction  till  a  consultation  is  awarded ;  the  second  Is  Chap.  XIII. 
ipso  facto  discharged  upon  performing  the  act,  and  that 
without  any  writ  bf  consultation  (n).  A  writ  of  prohi- 
bition will  be  granted  to  a  county  court  in  any  case  in 
which  it  exceeds  the  jurisdiction  given  by  the  several 
statutes  by  which  it  is  governed,  or  takes  upon  itself  the 
cognizance  of  any  action  of  ejectment  in  which  the  value 
or  rent  of  the  lands  exceeds  20/.,  or  of  any  action  in  which 
the  title  to  any  corporeal  or  incorporeal  nereditaments,  of 
which  the  value  or  rent  exceeds  20/.,  or  to  any  easement 
or  Ucence  where  the  value  or  rent  of  the  dominant  or 
servient  tenement  exceeds  20/.,  or  to  any  toll,  feir,  or 
market  or  franchise,  is  in  question,  or  in  which  the  validity 
of  any  demise,  bequest,  or  limitation  under  any  will  or 
settlement  may  be  disputed,  or  (except  where  such  a  case 
is  sent  for  trial  from  a  superior  court)  for  any  malicious 
prosecution,  libel  or  slander,  seduction,  or  breach  of  pro- 
mise of  marriage  (o).  The  writ  will  issue  also  if  the 
action  be  in  its  nature  one  over  which  the  county  court 
has  jurisdiction,  but  the  defence  raises  a  question  which  it 
has  no  power  to  try,  as  where  a  defence  raises  U  question 
of  title  to  hereditaments  of  more  than  20/.  value  or  rent  (/?). 
Other  instances  in  which  a  writ  of  prohibition  will  be 
firanted  are  pro  defectu  triationis;  that  is,  the  want  of  any 
means  of  tr^g,  as  when  it  is  imi,os8ible  to  try  thecau^ 
by  the  proper  and  legitimate  evidence  (y).  Taking  a 
wrong  course  in  trying  is  not,  however,  such  a  defect  (r). 
So  where  the  judge  is  a  parh^,  or  has  an  interest,  neitner 
he  nor  his  deputy  can  determme  a  cause  or  sit  in  court  (*). 
A  prohibition  was  issued  where  a  judge,  of  his  own  autho- 
rity, and  without  the  consent  of  the  plahitiff,  amended  the 
Earticulars,  with  a  view,  by  reducing  the  plaintifTs  demand 
elow  50/.,  to  give  the  county  court  jurisdiction  {t). 
Where  the  existence  of  jurisdiction  in  the  county  court 
depends  upon  the  decision  of  a  preliminary  point  of  law, 
a  prohibition  will  be  issued  if  the  county  court  assumes 
jurisdiction  in  consequence  of  a  wrong  decision  of  the 


(n)  Bac.  Ab.  Prohibition  (F.); 
Taill  T.  EdwardM,  6  Mod.  808. 

(0)  9  &  10  Vict.  c.  95,  8.  58, 
p.  404.  See  farther  of  these,  ante. 
Part  n.,  Chap.  I. 

(»)  Mayor  of  London  y.  Cox, 
L.  R.,  2  H.  of  L.  239.  See  Pear- 
son  T.  Olazehrook,  L.  B.,  8  Exch. 
27. 

P.N. 


(g)  Per  Lord  Denman,  C  J.,  in 
Winsor  v.  Dunford,  12  Q,  B.  608; 
8.  a,  12  Jnr.  680. 

(r)  Per  Patteson,  J.,  in  Winsor  y, 
Dunford,  ante, 

(#)  Salk.  896;  Hardw.  503. 

(Q  J?iWy./S«K/if,  10Exch.726j 
8,  a;  24  L.  J.,  Exch.  187;  1  Jar., 
N.  S.  167. 
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In  what  Cases  not  granted. 


Part  n. 


In  what  cases 
not  granted. 


point  (u).  If  it  depends  upon  a  preliminary  question  oifBct^ 
and  the  county  court  judge  decides  it  upon  evidence,  a 
superior  court  will  not  review  his  decision,  at  any  rate 
except  upon  very  strong  grounds  (:r).  And  where  the 
question  of  fact  on  which  the  jurisdiction  depends  is  the 
very  question  at  issue  in  the  cause^  the  reluctance  to  inter- 
fere will  be  still  stronger  (y ). 

A  writ  of  prohibition  may  be  partial,  and  prohibit  so 
much  of  a  plaint  as  exceeds  the  jurisdiction  of  the  inferior 
co\xrt,  allowing  it  to  proceed  as  to  the  residue.  Thus, 
where  the  cause  of  action  disclosed  by  the  particulars  was 
divisible,  and  part  had  arisen  within  the  jurisdiction  of  a 
county  court  and  part  out  of  the  jurisdiction,  the  Court 
of  Queen's  Bench  granted  a  prohibition  as  to  the  latter 
only  (z). 

The  writ  of  prohibition  is  not  taken  away  by  the  13  & 
14  Vict.  c.  61,  ss.  14  and  16,  where  a  county  court  is 
acting  without  jiurisdiction  (a). 

In  what  Cases  not  grantedJ] — But  the  court  will  not 
inquire  into  the  correctness  of  the  judge's  decision,  where 
it  IS  upon  a  matter  clearly  withm  his  jurisdiction  (hi). 
Where,  therefore,  the  judge  of  a  county  court  gave  judg- 
ment for  the  plaintiff,  notwithstanding  that  at  the  trial 
die  defendant's  plea  (that  judgment  had  already  been 
obtained  and  execution  executed  against  him  in  another 
inferior  court  in  an  action  brought  in  the  latter  court 
upon  the  same  cause  of  action)  was  admitted  to  be  true, 
the  superior  court  declined  to  interfere  (c).  So,  where 
after  recovery  of  a  judgment  for  a  debt  against  a  de- 
fendant in  a  county  court,  he  petitioned  for  and  obtained 
his  discharge  under  the  Insolvent  Act,  and  inserted  the 
debt  in  the  schedule,  and  on  a  judgment  summons  before 
the  county  court,  under  the  9  &  10  Vict.  c.  95,  s.  98, 
pleaded  his  discharge,  but  the  county  court  judge  not- 
withstanding made  an  order  for  the  payment  of  the  debt 


(tt)  EUtony.Ilo8e,Jj.n.,i:(l.BA. 

(a?)  Bromn t. Cocking,  L.  R.  3  Q. 
B.  672 ;  EUton  v.  Rcie,  tvpra. 

(y)  Joseph  V.  Henry,  19  L.  J., 
Q.  B.  369 ;  8,  a,  16  Jur.  104 ;  MiU 
ner  v.  Rhoden,  15  Jur.  1037. 

(z)  Ex  parte  WaUk,  1  E.  &  B. 
883;  8.  C.y  22  L.  J.,  Q.  B.  137;  17 
Jur.  596.  See  also  Free  y,  Burgoyne, 
6  B.  &  O.  400. 

(fl)  Wright  y.  CaUell,  18  Beav. 


81 ;  8,C.,  19  L.  J.,  Chanc.  52. 

(ft)  Winsor  v.  Dunford,  12  Q.  B. 
608;  8.  C,  12  Jur.  630;  Joseph  v. 
Henry,  19  L.  J.,  Q.  B.  866 ;  S.  C, 
16  Jur.  104 ;  Lexden  Union  r. South- 
gate,  10  Exch.  201 ;  8.  C,  23  L,  J., 
£xch.316 ;  Norri9y,Carr%ngton,  16 
C.  B.,  N.  8.  396 ;  Farrow  r.  Hague, 
8  H.  &  C.  101 ;  &  C,  83  L.  J.,Exch. 
268. 

(c)  Tbft  y.  Rayner,  6  C.  B.  162. 
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by  instalments,  and  afterwards,  upon  defiiult,  for  his  com-    Chap.  XIII. 

mittal,  it  was  held  that  although  tlie  defendant,  who  had 

been  imprisoned,  might  be  entitled  to  his  discharge,  it 

was,  at  most,  an  error  in  the  exercise  of  the  powers  of 

the  county  court  judge,  and  that  thercfore  prohibition 

would  not  lie  {d).     It  does  not  lie  for  receiving  improper 

evidence  (tf),  nor  for  the  misconstruction  of  a  statute  (/), 

nor  on  the  ground  that  a  former  action  has  been  removed 

by  certiorari  and  is  still  pending  {g\     Where  a  plaint  was 

brought  for  trespass  and  false  imprisonment,  but  the  judge 

of  the  county  court  in  giving  judgment  used  expressions 

as  if  he  were  giving  damages  for  a  malicious  prosecution, 

in  which  case  the  court  would  not  have  had  jurisdiction, 

the  Court  of  Queen's  Bench  held,  that,  although  that 

might  form  a  good  ground  for  a  motion  for  a  new  trial, 

they  would  not  grant  a  prohibition  (A). 

If  the  question  whether  the  court  has  jurisdiction  de- 
pends upon  how  a  particular  &ct  is  found,  a  8up(^rior 
court  will  not  grant  a  prohibition  so  long  as  that  &ct  has 
not  been  found  one  way  or  other  by  the  county  court,  for 
till  then  it  cannot  be  said  that  he  has  improperly  assumed 
jurisdiction  (t). 

The  Application  for^  when  and  how  made.'] — Where  Application 
there  is  a  total  want  of  jurisdiction,  a  prohibition  may  be  f^^'  ^^  ^^ 
obtained  by  the  defendant  as  soon  as  any  proceedings  have 
been  taken  against  him  in  the  inferior  court,  and  there  is 
no  occasion  for  him  to  wait  till  he  has  pleaded  to  the 
jurisdiction  and  the  plea  has  been  overruled  (k) ;  for  a 
prohibition  may  be  ^ranted  upon  the  request  of  a  stranpr 
as  well  as  of  the  deiendant  himself,  the  reason  being,  that 
when  an  inferior  court  exceeds  its  jiu^sdiction,  it  is  charge- 
able with  a  contempt  of  the  crown  as  well  as  a  grievance 


(d)  Still  T.  Booth,  1  L.  M.  &  P.  Railway  Company,  2  H.  &  N.  461. 
440,per  Wiehtman,  J.  This  section  (i)  Re  the  tSkipton  Industrial  C^ 
is  repealed  bv  the  Debtors  Act,  1 869.  operative  Society  v.  Prince,  33  L.  J., 

(e)  In  re'Dunford,  12  Jur.  361.  Q.  B.  823. 

But  see  per  Patteson,  J.,  Winsor  v.  (A)  Sewellv.Jones,  19  L.  J.,  Q.B. 

i>ttn/or^,12Q.B.611;  AC.,12  Jur.  372;  S.  C,  15  Jur.  153,  per  Wight- 

629.  man,  J. ;  Byerleyj. Windits, 6  B.  & 

(/)  InreBofcen,  15  Jur.  1196.  C.  1;  S.  C,  7  b.  &  R.  664;  Be 

(ff)  Edwards  y.  Rogers,  19  L.  J.,  Haher  v.  Queen  of  Portugal,  17  Q. 

Exch.  149;  S.  C,  14  Jur.  91.  B.  171 ;  SC,  20  L.  J.,  Q.  B.  488; 

(A)  Chivers  y.  Savage,  5  £.  &  B.  Wadsworth  j.Qiteenof  Spain,  ib.; 

697 ;  A  ^.,  25  L.  J.,  Q.  B.  85.    See,  Mayor  of  London  y.  dow,  U  B.,  2  H. 

boweyer,  Hunt  y.  JPTorth  Stafford  L.  289,  291. 
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PartIL  to  the  party  (/).  Where  there  is  a  general  jurisdiction 
over  the  subject-matter,  but  a  particular  issue  arises  which 
the  inferior  court  cannot  try,  the  right  to  a  prohibition 
arises  when  the  want  of  jurisdiction  appears  (m). 

It  may  also  issue  in  all  cases  where  the  want  of  juris- 
diction appears  on  the  face  of  the  proceedings,  so  long  as 
anything  remains  to  be  performed,  that  is,  so  long  as  there 
is  anything  which  can  be  prohibited ;  for,  as  has  been  said, 
the  argument,  that,  when  the  sentence  was  final  and  exe- 
cuted, the  court  could  not  grant  a  prohibition,  for  obvious 
reasons  requires  to  be  narrowly  watched,  otherwise  the 
court  would  give  effect  to  unlawful  proceedings  merely 
because  they  were  brought  to  a  conclusion  (n).  Thus  it 
has  been  held  that  the  defendant  was  not  too  late  in  his 
application  when  execution  had  issued  and  a  levy  had  been 
made,  but  the  goods  had  hot  been  sold  (<?).  When,  how- 
ever, the  sentence  has  been  completely  executed  the  writ 
will  not  be  granted,  upon  the  ground  that  there  is  nothing 
to  prohibit — thus,  on  a  writ  of  partition  a  prohibition  was 
refused  on  the  ground  that  the  partition  had  been  made 
and  possession  given  accordingly;  for  there  was  no  per- 
son to  be  prohibited,  and  possession  is  never  disturbed  (  d). 
So,  on  a  motion  for  a  rule  to  show  cause  why  a  prohibition 
should  not  issue  to  the  judge-martial  and  advocate-general 
of  his  Majesty's  forces  to  restrain  the  execution  of  the 
sentence  of  a  court  martial,  the  court  refiised  the  rule; 
because  the  sentence  had  been  already  carried  into  execu- 
tion (y).  But  in  a  case  which  arose  under  sect.  122  of  the 
9  &  10  Vict.  c.  95,  where  a  mortgagor  had  obtained  a 
warrant  of  possession  on  a  judgment  in  the  county  court, 
but  the  relation  of  landlord  and  tenant  did  not,  in  truth, 
exist,  the  defendant  obtained  a  rule  nisi  for  a  prohibition 
the  day  before  the  execution  of  the  warrant  of  possession. 


(Q  Ede  V.  Jackson,  Fortescue, 
816;  Wadswarth r.  Queen  of  Spain, 
17  Q.  B.  171;  S,  C,  20  L.  J.,  Q.  B. 
488. 

(«i)  Mayor  of  London  t.  Cox^ 
L.  B.,  2  H.  L.  239,  276. 

(n)  Per  Lord  Denman  in  Re  the 
J>ean  of  York,  2  Q.  B.  40. 

(o)  Kimpton  v.  Wllley,  1  L.  M. & 
P.  280;  S,  a,  19  L.  J.,  C.  P.  269; 
14  Jur.  762 ;  Amott  y.  DowseU,  1 
Cox  &  Macrae,  C.  C.  Cases,  118,  Q. 
B.,  Com.  Dig.  Prohib.  (D.);  2  Inst. 
602;  Oorham  i,BUhop  ofMmeter,  16 


Q.  B.  52;  8.  a,  19  L.  J.,  Q.  B.  281 ; 
ItoberU  v.  ffumby,  3  M.  &  W.  120; 
Marsden  v.  Wardle,  3  E.  &  B.  696; 
A(7.,  28L.  J.,  Q.  B.  263. 

{p)  Hall  V.  Norwood,  1  Sid.  165; 
and  see  per  Manle,  J.,  Kimpton  y. 
Willey,  1  L.  M.  &  P.  280;  S.C.,  19 
L.  J.,  C.  P.  269;  14  Jur.  762;  Re 
Denton  v.  Marshall,  1  H.  &  C.  664; 
jS^.a,  32L.  J.,  Exch.  89. 

iq)  In  re  Poe,  5  B.  &  Ad.  681; 
Kimpton  y.  Willey,  1  L.  M.  &  P. 
280  ;  S,  a,  19  L.  J.,  C.  P.  269  ;  14 
Jnr.  762. 
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and  the  court  made  it  absolute,  with  a  clause  of  restitution,  Chap.  XIIL 
although  it  was  not  served  on  the  plaintiff'  until  after  the 
execution  of  the  warrant  of  possession.  But  in  that  case 
the  defendant's  attorney  had  protested  at  the  trial  a^inst 
the  jurisdiction,  and  upon  his  expressing  his  intention  of 
applying  for  a  prohibition  the  judge  thereupon  ordered 
possession  in  seven  days  instead  of  a  month  (r). 

The  question  whether  a  prohibition  will  be  granted  aft;er 
sentence,  where  the  want  of  jurisdiction  does  not  appear 
on  the  proceedings,  is  one  upon  which  inconsistent  opmiona 
have  been  expressed  («).  But  the  true  view  must  be  taken 
to  be  that  stated  by  Mr.  Justice  Willes,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords  in  Mayor  of 
London  v.  Cox  {t).  "  There  is  a  distinction  aft:er  sentence 
between  a  patent  and  a  latent  defect,  for  if  the  party 
below,  whether  plaintiff*  or  defendant,  thinks  proper,  instead 
of  moving  for  a  prohibition,  to  proceed  to  trial  in  the 
special  or  inferior  court  and  is  defeated,  then  if  the  defect 
be  of  power  to  try  the  particular  issue  only  {defectus  tria- 
Hants  as  it  has  been  called),  the  right  to  move  for  a  pro- 
hibition is  gone.  If  the  defect  be  of  jurisdiction  over  the 
cause  {defectus  Jurisdictionis)  and  that  defect  be  apparent 
upon  the  proceeding,  a  prohibition  goes  after  sentence. 
If  it  be  not  apparent,  but  the  party,  instead  of  moving  for 
a  prohibition,  pleads  in  the  special  or  inferior  coiui;  the 
fiu^ts  ousting  the  jurisdiction,  and  such  court  improperly 
decides  that  it  has  jurisdiction,  he  may,  notwithstanding 
such  decision,  upon  satisfying  a  superior  court  that  it  was 
erroneous,  obtain  a  prohibition.  Where,  however,  the 
defect  is  not  apparent,  but  depends  upon  some  fact  in  the 
knowledge  of  the  applicant  which  he  had  an  opportunity 
of  bringing  forward  in  the  couii  below,  and  he  has  thought 
proper,  without  excuse,  to  allow  that  court  to  proceed  to 
judgment  without  setting  up  the  objection,  and  without 
moving  for  a  prohibition  in  the  first  instance,  although  it 
should  seem  that  the  right  to  grant  a  prohibition  in  respect 
of  the  right  of  the  crown  is  not  taken  away,  for  mere 
acquiescence  does  not  give  jurisdiction,  yet  considering  the 

(r)  Jones  v.  On'cn,  18  L.  J.,  Q.  B.  ^fa'^denhradLocalBoard  of  Healthy 

8;  S.C.,  13  Jur.  2C1.  2  H.  &  N.  267.    According  to  the 

(<)  Pears  \,  William Jt,  2  L.  M.  &  latter  case  the  absence  of  jorisdic- 

P.  515;  S.  C,  6  Exch.  833;  20  L.  tion  onght  to  bo  free  from  doubt  to 

J.,  Exch.  881 ;  Robinson  v.  Lena-  indnce  the  court  to  interfere  after 

gkan^  2  Exch.  833;  JRoherts  y.Hnm^  judgment 

*y,  8  M.  &  W.  120;  Ricardo  v.  The  {t)  L.  R.,  2  H.  of  L.  239,  282. 
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Fabt  U.  conduct  of  the  applicant,  the  importance  of  making  an  end 
of  litigation,  and  that  tiie  writ,  though  of  right,  is  not  of 
course,  the  court  would  decline  to  interpose,  except  perhaps 
upon  an  irresistible  case,  and  an  excuse  for  the  delay,  such 
as  disability,  malpractice,  or  matter  newly  come  to  the 
knowledge  of  the  applicant," 

It  is  clearly  settled,  that  where  a  defendant  appears  and 
makes  no  objection  to  the  jurisdiction  of  the  court  while 
the  case  is  proceeding,  nor  till  after  payment  of  damages 
and  costs,  it  is  too  late  to  apply  for  a  prohibition,  even 
although  he  had  no  opportunity  of  applyinff  earlier  to  the 
superior  court,  unless  the  want  of  jurisdiction  appears  on 
the  face  of  the  proceedings  (w). 

If  an  objection  to  the  jurisdiction  is  taken  in  the  inferior 
court,  the  judge  ought  to  enter  it  on  the  proceedings,  in 
order  that  the  superior  court  may  see  if  there  is  ground 
for  prohibition  (x). 

Formerly  the  party  aggrieved  in  the  court  below  applied 
to  the  superior  court,  setting  forth  the  nature  and  cause  of 
complaint,  in  being  drawn  ad  aliud  examen,  by  a  jurisdic- 
tion, or  maimer  of  process,  disallowed  by  the  laws  of  the 
kingdom ;  and  this  used  to  be  done  by  filing  as  of  record 
what  was  called  a  suggestion,  containing  a  formal  state- 
ment of  the  facts;  but  now,  by  the  1  Will,  4,  c.  21,  it  is 
provided  that  it  shall  not  be  necessary  to  file  any  suggestion, 
but  that  an  application  for  a  writ  of  prohibition  may  be 
made  by  affidavits  only,  that  is,  in  the  ordinary  way  by 
motion  for  a  rule  to  show  cause ;  upon  which,  if  the  matter 
alleged  appear  to  the  court,  upon  the  showing  cause,  to  be 
sufficient,  the  writ  of  prohibition  immediately  issues,  com- 
manding the  judge  not  to  hold,  and  the  party  not  to  prose- 
cute the  plea,  A  writ  of  prohibition  cannot  (at  least  with- 
out special  circumstances)  be  moved  for  on  the  last  day  of 
term  (y).  The  affidavits,  as  in  ordinary  cases  of  motions 
to  the  court,  must  state  clearly  and  distinctly  the  facts 
which  show  that  the  application  should  be  granted,  and  it 
must  appear  affirmatively  that  the  inferior  court  has  gone 
beyond  its  jurisdiction  (z).  So,  where  the  judge  has  juris- 
diction to  inquire  into  the  objection,  the  affidavits  must 


(n)  Per  Patteson,  J.,  in  Tates  y.  mons,  9  C.  B.  223. 
Palmer,  6  D.  &  L.  283.  (x^  Per  Wilde,  C.  J.,  in  Kimpton 

(x)  Per  Parke,  B.,  in  Pears  v.  v.  Willey,  I  L.  M.  &  P.  280;  S.  C, 

Wihon,  20  L.  J.,  Exch.  383.  19  L.  J.,  C.  P.  2G9;  14  Jar.  702. 

(y)  1  Tidd,  498;  name  t.  Sim- 


Waiver. 
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show  that  it  was  substantiated  before  him  (a).  They  must  Chap.  XIII. 
be  entitled  simply  in  the  court,  and  not  in  the  name  of  the 
cause,  as  there  is  at  that  time  no  such  cause  in  court ;  and 
if  that  objection  is  made  on  showing  cause,  the  court  will 
not  allow  them  to  be  re-sworn  {b).  An  order  for  a  prohi- 
bition will  not  be  granted  unless  there  be  a  suggestion  or 
affidavit  filed  as  a  groimd  for  the  order  (c). 

Formerly,  if  a  prohibition  were  refused  by  one  court,  a 
firesh  application  might  be  made  to  every  court  or  judge 
of  one  of  the  courts  of  common  law  in  Westminster 
Hall  {d) ;  but  by  the  19  &  20  Vict.  c.  108,  s.  44,  it  is  pro- 
vided that  if  an  application  for  a  prohibition  is  refused  by 
one  court  or  judge,  no  other  coiut  or  judge  may  grant  it. 
This  does  not,  however,  prevent  an  appeal  fi-om  the  de- 
cision of  a  judge  to  the  full  court,  or  a  second  application 
to  the  same  coiurt  or  judge  on  different  groimds  {e).  A 
motion  to  set  aside  a  judge's  order  for  a  prohibition 
cannot  be  made  later  than  the  term  next  succeeding  the 
order  (y). 

Waiver.'] — In  cases  where  the  want  of  jurisdiction  does  WaiTcr. 
not  appear  on  the  face  of  the  proceedings,  even  altliough 
the  court  originally  had  no  jurisdiction,  the  defendant  may, 
as  has  been  shown  (^),  by  lying  by  and  acquiescing  in  the 
proceedings  up  to  sentence,  under  ordinary  circirnistances, 
be  considered  to  have  waived  any  objection.  Where  the 
jurisdiction  of  the  county  court  depends  upon  the  raising 
or  not  raising  some  particular  issue,  the  right  to  a  prohibi- 
tion is  lost  if  the  defendant  appears  before  the  court  and 
abstains  from  raising  the  issue  {g)  which  would  oust  the 
jurisdiction ;  thus,  if  the  question  of  title  to  an  office  is 
not  raised  at  the  hearing  of  a  plaint,  but  the  party  is  taken 
to  be  duly  appointed  (A),  or  if  title  to  corporeal  or  incor- 
poreal hereditaments  is  admitted  (i) ;  so  where  the  entry  of 
the  judgment  of  the  county  coxat  shows  that  a  set-off  was 
allowed  by  consent  (A).     And  a  mere  irregularity  in  process 


{a)  Kimpton  v.  Willey,  ante. 

(ft)  Ex  parte  Evans,  2  Dowl.  N. 
S.  410. 

(<?)  Uarte  y.  Byrne,  1  Iribh  C.  L. 
R.  557  (Q.  B.). 

(rf)  LeCaux  v.  Eden,  Dongl.  020. 

(<•)  19  &  20  Vict.  c.  108,  8.  44,  p. 
427. 

(/)  Jordan  y.  WUeoxon,  3  E.  & 
B.  193.  This  case  was  decided  upon 
the  general  rale  applicable  to  all 


sach  applications. 

(<7)  Mayor  of  London  r,  Oox, 
L.  li.,  2  H.  L.  239,  274;  ante,p.  213. 
And  compare  Home  r.  Earl  Gam- 
den,  2  H.  Black.  633 ;  M.  v.  Clarks, 
6  Q.  B.  349. 

(A)  Per  Erie,  J.,  Sterenson  v. 
Stickle,  13  Jnr.  1103;  Chesterton 
V.  Farlar,  7  A.  &  E.  713. 

(t)  In  re  Knight,  1  Exch.  802. 

{k)  Winsor  y.Duf^ord,  12  Jiir.629. 
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Pabt  n.  may  be  similarly  waived.  Thus,  a  defendant  was  held  to 
have  waived  any  objection  to  the  validity  of  an  order  for 
service  of  the  summons  out  of  the  jurisdiction  by  appearing 
and  giving  notice  of  the  Statute  of  Limitations  (/) ;  so 
where  the  plaintiff  was  nonsuited  at  the  first  trial,  with 
leave  to  move  to  set  aside  the  nonsuit,  no  leave  being 
reserved  to  enter  the  verdict  at  the  next  court  day,  the 
defendant  having  duly  received  notice  that  the  plaintiff 
would  apply  to  set  aside  the  nonsuit  and  enter  the  verdict, 
which  was  accordingly  done  :  it  was  held,  that  as  he  did 
not  attend  and  oppose  the  motion,  he  was  not  entitled  to 
a  prohibition  (iw).  But  if  there  be  an  entire  absence  of 
jurisdiction,  the  mere  appearing  and  pleading,  without 
taking  any  objection  to  the  jurisdiction,  does  not  deprive 
a  defendant  of  his  right  to  a  prohibition  before  sen- 
tence ( w  ).  Thus,  if  a  plea  is  put  in  to  avoid  judgment,  and, 
before  trial  of  the  issue  on  that  plea,  and  within  a  reason- 
able time,  an  application  is  made  for  a  prohibition,  there 
is  no  waiver  (o).  It  has  been  said,  that  if,  in  a  plaint  for 
tolls  in  the  county  court,  no  objection  was  there  taken  to 
the  jurisdiction,  the  defendant  might  still  apply  for  a  pro- 
hibition ;  for  the  admission  of  a  party  in  such  a  case  cannot 
give  jurisdiction  (j9).  Where  also  the  parties  to  a  plaint 
appeared  before  the  judge,  and  consented  to  a  reference 
without  objecting  to  the  want  of  jurisdictiom,  but  one  of 
them  during  the  progress  of  the  reference  objected  to  the 
jurisdiction  of  the  arbitrators,  on  the  ground  that  title  to 
land  came  in  question,  and  the  arbitrators  proceeded  with 
the  reference :  it  was  held  that  he  was  entitled  to  a  prohi- 
bition (y).  Where,  on  the  hearing,  a  party  objects  to  the 
jurisdiction  of  the  county  court,  he  does  not  waive  his 
right  to  a  writ  of  prohibition  by  obtaining  fix)m  the  judge 
a  statement  of  a  case  for  appeal  (r). 

Setting  jwide  Setting  aside  Writ.'] — The  12  &  13  Vict.  c.  109,  pro- 

'^t.  vides  by  sect.  39,  that  in  every  action,  suit  and  proceeding 

Sending,  or  wliich  shall  be  commenced  on  the  common 
iw  side  of  the  Court  of  Chancery,  or  in  the  superior 

(0  Jonei  y.  Jamet,  19  L.  J.,  Q.  {p)  Per  Erie,  J.,  in   WadswoHh 

B.  267.  V.  Queen  of  Spain,  20  L.  J.,  Q.  B. 

(m)  Crowe   v.    ITvntj    Cox    &  493. 

Macrae,  163,  B.  C,  Wightman,  J.  {q)  KnowUs  v.  Holden,  24  L.  J., 

(«)  Mayor  of  Landon  v.   CoXy  Exch.  223. 

L.  R.,  2  H.  L.  239,  291.  {r)  Beanmont   v.    Jackson,    11 

{&)   WadmoHk    v.     Qti^en    of  Exch.  300;  S,  6'.,  24  L.  J.,  Exch. 

Spain,  20  L.  J.,  Q.  B.  488.  801. 
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courts  of  common  law,  the  judges  thereof  respectively  Chap.  xm. 
may  hear  and  determine  all  such  matters  or  applications 
arising  in  or  incident  to  any  such  action,  suit  or  proceed- 
ing as  before  that  act  might  have  been  determined  by  the 
Lord  Chancellor  and  the  Master  of  the  Rolls,  or  either 
of  them,  and  also  may  perform  all  such  business,  matters 
and  things  in,  about,  touching  or  concerning  any  action^ 
suit  or  proceeding  on  the  common  law  side  of  the  Court 
of  Chancery  as  by  virtue  of  any  orders  or  regulations  for 
the  time  being  in  force  by  virtue  of  that  act  might  be  per- 
formed by  such  judge,  subject,  however,  and  according  to 
the  provisions  of  that  act,  and  the  laws,  rules  and  regula- 
tions for  the  time  being  in  force  for  the  regulation  of  the 
said  court,  and  the  practice  and  proceedings  thereof.  A 
writ  of  prohibition  issued  out  of  the  Petty  Bag  Office  in 
vacation  on  an  ex  parte  affidavit  without  leave  of  the 
court  or  of  a  judge,  and  disclosing  no  sufficient  ground  of 
prohibition  on  the  face  of  it,  will  be  set  aside  on  motion  («), 
which  motion  may  be  made  in  either  of  the  superior  courts 
at  Westminster.  The  Court  of  Exchequer  Chamber, 
however,  is  not  one  of  the  superior  courts  of  common  law 
within  the  statute  {t).  It  is  no  answer  to  such  an  appli- 
cation, that  the  attorney  of  the  applicant  had  not  entered 
his  name  and  address  in  a  book  at  the  Petty  Bag  Office 
as  reauired  by  the  12  &  13  Vict.  c.  109,  s.  44  (m).  But 
a  prohibition  issued  out  of  the  Petty  Bag  Office,  which 
upon  its  face  appears  to  be  regidar,  and  which  contains  a 
good  ground  for  prohibition,  will  not  be  set  aside  though 
issued  ex  parte  (j:). 

By  sect.  22  of  the  13  &  14  Vict.  c.  61,  any  rule  or 
order  for  a  writ  of  prohibition  made  by  any  judge  of  a 
superior  court,  or  any  writ  issued  by  virtue  thereof,  may 
be  discharged  or  varied,  or  set  aside,  by  the  court,  on 
application  made  thereto  by  any  party  dissatisfied  with 
such  rule  or  order.  A  writ  of  prohibition  will  be  set 
aside  if  it  does  not  show  on  the  face  of  it  the  ground  upon 
wliich  such  court  is  alleged  to  have  acted  without  jurisdic- 
tion (y  ). 

Before  the  19  &  20  Vict.  c.  108,  the  next  proceeding 
after  a  writ  of  prohibition  was  by  declaration  and  plead- 


er) In  re  Baddclty,  4  Exch.  508;  (v)  Re  Baddeley,  ante. 

Still  T.  Boothy  1  L.  M.  &  P.  440.  {x)  Swain  v.  Cox,  1  Cox,  Macrae 

(0  Garrard  v.  Tuclt,  8  Com.  B.  &  Herts,  362. 

259.  (y)  In  re  Clive,  C.  C.  C.  375. 


2ia  Error. 

Pabt  n.      ings  (z),  but  by  sect.  42  of  that  act,  the  rule  or  order  is 
made  final. 


Effect  of,  on  Effect  of^  on    Proceedings  in    County    Court'\ — The 

proceedings  in  nrrantine  of  a  rule  nisi  or  summons  for  a  prohibition,  will, 

it  the  coini;  or  a  judge  so  direct,  operate  as  a  stay  oi  pro- 
ceedings in  the  cause  untU  the  determination  of  the  rule, 
or  until  the  court  or  judge  otherwise  orders,  and  the  judge 
of  the  county  court  must  fix)m  time  to  time  adjourn  the 
hearing:  of  the  cause  to  such  day  as  he  thinks  fit.  If, 
however,  a  copy  of  the  rule  or  siiimons  is  not  served  b^ 
the  party  who  obtained  it  on  the  opposite  party,  and  on 
the  registrar  of  the  county  court,  two  clear  days  before 
the  day  fixed  for  the  hearing,  the  judge  of  the  county 
court  may  order  the  party  who  obtained  it  to  pay  the  costs 
of  the  day  or  part  of  them,  unless  the  superior  court  or 
judge  has  made  some  order  respecting  them  fa). 

Where  a  writ  of  prohibition  has  been  granted  on  an  ex 
parte  application,  and  the  party  who  obtained  it  does  not 
lodge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued  two  clear  days  before  the  day 
fixed  for  hearing  the  cause,  the  judge  of  the  county  court 
may  order  him  to  pay  the  costs  of  the  day  or  part  of  them ; 
unless  the  superior  court  or  judge  has  made  some  order 
respecting  them  {h). 

Error.  Error."] — It  has  been   determined  by  the   House   of 

Lords  that  no  writ  of  error  will  lie  upon  the  refiisal  of  a 
prohibition;  but  when  a  consultation  is  awarded  it  is 
with  an  ideo  consideratum  est^  and  then  a  writ  of  error 
will  lie  (c). 

Order  re-  Order  requiring  Judge  or  Officer  to  act.] — Before  the 

qairmg  jndge    19  &  20  Vict.  c.  108,  if  the  iudffe  or  officer  of  a  county 
or  officer  ,    .  i     j     t      j    j.  •       •     •  j*  x:  j 

to  act  court  improperly  declined  to  exercise  junsdiction  or  do 

any  act,  the  mode  of  compelling  him  to  act  was  by  writ 

of  mandamus,  issued  by  the  Court  of  Queen's  Bench  {d). 

But  by  that  act  it  is  provided  that  no  mandamus  shall 

(2)  See  1  Will.  4,  c.  21;   Rem-  (c)  The  BUhop  of  St,  Damd's 

min^ton  v.  Dolbt/,  9  Q.  B.  176;  1  Case,  Ld.  Raym.  645. 

Barr.  198;   Com.  Dig.  Prohibition  (d)  Bac.    Abridg.,     Mandamus 

(1.);  1  Wm.  Saunders,  136  A;  Hall  CD.).    Sec  an  instance  of  mandamus 

V.  Maule,  4  A.  &  E.  283.  to  the  judge  of  a  countv  court,  H.  v. 

(«)  19  &  20  Vict.  c.  108,  8.  40,  p.  Jlwh^rds,  2  L.  M.  &  P.  263;  S.  C, 

425.  20  L.  J.,  Q.  B.  861. 

{b)  lb.  8.  41,  p.  426. 
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issue  to  a  county  coini;,  but  that  any  person  requiring  the  Chap.  xm. 
judge  or  any  oflScer  of  a  county  coiui:  to  do  any  act  re- 
lating  to  the  duties  of  his  office,  may  apply  to  any  supe- 
rior court,  upon  an  affidavit  of  the  facts,  for  a  rule  or 
summons  calling  upon  the  judge  or  officer  of  a  county 
coini;,  and  also  the  party  to  be  affected  by  such  act,  to 
show  cause  why  sucn  act  shoidd  not  be  done.  If,  after 
the  service  of  such  rule  or  summons,  good  cause  is  not 
shown,  the  superior  court  may  by  rule  or  order  direct  the 
act  to  be  done ;  and  the  judge  or  officer  of  the  county 
court,  upon  being  served  with  the  rule  or  order,  must 
obey  it  on  pain  of  attachment.  The  superior  court  may, 
in  any  event,  make  such  order  with  respect  to  costs  as 
seems  fit  (e). 

The  decisions  are  conflicting  upon  the  question,  whether 
the  superior  court  has  power  to  deal  with  the  costs  in  the 
court  below.  The  Court  of  Exchequer  (/)  held  that  they 
had  power  to  discharge  an  order  for  costs  made  by  the 
county  court  judge.  The  Court  of  Queen's  Bench  (^), 
dissented  from  this  view,  and  while  making  an  order  di- 
recting the  judge  to  proceed,  held  that  they  had  no  power 
over  tie  costs  below.  The  Court  of  Common  Pleas,  in  a 
still  later  case,  have  held  upon  a  very  similar  section, 
relating  to  appeals,  that  they  had  power  to  deal  with  the 
costs  in  the  inferior  court  {h\ 

A  rule  under  this  provision  will  not  be  granted  where 
the  judge  of  the  county  court  has  acted  judicially,  though 
wrongly.  Where  on  the  day  appointed  for  the  first  exa- 
mination of  an  insolvent,  an  application  was  made  for 
leave  to  withdraw  the  petition  on  the  ground  that  the 
date  on  which  it  was  presented  did  not  appear  upon  it, 
and  the  judge  of  the  county  court,  upon  the  application 
being  opposed,  refused  it,  and  adjourned  the  examination 
of  the  msolvent  sine  die;  it  was  held  that  the  county 
court  judge  having  adjudicated  upon  the  matter,  a  supe- 
rior court  had  no  power  to  order  him  to  remove  the  peti- 


(<?)  19  &  20  Vict  c.  108,  s.  43,  p.  3  11.  &  N.  521. 

426.      By  this  section   the   above  (/ )   Whitehead  v.  Procter^  3  H. 

power  was  giyen   to  the  superior  &  N.  632. 

coarts  and  to  a  single  judge  thereof,  {jg)  Chvrchrcard  y,  Coleman,  L. 

bnt  by  21  &  22  Vict.  c.  74,  s.  4,  the  R.,  2  Q.  B.  18. 

power  is  restricted  to  the  fall  court.  (/t)  Oftge  v.  ColUnSf  L.  R.,  2  C. 

See,  as  to  where  the  court  will  grant  P.  381,  antt,  p.  203. 
an  attachment,  Fvrher  v.  Sturmcy, 
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PabtII.      tion  fix)m  the  file,  or  to  dismiss  it,  or  name  a  day  for  the 
hearing  (e). 

If  a  superior  court  refuses  to  grant  an  order  as  above, 
no  other  superior  court  may  grant  it ;  but  the  party  may 
make  a  fresn  application  to  the  same  court  on  different 
grounds  (k). 

(i)  In  re  Corbettii  H.  &  N.  462;  (*)  19  &  20  Vict,  c  108,  8.  44,  p. 

&  a,  28  L.  J.,  Exch.  254.  427. 
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PART    III. 

JURISDICTION  AND  PRACTICE  IN 
PARTICULAR  CASES. 


CHAPTER  I. 


ACTIONS  BY  AND  AGAINST  EXECUTORS. 


How  THEY  Sue  and  are  Sued, 
221. 

Suggestion  of  Devastavit  in 
Summons,  221. 

Payment  into  Court,  222. 

Non-Apfearance    at    Trial, 
222. 

Judgment  against,  222. 
Where  Devcutavit. 


Judgment  against— con^imeec?. 

Where  Character  denied  or 
Release  pleaded. 

Where  Defendant  admits  his 
Character  and  denies  de- 
mand; 

And  alleges  Administration, 

In  Cases  not  provided  for  by 
Rules, 

Notice  of  Assets,  224. 


How  they  Sue  and  are  SuedJ]  — Executors  and  adminis-  How  they  eae 
trators  may  sue  and  be  sued  in  like  maimer  as  a  party  in  "*d  "*  ^«^ 
his  own  nght(a).     Not  that  their  rights  of  action  are 
extended^  but  that  in  so  far  as  thej  may  ahreadj  sue,  the 
manner  of  their  suing  is  the  same  as  if  they  sued  in  their 
ownright.  ^  ^ 

Suggestion  of  Devastavit. "] — Where  it  is  suspected  that  Snggestionof 
an  executor  has  been  guilty  of  a  devastavit j  in  order  to  deraatant, 
avoid  the  e^roense  and  delay  attendant  upon  obtaining  a 
judgment  and  execution  in  the  first  instance  a^inst  the 
goc^  of  the  deceased,  and  then  should  the  bamff  return 
a  devastavit  suing  out  a  writ  of  execution  de  bonis  pro^ 
priisy  the  plaintiff  may  charge  in  the  summons^  in  the  form 
given  in  tne  schedule  to  the  rules^  that  the  defendant  has 
assets  and  has  wasted  them  (ft). 


(a)  9  &  10  Vict  c.  95,  8.  66, 
p.  411. 


(&)  Bole  206.  See  note  to  Form  7, 
App. 
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Judgment  against. 


PabtIIL 

Payment  into 
court. 


Non-appear- 
ance at  triaL 


Judgment 
against. 


Where  de- 
Tastavit. 


Where 
character 
denied  or 
release 
pleaded. 


Payment  into  Court, '\ — TVTiere  a  defendant  admits  lils 
representative  character  and  the  plaintiflTs  demand,  and 
that  he  is  chargeable  with  any  sum  in  respect  of  assets, 
he  may  pay  the  same  into  court,  subject  to  the  rules 
relating  to  payment  into  court  in  other  cases  (c), 

Non-Appearance  at  Trial.'] — Where  an  executor  or 
administrator,  plaintiff,  or  defendant,  does  not  appear  on 
the  day  of  hearing,  the  provisions  of  sects.  79  and  80  of 
the  9  &  10  Vict,  c  95,  and  of  sect  10  of  the  13  &  14  Vict, 
c.  61,  apply  respectively,  subject  to  the  rules  applicable 
to  executors  or  administrators  suing  or  being  sued  yd). 

Judgment  against.] — The  ordinary  judgment  against 
executors  and  admimstrators  is  to  pay  the  debt  and  costs 
to  be  levied  out  of  the  assets  of  the  testator,  if  the  de- 
fendant have  so  much ;  but  if  not,  then  the  costs  out  of 
the  defendant's  own  goods  (e).  If  a  plaintiff  executor 
feils  the  judgment  is  the  same  as  in  ordinary  actions ;  but 
the  costs  will,  unless  the  court  shall  otherwise  order,  be 
awarded  in  favour  of  the  defendant,  and  be  levied  de  bonis 
propriis  {f). 

In  all  cases  where  the  defendant  is  charged  in  the  sum- 
mons with  wasting  assets,  if  the  court  is  of  opinion  that 
the  defendant  has  wasted  his  assets,  the  judgment  will  be, 
that  the  debt  or  damage  and  costs  shall  be  levied  de  bonis 
testatoris,  si,  &c.,  et  si  non,  de  bonis  propriis,  and  the  non- 
payment of  the  amount  of  the  demand  immediately,  on 
the  court  finding  such  demand  to  be  correct,  and  that  the 
defendant  is  chargeable  in  respect  of  assets,  is  conclusive 
evidence  of  wasting  to  the  amount  with  which  he  is  so 
chargeable  (g). 

Where  an  executor  or  administrator  does  not  appear, 
or,  appearing,  denies  his  representative  character,  or 
alleges  a  release  to  himself  of  the  demand,  whether  he 


(c)  Rule  215.  See  mode  of  pay- 
ment into  court,  ante  p.  93. 

(d)  Rule  205. 

{e)  This  is  according  to  the  prac- 
tice of  the  superior  courts.  See 
2  Chit  Arch.  1220, 11th  ed.  In  the 
county  court  rules  of  1847  this  form 
of  judgment  was  expressly  given. 
In  the  present  rules  there  is  no  direc- 
tion on  the  matter,  except  as  to  the 
.costs,  which  by  Rule  169  are  pro- 
vided for  in  the  same  manner  .44  at 


common  law  ;  but  by  sect.  66  of  9 
&  10  Vict.  c.  95,  p.  411,  judgment 
and  execution  is  to  be  ''such  as  in 
the  like  case  would  be  given  or 
issued  in  any  superior  court." 

(/)  Rule  204. 

iff)  Rule  207.  Form  79,  App. 
See  also  Winch  v.  Winch,  22  L.  J., 
C.  P.  104,  where  it  was  held  that 
the  county  court  has  jurisdiction  to 
try  a  devaitavU. 


Jadyment  against. 
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insists  on  any  other  ground  of  defence  or  not,  and  the      Chap.  L 
judgment  of  the  court  is  in  favour  of  the  plaintiff,  it  will 
be  that  the  amount  found  to  be  due  and  costs  shall  be 
levied  de  bonis  testatorisy  si,  &c.,  et  si  non,  de  bonis  pro^ 
priis  (^A). 

Where  an  executor  or  administrator  admits  his  repre-  Where  de- 
sentative  character,  and  only  denies  the  demand,  if  the  h^'^^haradlM** 
plaintiff  prove  it,  the  judgment  will  be  that  the  demand  and  denies 
and  costs  shall  be  levied  de  bonis  testator  is,  et  si  non,  &c.,  demand} 
as  to  the  costs,  de  bonis  propriis  (J.), 

Where  the  defendant  admits  his  representative   cha-  and  alleges 
racter,  but   denies  the   demand,  and   alleges   a  total   or  administration. 

Eartial  administration  of  assets,  and  the  plaintiff  proves 
is  demand,  and  the  defendant  proves  the  administration 
alleged,  the  judgment  will  be  to  levy  the  costs  of  proving 
the  demand  de  bonis  testatoris,  si^  &c.,  et  si  non,  de  bonis 
propriis  ;  and  as  to  the  whole  or  residue  of  his  demand, 
judgment  of  assets,  quando  acciderint,  and  the  plaintiff 
must  pay  defendant's  costs  of  proving  the  administration 
of  assets  (A). 

Where  the  defendant  admits  his  representative  cha- 
racter, but  denies  the  demand,  and  alleges  a  total  or 
Eartial  administration  of  assets,  and  the  plaintiff  proves 
is  demand,  but  the  defendant  does  not  prove  the  admi- 
nistration alleged,  the  judgment  will  be  to  levy  the  amount 
of  the  demand,  if  such  amount  of  assets  is  shown  to  have 
come  to  the  hands  of  the  defendant,  or  such  amount  as  is 
shown  to  have  come  to  them,  and  costs,  de  bonis  testatoris, 
si,  &c.,  et  si  non,  as  to  the  costs,  de  bonis  propriis,  and  as 
to  the  residue  of  the  demand,  if  any,  judgment  of  assets, 
quando  acciderint  (I), 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  and  proves  the  administration 
alleged,  the  judgment  vnU  be  for  assets  quando  acciderint, 
and  the  plaintiff  must  pay  the  defendant's  costs  of  proving 
the  admmistration  of  assets  {m). 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  but  does  not  prove  the  admi- 
nistration   alleged,   and   has   not  established   any  other 


(h)  Rule  20S,  Forms,  App. 
(i)  Rnle  209,  Form  112,  App. 
(ft)  Role  210,  Form  113,  App. 


(0  Rale  211,  Form  114,  App. 
(m)  Role  212,  Form  115,  App. 
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In  cases  not 
proYided  for 
bj  roles. 


Notice  of 
assets. 


Notice  of  Assets, 

ground  of  defence,  the  judgment  will  be  to  levy  the 
amount  of  the  demand,  if  so  much  assets  is  shown  to  have 
come  to  the  defendant's  hands,  or  so  much  as  is  shown  to 
have  come  to  his  hands,  and  costs,  de  bonis  testatoris,  si, 
&c.,  et  si  noTiy  as  to  the  costs,  de  bonis  propriis,  and  as  to 
the  residue  of  the  demand,  if  any,  judgment  of  assets, 
quando  acciderint  (n). 

In  actions  against  executors  or  administrators  for  which 
provision  is  not  especially  made  by  the  rules  of  practice 
if  the  defendant  fails  as  to  any  of  his  defences,  the  judg- 
ment will  be  for  the  plaintiff  as  to  his  costs  of  disproving 
such  defence,  and  such  costs  are  to  be  levied  de  bonis  tes- 
tatorisy  si,  &c.,  et  si  non,  de  bonis  propriis  {o). 

Notice  of  Assets, 1 — Previous  to  the  framing  of  the 
rules  of  practice  of  1851,  it  was  held  by  the  Court  of 
Common  Pleas,  that,  if,  after  a  plea  of  plene  adminis- 
travit  and  judgment  of  assets  quando  acciderint,  the  de- 
fendant receives  assets,  the  plaintiff  should  proceed  by 
a  summons  stating  the  judgment  quando,  and  suggesting 
assets,  and  that  a  suggestion  of  a  devastavit  would  be 
wrong  (  /?).  This  has  been  provided  for  by  a  rule  of  prac- 
tice {q),  which  directs  that,  where  judgment  has  been  given 
against  an  executor  or  administrator  that  the  amount  be 
levied  upon  assets  of  the  deceased  quando  acciderint,  the 
plaintiff  or  his  personal  representative  may  issue  a  sum- 
mons in  the  form  in  the  schedule  to  the  rules ;  and,  if  it 
appears  that  assets  have  come  to  the  hands  of  the  exe- 
cutor or  administrator  since  the  judgment,  the  court  may 
order  that  the  debt,  damages  and  costs  be  levied,  de  bonis 
testatoris,  si,  &c.,  et  si  non,  as  to  the  costs,  de  bonis  pro- 
priis. The  party  applying  may  also  charge  in  his  notice 
that  the  executor  or  administrator  has  wasted  the  goods 
of  the  testator  or  intestate,  in  the  same  manner  as  in  an 
original  summons,  and  the  provisions  relating  to  that 
apply  to  such  inquiry.  The  court  may,  if  it  appears  that 
the  party  chargea  has  wasted  the  assets,  direct  a  levy  to 
be  made  as  to  the  debt  and  costs,  de  bonis  testatoris,  si, 
&c.,  et  si  non,  de  bonis  propriis. 


(n)  Rale  213,  Form  116,  App. 
io)  Rale  216. 

(  »)  Mlu  V.  Watt,  8  C.  B.  614; 
8.  a,  19  L.  J.,  C.  P.  113. 


(q^  See  Rale  214  of  present  mles 
which  is  identical  with  Rale  185  of 
1851.  See  Form  of  Sammons,  117, 
App. 
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CHAPTER  11. 

ACTIOXS  TO  RECOVER  THE  POSSESSION  OF  SMALL 

TENEltfENTS  (fl). 


When  Action  lies,  225. 

Plaint  and  Summons,  227. 
Service  of  Summons. 

Hearing,  228. 

Plaintiff's  Evidence,  where 
THE  Term  has  expired  or 
BEEN  determined,  228. 

Proof  of  HoUling. 

of  Determination, 

Where  Title  has  accrued  since 
Letting, 

DefendanVs  Evidence, 


Plaintiff's  Evidence,  where 
Rent  in  Arrear,  231. 
Defendants  Evidence. 

Judgment     and     Possession 
Warrant,  232. 
When  executed. 
Protection  of  Officers. 
Effect  of  Irregularity. 

Appeal,  234. 


When  Action  lies,^ — When  the  term  and  interest  of  the  When  action 
tenant  of  any  corporeal  hereditament  where  neither  the  ^**« 
value  of  the  premises,  nor  the  rent  payable  in  respect  of  the 
tenancy  shall  have  exceeded  50/.  by  the  year,  and  on  which 
no  fine  or  premium  has  been  paid,  has  expired,  or  been 
duly  determined  by  a  legal  notice  to  quit;  and  the  tenant, 
or  any  person  holding  or  claiming  by,  through,  or  under 
him,  neglects  or  refuses  to  deliver  up  possession  of  the 

J)remises,  the  landlord  may,  at  his  option,  enter  a  plaint 
or  their  recovery,  either  against  the  tenant  or  the  person 
so  neglecting  or  refusing  {b).     If  the  plaint  be  against  the 


(a)  The  powers  gfyen  by  the 
statute  to  the  county  conrt  on  this 
head  do  not  oust  Uie  jurisdiction 
given  by  1  &  2  Vict.  c.  74,  under 
which  act  magistrates  possess  similar 
powers,  in  cases  where  the  rent  does 
not  exceed  20/. 

(J)  19  &  20  Vict.  c.  108,  s.  50,  p. 
447.  In  sect.  122  of  the  9  &  10  Vict. 
c.  95,  now  repealed,  the  words  used 
were,  "  where  the  value  of  the  pre- 
mises or  the  rent  payable  did  not 
exceed  the  sum  of  50Z.  by  the  year  ;'* 
accordingly  it  was  held  that  if  the 

P.N. 


rent  did  not  exceed  50/.  per  annum, 
and  there  was  no  fine,  the  court  had 
jurisdiction,  although  the  annual 
value  of  the  prenuses  was  above 
60/. ;  so  also,  although  the  rent  ex- 
ceeded 50/.,  if  the  annual  value  was 
under.  Fearon  v.  Norvally 5  D.  &  L. 
445 ;  8.  a,  18  L.  J.,  Q.  B.  9 ;  13 
Jnr.  825  ;  Harrington  v.  Ramsay^ 
8  Exch.  879  ;  8.  C.,  22  L.  J.,  ExcL 
326 ;  2  E.  &  B.  669 ;  8.  C,  22  L.  J., 
Q.  B.  460;  17  Jur.  1029;  Crowley 
V.  Tttty,  7  Exch.  319. 
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WktM  Acti&M  Uts, 


Pakt  EX 


teaiLDX  a  cfadm  fcr  rent  or  mea»e  profits,  or  £]r  bodu  davn 
to  the  daj  appTADted  ^^r  the  hearing,  or  to  anj  precedii^ 
dar  to  be  luun^d  in  the  plaint,  niaj  ali*>  be  added^  so  titas 
the  aggregate  amoant  does  not  exceed  50LicjL  I>at  if  the 
j^aint  be  again^  the  sob-tcnant  do  sqcIi  dazm  can  be 
made^'^f;. 

The  abore  applies  to  cases  in  whidi  the  tenaDcy  has 
expired  or  been  duly  determined;  bat  a  plaint  may  be 
entered  in  cases  also  in  which  a  half-year's  rent  is  in  arrear, 
and  the  landlord  has  a  right  to  re-enter  for-  the  non- 
payment ;  provided  neither  the  value  of  the  pronises  nor 
the  rent  exceeds  50/.  a  vear.  Xo  formal  demand  of  re- 
entrv  is  necessarv,  as  the  statute  declares  that  the  service 
of  the  summons  stands  in  lieu  of  a  demand  and  le-entrv. 
If,  however,  the  tenant,  five  clear  days  befi>re  the  return- 
day  of  the  summons,  pays  into  court  all  the  rent  in  arrear 
and  the  costs,  the  action  ceases  (r). 

The  provisions  of  sections  50  and  52  of  the  19  &  20 
Vict.  c.  108,  do  not  overrule  the  proviaons  by  which  the 
court  in  prevented  fi^m  entertaining  a  question  of  title  if 
either  the  value  or  the  rent  of  the  premises  exceeds  20L 
yearly  (/).  The  judge,  however,  may  decide,  in  the  case 
of  leasehold  or  fieehold,  questions  of  title  as  to  whether  the 
landlord  has  a  lawful  right  to  the  possession ;  that  is,  such 
questions  as  arise  from  a  dispute  as  to  whether  the  lease 
was  determined  or  the  like ;  but  he  may  not  decide  ques- 
tions as  to  whether  the  claimant  has  title  as  landlord  (^) 
if  the  limit  of  value  or  rent  be  exceeded. 

^\Tiere  a  defendant  sets  up  as  a  defence  that  he  had 
given  up  possession  to  a  third  party,  who  made  a  hondjide 
claim,  it  was  held  that  the  judge  ought  not  to  refiise  to 
hear  the  case  on  the  ground  that  title  came  in  question, 
until  he  had  ascertained  and  decided  that  the  defendant 
gave  up  possession  by  compulsion ;  because  if  he  gave  it 
up  voluntarily,  he  woidd  be  estopped  from  setting  up  the 
third  person's  title  against  his  hmdlord's,  and  the  court 
would  have  jurisdiction  (A). 


(c)  19  &  20  Vict,  c  108, 8.  51,  p. 
448. 

(rf)  Campbell  V.  Loader, QU.&C, 
520 ;  8.  a,  34  L.  J.,  Exch.  60. 

(e)  19  &  20  Vict.  c.  108,  s.  52,  p. 
448. 

(/)  9  &  10  Vict.  c.  95,  8.  58, 
p.  404,  modified  bj  90  &  31  Vict. 
c  142,  0.  12,  p.  406.  See  anU, 
p.  62.    As  to  toe  meaning  of  the 


words  rent  and  ralne,  see  Brown  t. 
Cocking,  3  Q.  B.  418;  EUtan  t. 
Jio»e^  L.  R.,  4  Q.  B.  4,  and  post. 
Chap.  in. 

{g)  Kirhin  t.  Kirkin^  3  £.  &  B. 
899 ;  Pearum  v.  Glazehrooh,  L.  R., 
8  Exch.  27;  8.  (?.,  37  L.  J.,  Exch.  15. 

(A)  Emery  t.  Barmtt,  4  C.  B., 
N.  S.  423;  8,a,  27  L.  J.,  C.  P.  216. 


Service  of  Summons.  227 

The  landlord,  within  the  meaning  of  the  act,  is  the      Chap.  II. 
person  entided  to  the  immediate  reversion  of  the  lands,  or 
in  the  case  of  joint  tenancy,  coparcenary,  or  tenancy  in 
common,  one  of  the  persons  entitled  to  such  reversion (z). 

The  action  only  lies  where  the  relation  of  landlord  and 
tenant  exists;  therefore  where  the  plaintiff  claimed  as 
mortgagee,  and  there  was  no  suflScient  evidence  that  the 
defendant,  who  was  tenant  of  the  mortgagor,  had  consented 
to  hold  under  the  plaintiff,  it  was  held  that  the  court  had 
no  jurisdiction  (A).  So,  where  the  defendant  had  been  let 
into  possession  under  an  agreement  to  purcliase,  one  of 
the  terms  being  that  the  rent  shoidd  be  deducted  from  the 
purchase-money,  and  it  appeared  that  he  had  paid  a  sum 
which,  together  with  a  set-off,  equalled  the  amount  of  the 
purchase-money,  it  was  held  that  the  county  court  had  no 
jurisdiction  (I). 

Plaint  and  Summons. I^The  plaint  for  the  recovery  of  Plaint  and 
the  possession  of  tenements  must  be  brought  in  the  district  8^u«"aoiwj. 
wherein  the  tenements  are  situate,  and  the  summons  must 
be  in  the  form  annexed  to  the  rules  {m). 

Service  of  Summons/] — The  summons  may  be  served  Service  of 
like  ordinary  summonses  to  appear  to  a  plaint  (n).  If,  sonimons. 
however,  the  defendant  cannot  be  foimd,  or  his  place  of 
dwelling  is  not  known,  or  admission  to  it  cannot  be  obtained 
for  servmg  the  summons,  service  may  be  effected  by  posting 
a  copy  on  some  conspicuous  part  of  the  premises  sought 
to  be  recovered  (o). 

Where  a  summons  is  served  on  or  comes  to  the  know- 
ledge of  a  sub-tenant  of  the  plaintiff's  immediate  tenant, 
such  sub-tenant  being  an  occupier  of  the  whole  or  of  a 
part  of  the  premises  sought  to  be  recovered,  he  must  forth- 
with give  notice  thereof  to  his  immediate  landlord  under 
penalty  of  forfeiting  to  such  landlord  three  years'  rack- 
rent  of  the  premises  held  by  such  sub-tenant,  to  be  re- 
covered by  action  in  the  court  from  which  the  summons 
issued ;  and  the  landlord,  on  the  receipt  of  such  notice,  if 

(i)  9  &  10  Vict.  c.  95,  s.  142,  p.  (m)  19  &  20  Vict.  c.  108,  ss.  50, 

i57.  62,  pp.  447,  448.    Forms  121,  122, 

(A)  Jotus  ▼.  Orverif  5  D.  &  L.  A  pp. 

669;   8,  a,  18  L.  J.,  Q.  B.  8;  13  (n)  See  ante,  p.  83. 

Jur.  261.  (o)  19  &  20  Vict  c.  108,  s.  64,  p.      ' 

(i)  Banks  T.  jRebbeck,  2  L.  M.  &  449. 
P.  462  5  S.  a,  20  L.  J.,  Q.  B.  476. 

Q  2 


PUdmiiff^s  Evidtmeey  |rir. 

Fast  IIL  not  onsxnallT  a  defendmnt.  mar  be  added  or  sobsdtiited 
as  a  defendant  to  defend  poseasion  of  the  premises  in 
qoestion  (/>). 

HrwMg  Hearing  J\ — The  proceedings  at  the  hearing  are  the  same 

as  in  other  actions.  The  judge  decides  all  qnesti<His  both 
of  hnr  and  (ad,  there  being  no  power  for  a  partr  to  demand 
a  jnrr,  as  in  other  cases. 

Where  the  phuntiff  proceeds  npon  the  groond  that  the 
term  has  expired  or  been  determined,  if  the  tenant  (nt 
occopier  on  serrice  of  the  smnmons  does  not  appear  at  the 
time  and  phu^e  appointed,  and  ^ow  good  cause  to  die 
contrarr,  the  hindlord  may  gire  to  the  ooort  proof  of  die 
n^ect  or  refusal  to  deHrer  up  possession  of  the  {nremises 
and  of  the  jearir  ralue  and  rent  uereof,  and  of  the  holding 
and  of  the  expiration  or  other  determination  of  the  tenancy, 
with  the  time  or  manner  thereof,  and  of  the  title  of  the 
landlord,  if  such  title  has  accrued  since  the  letting  of  the 
premises,  and  of  the  service  of  the  summons,  if  defendant 
nas  not  appeared  thereto  {q). 

Where  the  plaintiff  proceeds  upon  the  ground  that  six 
months'  rent  is  in  arrear,  the  judge,  on  proof  of  the  plain- 
tifiTs  case  ( r),  if  the  defendant  does  not  show  good  cause 
to  the  contrary,  may  order  possession  of  the  {nremises  to 
be  giren  by  the  defendant  to  the  plaintiff  on  or  before  such 
day,  not  being  less  than  four  weeks  fitnn  the  day  of  hearing 
as  the  judge  thinks  fit  to  name,  unless  within  that  period 
all  the  rent  in  arrear  and  the  costs  are  paid  into  court  («)• 

Flantiff's  eri-  Plaintiff  ^s  Evidence  where  the  Term  has  expired  or 
u^'iLT?^  ^*^  d^rf^OTiw^rf.] — We  have  already  seen  that  if  the  title 
expired  or  been  comes  in  question  and  the  yearly  value  or  rent  exceeds 
detennined.  20/.,  the  court  has  no  jurisdiction  {ty  If  the  landlord's 
title  has  accrued  previous  to  the  letting  of  the  premises,  the 

Jlaintiff  need  only  prove  as  follows.     First,  the  tenancy*  or 
olding ;  if  it  be  by  lease,  the  lease,  or  a  counterpart,  must 
be  produced,  or  an  admission  of  its  terms  by  the  defen- 

(p)  19  &  20  Vict  c  108,  8.  53,  howerer,  to   inqnire    whether  the 

p.  449.  tenancy  was  determined  by  a  legal 

(^)  lb.  8.  50,  p.  447.  notice  to  quit,  and  lus  decisioa  on 

(r)  See  pott,  p.  231.  that  fact  is  oondnsiTe,  and  cannot 

(0  19  &  20  Vict  c.  108,  8.  52,  p.  be  questioned  on  a  motion  for  a  pn>- 

448.  hibition.    See  Ftaron  t.  NorvaU,  5 

<t)  Ante,  p.  226.    The  podge  of  D.  &  L.  438. 
the  oonntj  court  has  jnnsdiction, 


Plaintiffs  Evidencey  Sfc, 
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dant  (u)  must  be  proved.     A  demise  from  year  to  year      Chap.  II. 
may  oe  proved  by  the  payment   and  receipt  of  yearly  p^.^^^^ 
rent  (v).     Where  the  defendant  has  been  let  into  possession  holding, 
under  a  lease  void  by  the  Statute  of  Frauds,  or  imder  a 
mere  agreement  for  a  futiu'e  lease,  payment  and  receipt  of 
rent  is  still  evidence  of  a  tenancy  from  year  to  year  {to\ 
A  general  letting,  without  any  agreement  as  to  the  length 
of  the  term,  or  the  periods  when  rent  is  to  be  paid,  creates 
only  a  tenancy  at  will  (x) ;  which  by  the  receipt  of  rent  is 
converted  into  a  tenancy  from  year  to  year.     If,  however, 
the  rent  is  reserved  as  a  yearly  rent,  though  it  is  received 
at  shorter  periods,  it  is  a  yearly  tenancy  (y) ;  if  deter- 
minable  at  three  months'  notice,  it  is  a  quarterly  te- 
nancy (r). 

Secondly,  the  plaintiff  must  prove  the  expiration  or  other  Detennination. 
determination  of  the  tenancy,  with  the  time  or  manner 
thereof;  as,  if  it  be  an  estate  at  will,  the  death  of  the  lessee, 
demand  of  possession,  or  other  determination  of  the  will 
on  either  side ;  if  it  be  a  holding  for  a  time  certain,  the 
expiration  of  that  time ;  and  in  cases  of  holding  for  a  time 
certain,  a  disclaimer,  surrendei^  or  forfeiture  by  the  tenant 
or  that  the  tenancy  has  been  determined  by  a  notice  to  quit. 

If  the  holding  be  from  year  to  year,  a  mere  denial  by 
the  tenant  that  he  holds  of  his  landlord,  or  other  verbal 
repudiation,  is  sufficient  to  entitle  the  landlord  to  treat  the 
tenancy  as  determined  (a).  In  the  case,  however,  of  a 
definite  term,  it  cannot  be  forfeited  by  mere  words,  and 
an  attornment  to  a  third  person,  or  some  other  act  on 
the  part  of  the  tenant  inconsistent  with  the  existence 
of  the  relationship  of  landlord  and  tenant,  must  be 
proved  (J). 

A  surrender  may  be  proved  either  by  deed  or  by  act  of 
law,  as  where  the  tenant  has  been  party  to  some  act  which 
woiild  not  be  valid  if  his  lease  stiU  existed,  as  the  accept- 
ance of  a  new  lease  (c),  or  authorizing  the  landlord  to  let 
to  another  {d). 


(u)  Howard  r.  Smith,  3  S.  N.  B. 
674. 

(v)  Doe  T.  fforn,  8  M.  &  W.  383 ; 
Bishop  V.  Howard,  2  B.  &  C.  100. 

(w)  Doe  T.  Bill,  6  T.  R  471; 
Doe  T.  Amey,  12  A.  &  £.  476. 

(w)  Richardson  v.  Landgridge^ 
4  Tannt.  128. 

(y)  R,  Y,  HerstmoneeauWfTB.  & 
C.  651. 


(«)  Kemp  V.  Derrett,  8  Camp.  609. 

(a)  Doe  T.  Stanion,  1  M.  &  W. 
696. 

(J)  Doe  T.  WelU,  10  A.  &  E.  427. 

Ic)  Lyon  t.  Reed,  13  M  &  W. 
286. 

(d)  Nlchells  t.  Ather stone,  10  Q. 
B.  944 ;  bnt  See  Lyon  r.  Reed,  ante, 
and  2  Smith's  L.  C.  760  (6th  edit.). 
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PabtIII.  X  notice  to  quit  may,  in  the  absence  of  any  express 
agreement,  be  by  parol  (e)  or  in  writing ;  but  it  must  refer 
to  some  distinct  time.  If  the  tenancy  is  yearly,  it  must, 
in  the  absence  of  any  special  agreement,  have  been  given 
six  months  before  the  end  of  the  year(jr);  or  where  the 
xent  is  payable  on  the  usual  feast-days,  on  one  feasfr-day, 
to  quit  on  the  next  but  one  (ff).  If  the  holding  be  for  less 
than  a  year,  the  notice  must  follow  the  period,  as  a  month's 
notice  for  a  monthly,  or  a  week's  for  a  weekly,  letting. 
A  tenancy  is  taken  to  commence  from  the  time  of  the 
tenant's  entry  (A),  imless  there  is  evidence  to  rebut  the 
presimiption,  as  where  a  tenant  having  entered  at  the 
middle  of  a  period,  has  paid  rent  subsequently  according 
to  such  period  ( I ).  Where  a  tenant,  who  has  entered 
under  a  lease,  holds  over  and  pays  rent,  notice  to  quit 
must  be  given  in  accordance  with  its  terms  (A).  When  a 
tenant,  whose  term  ends  in  the  broken  part  of  a  year, 
holds  over  and  pays  rent,  the  notice  to  quit  must  corre- 
spond with  the  commencement  of  the  holding  over,  without 
reference  to  the  time  of  his  original  entry.  Where  a  de- 
fendant disclaims,  and  on  demand  of  possession  refiises  to 
give  up  the  premises,  claiming  the  property  as  his  own,  no 
notice  to  quit  is  necessary  (/). 

The  notice  may  be  given  by  the  landlord  or  his  agent. 
One  of  several  joint  tenants  may  give  notice  for  himself 
and  other  joint  tenants  (w) ;  and  if  an  agent  gives  notice 
in  the  name  of  several  joint  tenants,  it  will  enure  for  all, 
although  he  have  but  the  authority  of  one(«). 
Where  title  Should  the  title  of  the  landlord  have  accrued  since  the 

^.**  *^I^  letting  of  the  premises,  the  plaintiff  must  prove,  in  addi- 
^'  tion  tb  the  above  facts,  the  right  by  which  he  claims  pos- 
session (o) ;  not  that  his  title  can  come  in  issue,  but  be- 
cause otherwise  his  character  as  landlord  would  not 
appear.  This  right  may  be  evidenced  by  length  of  pos- 
session (p),  by  title  by  act  of  law,  as  that  of  heir,  or  if  it 
be  a  term  of  years,  administrator,  or  by  will  or  convey- 
ance. 

Any  misdescription  in  the  nature  of  the  claim  for  rent 

(e)  Doe  V.  Crick,  6  Esp.  196.  {m)  Doe  y.  Summertett,  1  B.  & 
if)  Bight  V.  Darby,  1  T.  R.  169.      Ad.  185. 

•  iff)  Hoe  V.  Doe,  6  Bing.  574.  (n)  Doe  v.  Hughei,  7  M.  &  W. 

(A)  Kemp  t.  Derrett,  3  Camp.  6K).  139. 

(f )  Doe  V.  Johnson,  6  Esp.  10.  (o)  19  &  20  Vict  c  108,  s.  50, 
(*)  Doe  V.  Lines,  11  Q.  B.  402.  p.  447. 

.  (0  LandseU  y.  Gower,  17  Q.  B.  (p)  Doe  y.  (boie,  7  Bing.  846 

•   689. 
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or  mesne  profit,  or  for  both,  may  be  amended  at  the      Chap.  II. 
trial  (y). 

Defendants  Evidence^ — If  the  tenant  bona  fide  disputes  Defendant's 
his  landlord's  title,  and  it  really  comes  in  question,  and  evidence, 
the  yearly  value  or  rent  exceeds  20/.,  \\\q  jurisdiction  of 
the  county  court  ceases,  unless  both  ]>arties  agree  to  give 
it  jurisdiction  (r) ;  therefore  no  defence  which  involves 
that  need  here  be  noticed.  The  same  remark  applies  also 
to  any  other  evidence  which  would  exclude  the  jiudsdic- 
tion,  as  showing  that  the  rent  is  above  50/.,  a  year.  A 
tenant  may,  however,  disprove  the  fiict  of  tenancy,  or 
deny  that  it  has  been  ended ;  he  may  also  contradict  any 
facts  which  tend  to  prove  a  disclaimer,  surrender  or  for- 
feiture, or  may  show  that  the  forfeiture  has  been  waived ; 
as  where  the  lease  is  voidable  only  and  not  void,  by 
proving  that  the  landlord  has  received  rent,  or  has  since 
otherwise  recognized  the  tenancy  (5).  This,  however,  is 
only  evidence  of  a  waiver,  and  the  receipt  of  rent  after  a 
forfeiture  which  accrued  due  before  it,  or  after  the  land- 
lord has  by  some  imequivocal  act  elected  to  determine  the 
tenancy,  wiU  not  revive  it(0« 

The  defendant  may  deny  either  the  fact  or  the  suffi- 
ciency of  the  notice  to  quit(M);  as  that  it  was  bad  in 
form,  or  was  not  given  to  the  proper  person ;  or  he  may 
show  that  it  has  been  waived  subsequently  by  the  land- 
lord's accepting  rent  after  the  expiration  of  the  notice  ( x). 

The  pendency  of  an  action  of  ejectment  in  a  superior 
court  is  no  answer  to  a  plaint  in  a  county  court,  by 
which  it  is  sought  to  recover  possession  of  the  same 
premises  (y  ). 

Plaintiff^s  Evidence  where  Rent  is  in   ArrearJ] — The  Plaintiff's 
plaintiff  must  prove  the  yearly  value  and  rent  of  the  pre-  ^^^^^^  jg 
inises,  that  one  half-year's  rent  was  in  arrear  before  the  inarrear. 
plaint  was  entered,  and  that  no  sufficient  distress  was  then 
to  be  found  on  the  premises  to  countervail  such  arrears, 
lie  must  also  prove  his  power  to  re-enter,  and  that  the 

iq)  19  &  20  Vict  c.  108,  s.  61,  p.  (?0  Fearony.  Xorvall,  5  D.  &  L. 

448.  439. 

(r)  Antf,  pp.  151,  226.  (j?)  Ooodivrighti.Cordrcent,  6  T. 

(«)  Arnshy  y.  Woodward,  C  B.  &  B.  219. 

C.  619.  (y )  BUsill  t.  Williamsor^  7  H.  & 

(0  Jones  r.Carfgr,  15  M.  &.  W.  N.  391;  8.a,  81  L.  J.,  Exch.  181. 
718;  1  Smith's  L.  C.  40  (6th  edit.). 


Fawt  nL  rent  fe  sdH  in  arrear.  He  need  nc«,  l»wrrer.  pfore  junr 
dfeaumd  or  re^-^ntiy,  as  the  statute  proiide?  that  the  ser- 
rioe  of  the  summons  ^lall  stand  in  liea  of  the^.  If  the 
plaintiff^ f  title  has  accrued  ance  the  kttii^  of  the 


he  mn^  pfnre  it.     If  the  defendant  does  not  appear,  ser- 
rice  of  the  smnmons  most  be  prored  ( r  y. 

Dffemdmfs  EridneeS — The  defendant  mar  disprove 
die  &ct  that  the  rent  was  in  arrear,  or  he  mav  diow  that 
there  was  sufficient  distress  cm  the  premises  (a). 


Judgment  and  Possession  WarrantS^ — Where  the 
tiff  proceeds  by  reason  of  the  expiration  or  determination 
of  tne  tenancy,  upon  proof  of  his  case,  if  the  defendant 
does  not  show  good  cause  to  the  contrarr,  the  judge  maj 
order  poseession  to  be  giren  either  forthwith,  or  on  or 
before  a  dar  to  be  then  named ;  but  such  <»der  need  not 
be  drawn  up  or  serred(6),  and  if  it  is  not  obeyed,  the 
registrar  must,  at  the  instance  of  the  plaintiff,  whether  the 
order  can  be  prored  to  hare  been  served  or  not,  issue  a 
warrant  to  the  bailiff  to  give  possessicm  of  the  premises  to 
the  plaintiff  The  warrant  bears  date  the  day  next  after 
the  last  day  named  by  the  judge  in  his  order  for  possesaon 
to  be  given,  and  continues  in  force  for  three  calendar 
months  from  its  date  (c).  The  warrant  justifies  the  bailiff^s 
entering  on  the  premises  with  such  assistants  as  he  deems 
necessary,  and  in  giving  possession  accordingly  {(f). 

Where  the  plaintiff  proceeds  on  the  ground  that  six 
months'  rent  is  in  arrear,  if  the  order  is  not  obeyed,  and 
the  rent  and  costs  are  not  paid  into  court,  the  registrar, 
whether  such  order  can  be  proved  to  have  been  served  or 
not,  may  at  the  instance  of  the  plaintiff  issue  a  warrant  to 
the  hign  bailiff  to  give  possession  of  the  premises  to  the 
plaint^;  and  the  plaintiff,  from  the  time  of  its  execution, 
may  hold  the  premises  discharged  of  the  tenancy ;  and  all 
persons  claiming  by,  through  or  under  the  defendant,  so 
long  as  the  order  of  the  court  remains  unreversed,  are 
barred  from  all  relief  in  equity  or  otherwise  (^). 

The  judgment  is  not  analogous  to  that  in  an  action  of 
ejectment.  Where  therefore  a  landlord  having  given  his 
tenant  and  sub-tenant  a  week's  notice  to  quit,  entered  a 

(«)   19  &  20  Vict  c.  108,  8.  52,  CO  19  &  20  Vict,  c,  10^,  s.  56, 

p.  448.  p.  449. 

(«)  Ibid.  (<f)  lb.  s,  55,  p.  i49. 

(*)  lb.  B.  66,  p.  449.  (r)  lb.  8.  52,  p.  448. 
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plaint  against  them  in  the  county  court,  and  the  judge  Chap.  n. 
ordered  that  possession  should  be  delivered  up  on  a  day 
named,  which  was  done,  and  the  landlord  afterwards  sued 
the  sub-tenant  in  a  superior  court  for  mesne  profits,  it  was 
held  that  the  order  of  the  county  court  judge  was  not  con- 
clusive as  to  the  plaintiff's  right  to  possession,  but  that  it 
was  competent  for  the  sub-tenant  to  prove  that  the  term 
of  the  tenant  was  a  quarterly  holding,  and  had  not  been 
determined  by  a  proper  notice  to  quit ;  it  was  held  fiirther, 
that  the  order  did  not  entitle  the  landlord  to  maintain  an 
action  of  trespass  for  mesne  profits  against  the  sub- 
tenant (y). 

When  executed.'] — The  entry  must  not  be  made  at  any  When  ex- 
time  except  between  the  hours  of  nine  in  the  morning  and  ecuted. 
four  in  the  afternoon  {ff). 

Protection  of  Officers.] — The  judge,  registrar,  bailiff  or  Protection  o£ 
other  persons  executing  the  warrant,  or  affixing  the  sum-  ^ffi^^w, 
mons,  are  protected  from  any  action  or  prosecution  for  so 
doing,  on  account  of  the  person  suing  out  the  same  not 
having  lawfijl  right  to  the  possession  of  the  premises  (A) ; 
the  party,  however,  who  sues  out  the  warrant  is  not  so 
protected  (i). 

Effect  of  Irregularity.] — Where  the  landlord  at  the  Effect  of 
time  of  applying  for  the  warrant  had  lawfiil  right  to  pos-  i"®8'*^"*^« 
session  of  the  premises,  neither  he  nor  his  agent  may  be 
deemed  a  trespasser  by  reason  merely  of  any  irregularity 
or  informality  in  the  mode  of  proceeding  for  obtaining 
possession  under  authority  of  the  act;  but  the  party 
aggrieved  may  bring  an  action  on  the  case,  in  which  he 
must  allege  special  damage,  and  may  recover  fiill  com- 
pensation, witn  costs  of  suit.  If  the  special  damage  is 
not  proved,  the  defendant  is  entitled  to  a  verdict;  if 
proved,  but  assessed  by  the  jury  under  6s.y  the  plaintiff 
can  recover  no  more  costs  than  damages,  unless  the  judge 
before  whom  the  trial  is  had  certifies  that  in  his  opinion 
full  costs  ought  to  be  allowed  (A). 

(/)  Campbell  v.  Loader ^Z  H.  &  C.  p.  450. 

620;  8.a,  34  L.  J.,  Exch.  50.  (i)  lb.  s.  125,  p.  450. 

(^)  19  &  20  Vict.  c.  108,  s.  55,  (^)  lb.  See  also  a  similar  prorisi on 

p.  449.  as  to  the  officers  of  the  court,  19  &  20 

(A)  9  &  10  Vict  c.  95,  8.  124,  Vict  c.  108,  a.  60,  p.  460. 


234  Appeal. 

Pabt  III.         Appeal.^ — li\Tiere  the  yearly  rent  or  value  of  the  pre- 
^^^jj^  mises  exceeds  20/.,  or  where  they  are  below  that  amount, 

then,  by  leave  of  the  judge  (/),  either  party  may  ap})eal  on 
the  same  grounds  and  subject  to  the  same  conditions  as  in 
other  plaints  (m). 

{I)  30  &  81  Vict.  c.  142,  s.  13,  p.  424. 
(m)  See  ante.  Fart  11.,  Chap.  XL 
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Service, 
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Confession  by  Defendant. 

Jury,  239. 
Evidence,  239. 
Hearing,  240 : 
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Abatement,  241 : 

On  Death  before  Return-day. 
Of  Plaintiff. 

After  Judgment. 
Of  Defendant. 
After  Judgment. 

Ejectment     by    Mortgagee, 
244. 

Execution,  245. 

Fees  to  Counsel  and  Attor- 
neys, 245. 


Nature  of  Action^  and  Jurisdiction  of  Court.'\ — The  Natnre  of 
action  of  ejectment,  before  the  passing  of  the  Common  ?^2^?^^  ^ 
Law  Procedure  Act,   1852,  was  a  mere  fiction  of  law,  JJ^^^     ^ 
by  means  of  which  the  right  to  the  specific  recovery  of 
real  property  was  tried  in  an  action  carried  on  between  a 
nominal  plaintiif  and  a  nominal  defendant  (a).     By  that 
act,  however,  all  fiction  was  abolished,  and  provision  was 
made  for  a  simple  writ,  so  framed  as  to  raise  the  question 
at  issue  in  a  true  and  concise  form  {b). 

Before  the  1st  January,  1868,  when  the  County  Courts  Jurisdiction  of 
Act,  1867,  came  into  operation,  the  county  courts  had  no  ^^"^ 
jurisdiction  in  ejectment,  except  by  agreement  (c),  although, 
as  we  have  already  seen,  a  landlord  could  in  certain  cases 
recover  possession  of  a  tenement  which  was  wrongfully 
withheld  by  his  tenant  (rf).  Now,  by  the  County  Courts 
Act,  1867,  "all  actions  of  ejectment,  where  neither  the 


(a)  See  Blackst.  Comm.;  Stephen 
on  Pleading;  Adams  on  Ejectment; 
Cole  on  Ejectment. 

(6)  See  Common  Law  Proc.  Act, 
1852,  n.  168,  169,  and  the  notes 
thereon  in  Day's  Common  Law 
Proc.  Acts. 


(o)  Ante,  p.  64. 

(rf) -4  nf<?,  Part  m..  Chap.  n.  A 
plaintiff  mnst  elect  between  Uiese 
two  modes  of  proceeding,  and  can- 
not proceed  nnder  die  Acts  of  1868 
and  also  nnder  that  of  1867.  See 
Bnle266. 
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Plaint  and  Summons. 


Part  HI. 


Plaint 


Smnmons  and 
■errice. 


value  of  the  lands,  tenements,  or  hereditaments,  nor  the 
rent  payable  in  respect  thereof,  shall  exceed  the  sum  of 
twenty  pounds  by  the  year,  may  be  brought  and  prose- 
cuted in  the  county  court  of  the  district  in  which  the 
lands,  tenements,  or  hereditaments  are  situate  "(^)«  Value 
for  this  purpose  means  the  actual  marketable  value  of  the 
lands  themselves,  not  their  value  to  the  litigant  parties  {/)> 
Rent  means  the  rent  payable  as  between  the  litigant 
parties  {g).  The  rent  obtainable  is  in  general  a  fitir  test 
of  value,  but  it  is  not  necessarily  conclusive  (A). 

Plaint,^ — The  action  is  commenced  by  plaint,  as  in 
ordinary  actions.  All  the  persons  in  whom  tSle  is  alleged 
to  be  are  to  be  plamtiflfe,  and  the  persons  alleged  to  be  in 
possession  or  apparent  possession  of  the  property  sought 
to  be  recovered  are  to  be  defendants.  The  plaintiff,  at 
the  time  of  the  entry  of  the  plaint,  must  deliver  to  the 
registrar  a  statement  in  writing  containing  a  full  descrip- 
tion of  the  property  sought  to  be  recovered,  and  of  the 
annual  value  thereof,  and  of  the  rent,  if  there  be  any  fixed 
or  paid,  in  respect  thereof,  and  as  many  copies  of  the 
statement  as  there  are  defendants  (/). 

Summons  and  Service,"] — The  summons  must  contain 
the  names,  addresses,  and  descriptions  of  aU  the  plaintiffs 
and  defendants;  and  have  annexed  to  it  a  copy  of  the 
statement  of  the  property  sought  to  be  recovered,  sealed 
with  the  seal  of  the  court,  and  which  is  to  be  deemed  part 
of  the  summons.  The  summons  is  to  be  in  the  form  pro- 
vided in  the  schedule  to  these  rules,  and  be  made  return- 
able at  a  court  to  be  holden  not  less  than  forty-two  clear 
days  firom  the  day  of  the  date  thereof  (A). 

The  service  is  the  same  as  in  other  summonses,  ex- 
cept that  it  must  be  served  thirty-five  clear  days  before 
the  return-day  thereof;  and,  fiirther,  that  if  the  defendant 
cannot  be  foimd,  and  his  place  of  abode  is  not  known^  or 


(e)  80  &  31  Vict.  c.  142,  8.  11, 
p.  406.  For  the  general  law  of 
ejectment,  see  Cole  on  Ejectment; 
Smith's  Law  of  Landlord  and 
Tenant. 

(/)  EUton  T.  Boie,  L.  R.,  4 
Q.  B.  4. 

(j)  Brawn  r.  Cocking,  L.  B.,  2 
Q.  B.  672. 

(^)  EUton  T.  Roie,  Brown  ▼. 


Cocking f  ante. 

(i)  Rule  223. 

{k)  Rnle  224.  The  time  at 
which  the  snmmons  is  made  return- 
able was  doubtless  fixed  with  a  view 
to  allow  a  defendant  to  apply  within 
a  month  to  a  superior  court  to  order 
the  removal  of  the  action.  See  pro- 
viso to  sect  12  of  30  &  31  Vict.  c. 
142,  p.  406. 
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admission  thereto  cannot  be  obtained,  the  affixing  a  copy     Chap.  III. 
of  the  summons  to  the  door  of  the  dwelling-house  or  to 
some  conspicuous  part  of  the  property  sought  to  be  reco- 
vered, shall  be  deemed  good  service  on  the  defendant  (/). 

Proceedings  by  Defendant  after  Service."] — The  defen-  Proceedings  by 
dant  or  his  landlord,  within  one  month  from  the  day  of  de^«»daiit  after 
the  service  of  the  summons  (it  being  provided  bv  the  rules 
that  the  word  writ  in  section  12  of  30  &  31  Vict.  c.  142, 
shall  mean  summons),  may  apply  to  a  judge  at  chambers 
for  a  summons  calling  on  the  plaintiff  to  show  cause  why 
such  action  should  not  be  tried  m  one  of  the  superior  courts, 
on  the  ground  that  title  to  property  of  greater  value  than 
twenty  pounds  would  be  affected  bv  the  decision ;  and  at  the 
hearing  thereof  the  judge  may,  if  satisfied  thereof,  make 
an  order  that  the  action  be  tried  in  a  superior  court,  and 
thereupon  all  proceedings  in  the  county  court  shall  be 
discontinued  (m).  The  order  must  be  lodged  with  the 
registrar  before  the  return-day,  who  is  to  make  a  memo- 
randum of  it  in  the  plaint  book,  and  to  transmit  by  post 
such  order,  together  with  a  copy  of  the  summons  and  par- 
ticulars to  the  *^  masters  "  of  the  superior  court  named  in 
the  order,  and  to  give  notice  to  the  plaintiff,  by  post,  of 
such  transmission  {n). 

Any  person  not  named  as  defendant  in  the  summons  Addition  of 
will,  by  leave  of  the  registrar,  be  allowed  to  appear  and  ^®^^^*  ^^ 
defend,  on  filing  an  affidavit,  showing  that  he  is  in  posses*  summons, 
sion,  either  by  himself  or  his  tenant,  of  the  property  men- 
tioned in  the  summons,  or  some  part  thereof,  describing 
such  part  with  reasonable  certainty.     The  affidavit  must 
be  filed  twelve  clear  days  before  the  return-day,  together 
with  a  copy  for  each  plaintiff  and  defendant  (o). 

The  registrar  must  enter  the  name,  address,  and  descrip- 
tion of  the  person  filing  the  affidavit  in  the  plaint  book  as 
defendant,  in  addition  to  the  names  of  the  person  or  per- 
sons originally  made  defendants,  and  ten  clear  days  before 
the  return-day  give  notice  by  post  or  otherwise  to  the 

Elaintiffs  and  defendants  that  the  person  filing  the  affidavit 
as  filed  the  same,  and  will  appear  and  defend  at  the  trial 
of  the  action,  annexing  to  each  notice  a  copy  of  the  affi- 
davit (/?). 

(0  Rule  225,  ante,  p.  88.  (n)  Rnle  226. 

(m)  80  &  31  Vict  c  142,  8.  12,         {o)  Rule  227. 
p.  406.  {p)  Role  228. 
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Abandonment  by  Plaintiff. 


PabtIII. 

Limiting 
defence. 


Abandonment 
bj  plaintiff. 


Confession  bj 
defendant. 


Where  a  defendant  desires  to  limit  his  defence  to  a  part 
onlj  of  the  property  sought  to  be  recovered,  he  may  give 
notice  in  writing,  signed  by  himself  or  his  attorney,  to  the 
registrar  twelve  clear  days  before  the  return-day,  describing 
the  part  with  reasonable  certainty,  and  deUver  to  the 
registrar  as  many  copies  of  the  notice  as  there  are  plain- 
tife,  who,  ten  clear  days  before  the  return-day,  is  to  send 
the  same,  sealed  with  the  seal  of  the  court,  by  post  to  each 
of  the  plainti^  (y). 

Abandonment  by  Plaintiff.^ — Where  a  plaintiff  is  de- 
sirous of  not  proceeding  in  the  action,  he  may  give  notice 
to  the  registrar  and  to  the  defendant  by  post.  Upon  the 
receipt  of  which  the  registrar  wiU  enter  in  the  mmute 
bookjudgment  of  nonsuit  with  costs  up  to  that  day  (r). 

Where  a  plaintiff  is  desirous  of  not  proceeding  fiirther 
in  the  action  in  respect  of  any  portion  of  the  property,  he 
may  give  notice  by  post  to  the  registrar  and  to  the  defen- 
dant or  defendants  defending  for  such  portion,  describing 
in  the  notice  such  portion ;  and  upon  the  receipt  of  this 
notice  the  registrar  will  make  a  memorandum  in  the  plaint 
book,  and  the  action  wiU  proceed  for  the  recovery  of  the 
remainder  of  the  property.  The  defendant  or  defendants 
receiving  such  notice  are  not  entitled  to  any  fiirther  costs 
in  respect  of  the  defence  for  such  portion  of  the  property 
than  fliose  incurred  up  to  the  receipt  of  the  notice,  imless 
the  judge  otherwise  orders  (5). 

Where  one  of  several  plaintiffs  in  ejectment  is  desirous 
of  not  proceeding  in  the  action,  he  may  apply  to  the  judge 
on  the  return-day  to  have  his  name  struck  out  of  the  pro- 
ceedings, and  an  order  may  be  made  thereupon  as  to  costs 
or  otherwise,  as  the  judge  thinks  fit,  and  the  action  will 
proceed  at  the  suit  of  the  other  plaintiffs  (t). 

Confession  by  Defendant  J] — A  sole  defendant,  or  all  the 
defendants  in  ejectment,  may  at  any  time  before  the  return- 
day  confess  the  action  as  to  the  whole  of  the  property  by 
signing  in  the  presence  of  the  registrar,  or  of  one  of  his 
clerks,  or  of  an  attorney  of  one  of  the  superior  courts,  and 
attested  by  the  person  in  whose  presence  it  is  signed,  an 
admission  of  the  title  of  the  plaintiff  to  the  property,  and 
of  his  right  to  the  possession  thereof.     The  registrar,  upon 


(q)  Rule  229. 
(r)  Rale  260. 


(0  Rnle  251. 
(0  Rule  252. 
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the  receipt  of  such  admission,  will  forthwitli  give  notice  Chap,  m, 
thereof  by  post  to  the  plaintiff,  and  the  judge  may  on  the 
return-day,  upon  proof  of  the  signature  of  the  defendant  or 
defendants  to  such  admission  by  affidavit  or  otherwise,  in 
case  the  same  is  not  attested  by  the  registrar  or  his  clerk, 
and  without  any  proof  of  the  plaintiff's  title,  give  judgment 
for  the  plaintiff  for  the  recovery  of  possession  and  for  costs. 
If,  however,  the  plaintiff  receives  notice  of  such  admission 
before  the  return-day  he  is  not  entitled  to  any  costs  incurred 
subsequently  to  the  receipt  of  such  notice,  except  the  costs 
of  attending  the  court  on  the  return-day,  unless  the  judge 
otherwise  orders  (m). 

Where  one  of  several  defendants  who  defends  separately 
for  a  portion  of  the  property  for  which  no  other  defendant 
defends,  is  desirous  of  confessing  the  action  as  to  such  por- 
tion and  admitting  the  plaintiff's  title  thereto,  he  may  sign 
a  similar  admission,  describing  such  portion,  and  similar 
proceedings  may  be  taken  thereupon  as  in  the  case  of  a 
confession  of  the  action  as  to  the  whole  of  the  property, 
and  the  action  will  proceed  against  the  other  defen- 
dants (  jt). 

JuTyr[ — If  either  party  require   a  jury  to  be   sum-  Jury, 
moned,  the  action  will  thereupon  be  tried  by  a  jury  in  the 
same  manner  and  subject  to  the  same  rules  as  ordinary 
actions  which  are  tried  by  juries  (y).     See  ante^  p.  96. 

JEvidence.'] — We  have  already  considered  what  evidence  Evidence, 
is  necessary  where  a  landlord  is  seeking  to  obtain  posses- 
sion of  premises  against  a  tenant  who  holds  over  (z),  and 
this  is  applicable  to  cases  of  ejectment  between  landlord 
and  tenant.  In  all  other  cases  the  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own  title  and  not 
on  the  weakness  of  the  defendant's  (a),  and  he  must  prove 
either  a  title  by  estoppel  or  a  ler/al  right  to  actual  posses- 
sion. An  equitable  title  will  not  suffice  (i).  The  nght  to 
possession  must  be  proved  to  have  existed  on  or  before  the 
date  of  the  summons.  If,  therefore,  any  notice  or  demand 
be  necessary  to  give  the  plaintiff  a  right  as  against  the 

(u)  Rale  253.  See  Rale  255. 

(a?)  Rale  254.  (a)  Per  Lee,  C.  J.,  Martin  y. 

(y)  Rale  231.  Strachan,  5  T.  R.  110,  note. 

{z^  Ante,   p.  228.  These  pro-  {b)  Doe  dem,  Hodtden  y.  Staple, 

ceedings  cannot  both  be  adopted.      2  T.  R.  684. 
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PabtIIL     defendant  to  actual  possession,  it  must  be  shown  that  it 
was  served  before  the  date  of  the  summons  (c). 

Hearing.  Hearing,'] — The  action  of  ejectment  is  tried  in  the  same 

manner  as  ordinary  actions  in  the  coimty  courts  are  tried, 
and  the  question  at  the  trial  is,  except  as  hereafter  men- 
tioned, whether  the  statement  in  the  summons  of  the  title 
of  the  plaintiffs  is  true  or  false,  and  if  true,  then  which 
of  the  plaintiffs  is  entitled,  and  whether  to  the  whole  or 
part,  and  if  to  part,  then  to  which  part  of  the  property 
mentioned  in  the  summons,  and  the  judgment  is  in  a 
form  provided  in  the  schedule  to  the  rules,  or  to  the  like 
effect,  with  such  modifications  as  may  be  necessary  to 
meet  the  fiicts  {d). 

The  description  of  the  property,  or  any  part  of  it  in 
any  summons  or  notice,  is  not  nullified  by  want  of 
*^  reasonable  certainty,"  but  the  judge  may,  if  he  sees  fit, 
order  the  description  to  be  amended  at  the  hearing,  or  he 
may  order  an  amended  description  to  be  delivered,  subject 
in  either  case  to  such  terms  as  he  may  think  fit  (e). 

Where  the  title  of  the  plaintiff  appears  to  have  existed 
as  alleged  in  the  summons,  and  at  the  time  of  the  service, 
but  it  also  appears  to  have  expired  before  the  trial,  the 
plaintiff  is  entitled  to  a  judgment  according  to  the  fact 
that  he  was  so  entitled,  and  for  his  costs  of  suit,  unless  the 
judge  otherwise  orders  {/), 

Where  at  the  hearing  any  defendant  appears,  and  the 
plaintiff  does  not  appear,  the  case  will  be  struck  out,  and 
the  defendant  appearing  has  judgment  for  his  costs.  If 
the  plaintiff  appears  and  no  defendant  appears,  the  plain- 
tiff, on  proof  of  the  service  of  the  summons,  and  of  his 
title,  is  entitled  to  judgment  for  the  recovery  of  posses- 
sion (^). 

Where  upon  the  trial  it  is  proved  that  the  defendant  is 
joint  tenant,  tenant  in  common,  or  coparcener  with  the 
plaintiff,  then,  unless  also  an  actual  ouster  of  the  plaintiff 
is  proved,  the  defendant  is  entitled  to  judgment  and  costs, 
but  if  such  ouster  be  proved,  then  the  plaintiff  is  entitled 
to  judgment  for  the  recovery  of  possession  and  costs  (A). 


(c)  See  further, Cole  on  Ejectment  (/)  Rule  233. 
and  Koscoe  on  Evidenced  {g)  Rule  234. 

[d)  Rule  232.  {h)  Rule  239. 
>)  Rule  230. 


i; 
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Special  Case.l  — Where  all  parties  to  an  action  of  eject-  C^av.  ni. 
ment  agree  upon  the  facts,  they  may,  by  leave  of  the 
registrar,  state  a  case  for  the  opinion  of  the  judge,  and  the 
action  in  such  case  will  be  heard  and  determined  by  the 
judge  upon  the  facts  stated  in  such  case.  If,  however, 
the  parties  state  a  case  under  this  rule  they  must  deliver 
to  the  registrar,  six  clear  days  from  the  return-day,  two 
copies,  signed  by  the  parties  or  their  respective  attorneys, 
of  such  case,  with  the  points  to  be  argued  stated  in  the 
margin,  and  the  registrar  must  seal  both  copies,  and  forth- 
with send  one  of  such  copies  to  the  judge  and  file  the 
other  (i). 

Abatement.l — The  death  of  a  plaintiff  or  defendant  does  Abatement, 
not  cause  the  action  to  abate,  but  it  may  be  continued  as 
hereafter  mentioned  (A). 

Where  any  party  to  an  action  of  ejectment  dies  before  On  death 
the  return-day,  the  surviving  party  or  parties  thereto  may  ^^^  return- 
appear  in  court  on  the  return -day  (/). 

where  a  sole  plaintiff,  or  one  of  several  plaintiffs  in  Death  of 
ejectment  claiming  otherwise  than  as  joint  tenants  dies  P^*"*™» 
before  the  return-day,  the  heir  or  other  legal  representa- 
tive of  such  deceased  plaintifi*,  on  the  return-day,  may 
apply  to  the  judge  upon  filing  an  affidavit  of  the  death  of 
the  deceased  plaintiff,  and  of  his  own  heirship  or  other 
representative  character,  for  leave  to  continue  the  action 
in  his  own  name  as  plaintiff,  and  the  judge  may  make  an 
order  granting  such  leave  upon  such  terms  as  to  adjourn- 
ment, and  payment  of  costs,  as  he  shall  see  fit ;  and  there- 
upon the  entry  of  the  plaint  in  the  plaint  book  must  be 
amended  by  substituting  for  the  name  of  the  deceased 
plaintiff  the  name  of  the  applicant  as  heir  or  other  le^ 
representative,  as  the  case  may  be,  of  the  deceased  plam- 
tiff.  The  substituted  plaintiff  cannot  recover  unless  he 
shall  prove  the  title  of  the  deceased  plaintiff  as  stated  in 
the  sxmamons,  and  also  that  he  is  heir  or  other  legal  repre- 
sentative of  the  deceased  plaintiff,  but  upon  proof  of  such 
title  and  of  his  representative  character  as  alleged  he  is 
entitled  to  judgment  for  the  recovery  of  possession  and 
costs.  If,  however,  the  defendant  does  not  appear  on  the 
return-day,  the  cause  will  be  adjourned,  and  a  copy  of  the 
order  will  be  sent  by  the  registrar  by  post  or  otherwise  to 
the  defendant  (m). 

(i)  Rule  236.  (Z)  Rule  241. 

(*)  Rule  240.  (m)  Role  242. 

P.N.  R 
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After  jadg- 
ment 


Death  of 


Abatement. 

Where  one  of  several  plaintiffs  dies  before  the  return- 
day,  and  no  application  is  made  on  the  return-day  by  the 
legal  representatives  of  tlie  deceased  plaintiff,  tlie  name  of 
the  deceased  plaintiff  will  be  struck  out,  and  the  action 
will  proceed  and  be  tried  as  between  the  surviving  plain- 
tiff and  the  defendant;  and  the  sur\'i\'ing  plaintiff  will 
have  judgment  for  the  recovery  of  the  whole  of  the  pro- 
perty mentioned  in  the  summons  if  he  proves  himself 
entitled  thereto  ;  or  if  not,  then  for  the  recovery  of  such 
part  or  share  thereof  as  he  proves  himself  entitled  to,  and 
for  costs  (w). 

Where  judgment  in  ejectment  is  given  for  two  or  more 
plaintiffs,  and  one  or  more  of  such  plaintiffs  dies  afler 
judgment  and  before  execution  is  executed,  the  surviving 
plaintiff  or  plaintiffs  may  apply  to  the  registrar,  upon  an 
affidavit  stating  the  death  of  the  deceased  plaintiff  or 
plaintiffs,  to  make  an  entry  in  the  minute  book  of  the 
death  of  such  plaintiff,  and  strike  out  therefrom  the  name 
of  the  deceased  plaintiff  or  plaintiffs,  and  to  issue  execu- 
tion for  the  recovery  of  the  possession  of  the  entirety  of 
the  property  and  the  costs ;  but  this  does  not  affect  the 
right  of  the  legal  representatives  of  the  deceased  plaintiff 
or  plaintiffs,  or  the  liability  of  the  surviving  plaintiff  or 
plamtiffs  to  such  legal  representatives ;  and  the  entry  of 
possession  of  such  surviving  plaintiff  or  plaintiffs  under 
such  execution  is  considered  as  an  entry  of  possession  on 
behalf  of  such  legal  representatives  in  respect  of  the 
property  to  which  they  are  entitled  as  such  representa- 
tives (o). 

Where  a  sole  plaintiff,  or  all  the  plaintiffs  in  ejectment, 
shall  die  after  judgment,  but  before  execution  executed, 
9MJ  person  or  persons  entitled  upon  the  death  of  the  plain- 
tiff or  plaintiffs  to  the  property  recovered  may  issue  execu- 
tion, by  leave  of  the  registrar,  upon  proof  of  title  to  the 
benefit  of  the  judgment  upon  substitution  of  their  name  or 
names  as  plaintiffs,  together  with  a  statement  of  his  or 
their  derivative  title  for  that  of  the  original  plaintiff  or 
I)laintiffs.  The  registrar  must  give  notice  of  the  substitu- 
tion to  the  defendant  or  defendants  by  post,  and  execution 
shall  not  issue  upon  the  judgment  until  afler  six  clear  days 
from  the  posting  of  the  notice  (/?). 

Where  a  sole  defendant  or  all  the  defendants  in  an 


(n)  Rule  243. 
(0)  Kale  244. 


{p)  Rules  246,  201. 
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action  of  ejectment  die  before  the  return-day,  any  person     Chap.  in. 
or  persons  claiming  to  be  entitled  to  the  property  on  the  defend^Tbe^ 
death  of  the  defendant  or  defendants  may  apply  at  the  fore  retnm- 
hearing  to  the  judge,  upon  filing  an  affidavit  stating  such  ^*y» 
death,  and  the  grounds  upon  which  he  claims  the  pro- 

Serty,  for  leave  to  defend  in  the  place  of  the  deceased 
efendant  or  defendants,  and  the  judge  may  make  an 
order  granting  such  leave  upon  such  terms  as  to  adjourn- 
ment and  payment  of  costs  as  he  may  see  fit ;  and  there- 
upon the  entry  of  the  plaint  in  the  plaint  book  will  be 
amended  by  substituting  the  name  of  the  applicant  for 
that  of  the  deceased  defendant,  and  the  action  will  pro- 
ceed, as  if  the  applicant  had  originally  been  defendant  {q). 

If  no  such  application  is  made  the  action  may  proce^ 
and  be  tried  as  in  the  case  of  the  non-appearance  of  a 
defendant,  and  the  plaintiff,  upon  proof  of  the  servioe  of 
the  summons  and  of  his  title  to  the  property,  is  entitled  to 
judgment. 

If  no  such  application  is  made  any  person  claiming  to 
be  entitled  to  the  property  upon  the  death  of  the  defendant 
or  defendants  may  apply  for  a  new  trial,  upon  filing  an 
affidavit  stating  tne  death  of  the  defendant,  the  grounds 
upon  which  he  claims  the  property,  and  that  he  had  no 
notice  or  knowledge  of  the  summons  before  the  return-day 
thereof;  and  if  the  judge  orders  a  new  trial,  the  name  of 
the  applicant  must  be  substituted  for  that  of  the  deceased 
defendant  in  the  minute  book  and  summons,  and  the 
action  will  proceed  as  if  the  applicant  had  originally  been 
defendant ;  and  if  the  judge  refuses  a  new  trial,  he  may 
order  the  applicant  to  pay  the  costs  of  the  application. 

The  above  provisions  are  to  apply  in  the  case  of  the 
death  before  the  return-day  in  ejectment  of  one  of  several 
defendants  who  defends  separately,  whether  any  other 
defendant  defends  for  the  same  property  or  not  (r). 

Where  a  sole  defendant  or  aU  the  defendants  in  eject-  After  judg- 
ment dies  after  judgment,  the  plaintiff  nevertheless  is  ™o^*- 
entitled  to  proceed  by  execution  for  the  recovery  of  pos- 
session, and  to  proceed  by  summons  in  the  nature  of  a 
scire  facias  for  the  recovery  of  the  costs  against  the  legal 
personal  representatives  of  the  deceased  defendant  or  de- 
fendants {s). 

Where  before  or  after  the  return-day  one  or  more  of 


I 


q)  Rale  247.  («)  Rale  248,  and  see  Rule  202. 

r)  Rule  249. 

R2 


244  Ejectment  by  Mortgagee. 

Pabt  ni.  several  defendants  in  ejectment  who  defend  jointly  dies, 
the  name  of  the  deceased  defendant  wiU,  upon  application 
of  either  party,  and  upon  proof  of  the  death,  be  struck  out, 
and  the  action  will  proceed  against  the  surviving  defen- 
dant or  defendants  {t\ 

Ejectment  by         Ejectment  by  Mortgagee.'] — Where  the  action  is  brought 
mortgagee.        \yj  a  mortgagee  or  any  person  claiming  under  him  for  the 

recovery  of  the  possession  of  any  mortgaged  property,  and 
no  suit  is  then  depending  in  any  superior  court  of  equity 
or  in  any  county  court,  touching  the  foreclosure  or  re- 
demption of  such  mortgage,  a  defendant  or  any  of  the 
defendants  who  have  the  right  to  redeem  such  mortgage 
may,  ten  clear  days  at  least  before  the  return-day,  pay  into 
court  such  sum  of  money  as  may  be  due  for  principal  and 
interest  on  such  mortgage,  and  for  costs.  The  registrar 
will  thereupon  give  notice  by  post  to  the  plaintiff  of  such 
payment  into  court,  and  on  the  return-day  if  the  plaintiff 
does  not  appear,  or  if  he  appears  and  agrees  to  accept  the 
sum  paid  into  court  for  prmcipal,  interest,  and  costs,  or  if 
the  judge  determines  that  the  sum  paid  into  court  is  suffi- 
cient, the  court  must  order  the  plaintiff  within  a  certain 
time,  at  the  defendant's  expense,  to  re-convey  the  mort- 
gaged property,  and  to  deliver  up  to  the  defendant  all  the 
title  deeds  and  writings  relating  thereto.  If,  however,  the 
judge  determines  that  the  sum  paid  into  court  is  not  suffi- 
cient, he  must  determine  what  further  sum  is  due  to  the 
plaintiff  for  principal,  interest,  and  costs,  and  order  the 
same  to  be  paid  into  court  by  the  defendant  on  a  day  to  be 
fixed,  and  mrther  order  that  upon  such  fiui;her  payment 
into  court  the  plaintiff  shall,  within  a  certain  time,  at  the 
defendant's  expense,  re-convey  the  mortgaged  property, 
and  deliver  up  to  the  defendant  all  the  title  deeds  and 
writings  relating  thereto,  and  that,  upon  de&ult  being 
made  in  payment  of  such  further  sum,  execution  shall 
issue  for  the  recovery  of  possession  of  the  property  and 
costs. 

Where  the  judge  finds  the  payment  into  court  insuffi- 
cient, and  the  defendant  makes  default  in  payment  of  the 
further  sum  found  by  the  judge  to  be  due,  and  the  plaintiff 
issues  execution  for  the  recovery  of  possession,  the  regis- 
trar, upon  the  application  of  the  defendant,  must  repay  to 
him  the  sum  before  paid  into  court ;  but  the  registrar  will 
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not  pay  out  to  the  plaintiff  the  sum  paid  into  court  under  Chap.  hi. 
this  provision,  except  the  costs  last  mentioned,  unless  he 
is  satisfied  by  the  affidavit  of  himself  or  of  his  attorney  that 
the  plaintiff  has  re-conveyed  the  mortgaged  property  to  the 
defendant,  and  has  delivered  up  to  him  all  the  title  deeds 
and  writings  relating  thereto  {u). 

Execution.'] — Where  judgment  is  given  for  the  plaintiff,  Execation. 
execution  may  issue  upon  a  day  to  be  named  in  the  judg- 
ment ;  and  if  no  day  be  named,  then  it  may  issue  after  the 
expiration  of  fourteen  clear  days  from  the  day  on  which 
judgment  shall  have  been  given,  unless  the  judge  shall 
otherwise  order  (a:). 

Where  the  judgment  is  for  recovery  of  possession  and 
costs,  there  may  be  either  one  warrant  or  separate  warrants 
of  execution  for  the  recovery  of  possession,  and  for  the 
costs,  at  the  election  of  the  plaintiff  (y). 

Where  judgment  is  for  the  defendants  or  any  of  them^ 
execution  may  issue  for  costs  against  the  plaintiffs  upon  a 
day  to  be  named  in  the  judgment ;  and  if  no  day  be  named, 
then  it  may  issue  after  the  expiration  of  fourteen  clear  days 
from  the  day  on  which  judgment  shall  have  been  given, 
imless  the  judge  shall  otherwise  order  {z). 

Fees  to  Counsel  and  Attorneys,] — By  sect.  15  of  30  &  Fees  to  counsel 
31  Vict.  c.  142,  the  judges  of  the  county  courts,  nomi-  and  attorneys, 
nated  by  the  Lord  Chancellor  under  sect.  33  of  19  &  20 
Vict.  c.  108,  are  empowered  to  frame  a  scale  of  costs  in 
ejectment  and  other  proceedings  authorized  by  the  first- 
mentioned  act.  The  scale  wiU  be  found  in  Part  II., 
Chapter  IX. 

(tt)  Rule  256.  (y)  Rule  237. 

(or)  Rule  236.    For  fees  on  exe-         {z)  Rule  238. 
cution,  see  ante,  p.  45. 
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Nature  of  Action.'] — Replevin  is  a  re-delivery  to  the 
owner  of  his  cattle  or  goods  which  have  been  wrongfully 
distrained  or  taken  jfrom  him,  upon  surety  that  he  will 
pursue  the  action  against  him  who  distrained  (a). 

It  lies  in  nearly  every  case  of  an  alleged  wrongml  taking 
of  goods (^) ;  but  proceedings  in  the  county  court  under 
the  act  19  &  20  Vict.  c.  108,  could  formerly  be  had  only 
in  the  two  most  ordina^  cases ;  viz.,  of  distress  for  rent 
and  damage  feasant.  Now,  however,  by  sect.  22  of  "  The 
Common  Law  Procedure  Act,  1860"  (c),  jurisdiction  is 
given  in  all  cases  of  replevin.  In  cases  of  distress  for  rent 
the  county  court  has  jurisdiction,  although  the  title  to  the 
premises  is  disputed,  unless  the  proper  steps  for  removal 
of  the  plaint  by  certiorari,  which  will  be  noticed  presently, 
have  been  taken  (c? ). 

Proceedings  before  Plaint.'] — Until  recently  the  sheriff 
was  the  proper  officer  to  re-deliver  goods  sought  to  be 


(a)  Co.  Lit  145  b;  Bac.  Ab. 
«  Replevin. " 

( b)  George  v.  Chambers,  1 1  M.  & 
W.  149;  Allen  v.  SJuirp,  2  Exch. 
352;  Mellor  v.  Leather,  1  E.  &  B. 
619.  The  taking  is  essential  in  re- 
plevin. Although  trover  or  detinue 
will  lie  for  the  ¥rrongfnl  withholding 
of  goods  after  a  demand  by   the 


owner,  replevin  will  not  lie  in  such 
a  case.  Mennie  v.  Blake,  6  £.  &  B. 
842. 

(o)  23  &  24  Vict.  c.  126. 

Id)  R.  y.  Raines,  1  E.  &  B.  855; 
S.  a,  22  L.  J.,  Q.  B.  223;  17  Jnr. 
553;  Ft>rdham  v.  Akers,  4  B.  &  S. 
578;  S.a,  33  L.  J.,  Q.  B.  67. 
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replevied,  and  he,  upon  complaint  made  to  him,  was  bound     Chap.  IV. 
to  replevy  without  writ  (^). 

Bj  19  &  20  Vict.  c.  108,  however,  the  power  of  the 
sheriff  as  to  the  granting  of  replevins  is  taken  away,  and 
given  to  the  registrars  of  the  county  coiuia,  in  their 
respective  districts. 

Re-delivert/  of  Goods,"] — The   sheriff,  upon  complaint  Re-deliyery  of 
made  to  him,  was  bound  to  replevy  without  >vrit.  good*. 

Hj  19  &  20  Vict.  c.  108,  s.  63,  the  powers  and  respon-  Fonnerprac. 
sibilities  of  the  sheriff  >vith  respect  to  replevin  bonds  and  ^^^ 
replevins  ceased,  but  the  power  which  any  other  person 
possesses  to  grant  replevins  is  left  untouched  {e).  The 
sheriff  was  bound  to  take  pledges  from  the  plaintiff  to 
prosecute  his  suit,  and  to  return  the  goods,  if  it  should 
be  so  adjudged ;  and  he  was  liable  if  he  took  insufficient 
pledges  (y).  The  registrar  of  a  county  court  is  not  so 
liable,  as  he  is  only  to  approve  of  replevin  bonds  (ff). 

The  plaintiff  may  now  also  commence  his  action  in  a 
superior  court  at  once,  instead  of  in  the  county  court,  as 
was  formerly  necessary  (^). 

The  registrar  of  the  county  court  of  the  district  in  which 
any  distress  subject  to  replevin  may  be  taken  must  approve 
of  replevin  bonds,  grant  replevins,  and  issue  all  necessary 
process  in  relation  to  them ;  and  the  process  is  executed 
by  the  bailiff  (i). 

The  registrar,  at  the  instance  of  the  party  whose  goods  Present  prao- 
have  been  distrained,  is  to  cause  the  same  to  be  replevied  ^^^ 
to  such  party  on  his  giving  security,  at  his  option,  either 
to  prosecute  an  action  against  the  distrainer  in  the  supe- 
rior court  or  in  the  county  court,  as  hereafter  shown  (A). 
The  bond  is  to  be  given  to  the  distrainer  (/),  unless  the 
replevisor  shall  deposit  a  sum  of  money,  which  he  may 
do  (m). 

No  ill  consequences  will  arise  to  the  registrar  upon 
granting  a  reple\dn  where  the  goods  are  not  replevisable, 

(e)  Stat.Marlcbridge,2In8t.  138.  (/)  House  v.  Patterson,  16  Vin. 

Where  a  lord  of  a  franchiBO  had  a  Abr.  399. 

prescriptive  right  to  grant  replevins  (ff)  19  &  20  Vict.  c.  108,  8.  63, 

in  the  same  manner  as  the  sheriff  p.  445. 

had  before  the  statute  of  Marie-  (A)  lb.  s.  66,  p.  446. 

brid^ytho  sheriff  had  no  jurisdiction  (/)  lb.  s.  63,  p.  446. 

withiil    the  liberty  of    snch    lord.  ( k)  lb.  s.  69,  p.  424. 

Mottnsey  v.  Darvson,  1  N.  &  P.  763;  (/)  lb.  s.  70,  p.  452. 

Carth.  380.  {m)  lb.  s.  71,  p.  462. 
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Pabt  in.  except  where  the  goods  are  distrained  under  a  judgment  of 
a  court  or  a  conviction  before  justices,  in  which  cases  the 
registrar  would  be  liable  to  an  attachment  (n). 

The  registrar,  upon  the  application  of  a  party  desirous 
of  replevying  his  goods,  must  require  him  to  state  whether 
he  propose  to  sue  in  a  superior  court,  or  in  the  county 
court,  and  to  give  him  the  names  of  the  householders  whom 
he  proposes  as  his  sureties. 

The  party  desirous  of  replevying  must  obtain  the  con- 
sent of  two  sufficient  householders  of  the  county  in  which 
the  distress  was  made,  and  give  notice  of  their  names  to 
the  registrar  of  the  court  in  the  district  of  which  the  dis- 
tress has  been  taken,  and  to  the  distrainer,  stating  whether 
he  intends  to  prosecute  his  action  in  the  superior  court  or 
in  the  county  court,  or  if  he  is  prepared  to  make  a  deposit 
in  heu  of  finding  security,  he  should  so  state.  If  he  in- 
tends to  sue  in  the  superior  court,  he  must  find  security  for 
the  amount  of  the  alleged  rent  or  damage,  and  the  costs 
of  the  cause,  and  if  in  the  county  court,  for  the  alleged  rent 
or  damage,  and  the  costs  of  the  cause.  The  sureties  must 
make  an  affidavit  of  lustification,  unless  the  opposite  party 
dispenses  with  it((,),  which  may  be  sworn  to  befori  tKe 
registrar,  or  any  other  person  authorized  to  take  affida- 
vits (p).  The  registrar,  upon  the  receipt  of  the  notice, 
must  give  notice  to  both  parties  of  the  day  and  hour  on 
which  he  proposes  that  the  bond  is  to  be  executed,  and  in 
his  notice  to  the  obligee  state,  that  if  he  has  any  valid  ob- 
jection to  make  to  the  sureties,  it  must  then  be  made  (q). 
Upon  the  bond  being  executed,  he  will  issue  his  warrant  to 
the  high  bailiflFto  deliver  the  goods  to  the  plaintiff  (r). 

If  the  plaintiff  elect  to  sue  in  the  county  court,  he  must 
enter  his  plaint  within  one  month  fi-om  the  date  of  gi^^ng 
security ;  if  in  the  superior  coiui:,  he  must  commence  his 
action  within  one  week,  and  he  must  be  prepared,  under 
the  penalty  of  forfeiting  his  bond  (unless  judgment  in 
euch  action  be  obtained  by  default),  to  prove  before  the 
court  that  he  had  good  ground  for  believing  either  that 
title  to  some  corporeal  or  incorporeal  hereditament,  or  to 
some  toll,  market,  fair  or  franchise  was  in  question,  or  that 
the  rent  or  damage  exceeded  20/.  {s). 

(n)  Bull  N.  P.  c  4,  p.  58.  (q)  Rale  181. 

{o)  Rule  182.  (r)   19  &  20  Vict,  c  108,  as.  63, 

(p)  19  &  20  Vict.  c.  108,  8.  58,  64,  pp.  445,  446. 

p.  410.  (»)  lb.  8.  65,  p.  446. 
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Plaint  and  Summons.'] — The  plaint  must  be  entered  in      Chap.  IV. 
the  court  holden  for  the  district  wherein  the  distress  was  piaint  and 
taken  (t).     No  other  cause  of  action  may  be  joined  in  the  sammona. 
same  summons  (t/). 

Particulars,'] — On    entering   the    plaint,  the    plaintiff  Particulars, 
must  specify  and  describe  in  a  statement  of  particulars,  the 
cattle,  or  the  several  goods  and  chattels  taken  imder  the 
distress,  and  of  the  taking  of  which  he  complains  (x). 

Hearing,] — Actions  of  replevin  are  tried  like  other 
actions,  in  a  summary  way  (j/).  Either  party  may  demand 
a  jury,  in  which  case  the  proceedings  wiQ  be  the  same  as 
in  other  cases  (z).     See  ante^  p.  96. 

The  defendant,  or  avowant,  as  he  is  commonly  called.  Defendant's 
may  show  that  the  goods  were  not  seized  within  the  dis-  eyidence. 
trict  of  the  court.  He  may  also  justify  the  seizure  of  the 
goods,  by  showing  that  they  were  properly  distrained  for 
rent  or  otherwise.  In  the  case  of  distress  for  rent,  he 
must  show  a  demise  at  a  fixed  rent ;  a  mere  agreement 
for  a  lease  will  not  suffice  («),  imless  the  tenant,  having 
entered  and  paid  rent,  has  become  a  tenant  from  year  to 
year  (b).  The  defendant  must  also  show  the  amount  of 
rent  in  arrear,  and  the  value  of  the  goods  distrained  {c\ 
If  the  defendant  be  only  bailiff,  and  his  authority  is  denied, 
he  must  prove  it ;  a  recognition  of  his  acts  by  the  landlord 
will  suffice,  even  if  it  is  made  after  action  (d). 

Where  the  defendant  has  taken  the  distress  damage 
feasant,  the  same  evidence  is  necessary  as  in  trespass  to 
real  property  (e). 

The  plaintiff  may  deny  the  tenancy,  or  that  he  holds  at  PUuntiff 's 
any  rent  certain  (^f),  or  show  that  he  was  holding  over  c^id^^ce. 
after  notice  to  quit  from  the  landlord  {g).     He  may  also 
show  that  the  defendant's  title   expired  before  the  rent 
became  due  (A) ;  or  that  he  has  been  evicted  by  his  land- 
lord or  a  third  person  claiming  by  title  paramount  (t ) ; 


(0  9  &  10  Vict.  c.  95,  8.  120, 
p.  445,  and  see  ante,  p.  83,  as  to  the 
service  of  the  summons. 

( w )  Rale  259.  See  also  Mungeam 
V.  H'A^ai%,  6  Exch.  88;  A(7.,2L. 
M.  &  P.  30;  15  Jur.  110. 

ix)  Rule  260. 

(y)  Rule  2G1. 

(2)  Rule  106. 

(a)  Uayjcardy,  Haswell,  6  A.  & 
E.  265. 


ib)  KnightY.Btfnett,SBmg.36h 

(c)  Sheape  v.  Culpeper^  1  Lev.  256. 

(/)  Whiteheady,Taylor,lO AM 
E.  210. 

{e)  Ante,  p.  13. 

(/)  Begnart  v.  Porter,  7  Bing. 
451. 

(g)  Jenner  v.  Clegg,  1  M.  &  R. 
213. 

( K)  Down  V.  Cooper,  2  Q.  B.  266. 

(i)  Uoperafti,Key9y9  Bing. 618. 
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Part  in. 


lie  may  also  show  ihat  there  Is  no  rent  in  arrear ;  or  that 
defendant's  title  to  it  has  been  barred  by  the  Statute  of 
Limitations  (A) ;  that  he  has  paid  it  to  the  landlord^  or 
under  compulsion  to  a  superior  landlord,  or  to  a  mort^ige 
annuitant,  claiming  by  prior  title  (/).  The  plaintiff  may 
also  prove  a  tender  of  the  amount  of  rent.  A  tender  made 
before  the  distress  makes  the  taking  unlawful;  if  made 
afler  the  distress,  and  before  impounding,  it  makes  the 
detention  unlawful ;  afler  impounding  it  is  bad  (m). 

Judgment  in         Judgment'] — The  judgment   in   replevin  in   ordinary 
ordinary  caaea.  cases,  whether  for  plaintiff  or  defendant,  is  in  the  form 

prescribed  by  the  rules  of  court,  or  to  the  like  effect  (w). 
ABsessment  of       Where  the  distress  has  been  for  rent,  and  the  defendant 
value  of  gooda  succeeds  in  the  action,  if  the  defendant  requires  it,  the 
«ad  rent  5         judge,  if  the  cause  be  tried  without  a  jury,  and  the  jury,  if 

the  cause  be  tried  with  a  jury,  must  find  the  value  of  the 
goods  distrained.  If  the  value  be  less  than  the  amount 
of  rent  in  arrear,  judgment  must  be  given  for  the  amount 
of  such  value ;  but  if  the  amount  of  the  rent  in  arrear  be 
less  than  the  value  so  found,  judgment  must  be  given  for 
the  amoimt  of  such  rent,  and  judgment  for  such  amount 
may  be  enforced  in  the  same  manner  as  any  other  judg- 
ment of  the  court (o). 

Where  the  distress  was  for  damage  feasant,  and  the  de- 
fendant is  entitled  to  judgment  for  a  return,  if  the  plaintiff 
requires  it,  the  judge  or  jury,  as  the  case  may  be,  must 
find  the  amount  of  the  damage  sustained  by  the  defendant, 
and  judgment  will  then  be  given  in  favour  of  the  defen- 
dant, in  the  alternative,  for  a  return,  or  for  the  amoimt 
of  the  damage  so  ioxmA^p). 


or  damage. 


Certiorari. 


Certiorari.'] — The  removal  of  the  plaint  by  the  defen- 
dant into  a  superior  court  must  be  by  certiorari^  the 
application  for  which  should  be  made  to  a  judge  at 
cnambers,  and  not  to  the  fiill  court(^).     The  defendant 

(Ji)  Owen  Y.  De  Beattvair,  16  M. 
&  W.  547. 


(Q  Taylor  v.  Zamira,  6  Taunt. 
524;  Johnson  v.  Jones,  9  A.  &  R 
809. 

(m)  Six  Carpenters'  ease  f  8  Rep. 
146  fl;  1  Smith's  L.C.  132  (6th  edit); 
Ladd  V.  ThofiMs,  12  A.  &  E.  177; 
West  V.  KnibhSy  4  C.  B.  172. 

(n)  Rule  261.  See  Form  57, 
App. 


(<?)  Rule  262.  See  Form  99, 
App.  This  is  in  analogy  to  the 
proceedings  upon  a  writ  of  inquiry 
under  stat  17  Car.  2,  c.  7,  s.  2.  See 
2  Chitt  Archb.  1078  (11th  edit.). 

{p)  Rule  263.  See  Bacon's 
Abridg.  "Replevin."  See  Form 
100,  App. 

(^)  jBowen  v.  Erans,  3  Exch.  Ill; 
8.  a,  6  D.  &  L.  193 ;  18  L.  J., 
Exch.  38. 
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must  give  security  for  an  amount  not  exceeding  1507.  to  Chap.  IV. 
be  approved  of  by  the  master  of  the  court,  conditioned  to 
defend  the  action  with  effect,  and,  unless  the  replevisor 
discontinues  or  does  not  prosecute  the  action  or  becomes 
nonsuit,  to  prove  before  the  superior  court  that  the  de- 
fendant had  good  ground  for  believing  either  that  the  title 
to  some  corporeal  or  incorporeal  hereditament,  or  to  some 
toll,  market,  fair  or  francmse  was  in  question,  or  that  the 
rent  or  damage  in  respect  of  which  the  distress  was  taken 
exceeded  20/.  (r).  This  mode  of  procedure  is  substituted 
for  that  given  by  the  9  &  10  Vict.  c.  95,  s.  121,  now 
repealed.  Under  this  section  it  was  held  that  its  require- 
ments must  be  complied  with,  and  that  a  party  could  not 
proceed  imder  sect.  90,  and  obtain  the  wnt  of  certiorari 
Dy  leave  of  the  judge  of  a  superior  court  without  such 
declaration.  Where,  however,  a  writ  had  been  so  ob- 
tained, the  court  refused  to  quash  it,  as  it  appeared  that 
at  the  time  when  the  motion  was  made  the  judge  of  the 
county  court  had  not  acted  upon  it (5). 

It  was  also  held  that  the  preliminaries  required  by  the 
9  &  10  Vict.  c.  95,  s.  121,  were  not  conditions  precedent 
to  the  validity  of  the  bond.  Where  the  judge  of  the 
county  court,  instead  of  taking  the  bond  to  the  other  partjr 
in  the  suit,  as  required  by  the  statute,  took  it  to  himself 
as  his  trustee,  and  the  suit  was  prosecuted  in  the  court 
above,  but  without  effect,  so  that  the  bond  was  forfeited; 
the  judge  of  the  county  court  having  brought  an  action 
upon  the  bond,  it  was  held  that  the  bond  was  valid  as  a 
voluntary  bond(^). 

Appeal."] — By  19  &  20  Vict.  c.  108,  s.  68,  an  appeal  is  AppeaL 
given  in  replevin  where  the  amount  of  rent  or  dama^ 
exceeds  20/.;  upon  the  same  grounds  and  subject  to  t£e 
same  conditions  as  in  other  plamts(?/). 

(r)  19  &  20  Vict  c.  108,  b.  67,  that  the  words  "to  prosecute  the 

p.  iA6,  suit  with  effect"  were  applicable  to 

{$)    Mungeam  t.    J^lieatley,  6  the  removal  of  a  plaint  dj  a  defen- 

Exch.  88 ;  S.  C,  2  L.,  M.  &  P.  80.  dant  as  well  as  to  the  removal  bj  a 

(t)   Stamfield  v.   Hellareell,  7  plaintiff,  and  that  the  defendant  was 

Exch.  373.     See  also  Tummons  j.  bonnd^  so  far  as  he  conld,  to  cany 

Ogle,  6  £.  &  B.  571 ;  S.  C,  25  L.  the  sait  to  a  sncccssfal  termination. 

J.,  Q.  B.  403,  in  which  it  was  held  (u)  See  Part  XL,  Chap.  XI.,  ante. 


(     252     ) 


CHAPTER  V. 


SUMMARY  PROCEDURE  ON  BILLS  OF  EXCHANGE, 
UNDER  18  &  19  VICT.  C.  67. 


Jurisdiction  of  County  Court. 
Plaint  and  Judgment  hy  Default. 


Jurisdiction  of 
county  ooart 


Leave  to  defend^  and  Hearing. 
Setting  aside  Judgment 


Jurisdiction  of  County  Court.^ — By  ^^  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855"  (18  &  19 
Vict.  c.  67),  a  new  and  more  speedy  mode  of  proceeding 
for  the  recovery  of  bills  of  exchange  and  promissory  notes 
in  the  superior  "courts  of  common  law  was  created; 
whereby,  after  issuing  a  writ  in  the  form  given  by  that 
act,  and  filing  an  affidavit  of  service,  personal,  or  an  order 
to  proceed  as  provided  by  the  Common  Law  Procedure 
Act,  1852,  the  plaintiff  may  sign  judgment  and  issue  exe- 
cution, unless  the  defendant  discloses  by  affidavit  a  defence, 
and  obtain  leave  from  a  judge  to  appear  to  the  writ,  and 
defend  the  action.  By  sect.  9  of  this  act  power  was  given 
to  the  Queen  in  Coimcil  to  extend  the  provisions  of  it  to 
inferior  courts  of  record. 

By  an  Order  in  Coimcil,  dated  the  30th  of  January, 
1856,  they  were  extended  to  the  county  courts,  and  by 
the  County  Court  Rules,  1856,  both  rules  and  forms  were 
given,  applying  the  provisions  of  the  statute  to  the  prac- 
tice of  the  court  (a).  By  an  order  of  the  27th  July,  1863, 
the  preceding  order  is  altered,  and  the  provisions  of  the 
act  are  not  to  apply  where  a  less  sum  thaii  10/.  is  claimed. 


(a)  Sect  4  of  19  &  20  Vict.  c. 
108,  enacted  that  the  proyisions  of 
this  act,  which  apply  to  any  debt 
not  exceeding  20l.j  shall  applj  to 
such  debt,  notwithstanding  the  same 
shall  be  claimed  upon  bill  of  ex- 
change, &c.,  and  notwithstanding 
the  18  &  19  Vict.  c.  67.  Sect.  30 
of  19  &  20  Vict  c.  108,  which 
took  awaj  costs  on  judgments  for 
less  than  20^.,  is  now  repealed'  by 
sect  83  ^f  80  &  31  Vict  c.  142. 
Bat  sect.  84  of  the  last-mentioned 
act  enacts  that  that  act,  and  (inter 
alia)  the  19  &  20  Vict  c  108,  shaU 


be  construed  together  as  one  act; 
and  sect  5  takes  away  costs  where 
not  more  than  201.  is  recovered  in 
an  action  of  contract.  The  result 
of  these  sections,  though  the  mean- 
ing is  not  yeiy  clearly  expressed,  is 
to  deprive  a  plaintiff  of  costs  if  he 
recovers  not  more  than  20Z.  under 
the  Bills  of  Exchange  Act  Hoi- 
boraw  v.  Jon^s,  L.  R.,  4  C.  P.  14. 
Under  the  45th  section  of  the  19  & 
20  Vict.  c.  108,  the  judge  may  order 
|>ayment  by  instalments,  though  the 

udgment  may  have  been  obtained 

y  default. 


i' 
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A  proceeding  under  this  act  must  be  commenced  Chap.  V. 
within  six  months  after  a  bill  or  note  has  become  due 
and  payable  (6) ;  and  it  would  seem  that  it  is  optional  to 
a  plaintiff  to  proceed  under  this  act,  or  by  the  ordinary- 
procedure  of  the  court.  The  powers  given  by  the  act 
apply  to  the  notarial  expenses,  as  well  as  to  the  amount 
oi  the  bill  or  note  {c\ 

A  judge  may,  ii  he  thinks  fit,  order  the  bUl  or  note 
proceeded  upon  to  be  forth>\dth  deposited  with  an  officer 
of  the  court,  and  to  order  that  all  further  proceedings  be 
stayed  imtil  the  plaintiff  gives  security  for  costs  (c/).  When 
the  judge  is  absent,  this  power  may  be  exercised  by  the 
registrar  (e). 

Plaint  and  Judgment  by  Default.'] — The  summons  on  Plaint  and 
the  plaint  is  to  be  served  personally,  but  where  the  judge  i"^|^f°*  ^^ 
is  satisfied  that  the  bailiff  has  made  all  reasonable  efforts  to 
effect  personal  service,  or  that  the  summons  has  come  to 
the  defendant's  knowledge,  or  that  he  wilfully  evades  ser- 
vice, the  judge  may  order  that  the  plaintiff  may  proceed 
as  if  personal  service  had  been  effected,  subject  to  such 
conditions  as  to  him  may  seem  fit  (./*).  On  filing  an  affi- 
davit of  personal  service  of  the  summons,  or  the  order  to 
proceed,  above  mentioned,  the  plaintiff  may,  unless  the 
defendant  has  obtained  leave  to  defend,  at  once  sign  judg- 
ment (^).  In  this  case  no  order  or  judgment  need  be 
served  on  the  defendant  (Ji). 

Leave  to  defend,  and  Hearing."] — If  the  defendant,  Leayetode- 
within  twelve  days  fi'om  the  service  of  the  summons,  Je^^^^jW^d 
makes  application,  the  judge  (or  registrar  in  his  ab- 
sence) (t)  must  give  him  leave  to  appear  to  the  summons 
and  defend  the  action,  upon  his  paying  into  court  the  sum 
indorsed  on  the  summons,  or  on  affidavits  satisfactory  to 
the  judge,  which  disclose  a  legal  or  equitable  defence,  or 
such  facts  as  would  make  it  incumbent  on  the  holder  to 

Srove  consideration  or  such  other  facts  as  the  judge  may 
eem  sufficient  to  support  the  application,  and  on  such 

(^)  18  &  19  Vict.  c.  67, 8. 1,  App.  bill  or  note  separately  liable  wbom 

\cS  lb.  8.  6.  the  holder  sought  to  charge,  bat 

(jo)  lb.  8.  4.  this  is  now  unnecessary. 

le)  Order  in  Council,  80  Jan.  (^)  18  &  19  Vict  c.  1. 

1866,  App.  (A)  Rule  274. 

(/)  Rule  271.    By  the  late  rules  (i)  Order  in  Council,  80  Jan. 

a  separate  plaint  was  required  to  be  1856,  App. 
entered  against  each  party  to  the 
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Pabt  in.  terms^  as  to  security  or  otherwise,  as  the  judge  thinks 
fit(y).  Where  a  defendant  so  applies,  he  must  satisfy 
the  judge,  or  in  his  absence  the  registrar,  by  affidavit  that 
good  grounds  exist  for  granting  leave  to  derend.  He  must 
leave  with  the  registrar  the  affidavit,  and  a  copy,  and,  if 
required  by  the  judge  or  registrar  so  to  do,  give  security 
as  above  (A). 

It  has  been  held  in  the  superior  courts,  that  an  affidavit 
for  leave  to  appear  and  defend  need  not  disclose  a  defence 
with  the  certamty  necessary  in  a  plea ;  but  it  is  enough  if 
it  discloses  reasonable  and  plausible  grounds  for  supposing 
that  there  is  a  defence.  And  the  courts  will  not  require 
the  amount  to  be  paid  into  court,  or  impose  any  terms 
upon  the  defendant,  unless  the  defence  appears  to  be  vex- 
atious, or  not  to  be  set  up  bona  fide  (/).     _ 

Where,  in  an  action  by  drawer  against  acceptor,  an  affi- 
davit stated  that  the  bill  had  been  accepted  tor  the  price 
of  coals  supplied  to  a  company,  of  which  the  defendant 
was  manager,  and  the  business  of  which  had  since  been 
transferred  to  another  company,  who  had  agreed  to  pay 
the  plaintiff  for  coals,  and  that  the  plaintiff  had  re-invoiced 
the  coals  to  the  latter  company,  and  had  told  the  defen- 
dant that  they  would  pay,  and  that  he  should  look  to  them, 
and  not  to  the  defendant,  for  payment ;  the  court  thought 
it  sufficient  and  allowed  the  defendant  to  defend  the 
action,  it  being  reasonably  probable  that  there  might,  upon 
the  fitcts,  be  a  defence,  either  on  the  ground  of  exonera- 
tion from  the  acceptance,  or  of  acceptance  of  the  substi- 
tuted liability  of  third  parties,  although  an  agreement 
with  the  plaintiff  was  not  definitely  stated,  but  only  evi- 
dence of  it(m). 

Where  a  defendant  has  obtained  leave  to  appear  and 
defend  an  action  brought  under  the  18  &  19  Vict.  c.  67, 
the  court  will  interfere  to  set  aside  such  order  if  it  is  ob- 
tained fraudulently  in ). 

Where  leave  is  given  to  defend,  the  registrar  must 
appoint  the  cause  to  be  heard  at  the  first  convenient  sitting 
to  be  held  after  leave  is  granted,  and  send  to  the  plaintiff 
notice  thereof,  according  to  the  form  given  in  the  schedule, 
together  with  a  copy  of  the  affidavits  made  by  the  defen- 


H 


0  18  &  19  Vict  c.  67,  8.  2.  E^ch.  66;  8.  C,  86  L.  J.,  Exch.  33. 

Qb)  Rule  272.  See  Fonna  14—17,  (w)  Clay  v.  Tarley^  27  L.  J., 

App.  Exch.  2. 

i^)  Agra cmdMattermafC iBank  (n)  PoUock  v.  Twnoek,!  H.  & 

{Limited)  v.  Leighton,  L.  R.,  2  N.  741 ;  S.  G,  3  Jur.,  N.  S.  92. 
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dant.     He  must  also  send  to  the  defendant,  by  post,  a     Chap.  V. 
notice  according  to  the  form  (o). 

The  defendant  is  not,  at  tlie  hearing,  limited  to  the 
grounds  of  defence  disclosed  bj  the  affidavit,  upon  which 
he  obtained  leave  to  defend  (/?). 

Setting  aside  Judgment'] — The  judge  may,  under  special  Setting  aside 
circumstances,  set  aside  the  judgment,  and,  if  necessary,  i^^g™®"*^ 
stay  or  set  aside  execution,  and  give  the  defendant  leave 
to  appear  and  defend  if  it  seems  to  him  reasonable,  and  on 
such  terms  as  he  thinks  just  (y).  The  application  to  set 
aside  a  judgment  must  be  made  to  the  judge,  but  until  he 
can  hear  it,  execution  will  be  stayed,  upon  the  defendant 
giving  security  to  abide  the  decision  of  the  judge,  as  in 
cases  of  appeal  (r). 

ip)  Knle  273.   See  Forms  18, 19,  N.  S.  220. 

App.  (y)  18  &  19  Vict.  c.  67,  s.  3. 

(J?)  Sanl  V.  Jones,  E.,  B.  &  E.  (r)   Kule  276.     Sec  ante,  Par 

59;  S,  (7.,  28  L.  J.,  Q.  B.  87;  6  Jar.,  U.,  Chap.  XII.,  as  to  security. 
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CHAPTER  VI. 

ARBITRATIOX. 

Reference  to  Arbitration. 
Revocation  of  Reference. 
Entry  of  Award, 

Reference  to  Arbitration,'] — The  judge  may,  with  the 
consent  of  both  parties,  order  the  suit,  with  or  without 
other  matters  in  difference  (within  the  jurisdiction),  to  be 
referred  to  arbitration,  to  a  person  or  persons,  in  such 
manner  and  on  such  terms  as  he  thinks  reasonable  and 
just  (a).  'Where  a  plaint  is  entered,  the  judge  may,  with 
the  consent  of  the  parties,  in  cases  within  the  ordinary 
jurisdiction  of  the  court,  and  also  in  cases  of  enlarged 
jurisdiction  by  consent  under  sect.  23  of  the  19  &  20  Vict. 
c.  108,  make  an  order  for  a  reference  before,  upon  or  after 
the  return-day  of  the  summons,  and  all  the  provisions  as 
to  references  apply  to  a  proceeding  under  such  an  order, 
and  the  same  rees  must  be  paid  on  making  the  order  as  if 
it  were  made  on  the  hearing  of  the  cause  (^). 

The  judge  has  no  power  to  refer  a  cause  except  by  con- 
sent of  the  parties;  therefore,  in  pleading  such  an  order  of 
reference,  it  is  sufficient  to  state  that  the  parties  mutually 
agreed  to  refer,  without  mentioning  that  it  was  done  by 
order  of  the  judge  (c). 

An  order  of  reference,  when  once  made,  cannot  be  re- 
voked by  either  party,  except  by  consent  of  the  judge  (</). 

The  act  to  amend  the  law  of  evidence  (14  &  15  Vict. 
c.  99)  provides,  by  sect.  16,  that  "  every  court,  judge, 
justice,  officer,  commissioner,  arbitrator  or  other  person, 
now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as 
are  legally  called  before  them  respectively  "  (^). 


{a)  9  &  10  Vict.  c.  95,  s.  77, 
p.  417.  As  to  the  geDeral  law  and 
practice  relating  to  arbitration,  see 
Kossell  on  the  rower  and  Dntj  of 
an  Arbitrator. 

(ft)  Rule  222.    Form  120,  App. 

Ip)  Roper  V.  Leti^  2  L.,  M.  &  P. 


621;  S,  C,  21  L.  J.,  Exch.  28. 

(rf)  9  &  10  Vict  c.  95,  8.  77, 
p.  417. 

(«)  Before  this  act,  an  arbitrator 
appointed  by  a  coanty  court  had  no 
power  to  administer  an  oath,  and, 
conaeqnentlj,  a  witness  swearing 
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Entry  of  Award.'] — The  award  of  the  arbitrator,  arbl-     Chap.  VI. 
trators,  or  umpire,  when  made,  is  entered  as  the  judgment  ~      1 
in  the  cause,  and  is  as  binding  and  effectual  as  if  given  by  awarf. 
the  judge ;  but,  at  the  first  coiui;  held  after  the  expiration 
of  one  week  after  the  entry  of  the  award,  the  judge  may 
set  it  aside,  or,  with  the  consent  of  both  parties,  may  re- 
voke the  reference  and  order  another  (/). 

falaelv  before  him  could  not  be  in-  (/)  9  &  10  Vict  c  96,  8.  77, 

dieted  for  perjuiT.  SeeiZ.  v.  Eiallet,      p.  417. 
20  L.  J.,  Mag.  Gas.  197. 


P.N.  8 
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CHAPTER  VII. 


ACTIONS  SENT  FROM  THE  SUPERIOR  COURTS. 


Actions  of 
contract  after 
iflsne  joined* 


What  Cases  may  be  sent,  258: 

Actions  of  Contract  after  Issue 
joined. 

Actions  of  Contract  before  Issue 
joined. 

Actions  of  Tort, 


Ordeb,  when   and   how  ob- 
tained, 259. 

Effect  of  Order,  259. 

Proceedings  in  the  County 
Court,  259. 

New  Trial,  260. 

Costs,  261. 


Actions  of 
contract  before 
issue  joined. 


Actions  of 
tort 


What  Cases  may  be  sent."] — By  sect.  26  of  19  &  20  Vict. 
c.  108,  when  in  any  action  of  contract  brought  in  a 
superior  court  the  claim  indorsed  on  the  writ  does  not 
exceed  fifty  pounds,  or  where  such  claim,  though  it  origi- 
nally exceeded  fifty  pounds,  is  reduced  by  payment  into 
court,  payment,  an  admitted  set-oflF,  or  otherwise,  to  a  sum 
not  exceeding  fifty  pounds,  a  judge  of  a  superior  court,  on 
the  application  of  either  party,  after  issue  joined,  may  in 
his  discretion,  and  on  such  terms  as  he  may  think  fit, 
order  that  the  cause  be  tried  in  any  county  court  which  he 
shall  name. 

By  sect.  7  of  30  &  31  Vict.  c.  142,  in  any  such  action 
of  contract  as  already  described  the  defendant  within  eight 
days  firom  the  day  of  the  service  of  the  writ,  if  the  whole 
or  part  of  the  demand  of  the  plaintiff  be  contested,  may 
apply  to  a  judge  at  chambers  for  a  summons  to  the  plain- 
tiff to  show  cause  why  the  action  should  not  be  tried  m  the 
county  court  or  one  of  the  county  courts  in  which  the 
action  might  have  been  commenced,  and  unless  good  cause 
be  shown,  the  judge  will  order  the  action  to  be  tried  ac- 
cordingly. 

By  sect.  10  of  30  &  31  Vict.  c.  142,  the  defendant  in 
any  action  of  tort  brought  in  a  superior  court,  whatever  be 
the  amount  claimed,  may  make  an  affidavit  that  the  plain- 
tiff has  no  visible  means  of  paying  the  costs  should  a 
verdict  not  be  found  for  him ;  and  thereupon  a  judge  of  the 
court  in  which  the  action  is  brought  may,  if  the  plaintiff 
fail  to  give  security  for  costs,  or  to  satisfy  the  judge  that 
he  has  a  cause  of  action  fit  to  be  tried  in  the  superior  courts 
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order  tlie  cause  to  be  remitted  for  trial  to  a  county  court    Chap.  VIL 
to  be  named.     This  section  has  been  held  to  be  retrospec- 
live  and  to  apply  to  an  action  commenced  before  the 
passing  of  the  act  (a). 

Order  token  and  how  obtained.'] — An  order  to  transmit 
an  action  of  contract  to  the  county  court  imder  sect.  26 
of  19  &  20  Vict.  c.  108  can  only  be  made  after  issue 
joined  (b),  but  it  maybe  made  on  the  application  of  either 
party.  Under  sect  7  of  30  &  3 1  Vict.  c.  142,  the  application 
must  be  made  within  eight  days  after  service  ol  the  writ, 
and  can  only  be  made  by  the  defendant.  An  order  to 
transmit  an  action  of  tort  to  the  county  court  imder 
sect.  10  of  the  same  act  may  be  made  at  any  time,  but 
it  must  be  on  the  application  of  the  defendant. 

Although  in  sect.  10  of  30  &  31  Vict.  c.  142,  the  power 
of  making  the  order  is  given  to  a  judge  of  the  court  in 
which  the  action  is  brought,  it  has  been  held  that  a  jud^ 
of  any  court  sitting  at  chambers  for  aU  has  power  to  mske 
an  order  (c). 

Effect  of  Order  J] — ^Where  an  action  of  contract  is  sent 
to  the  county  court  tmder  sect.  26  of  19  &  20  Vict.  c.  108, 
the  trial  only  takes  place  in  the  county  court,  and  the 
cause  still  remains  a  cause  in  the  superior  court,  which 
retains  fuU  control  over  it  (rf). 

If  an  action  of  contract  be  sent  before  issue  joined  under 
sect.  7,  or  an  action  of  tort  under  sect.  10  of  30  &  31  Vict. 
c.  142,  the  cause  becomes  for  all  practical  purposes  a 
county  court  cause  just  as  if  it  had  been  conmienced  in  the 
county  court;  and  it  would  seem  that  the  superior  court 
loses  all  control  over  it  except  upon  appeal  {e). 

Proceedings  in   County   CourtJ] — Where  an  action  of  Where  came 
contract  has  been  ordered  to  be  tried  in  a  county  coiurt  <n^ored  ^1 
after  issue  joined,  the  plaintiff  must  lodge  with  the  rerifr-  to^S^in  i 
trar  the  order  and  issue.     The  judge  must  appoint  a  day  county  oomt. 


{a)KimbTay  r.  Draper,  L.  B., 
3Q.B.  160. 

(Jb)  Bat  where  an  order  was  made 
under  this  section  on  the  application 
of  the  plaintiff  before  issne  joined, 
both  parties  appearing  to  the  samr 
mons  and  no  objection  being  made 
upon  this  ground,  and  the  case  was 
tned,  it  was  held  that  the  defendant 


conld  not,  after  that,  hare  the  order 
set  aside  for  irregularity;  Tompkins 
T.  Beard,  16  W.  B.  729. 

(0)  Owens  T.  Woosman,  L.  B.,  3 
Q.  B.  469. 

id)  Wkeatorqft  v.  ^ster,  E.  B. 
&  E.  737;  8.  C,  27  L.  J.,  Q.  B.  277. 

(0  30  &  81  Vict,  c  142,  ss.  7  ft 
10,  p.  413. 
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Pabt  III.     for  hearings  notice  of  which  must  be  sent  by  post  or  other- 

wise,  by  the  registrar,  to  both  parties  or  their  attorneys  {/)• 

The  day  must  be  so  fixed  as  to  secure  a  reasonable  notice 
of  trial,  but  not  necessarily  ten  days'  notice  (^).  After  the 
hearing,  the  registrar  must  certify  the  result  to  the  master's 
office  (A).  In  accordance  with  the  certificate^  judgment 
will  be  signed  in  the  superior  court  (t ). 

Where,  however,  the  order  has  been  made  before  issue 
joined  the  plaintiflf  must  lodge,  with  the  original  writ  and 
the  order,  a  statement  of  the  name,  address  and  descrip- 
tion of  himself  and  of  the  defendant,  and,  where  the  writ 
is  not  specially  indorsed,  of  the  particulars  of  his  claim  or 
cause  of  action  (A). 

Where  in  any  action  of  tort  the  cause  has  been  remitted 
for  trial  in  a  county  court  the  plaintiff  must  lodge,  with 
the  original  writ  and  order,  a  statement  of  the  name^ 
address  and  description  of  himself  and  of  the  defendant, 
and  of  his  cause  of  action,  signed  by  himself  or  his  at- 
torney (/). 

After  the  lodgment  of  the  order  in  an  action  of  contract, 
the  proceedings  are  the  same  as  if  the  action  had  been 
commenced  in  the  county  court ;  and  in  an  action  of  tort 
the  court  to  which  the  cause  is  remitted  has  the  same 
powers  and  jurisdiction  with  respect  to  the  cause  as  if  it 
had  been  commenced  in  such  court  by  agreement  of  parties, 
under  sect.  23  of  19  &  20  Vict.  c.  108,  and  all  the 
proceedings  are  the  same.  In  both  cases  as  many  copies 
of  the  statements  are  to  be  delivered  as  there  are  defendants, 
and  upon  the  lodgment  of  the  writ,  order  and  statement, 
the  registrar  is  to  indorse  upon  the  first  the  date  of  the 
lodgment  and  appoint  a  day  for  the  hearing,  which,  unless 
otherwise  ordered  by  the  judge,  is  to  be  the  day  on  which 
summonses  are  bemg  made  returnable  on  the  day  of 
lodgment.  The  registrar  is  to  give  notice  of  the  day  to 
both  parties  by  post  or  otherwise  ten  clear  days  before  such 
day  and  send  to  each  defendant  (m). 

New  trial  of  New  TriaZ.] — In  the  case  of  an  action  sent  from  a 

case  sent  from  superior  court  to  be  tried  in  the  county  court  under  sect. 

■upenor  court        *  "^ 

'  (/)  19  &  20  Vict.  c.  108,  8.  26,  413,  Rale  68. 
p.  4U.    Form  45,  App.  (l)  Ibid.  a.  10,  p.  413;  Rnle  70. 

ig)  Ipswich   6hu   Company  y.  (m)  30  &  31  Vict  c.  142,  ss.  7, 

Mrman,  7  B.  &  S.  847.  10,  p.  413;  Roles  68  ^71.    As  to 

(A)  Form  65,  App.  notice  of  special  defences  in  the  case 

(i)  19  &  20  Yict  c.  108^  a.  26,  p.  of  actions  sent  from  the  Boperior, 

414.  court,  see  aufef  p^  95. 

(*)  30  &  31  Vict  c.  142,  s.  7,  p. 
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26  of  19  &  20  Vict.  c.  108,  any  application  for  a  new  trial    Chap.  Vir. 

must  be  made  to  the  superior  court  (n),  and  must  be  made 

before  the  end  of  term,  if  the  case  be  tried  in  term,  or 

within  the  first  four  days  of  the  next  term  if  tried  out  of 

term.     And  the  time  runs  firom  the  actual  hearing,  not 

from  the  filing  of  the  registrar's  certificate  (o). 

In  the  case  of  an  action  of  contract  sent  to  the  county 
court  under  sect.  7,  or  an  action  of  tort  sent  imder  sect.  10 
of  30  &  31  Vict.  c.  142,  any  application  for  a  new  trial 
must,  it  would  seem,  be  made  to  the  coimty  couift  in  which 
the  cause  is  tried  (/?)• 

■    -  is* 

Costs."] — In  the  case  of  an  action  of  contract  'sent  to  the 
county  court  after  issue  joined  under  sect.  26  of  19  &  20 
Vict.  c.  108,  the  costs  will  be  taxed  by  a  master  of  the 
superior  coin*t.  The  judge  when  making  the  order  may 
impose  such  terms  as  he  thinks  fit  as  to  costs.  But,  in  the 
absence  of  any  order  on  the  subject,  the  master,  in  taxing, 
ought  to  follow  the  coimty  court  scale  as  to  the  costs  of  so 
much  of  the  proceedings  as  has  taken  place  in  the  county 
court  (y).  If  in  such  a  case  the  plaintiff  recover  less  than 
the  amount  sufficient  to  entitle  him  to  costs  under  sect.  5 
of  30  &  31  Vict.  c.  142,  the  county  court  judge  is  the 
judge  to  certify  for  costs  under  that  section.  And  the 
issue  lodged  with  the  registrar  is  a  sufficient  record  upon 
which  to  certify  fr).  If  the  cause  be  sent  to  the  county 
court  under  sect.  7  or  sect.  10  of  30  &  31  Vict.  c.  142,  the 
r(^strar  of  the  county  court  is  the  officer  to  tax  the  costs. 
The  costs  of  all  proceedings  subsequent  to  the  order  trans- 
mitting the  cause  are  to  be  allowed  according  to  the 
county  court  scale  {s\  and  the  costs  of  proceedingjs  pre- 
vious to  the  order  according  to  the  scale  in  use  in  the 
superior  court  (t). 

in)  BaUitfoHh  t.  PUd^e,  7  B.  &  B.  787;  27  L.  J.,  Q.  B.  277. 
S.  426;  S,  a,  L.  R.,  1  Q.  B.  427.  (r)  Taylor  t.  Cast,  L.  R.,  4  C.  P. 

(o)   Copeutt  T.  Great  Western  614, 
RaumoMf  Company,  L.  R.,  2  C.  P.  («)  See  Connty  Court  Scale,  aa^^, 

465f  S,  a,  36  L.  J.,  C.  P.  240.  p.  184. 

0>)  SO  &  81  Vict  c.  142,  88.  7,  (t)  80  &  81  Vict,  c  142,  as.  7, 10, 

10,  p.  413.  See  tfii^tfi  Part  n.,  Chap.  p.  418 ;  Rule  181.    See  scale,  jiokf, 

Vin.  p.  262. 

Or)  WKeateroft  t.  Ibiter,  E.  B.  ft 


i 
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Taxation  of  Costs  of  Proceedings  in  Superior  Courts. 

The  scale  in  use  in  superior  courts  and  which  the  regis- 
trar is  to  follow,  is  as  follows : — 

Schedule  of  Costs  in  the  Superior  Courts  of  Common  LaWf 

referred  to  in  Rule  131. 


Wbtts, 
Snmmons.*        ••        ••         ••         •• 

Concurrent  snmmona     •  •         •  •        •  • 

Renewed  smnmons        

Capias      ••         ••         ••         ••         •• 

Alias        ••        ••         ••         •• 

Planes     ••        

Special  indoraements  on  writs  of  summons 
Sabpcena  ad  tcstificandam       •  •         •  • 

SabjxBna  daces  tecam 

If  above  f onr  folios,  additional  per  folio 


•  • 


COFT  AKD  SeBVIOB  OF  WbTTS. 

Of  sammons,  the  defendant  being  senred  in  London, 
Middlesex,  or  Sarrey,  within  two  miles  of  the  place 
of  basiness  of  Uie  attorney,  for  each  defendant    •  • 

If  beyond  that  distance,  additional  for  eyery  miley  bat 
in  cases  under  20/.,  not  to  exceed  ten  miles  • . 

If  the  defendant  shoold  be  served  in  any  other  oonnty 
the  same  allowance,  bat  the  distance  to  be  calcu- 
lated from  the  office  of  the  attorney  employed  to 
effect  service. 

Correspondent's  charges  for  service  of  writ,  including 
affidavit  of  service,  and  exclusive  of  mileage,  in 
cases  in  which  the  fixed  sum  for  costs  does  not  apply 

The  like,  for  service  of  sabpcenas       .  •        •  #         • . 

Extra  for  subpoenas  duces  tecum        •  •         •  • 

Notice  of  writ  for  service  on  a  foreigner  out  of  juris- 
diction •  •        ••        • •• 

Agent's  charses,  according  to  circumstances,  &c. 

In  cases  in  whidi  the  defendant  shall  avoid  service, 
Mid  an  order  shall  be  made  to  proceed,  a  sum  will 
be  allowed  for  attendances  to  serve,  according  to 
circumstances. 

Of  subpcBua  ad  testificandum  ••        ••         ••        •• 

Of  subpoBua  dnces  teoum         ••        •#        •• 

iNSTBuonoirs. 

Instructions  to  sue  or  defend,  for  pleadings,  q)epial 
affidarits,  where  allowed,  and  to  counsel  on  special 
matters**        ••        ••        y*        ••        ••        •• 

To  counsel  in  common  matters  •• 

Forbrief 

If  difficult,  and  many  witnesses  or  documents,  discre- 
tionary  

For  every  suggestion 

For  plea  of  suggestion  ••        • 

To  defend  for  executor,  after  suggestion  of  death  of 
original  defendant     ••        ••        ••        ••        •• 


Abore 

Under 

£20. 

£20. 

&  $.d. 

A  ».    d. 

0  12  6 

0  10  0 

0  10  0 

0    7  6 

0  10  0 

0    7  6 

0  12  6 

•  • 

0  10  0 

•  • 

0  10  0 

•  • 

0    5  0 

0    2  6 

0    7  0 

0    6  0 

0    9  0 

0    7  0 

0    0  8 

0    0  4 

0    6  0 
0    10 


0  18  0 
0  8  6 
0    2  0 

0    8  0 


0 
0 


6  0 
70 


0  6  8 
0  8  4 
0  IS  4 


0    6  8 
0     6  8 

0    6  8 


0    6  0 
0    0  6 


0  12  0 
0  5  0 
0    2  0 

0    8  0 


0 
0 


3  0 
5  0 


0 
0 
0 

8  4 
8  4 
6  8 

• 

0 
0 

\  4 
3  4 

0    8  4 
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•  • 


t  • 


Drawing  Pleadikos,  &c. 

Declaratioii,  inclusive  of  instmctions  and  ingrossing, 

and  of  attendance  to  file  or  deliyer 

If  above  ten  folios,  tdr  every  folio      •  •         •  •         •  • 

One  or  more  pleas,  if*  three  folios  or  nndef,  exdnsive 

of  instmctions,  bat  inclasive  of  ingrossing.. 
If  above  three  folios,  for  eveinr  folio  drawing 
Joinder  of  issae,  inclasive  of  ingrossing        •  •         .  • 
Beplications,  new  assignments,  and  other  pleadings, 
me  same  as  the  foregoing  charges  for  pleas 

Issae        ••         ..        •• 

Record •        ••         ..        ••        •• 

Aathority  to  receive'  thoney^  oat  of  *coart 
Soggestions,  pleas  to   snggestions  and   sabseqnent 
pleadings,  of  thre6  folios  or  imder^  inclasive  of  in- 

grossment        

If  above  three  folios,  for  every  folio  drawing        •  • 

Special  particalars  of  demand  or  set-off,  and  copy,  per 

folio     ••        ••••         ••        ••        ••         •• 

Short  ditto,  and  copy •  • 

Abstract  of  pleas,  when  neoessary,  and  fair  copy,  and 

copy  for  jadge 

Bill  of  costs  and  copy  for  taxation,  per  folio .  • 

Copy  for  the  opposite  party •         •  • 

Drawing  bill  of  costs  and  copy,  per  folio,  id.,  not  to 

exceed  ..         ..        ••         .. 

Copy  for  the  opposite' party,  per  folio,  id.,  not  to  ex- 
ceed       •• 

Beplication,  accepting  money  oat  of  court  in  fall  of 
demand,  inclusive  of  instructions    ••         ••         •• 


iNGBOssiNa  Amy  Coftino. 


•  • 


Declarations,  above  10  folios,  per  folio 

Other  pleadings  before  enumerated,  above  three  folios, 

per  xoiio  ••!•••         ••         ••».••         •• 

Issue  (pleadings),  if  15  folios  or  under     ....        •  • 

If  above  15  folios,  for.ever^  folio  ....      -  ••         #• 

Issue  (pleadings),  if  10  f  ohos  or  under     •  • 

Above  10  folios,  per  folio         •  • 

All  proceedings  on  paper,  per  folio 

The  like  on  parchment,  per  folio       ••        •  •        # • 

Notices. 

To  declare,  reply,  and  subseq^uent  pleadings,  copy  and 
service  ••        ••        ••        ••        ••        ••        •• 

By  defendant  to  brin^  issue  to  trial,  copy  and  service 

To  executor  or  administrator  of  sole  defendant  de- 
ceased, to  appear  to  writ  and  suggestion'  . .    *    • . 

Of  appearance,  when 'appearance  duly  entered,  and 
notice  given  on  the  day  of  appearance,  but  not 
otherwise         ••         ••        ••         ••        ••         •• 

To  plead  ..        ••        .. 

Of  dec]aratioii»  when  necessary,  copy  and  jaervice    •  • 


Chap.  Vll. 


A  9,  d,  £  s.   d. 


1 
0 

0 
0 
0 


5  0 
1  0 

4  0 
1  0 
4  0 


0    6  8 
0  *3  0 


0  4  0 

0  10 

0  0  8 

0  6  0 

0  5  4 

0  0  8 

0  0  4 


0    4  0 


0  0  4 

0  0  4 

0  5  0 

0  0  4 


•  • 


0    0  4 
0    0  6 


0    4  0 
0    4  0 

0    5  0 


0  4  0 
0  4  0 
0    5  0 


0  10  0 
0    10 

0  3  0 
0  10 
0    8  0 


0    3  4 
0  *2  0 


0  8  0 

0  10 

0  0  4 

0  2  6 

0  8  4 

•  • 

0  4  0 

0  4  0 

0  8  0 


0    0  4 
0    0  4 


•  • 


0 
0 
0 
0 
0 


0  4 
8  4 
0  4 
0  4 
0  4 


0    3  0 
0    8  0 

0    8  0 


0  8  0 
0  8  0 
0    5  0 
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.  Of  objection  for  misjoinder  or  nonjoinder  of  plaintiff, 

copy  and  seryice        •  •         •  •         .  •         .  •         •  • 
Of  trial,  demand  of  residence  of  plaintiff,  of  anthority 

for  issuing  writ,  and  all  other  common  notices     •  • 

To  admit  or  produce,  if  shert 

The  like,  if  long 

If  very  long  and  special,  a  larger  allowance  mav  be 

made  in  cases  abore  201. 
Additional  allowance  for  mileage  as  upon  the  senrioe 

of  a  writ. 

CJOPY  AND  SeBVIOB. 

Of  special  and  common  rul^  •  •         •  •  "    •  •  ' '    •  • 
Of  special  rule  above  three  folios,  per  &>lio  additional 

Of  summons  or  order  of  a  judge        • 

Mileage  on  services,  as  upon  a  writ  of  summons. 

Attendakces. 

To  search  for  appearance  to  writ  of  summons         •  # 
Two  searches  will  be  allowed  if  necessarily  made. 
To  obtain  imdertaking  to  appear  to  process  •  • 
To  give  undertaking  to  appear  •  •         •  • 

Deponent  to  be  sworn  (where  allowed),  for  rules  where 
no  attendance  in  Court,  to  enter  exception  to  bail, 
to  alter  or  amend  pleadings,  to  file  any  proceeding, 
to  obtain  office  copies,  cons^t  to  any  sununons,  and 

other  like  attendances  •  • 

To  set  down  cause  for  trial 

On  each  counsel  with  brief  at  trial,  fee  under  20 
^^nineas,  to  reduce,  special  jury,  Aimmons  before  a 
judge,  and  to  pay  money  into  Court 
On  counsel  with  brief  fee  20  guineas  and  above      •  • 

To  receive  mone^  out  of  Court  

Counsel  with  brief,  on  motion,  if  above  one  guinea 

fee        •        •• 

If  one  gfuinea  only •        •••.•• 

Consultation  with  counsel        • 

Conference  with  counsel  »•        •• 

Fee  on  every  record      •  •    :    • 

For  common  jury  panel  •• 

For  special  jury  panel  ••         ..        

To  enter  an;^  suggestion  on  •roll  when  necessary      •  • 
Attendance  in  pursuance  of  notice  to  admit  .  •         •  • 
For  every  hour  beyond  one      •  •         •  •         •  •         ; . 

Attending  making  admissions,  except  imder  special 
drcumstances . .         ••         

Bbiefs. 

For  drawing,  per  folio  ••        , 

Copying 

Term  Fees  and  Lbttebs. 

» •  •        » . 

Proper  business •• 

Agency    •  •        •  #      ■  •  •        •  •        « •        .« 


0 
0 
0 


0 
0 


0 
0 


0 
0 
0 
0 
0 
0 


0 
0 


5  0 
0  4 
3  0 


0    3  4 

0    6  0 
0    5  0 


3  4 
6  8 


0  6  8 
0  13  4 
0  10  0 


6  8 
3  4 
0  13  4 
0  6  8 
6  8 
3  4 
6  8 
3  4 
6  8 
6  8 


0    6  8 


1  0 
0  4 


0  13  0 
0  15  0 


Abore 
£20. 

Under 
£20. 

£  «.  d. 

0    4  0 

0    4  0 
0    7  6 
0  10  0 

£  i.  d. 

0    3  0 

0    30 
0    5  0 
0    5  0 

0 
0 
0 


40 
0  4 
3  0 


0    3  4 

0    5  0 
0    5  0 


0 
0 


3  4 

6  8 


0    3  4 
0*6  8 


0 
0 


0 
0 
0 
0 
0 
0 


3  4 
8  4 


84 
3  4 
8  4 
3  4 
3  4 
3  4 


0    8  4 


0  10  0 
0  12  0 
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Letters,  when  no  term  fee  proper  bosineas     .  •        • . 
Agency    ••         ••         ••  ..         ••         •• 

Letters,  in  interlocutory  matters  proper         •  • 
Agency    ••         ..         ••        ••         ••         ••         •• 

Li  actions  nnder  201.  no  allowance  will  be  made  for 

letters  for  the  vacation  preceding  the  term  in  which 

a  term  fee  shall  be  allowed. 

Lettebs. 

Letter  before  action,  and  other  letters  •  • 

Circular  letters,  after  the  first  •  •         •  •        •  •         •  • 


AjPTIDAVITB, 

Drawing  special  affidavits,  per  folio 

Ingrossmg  same,  exclnsiye  of  affidavits  of  increase  . . 

Common  affidavits  of  five  folios  or  under,  including 

ingrossing  and  oath 

Seabches. 

All  common  searches,  exclusive  of  payment .  • 
If  very  long    • 


.     Counsel. 
To  settle  special  indorsement  on  writ 


Defendants. 

Appearance        '.'.        

For  each  additional  defendant,  inclusive  of  payment 

A  second  summons  and  order  for  time  to  plead  shall 

be  allowed  in  special  cases  above  20Z.  wnen  neces^ 

"»i7-     ... 

Counsel's  Clebe's  Fees. 

The  foes  to  be  allowed  to  counsel's  clerk  not  to  exceed 
as  nnder: — 

Upon  a  fee  under  6  guineas 

6  guineas  and  under  10  guineas  « 

10  guineas  and  under  20  guineas        • 

20  guineas  and  nnder  80  guineas        

SO  guineas  and  under  60  guineas        •  •         .  • 

50  guineas  and  upwards  


i 


On  Consultations. 

Senior's  derk     • < 

Junior's  clerk     ••-         ••         •• 
On  general  retainer       •  •         •  • 
On  common  retainer     .  < 
On  conference    ; 


«« 


•  • 


•  • 


£ 
0 
0 
0 
0 


0 
0 


0 
0 


s.  d. 

8  0 
5  0 

2  0 

3  0 


8  6 
1  6 


0    10 
0    0  4 

0    6  0 


0    3  4 
0  13  4 


7  0 
1  6 


0    2  6 

0    6  0 

0  10  0 

0  16  0 

I    0  0 

2  10  0 

percent 

0    7  6 

0    2  6 

0  10  6 

0    2  6 

0    5  0 

Under 
£30. 


£ 
0 
0 


#.  d. 

2  0 
80 


0 
0 


2  0 
1  0 


0    10 


•  • 


0  5a 


0 
0 


3  4 

6  8 


•  • 


0 
0 


6  0 
1  6 
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Fast  m. 


MlSCELLAl^EOUS. 

CloM  cop7  of  proceedings  in  agency  cases,  id.  per  folio,  according  to 

actoal  length. 
In  cases  under  202.  no  allowance  will  be  made  in  respect  of  the  following 
matters: — 

Attending  deponent  to  be  sworn  to  affidant. 
Advice  on  eyidence. 

By  the  directions  to' the  Minsters  of  the  Conrts  as  given  bj  the  Jndges  in 
Hiliuy  Term,  1853,  the  Masters  in  all  cases  shall  have  discretion  to  allow 
as  between  party  and  party  the  fees  of  counsel  or  special  pleader  for 
drawing  pleadings  or  otherwise,  and  advising. 

The  costs  of  attendance  by  counsel  or  special  pleader  before  a  Jodgte  at 
chambers  shall  in  no  case  be  allowed  as  between  party  and  party  unless  the 
Judge  shall  certify  for  such  allowance. 

Schedule  of  Fees  in  the  Superior  Courts  of  Common  Law^ 

referred  to  in  Rule  131. 

Offices  of  the  Mastebs  of  the  these  Sufebiob  Goubts. 

£    #.    d. 

Every  writ  (except  writ  of  trial  or  subpoena) 0    6    0 

Every  concurrent,  alias,  pluries  or  renewed  writ 0    2    6 

Every  writ  of  trial 0    2    0 

Every  writ  of  subpcena  before  a  Judge  or  Master  ••         ••020 

■. r^before  the  sheriff 0    10 

Every  appearance  entered 0    2    0 

■  each  defendant  after  the  first  •  •         -.010 

Filing  every  affidavit,  writ,  or  other  |nroceeding  • 0    2    0 

Anlkending  evdty  writ^  or  other  proceeding  0    2    0 

Every  ordinary  rule . • ••        ••         ••     0    1    0 

Every  special  rule,  not  exceeding  6  folios 0    4    0 

exceeding  6  folios,  per  folio 0    0    6 

Note, — Plans,  sections,  &c  accompanying  rules  to  be 
paid  for  by  the  party  taking  the  rule,  according  to 
the  actual  cost 

Every  judgment  by  de&ult..         ••    ^ 0    6    0 

Every  finiu  jud^ent,  otherwise  than  judgment  by  default      ••    0  10    0 
Taxing  every  bill  of  costs,  not  exceedmg  8  folios  •  •         ..020 

-—^ exceeding  3  folios,  when   taxed  as 

between  party  and  party,  per  folio      0    0    6 

. — ; -i__ exceeding  3  foUos,  when  taxied  as  be- 

.  tween. attorney  and  client,  or  where 
the  attorney  taxes  his  own  bill,  per 

.folio 0    10 

Evenr  reference,  inquiry,  examination,  or  other  special  matter, 
referred  to  the  Master,  for  every  meeting,  not  exceeding  one 
hour  ••        ••        ::        ••        ..        ..        ••        ..    0  10    0 

—^— for  every  additional  hour  or  less  ••        ••    0  10    0 

Upon  payment  of  money  into  court,  tib.  :-* 

For  every  sum  under  602.,  ••         ,.         ••        ••    0    5    0 

60Z.  and  imder  100/.         ••        «•        ••'        ••         ..    0  10    0 

1002.  and  above  thai  sum  ••        • 10    0 

Ev^  certificate       ..010 

Office  copies  of  precipe,  or  o^er  proceedings,  per  folio .  •        ••006 

Every  search,  if  not  more  than  two  terms  0    0    6 

■^— — >—  exceeding  two,  and  not  more  than  four  terms    •  •    0    1    0 
exceeding  four  terms  or  a  general  search  ••026 
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Etoj  affidayit,  a£BrmatioD,  &c  taken  before  the  Master         ••010  

Filing  ereiy  recognizance  or  secnritT  in  ejectment  or  error      •  •     0    2    6 

ETerj  allowance  and  justification  of  bail 0    S    0 

For  taking  special  bail  as  a  conunissioner  . .         . .         ..020 

Filing  affidavit,  and  inroUing  articles  preTions  to  the  admission 

of  an  attomejr       • •         ••060 

ETeiy  re-admission  of  an  attorney 0    5    0 

All  other  fees  than  those  aboTO-roentioned  are  herebj  abolished, 
and  are  not  to  be  taken  by  any  person  in  the  Master^  offices,  under 
any  pretence  whateTer. 

Chambebs  of  the  Chief  and  Puisne  Judges. 

ETery  sommons  to  try  an  issne  before  the  sheriff  .  •         •  •     0    1    0 

Erery  other  summons  whaterer,  whether  in  term  or  vacation  ..020 

Erery  order  to  try  an  issne  before  the  sheriff 0    10 

Erery  other  order  whatever  of  an  ordinary  natnre  • .         ••020 

Every  order  of  a  special  nature,  snch  as : — reference  to  arbitra- 
tion,  or  attendance  of  witnesses  at  arbitration ;  service  of 
process  on  person  resident  abroad ;  reference  to  the  Master  to 
fix  sum  for  final  judgment;  revival  of  judgment,  and  the 
like 0    6    0 

Every  affidavit,  affirmation,  &c,  whether  in  term  or  vacation, 
each  deponent       •*         010 

Every  affidavit  kept  for  the  purpose  of  being  conveyed  to  the 
proper  office  to  be  filed    ••         ••         ••         ••      *••         ••OlO 

Every  proceeding  filed        0    2    0 

Office  copies  of  judge's  notes,  or  of  any  other  proceeding  what- 
ever, per  folio        ••         ..006 

Every  exhibit  signed  by  judge 010 

Attendance  as  a  commissioner  to  take  affidavit,  &c,  or  at  a 
judge's  house,  or  elsewhere,  at  request  of  parties        ••         ••    0  10    0 

Attendance  by  counsel,  each  side  ••        ••        ••        ••         ..060 


y 
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PBOCEEDINOS  IN  EQUITY. 


Jurisdiction  in  Equity,  268  : 
AdmimstraHon. 
Execution  of  Trusts, 
Foreclosure* 
Specific  Performance, 
Belief  of  Trustees. 
Trustee  Acts, 
Maintenance  qf  Infants. 
Partnership, 
Injunctions. 
Partition, 

Jurisdiction,     Concurrent, 
276. 

Powers  op  Judge,  277. 

Powers  and  Duties  op  Oppi- 
CERS,  278. 

Orders  op  Practice,  278 : 

Documents. 

Service  of  Documents. 

Conduct  of  Cause, 

Proceeding  by  Attorney. 

Names  of  Drfendants, 

Times  for  Proceedings. 

Times  of  Sittings, 

Advertisements, 

Appearance  by  Next  Friend. 

Forms. 
Suits,  281 : 
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The  Summons, 
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Disclaimer  or  Answer. 

Evidence. 

Documents. 

Affidavits. 

Witnesses. 


The  Hearing, 

Decretal  Orders. 

Proceedings  under  Decretal 
Orders. 

The  Registrar's  Certificate. 

Final  Decree. 

Petitions,  292: 

For  Relirf  of  Trustees  under 
Trustee  Acts^  and  for  Main- 
tenance. 

For  It^function. 

Payment  of  Trust  Funds  into 
Court. 

Proceedings  upon  Petitions. 

Ex  PARTE  Applications,  296. 

Amendment,  297. 

Reyiyor  and  Supplement,  297. 

Registration      op     Decrees 
AND  Orders,  298. 

Enporcement     op     Decrees 
AND  Orders,  298. 

Re-hearing,  300. 

Appeal,  300. 

Transfer  op  Proceedings  to 
Chancery,  303. 

Transfer     from    Chancery, 
304. 

Transfer  to  another  County 
Court,  304. 

Moneys  in  Court,  305. 

Money  paid  into  Chancery, 
306. 

Receiybrs,  306. 

Discharge     from     Custody. 
307. 

Costs,  307. 

Fees  to  Counsel  and  Attor- 
neys, 308. 


Jnriadictioii  in       Jurisdiction  in  Equity.']^ — The  equitable  jurisdiction  of 
equity.  the  Gounlycourts  is  compnsed  under  ten  heads; — 

1st.  The  adminisbation  of  estates  of  testators  and 
intestates; 


Execution  of  Trusts. 
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2nd.  The  execution  of  trusts;  Chap.  Vin. 

3rd.  The  foreclosure  or  redemption  of,  or  enforcing 

mortgages,  charges  and  liens; 
4th.  The  specific  performance  of  or  reforming,  deliver- 
ing up  or  canceUing  agreements; 
5th.  The  relief  of  trustees; 
6th.  Proceedings  under  the  Trustee  Acts; 
7th.  Proceedings  relating  to  the  maintenance  or  ad- 
vancement of  infimts; 
8th.  The  dissolution  of  partnerships; 
9th.  Injunctions;  and 
10th.  Partition. 

Administration*'] — The  first  branches  of  the  equitable  Administr»- 
jurisdiction  of  the  county  courts  is  that  which  relates  to  the,  t^®"- 
administration  of  the  estates  of  testators  and  intestates. 
In  all  suits  for  this  purpose,  by  creditors,  legatees  (whether 
specific,  pecimiarv  or  residuary),  devisees  (whether  in  trust 
or  otherwise),  heurs  at  law,  or  next  of  km,  in  which  the 
personal  or  real  or  personal  and  real  estate,  for  an  account 
or  administration  oi  which  the  demand  is  made  does  not 
exceed  500/.  in  amount  or  value  (a). 

This  Turisdiction  may  be  exercised  by  the  county  court 
within  tne  district  of  which  the  deceased  person  whose 
estate  is  to  be  administered  had  his  last  place  of  abode 
in  England,  or  in  which  the  executors  or  administrators 
or  any  of  them  have  their  or  his  place  of  abode  (i). 

Execution  of  Trusts."] — The  county  courts  have  the  same  Ezeeotion  of 
jurisdiction  as  the  Court  of  Chancery  in  respect  to  the  exe-  *">»*»• 
cution  of  trusts,  wherever  the  trust  estate  or  fund  does  not 
exceed  500/.  in  amount  or  value  (c). 

It  has  been  held  that  this  jurisdiction  applies  not  only 
to  trusts,  express  or  implied,  created  by  the  will  of  the 
parties,  but  also  to  constructive  trusts  arising  by  operation, 
of  law ;  and  that,  therefore,  where  a  mortgagee  of  leaseholds 
took  a  renewed  lease  to  himself,  the  county  court  had 
jurisdiction  to  declare  him  a  trustee  for  the  mortgagor  (cf)» 


(o^  28  &  29  Vict  e.  99,  8.  1, 
p.  461.  As  to  the  jnrijBdiction  of 
the  Court  of  Chancery  in  the  admi- 
nistration of  estates,  see  2  Williama 
on  ExecntorSy  part  t.,  book  2,  6th 
edit;  Story's  £!q.  Jorispmdence^ 
Chap.  IX.,  6th  edit 

(»)  28  &  29  Yict  c.  99,  s.  10,  p. 
466. 


(e)  28  &  29  Vict  e.  99,  s.  1,  p. 
461.  Astothejnrisdictionofeqnity 
orer  trusts,  and  the  different  lands 
of  trusts,  see  Lewin  on  Trust,  parts 
L  and  ir. ;  Story,  £q.  Jur.  Chap. 
XXIV.,  6th  edit ;  Spence,  book  a  ' 

{d)  Clayton  t.  i2^f cm,  L.  B.|  4 
£q.  166. 
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Specific  Performance, 

This  jurisdiction  may  be  exercised  by  the  county  court 
within  the  district  of  which  the  defendants^  or  any  of  them^ 
reside  or  carry  on  business  (^).  But  to  give  the  court 
jurisdiction  a  substantial  defendant  must  reside  or  carry 
on  business  within  its  jurisdiction ;  a  merely  nominal  de- 
fendant really  in  the  same  interest  with  the  plaintiff  is 
not  sufficient  {f). 

Foreclosure  and  Redemption.^ — The  third  branch  of 
equitable  jurisdiction  is  that  which  relates  to  foreclosure 
and  redemption  of  mortgages.  The  county  courts  have 
the  same  jurisdiction  as  the  Court  of  Chancery  with  respect 
to  the  foreclosure  or  redemption  of  mortgages5  or  en- 
forcing any  charge  or  lien  wherever  the  mortgage^  charge 
or  lien  does  not  exceed  500/.  in  amount  (^). 

This  jurisdiction  may  be  exercised  by  the  court  within 
ihe  district  of  which  the  mortgaged  kmds,  tenements  or 
hereditaments  or  any  part  thereof  are  situate  (A). 

The  jurisdiction  of  the  county  court  to  enforce  a  charge 
is  not  affected  by  the  fiu^t  that  the  mortgagor  has  become 
bankrupt  (t).  A  suit  is  not  the  less  a  redemption  suit 
within  this  section  because  the  right  to  redeem  is  disputed. 
And  the  county  court  judge  has  power  to  determine  any 
question  incident  to  the  right  to  redeem  (A). 

Specific  Performance.^^The  county  courts  have  the 
same  jurisdiction  as  the  Court  of  Chancery  for  enforcing  the 
specific  performance  of  or  the  reforming,  delivering  up  or 
cancelling  of  any  aCTcement  for  the  sale,  purchase  or  lease 
of  any  property,  where,  in  the  case  of  a  sale  or  purchase, 
the  purchase-money,  or,  in  the  case  of  a  lease,  the  value  of 
the  property,  does  not  exceed  500/.  (/)• 


(O  28  &  29  Vict  c  99,  8.  10, 
p.  46i6.  As  to  the  meaning  of  the 
words  "reside"  and  <* cany  on  busi- 
ness," see  ante,  p.  77. 

(/)  ^aker  v.  WaU,  18  W.  R. 
185. 

(y)  lb.  8. 1.  As  to  the  jorisdio- 
tion  of  the  Coort  of  Chanceiy  over 
mortgages,  see  Story,  £q.  Jar.  chap. 
xxriL,  6th  edit.;  Spence,  book  iii., 
chap.  xiii. 

(A)  28  &  29  Yict  c.  99,  s.  10,  p. 

(i)  Medkurgt  t.  Golder,  16  L.  T., 
N.S.  60. 


(*)  Powell  v.  HUmpwn^  18  W, 
R.  184. 

(0  80  &  31  Vict  c  142,  s.  9,  p.  462. 
This  act  (s.  88)  repeals  clause  4  of 
28  &  29  Vict  c.  99,  s.  1,  which  had 
given  jurisdiction  in  "all  suits  for 
specific  performance,  or  for  the  de- 
livering np  or  cancelling  any  agree- 
ment for  the  sale  or  purchase  danj 
property,  where,  &c"  In  conse- 
quence of  the  omission  of  the  word 
"of"  in  this  clause,  after  the  words 
"specific  performance,"  doubts  had 
onsen  whether  the  clause  extended 
to  the  specific  performance  of  agree- 


Jurisdiction  for  the  Relief  of  Trustees* 


271 


This  jurisdiction  is  to  be  exercised  by  the  court  within    Chap.  Vm. 
the  district  of  which  the  defendants^  or  any  one  of  them^ 
resides  or  carries  on  business  (m). 

Jurisdiction  for  the  Relief  of  Trustees."] — Any 'moneys,  Juriadictioii 
annuities,  stocks  or  securities  vested  in  any  persons,  as  ^^'  *^®  ^^^ 
trustees,  executors,  administrators,  or  otherwise,  upon  trusts      w^nw*^"- 
within  the  meaning  of  the  Trustee  Relief  Acts,  where  the 
same  do  not  exceed  500/.  in  amount  or  value,  may,  in  the 
case  of  money,  be  paid  into  a  savings  bank,  and  in  the  case 
of  stocks  or  securities  transferred  to  or  deposited  with  the 
registrar  and  treasurer  of  a  county  court,  to  abide  the  orders 
of  the  court,  by  such  trustees  or  other  persons,  or  the  major 
part  of  them  (n). 

If  it  appears  that  the  major  part  of  such  trustees  or  other 
persons  are  desirous  of  talang  advantage  of  this  provision, 
but  that  for  any  reason  the  concurrence  of  the  others  can- 
not be  had,  the  Qoxirt  may  order  the  transfer,  payment  or 
delivery  to  be  made  by  the  major  part,  without  the  con- 
currence of  the  others;  and  if  any  moneys,  or  government 
or  parliamentary  securities  are  in  the  hands  of  a  banker, 
broker  or  other  depositary,  the  court  may  order  the  de- 
positary to  pay  or  deliver  them  to  the  major  part  of  the 
trustees,  for  the  purpose  of  their  bein^  paid  in  or  delivered 
to  the  court.  And  the  act  of  the  majority  is  thereupon  as 
effectual  as  the  act  of  the  whole  number  would  be ;  and  the 
depositary  is  protected  (o). 

where  trustees  pay  in  money  or  transfer  or  deposit 
stocks  or  securities  under  these  provisions,  the  receipt  or 
certificate  of  the  proper  officer  is  a  sufficient  discharge  to 
the  trustees  for  the  money,  stocks  or  securities  paid,  trans- 
ferred or  deposited  (/?). 

Where  a  trust  fund  is  thus  paid  in  by  trustees,  the  court, 
in  the  exercise  of  its  general  jurisdiction  for  the  execution 


ments  otber  than  the  a^jeements  for 
Bale  or  purchase  mentioned  imme- 
diately after.  And  no  proyision  was 
made  for  the  case  of  agreements  for 
leases,  unless  the  constrnction  which 
extended  the  words  specific  per- 
formance to  all  agreements  were 
adopted.  To  meet  uiese  defects  the 
present  section  was  substituted.  As 
to  when  the  Conrt  of  Chancery  will 
decree  specific  performance,  see 
Story,  £q.  Jor.,  chap,  xviii,  6th 
^it. ;  Spenoe,  book  iii.,  chap,  xyiii.; 


notes  to  Ouddee  t.  Butter ,  1  White 
&  Tudor,  L.  C.  Eq.  640,  2nd  edit 

(m)  28  &  29  Vict.  c.  99,  s.  10,  p. 
466.  See  Baker  t.  Wait,  ante, 
p.  270;  as  to  the  meaning  of  the 
words  "resides  or  carries  on  busi- 
ness," see  ante,  p.  68. 

(n)  30  &  81  Vict.  c.  142,  s.  24, 
p.  463. 

{o)  lb.  s.  25,  p.  464,  embodying 
12  &  13  Vict  c.  74. 

(p)  lb.  8.  24,  p.  464. 


272  Jurisdiction  under  Trustee  Acts. 

Part  m.  of  fmsts,  has  power  to  administer  the  trust,  and  to  make 
'  all  such  orders  as  may  be  necessary  for  that  purpose.     And 

this  jurisdiction  it  will  exercise  upon  the  petition  of  any 
person  interested  in  the  trust  ( 5'). 

Proceedings  under  these  provisions  may  be  taken  in  the 
county  court  within  the  district  of  which  the  trustees  or 
any  one  of  them  resides  (r). 

Any  trustee,  executor  or  administrator  may  apply  to  the 
court  for  the  opinion,  advice  or  direction  of  the  judge  on 
any  question  respecting  the  management  or  administration 
of  the  trust  property  or  the  assets  of  any  testator  or  intes- 
tate, such  apphcation  to  be  served  upon  or  the  hearing 
thereof  to  be  attended  by  all  persons  interested  in  such 
application,  or  such  of  them  as  the  judge  shall  think  expe- 
dient; and  the  trustee,  executor  or  administrator  actmg 
upon  the  opinion,  advice  or  direction  given  by  the  said 
judge  18  to  U  deemed,  so-fer  aa  regards  hia  own  responai- 
bility,  to  have  discharged  his  duty  as  such  trustee,  executor 
or  administrator  in  the  subject-matter  of  the  application. 
But  the  act  does  not  indemnify  any  trustee,  executor  or 
administrator  in  respect  of  any  act  done  in  accordance 
with  such  opinion,  advice  or  direction  as  aforesaidj  if  he 
has  been  guilty  of  any  fi*aud  or  wilful  concealment  or  mis- 
representation in  obtaining  such  opinion,  advice  or  direc- 
tion; and  the  costs  of  the  application  are  in  the  discretion 
of  the  judge  («). 

There  is  no  express  enactment  as  to  the  court  which 
can  exercise  this  jurisdiction ;  but  sect.  10,  clause  6,  of 
28  &  29  Vict.  c.  99,  enacts  that  all  proceedings  not  other- 
wise provided  for  shall  be  instituted  in  the  court  within 
the  district  of  which  the  defendants  or  any  of  them  reside 
or  carry  on  business.  Strictly  speaking,  there  are  no  de- 
fendants to  a  petition,  but  the  petition  in  this  case  must 
be  served  upon  the  persons  interested,  that  is  to  say,  the 
cestuis  que  trust;  and  probably  it  may  be  held  that 
proceedings  may  be  had  m  the  court  within  the  district 
of  which  any  of  the  persons  so  to  be  served  reside  or  cany 
on  business  (^). 

Jnrifldietloii  Jurisdiction  under  Trustee  ActsJ] — The  next  branch  ot 

under  Trustee    equitable  jurisdiction  enjoyed  by  the  county  courts  is  that 

{q)  Order  xi,  Rnle  17.  plied  to  the  conntj  oonrts  bj  2S  A; 

(r)  30  &  31  Vict,  c  142,  s.  24,  29  Vict  c.  99,  s.  1,  p.  461. 

p.  463.  {t)  See  Baker  t.  WaU,  18  W.  R. 

{$)  22  &  28  Vict.  c.  86,  8.  80,  ap-  185,  ante,  p.  270. 
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conferred  by  the  Trustee  Acts  of  1850  and  1852  (13  &  14    Chap.  VIII. 
Vict.  c.  60,  and  15  &  16  Vict.  c.  65)  applied  to  the  county 
courts  by  28  &  29  Vict.  c.  99,  sect.  1.     The  object  of  this 
jurisdiction  is  twofold ;  first,  to  remove  the  difficulty  which 
often  arises  from  the  inability  or  omission  of  trustees  to 
discharge  the  duties  of  their  trust;  and  secondly,  to  pro- 
vide for  the  appointment  of  new  trustees  where  necessary. 
To  effect  the  first  of  these  objects,  power  is  given  to 
the  court  to  make  a  vesting  order  vesting  the  estates  of 
trustees  and  others  in  any  other  person,  or  releasing  or 
vesting  their  contingent  interests  in  the  following  cases: — 
Where  a  trustee  or  mortgagee  is  an  infant  («); 
Or  a  trustee  is  out  of  the  jurisdiction  {x) ; 
Or  where  it  is  uncertain  which  of  several  tnistees  was 
the  survivor,  or  whether  the  survivor  is  living  or 
dead(y); 
Or  where  a  trustee  has   died  intestate  without  an 
heir  (z),  or  refuses  to  convey  to  a  person  entitled 
to  a  conveyance  (a). 
A  similar  order  may  be  made  as  to  the  contingent 

rights  of  an  unborn  trustee  (^). 
So  an  order  may  be  made  vesting  mortgaged  estates 

in  the  person  entitled  to  a  reconveyance; 
Where  the  mortgagee  has  died  without  entry  and  the 
mortgage  is  satisfied,  if  the  heir  or  devisee  of  the 
mortgagee  is  out  of  the  jurisdiction,  or  refiises  to 
convey,  or  it  is  uncertain  which  of  several  was 
the  survivor,  or  whether  such  survivor  is  living 
or  dead,  or  if  the  survivor  has  died  intestate  with 
an  heir(c). 
In  any  of  these   cases  the   court  may,  instead  of 
making  a  vesting  order,  ap{)oint  any  person  to 
convey  (rf). 
A  like  vesting  order  may  be   made  in  respect  of 
stock,  if  a  trustee  be  an  infant,  or  out  of  the 
jurisdiction,  or  cannot  be  founds  or  refuses  to 

(u)  13  &  14  Vict.  c.  60,  88.  7,  8.  11, 12. 

A  Testmg  order  requires  the  same  (y)  lb.  S8.  13, 14. 

stamp  as  a  conveyance ;  16  &  16  Iz)  lb.  s.  15. 

Vict.  c.  55,  8.  13.    The  cases  de-  (a)  15  &  16  Vict  c.  55,  s.  2. 

cided  on  the  Trustee  Acts  are  col-  {h)  13  &  14  Vict,  c  60,  s.  16. 

lected  in  2  Daniell's  Chancery  Prac-  Ic)  lb.  s.  19. 

tice,  ch.  xIt.,  b.  4.  (d)  lb.  s.  20. 

(jB)  13  &  14  Vict.  c.  60,  88. 9, 10, 

P.N.  T 
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Fabt  III.  transfer,  or  it  be  uncertain  whether  he  be  living 

or  dead,  or  the  stock  stands  in  the  name   of  a 
deceased  person  (e), 
A   like  vesting  order  may  be  made  as  to  the  legal 
right  to  choses  in  action,  in  any  of  the  cases 
first  mentioned  except  infancy  {/). 
A  like  vesting  order  may  be  made  where  any  person 
bound  by  a  decree  has  been  ordered  to  sell  and 
convey  lands  (^); 
Or  where  anybody  neglects  to  transfer  stock  or  sue 
for  a  chose  in  action  after  he  has  been  ordered 
by  the  court  to  do  so  (A);  or  a  personal  repre- 
sentative in  the  like  case   neglects  to  transfer 
stock  standing  in  the  name  of  the  deceased  (i). 
The  court  may  make  any  declarations  and  give  any 
directions,  as  to  the  manner  in  which  the  right 
to  any  stock  or  chose  in  action  transferred  by  a 
vesting  order  shall  be  exercised  (A). 
Secondly,  as  to  the  appointment  of  new  trustees: — when- 
ever it  is  expedient  to  appoint  a  new  trustee  or  new  trus- 
tees, and  it  is  found  inexpedient,  difficult,  or  impracticable 
to  do  so  without  the  assistance  of  the  court,  the  court  has 
power  to  make  an  order,  appointing  a  new  trustee  or  new 
trustees,  in  substitution  ror  or  addition  to  the  existing 
trustees,  if  there  be  any,  or  as  sole  trustee  or  trustees,  if 
there  be  none(/).     A  new  trustee  may  be  appointed  in 
lieu  of  one  convicted  of  felony  (m). 

The  court  has  power  further,  by  the  same  or  a  subse- 

Siuent  order,  to  vest  the  trust  estates,  or  the  riffht  to  sue 
or  choses  in  action  in  the  tnistees  so  appointed (n). 

Applications  to  the  court  under  these  acts,  if  they  be 
for  the  appointment  of  new  trustees  or  relate  to  trust  pro- 
perty, may  be  made  by  any  one  of  the  cestui  que  trusts,  or 
by  any  person  duly  appointed  a  trustee ;  or,  if  they  relate 
to  property  subject  to  a  mortgage,  by  any  person  bene- 
ficially interested  in  the  equity  of  redemption,  whether 
under  disability  or  not,  or  any  person  interested  in  the 
money  secured  (o). 

The  application  must  be  made  to  the  court  within  the 

(e)  13  &  14  Vict.  c.  60, 6S.  20,  22,  (*)  13  &  14  Vict.  c.  60.  s.  31. 

28, 24, 25;  15  &  16  Vict.  c.  65,  8.  3.  (I)  lb.  s.  32;  15  &  16  Vict  c.  55, 

(/)  lb.  88.  22,  23,  24,  25.  8.  9. 

Q)  15  &  16  Vict  c.  55,  B.  1.  (w)  15  &  16  Vict  c.  65,  s.  8. 

(h)  lb.  8.  4.  (w)  13  &  14  Vict  c.  60, 88.  34, 36. 

(»)  lb.  8.  6.  (o)  lb.  8.  37. 
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district  of  which  the  persons  making  the  application^  or    Chap.  VIII. 
any  one  of  them  reside  or  resides  (p). 

The  authority  of  the  court  under  these  acts  extends  to 
all  lands  and  personal  estate  situate  in  any  of  her  Majesty's 
dominions  except  Scotland  (<7). 

The  jurisdiction  is  limited  to  cases  in  which  the  trust 
estate  or  fund  to  which  the  proceeding  relates  does  not 
exceed  500/.  in  amoimt  or  value  (r). 

These  provisions  apply  to  implied  and  constructive  as 
well  as  to  express  trusts  \s),  Ileirs  or  devisees  of  lands 
ordered  to  be  sold  are  trustees  (t).  And  whenever  lands 
are  directed  to  be  conveyed  the  court  may  declare  who 
are  trustees  (m).  This  provision  applies  too,  where  in 
a  suit  for  partition  the  lands  are  ordered  to  be  sold  instead 
of  being  divided  {x). 

This  jurisdiction  may  be  exercised  in  the  course  of 
a  suit  or  other  proceeding  if  circumstances  requiring  it 
arise  (y). 

Maintenance  of  Infants^ — The  county  court  has  the  Maintenance 
same  jurisdiction  as  the  Court  of  Chancery  in  aU  pro-  ^^  infanta, 
ceedings  relating  to  the  maintenance  or  advancement  of 
in&nts,  in  which  the  property  of  the  infant  does  not  exceed 
500/.  in  amoimt  or  value  (z). 

There  is  no  express  provision  as  to  the  court  by  which 
this  jurisdiction  is  to  be  exercised.  Clause  6  of  28  &  29 
Vict.  c.  99,  s.  10,  therefore  applies  to  it.  And  it  would 
seem  that  under  that  clause  the  proceedings  may  be  in  the 
court  in  which  any  of  the  persons  on  whom  the  petition 
was  to  be  served  resides  or  carries  on  business  (a). 

Partner  ship. 1 — The  next  branch  of  equitable  jurisdiction  Partnership, 
is  that  which  relates  to  partnerships.     The  county  court 
has  the  same  jurisdiction  as  the  Court  of  Chancery  in  dis- 
solving and  winding  up  partnerships  where  the  whole  pro- 

ip)  28  &  29  Vict  c.  99,  s.  10,  p.  (ar)  81  &  32  Vict  c.  40,  s.  7, pott, 

466.  p.  277. 

(^)  13  &  14  Vict  c.  60,  8.  54.  (y)  13  &  14  Vict  c.  60,  s.  43. 

(r)  28  &  29  Vict  c.  99,  8.  1,  p.  («)  28  &  29  Vict  c.  99.  8.  1.   As 

462.  to  when  maintenance  will  be  ordered, 

(«)  13  &  14  Vict.  c.  60,  9. 1.    This  see  Lewin  on  Trusts,  384  et  seq.,  4th 

jurisdiction  may  be  exercised  in  r&-  edit;  2  DanielPs  Ch.  Prac.,ch.  xxiii. 

spect  to  charitable  trust,  s.  45.  s.  2;  23  &  24  Vict  c.  145. 

(0  lb.  8.  29.  (a)  See  ante,  p.  272 ;  and  see 

(«)  lb.  s.  30.  Bak^  V.  Wait,  18  W.  B.  185,  ib. 

t2 
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perty,  stock,  and  credits  of  the  partnership  does  not  exceed 
500/.  in  amount  or  value  {b). 

This  jurisdiction  is  to  be  exercised  by  the  court  within 
the  district  of  which  the  partnership  business  was  or  is 
carried  on  (c). 

Injunctions^] — The  county  court  has  the  same  power 
as  the  Court  of  Chancery  to  grant  orders  in  the  nature  of 
injunctions,  where  such  orders  are  requisite  for  granting 
relief  in  matters  within  their  equitable  jurisdiction,  or  to 
stay  proceedings  at  law  to  recover  any  debt  provable 
under  a  decree  for  administration  made  by  the  court  to 
which  application  for  the  order  to  stay  proceedings  is 
made  (d). 

Application  for  an  injunction  must  be  made  to  the  court 
in  which  the  proceedings  are  being  carried  on  to  which 
the  injunction  is  incident  (e). 

Jurisdiction^  Concurrent^] — The  jurisdiction  of  the 
county  court  in  equity  is  only  concurrent  with  that  of 
the  Court  of  Chancery.  And,  therefore,  a  plaintiff  who 
brings  a  suit  in  the  Court  of  Chancery,  which  he  might 
have  brought  in  the  county  court,  is  not  necessarily  dis- 
entitled to  his  costs  {/)•  But  it  would  seem  that  where 
the  case  might  equally  well  have  been  disposed  of  in  the 
county  court,  and  there  is  no  sufficient  reason  for  pro- 
ceeding in  the  Court  of  Chancery,  only  such  costs  as 
could  have  been  allowed  in  the  county  court  will  be  allowed 
in  Chancery  {g). 

Partition.] — The  county  court  has  the  same  power  as 
the  Court  of  Chancery  in  suits  for  partition,  where  the 
property  in  question  does  not  exceed  five  hundred  poimds 
m  value  (A). 

This  jurisdiction  is,  it  would  seem,  to  be  exercised  by  the 


(V)  28  &  29  Vict.  c.  99,  8. 1.  As 
to  when  the  Court  of  Chancery  will 
dissolve  and  wind  up  a  partnership, 
Bee  Lindlej  on  Partnership,  bk.  i. 
chap.  8;  Story,  Eq.  Jnr.  chap.  15. 

(c)  28  &  29  Vict  c.  99,  s.  10. 

{d)  28  &  29  Vict.  c.  99,  s.  1.  As 
to  the  cases  in  which  the  Court  of 
Chancery  grant  injunctions  in  aid 
of  its  ordinary  iurisdiction,  or  to 
restrain  proceedings  at  law,  see 
Darnell's  Chanceiy  Practice,  chap. 


xxxvi. ;  Lindley  on  Partnership,  bk. 
iii.  chap.  x.  s.  .S,  2nd  edit. ;  Lewin  on 
Trusts,  613, 5th  edit.;  2  Williams  on 
Executors,  part  v.  bk.  i.  chap.  ii. 

{e)  28  &  29  Vict.  c.  99.  As  to 
injunction  granted  on  ex  parte  ap- 
plication, see  post,  p.  296. 

(/)  Scott 0  V.  Heritage,  L.  R., 
3  Eq.  212. 

(ff)  Simont  y.  M*Adam,  L.  R.,  6 
Eq.  824. 

{h)  31  &  32  Vict.  c.  40,  8.  12. 
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court  within  the  district  of  which  the  defendants  or  any    Chap.  VIIL 
one  of  them  reside  or  carry  on  business  (i). 

Wherever  lands^  whether  of  freehold  tenure,  or  copy- 
hold or  customary  freehold,  are  held  in  undivided  shares  by 
several  persons  as  coparceners,  joint  tenants,  or  tenants  in 
common,  the  jurisdiction  of  equity  to  decree  a  partition 
arises  ( A) ;  and  any  one  of  the  persons  interested  is  entitled 
to  a  partition  as  of  right  (/).  The  court  must  determine 
what  the  respective  rights  of  the  parties  are,  and  for  this 

Jurpose  may  direct  any  necessary  inquiries  to  be  made  {m). 
f  the  parties  do  not  agree  upon  the  partition  to  be  made, 
the  course  is  to  appoint  commissioners  to  make  it.  And 
upon  their  repoi;t  the  court  decrees  that  the  property  be 
divided  accordingly ;  and  that  miitual  conveyances  be  exe- 
cuted by  the  several  parties  (w).  If  it  be  necessary  in 
order  to  secure  an  equality  between  the  parties,  the  court 
may  decree  that  a  sum  of  money  be  paid  or  a  rent-charge 
granted  by  one  to  another  for  owelty  or  equality  of  par- 
tition. But  it  is  for  the  court  not  the  commissioners  to 
direct  this  (o). 

By  31  &  32  Vict  c.  40,  if  it  appears  to  the  court  that 
for  any  reason  a  sale  of  the  property  and  distribution  of  the 
proceeds  would  be  more  beneficial  to  the  parties  interested 
than  a  partition,  it  may,  at  the  request  of  any  party,  order 
a  sale  and  distribution  accordingly  (/?).  In  any  case  it 
may  do  so  on  the  application  of  any  party  unless  the  other 
parties  undertake  to  purchase  the  snare  of  the  party  re- 
questing a  sale  (y ).  And  if  parties  interested  to  the  extent 
of  one  half  or  upwards  request  a  sale,  the  court  must, 
unless  it  sees  good  reason  to  the  contrary,  direct  a  sale  (r  j. 
Upon  any  such  sale  the  court  may  allow  any  of  the  parties 
interested  to  bid  on  such  terms  as  it  may  think  fit  {s). 

Powers  of  Judge.'] — The  judge  acting  in  equity  has,  in  Powers  of 
addition  to  his  other  powers  and  authorities,  all  the  powers  J^^K®- 
and  authorities  of  a  judge  of  the  Court  of  Chancery  (f). 

{%)  28  &  29  Vict  c.  99,  8.  10,  (m)  Agar  v.  Ihirfax,  ante, 

clause  6;  81  &  82  Vict.  c.  40,  s.  12.  (n)  Darnell's  Chancery  Practice, 

See  Baker  t.  Wait,  18  W.  R.  185,  chap.  xxTiii. ;    Notes  to  Agar  v. 

ante,  p.  272.  Fairfax^  ante, 

(A)  Story's  Eqnity Jurisprudence,  (o)  Ibid, 

chap.  xir. ;  Daniell's  Chancery  Prao  ( jp )  Sect.  3. 

tice,chap.  xxTiii.; -4jarv.  Jbif/«a?,  {q)  Sect.  5. 

1 7  Ves.  533 ;  8,  C,  2  White  &  Tudor,  (r )  Sect.  4. 

I..  C.  Eq.  407,  8rd  edit  («)  Sect  6. 

(Z)  Bwring  t.  Nazh,  1  V.  &  B.  {t)  28  &  29  Vict  c.  99,  B.  2,  p. 

563.  462. 
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Powers  and  Duties  of  Officers."] — The  treasurer,  regis- 
tiar,  and  high  bailiff  are  to  discharge  any  duties  which 
an  oflScer  of  the  Court  of  Chancery  can  discharge  (m). 

It  is  the  duty  of  the  registrar  to  keep  a  book  to  be 
called  "The  Suits  and  Proceedings  in  Equity  Book," 
and  enter  and  number  in  such  book  each  suit  or  pro- 
ceeding consecutively  in  the  order  in  which  they  are 
entered,  and  also  enter  therein  a  note  of  all  documents 
filed  and  steps  taken  in  such  suit  or  proceeding  {x). 

Upon  the  filing  of  any  document  it  is  to  be  distinguished 
by  the  number  of  the  plaint  or  petition  in  respect  of  which 
it  is  filed  being  indorsed  upon  it,  and  to  be  fiurther  dis- 
tinguished fi-om  other  documents  filed  in  the  suit  or  pro- 
ceedings by  placing  after  the  number  a  distinctive  letter 
of  the  alphabet  (y). 

He  must  comply  with  all  regulations  from  time  to 
time  made  by  the  Commissioners  of  her  Majesty's  Trea- 
siuy  for  the  safe  custody  of  any  securities  deposited  with 
him  under  sect.  24  of  30  &  31  Vict.  c.  142  (z). 

The  registrar  is  the  taxing  officer  of  the  court  (a). 

The  duties  of  the  registrar  in  the  various  stages  of 
equitable  proceedings  wiU  be  found  under  the  appropriate 
headings  later  in  this  chapter. 

It  is  the  duty  of  the  high  bailiff  to  serve  all  documents 
issued  to  him  by  the  registrar  for  service,  and  to  execute 
all  warrants  (^).  He  must  pay  over  all  moneys  received 
by  him  to  the  registrar  within  twenty-four  hours,  to  the 
credit  of  the  suit  or  proceeding  in  which  it  is  received  (c). 

The  duties  of  the  high  bailiff  in  particular  stages  of 
equitable  proceedings  will  be  stated  hereafter  under  their 
appropriate  headings. 

Orders  of  Practice.] — The  committee  of  judges  acting 
under  the  19  &  20  Vict.  c.  108,  s.  32,  have  power  to 
fiiime  orders  regulating  the  practice  in  equity,  as  at 
law  (rf).  By  the  present  orders  the  iniles  of  practice  in 
force  at  law  are  to  prevail  in  equity,  except  so  far  as  it  is 
otherwise  ordered  (e). 


(w)  28  &  29  Vict  c.  99,  s.  2,  p. 
462. 

(a?)  Order  xx.  Rule  1. 
(y)  lb.  Rnle  2. 
Iz)  lb.  Rule  %jpogt,  p.  293. 
(jBt)  Order  xxiii.  Rule  21. 
{h)  Order  xxi.  Role  2. 


(<7)  lb.  Rule  4. 

(/)  28  &  29  Vict  c.  99,  s.  16, 
p.  467.  Sect  17  authorizes  the  com- 
mittee to  frame  a  scale  of  costs.  See 
post,  p.  308. 

{e)  Order  xxiii.  Rule  27. 
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Documents.'] — All   plaints,  petitions,  statements,  and    Chap.  VIII. 
documents  whatsoever  in  any  suit  or  matter  which  are  Docaments. 
required  to  be  filed  must  be  on  foolscap  paper,  and  may 
be  wholly  or  partly  printed  or  written,  and   dates   and 
simtis  occurring  therein  may  be  expressed  in  figures  (y*). 

All  judicial  or  official  documents  in  any  suit  or  pro- 
ceeding, and  all  copies  thereof  issued  by  tne  court,  must 
be  stamped  by  the  registrar  with  the  seal  of  the  comi;  (^). 

Where  any  proceedings  or  documents  are  filed  an  extra 
copy,  in  addition  to  the  copies  to  be  delivered  under  these 
orders,  must  be  left  with  the  registrar  for  the  use  of  the 
ju^e  (A). 

The  registrar  transmits  by  post,  prepaid,  to  the  judge, 
five  days  before  the  sitting  of  the  comi;,  all  copies  of 
proceedings  and  documents  left  for  his  use  under  these 
orders  {i). 

Copies  of  aU  proceedings  or  documents  must  be  pre- 
pared by  the  registrar  for  any  person  requiring  the  same, 
upon  payment  of  the  costs  of  such  copies  when  the  order 
for  the  same  is  given  (A). 

Service  of  Documents^] — Every  dociunent,  the  mode  of  Service  of 
serving  which  is  not  specially  defined  by  order,  may  be  <^<^'""«'*^ 
served,  and  the  service  thereof  proved  in  conformity  with 
the  practice  as  to  the  ser>dce  of  summonses  at  law,  except- 
ing so  &r  as  relates  to  the  time  of  ser\ace  (/). 

vVhere  a  party  acts  by  attorney,  service  of  any  proceed- 
ing or  document  upon  such  attorney,  or  delivery  of  the 
same  at  his  office,  or  sending  the  same  to  liim  by  post,  is 
good  service  upon  the  party  for  whom  such  attorney  acts, 
as  upon  the  day  when  the  same  is  so  served  or  dehvered, 
or  upon  which  in  the  ordinary  course  of  post  it  would  be 
delivered,  except  in  cases  where  by  the  orders  personal 
service  upon  a  party  is  required  (m). 

Any  proceeding  or  document  may,  by  leave  of  the 
registrar,  be  served  by  the  attorney  of  the  party  requiring 
to  effect  such  service ;  but  the  costs  of  such  service,  and 
proof  thereof,  are  not  allowed,  except  by  order  of  the 
judge  (n). 

Where  by  reason  of  the  absence  of  any  party,  or  from 
any  other  sufficient  cause,  the  service  of  any  summons, 

(/)  Order  xxiii.  Rule  1.  (*)  lb.  Rule  10. 

{g)  lb.  Role  2.  (0  lb.  Role  3. 

(A)  lb.  Rule  8.  (w)  lb.  Rule  12. 

(i)  lb.  Rule  9.  {n)  lb.  Rule  13. 
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Pabt  m.  notice,  proceeding,  or  document  cannot  be  made,  or  ought 
in  the  opinion  of  the  judge  to  be  dispensed  with,  the  judge 
may  wholly  dispense  with  such  service,  or  may,  at  his 
discretion,  order  any  substituted  service  or  notice  by  ad- 
vertisement or  otherwise  in  Keu  of  such  service  (o). 

Conduct  of  Cause.'] — The  judge  may  order  what  party 
shall  have  the  conduct  of  any  suit  or  proceeding,  or  any 
part  thereof,  and  may  rescind  or  alter  such  order,  or  make 
new  orders  in  that  oehalf,  from  time  to  time  as  he  shall 
think  fit  (;?).  ^ 

Proceedings  by  Attorneys.'] — Where  by  order  any  act 
is  to  be,  or  L/be,  doneVany.  partj.  to\  suit  or  V 
ceeding,  such  act  may  be  done  either  in  person  or  by  his 
attorney  (q). 

Where  any  party  to  a  suit  or  proceeding  changes  his 
attorney  he  must  give  notice  in  writing  of  such  change  to 
the  registrar,  stating  the  name  or  firm  and  place  of  busi- 
ness of  the  new  attorney,  and  the  registrar  shall  file  the 
notice  (r). 

Barnes  of  Defendants.'] — Where  any  party  to  any  suit 
or  proceeding  is  unacquainted  with  the  christian  name 
of  any  person  whose  name  he  desires  to  insert  in  any 
plaint,  proceeding,  or  document,  he  may  describe  sucn 
person  by  his  surname,  or  by  his  surname  and  the  initial 
of  his  christian  name,  or  by  such  name  as  he  is  generally 
known  by  (s). 

Times  for  pro-        Times  for  Proceedings.] — The  judge  may,  if  he  think 
ceedings.  g^^  enlarge  or  abridge  any  of  the  times  fixed  by  the  orders 

for  taking  any  step,  or  filing  any  document,  or  giving  any 

notice,  in  any  suit  or  proceeding  (^). 


Names  of  de- 
fendants. 


Times  for 
sittings. 


Times  for  Sittings.]  —  The  times  of  the  sitting  of  a  county 
court  in  matters  of  equity  are  those  appointed  for  the 
transaction  of  the  general  business  of  tne  court,  unless 
the  judge  otherwise  orders  and  he   appoints  a   special 


(jo)  Order  xxiii.  Role  14.  As  to 
service  of  orders  in  the  nature  of 
an  injonction,  see  Order  xvi.  Bole 
5,  pott,  p.  299. 

{p)  lb.  Role  17.    See  2  Daniell's 


Ch.  Prac.,  chap.  xxix.  s.  3. 
^q)  lb.  Rule  11. 
(r)  lb.  Rule  4. 
{$)  lb.  Rule  7. 
it)  lb.  Rule  18. 
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day  or  days  for  a   sitting   of  the   court   in  matters  of  Caap.  Vin. 
equity  (w). 

Advertisements.^ — The  judge  is  to  order  in  what  news-  Advertise- 
paper  any  advertisements  which  may  from  time  to  time  be  ^^^^ 
ordered  m  any  suit  or  proceeding  shall  be  inserted  ;  and 
when  there  is  no  fund  in  court,  the  expense  of  such  ad- 
vertisements must  be  paid  to  the  registrar  by  the  party 
requiring  the  same  before  they  are  inserted  (x). 

All  advertisements  to  be  inserted  in  the  London  Ga- 
zette are  to  be  transmitted  to  the  registrar  of  county  court 
judgments  in  London,  who  ^'ill  cause  them  to  be  classified 
and  inserted  in  lists  under  the  direction  of  the  Commissioners 
of  her  Majesty's  Treasury  {j/). 

Appearance  by  Next  Friend,"] — Before  the  name  of  any  Appearance  bj 
person  is  used  in  any  suit  or  proceeding  as  next  friend  of  ^^^  friend, 
any  infant,  married  woman,  or  other  party,  such  person 
must  sign  an  undertaking,  in  the  form  given  in  the 
schedule,  to  be  responsible  for  any  costs  to  which  the 
plaintiff  or  applicant  may  become  liable  in  the  course  of 
the  suit  or  proceeding,  and  such  undertaking  shall  be 
annexed  by  the  registrar  to  the  plaint  or  petition  (a). 

If  this  rule  be  not  complied  with  the  judge  ought  to 
suspend  the  cause,  not  dismiss  it  (^). 

Forms.'] — All  proceedings  and  documents  may  be  in  Forma, 
forms  similar  to  the  forms  in  the  schedule  to  the  orders 
where  the  same  are  applicable;  and  in  cases  where  no 
forms  are  provided,  parties  must  frame  the  proceedings 
or  documents,  using  as  guides  those  contained  in  the 
schedule  (c). 

Suits.] — All  applications  to  the  court  for  administra-  Suits, 
tion;  for  the  execution  of  trusts;  for  foreclosure  or  redemp- 
tion ;  for  the  specific  performance,  reforming,  delivering 
up  or  cancelling  of  agreements,  for  the  dissolution  of 
partnerships,  or,  it  would  seem,  for  partition  (rf),  must  be  by 
way  of  suit  in  equity  {e). 


s 


tf)  Order  xxiii.  Rale  6.  (6)  miliams  y.  Williamt,  16  L. 

X)  lb.  Rule  15.  T.,  N.  S.  581. 
(y)  lb.  Rule  16.  (c)  Order  xxiii.  Rule  26. 

{a)  lb.  Rule  19.    For  form,  see  (<^  31  &  32  Vict.  c.  40,  s.  12. 

App.,  Equity,  Form  1.  (e)  Order  i.  Rule  1. 
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The  Plaint. 


Fast  UL  The  Plaint^ — A  suit  is  commenced  by  filing  a  plaint 

TheFUint       in  equity  (/). 

The  plaint  must  state  the  name,  address  and  description 
of  the  plaintiff  and  defendant :  and  where  any  party  sues  or 
is  sued  in  a  representative  character  he  must  be  so  de- 
scribed (ff).  It  must  contain  a  concise  statement  of  the 
grounds  upon  which  the  plaintiff  seeks  to  obtain  relief, 
and  ask  for  the  specific  relief  to  which  he  conceives  him- 
self entitled,  and  also  for  general  reUef  (A). 

Where  it  is  filed  by  an  attorney  he  must  indorse  his 
name  or  firm  and  place  of  business,  and  that  the  plaintiff 
sues  by  him  as  attorney ;  and  where  there  is  more  than 
one  plaintiff,  and  the  plaint  is  not  filed  by  an  attorney,  the 

Elaintiff  who  actually  files  the  same  must  indorse  thereon 
is  name  and  address  (e).  The  plaintiff  or  his  attorney 
must  deliver  at  the  office  of  the  registrar  the  plaint,  with 
as  many  copies  thereof  as  there  are  defendants,  and  the 
registrar  forthwith  indorses  on  the  plaint  a  memorandum 
of  the  day  on  which  it  was  received  by  him,  and  when  so 
indorsed  it  is  taken  for  all  purposes  to  have  been  duly  filed 
on  the  day  so  indorsed  (A). 

The  snmmoii&        TTie  Summons.'] — The  registrar,  on  the  filing  of  the 

plaint,  must  make  out  a  summons  to  the  defendant,  or  to 
every  defendant,  if  more  than  one,  to  appear,  and  submit 
to  judgment  (/).  It  is  to  be  dated  of  the  day  on  which 
the  plaint  was  filed,  and  may  be  returnable  at  any  court  to 
be  holden  not  less  than  one  calendar  month  nor  more  than 
three  calendar  months  from  the  filing  thereof  (m).  It 
must  be  returnable  on  a  day  certain,  and  this  amounts  to 
setting  the  case  down  for  hearing  (n).  The  sunmions  with 
a  copy  of  the  plaint  annexed  must  be  served  by  the  bailiff 
withm  seven  days  (o).  But  the  court  may,  upon  a  proper 
affidavit,  allow  substituted  service  where  justice  reqiures 
it  (p).  And  where  a  defendant  is  out  of  England,  the 
judge,  or  in  his  absence  the  registrar,  may  direct  service 


(/)  Order  L  Rule  1. 

ig)  lb.  Bale  2.  Bat  see  ante, 
p.  280. 

{h)Jh.  Rule  3.  See  App.,  Equity, 
Forms  4,  6,  6,  7,  11,  which  may 
be  used  with  such  variations  as 
circmnstances  may  require.  Order 
i.  Bole  5. 


(i)  Order  i.  Rule  4. 
(*)  lb.  Rule  6. 

(0  lb.  Rule  7.     For  the  form, 
see  App.,  Equity,  Form  13. 
(m)  lb.  Rule  8. 
(fi)  Order  xxiii.  Rule  5. 
(<?)  Order  i.  Rule  9. 
(p)  Order  xxiii.  Rule  14. 
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within  such  time  and  in  such  manner  as  he  shall  think    Chap.  VIII. 
fit  {q). 

Admission.l — Where  any  defendant  desires  to  admit  Admuaiott. 
the  truth  of  the  allegations  in  the  plaint,  and  to  submit 
to  judgment,  he  may,  at  any  time  before  the  return-day 
of  the  original  summons,  in  the  presence  of  a  registrar  of 
a  county  court,  or  of  one  of  his  clerks,  or  of  an  attorney 
of  one  of  the  superior  courts,  sign  an  admission  in  a 
given  form.  The  signature  of  the  defendant  must  be 
verified  by  affidavit,  unless  signed  in  the  presence  of  the 
registrar  of  the  court  in  which  the  suit  is,  or  one  of  his 
clerks  (r).  The  admission  must  be  delivered  to  the  re- 
gistrar, together  with  a  copy  for  each  of  the  plaintiffii, 
or  where  the  plaint  is  filed  by  an  attorney,  with  a  copy 
for  such  attorney  only ;  and  the  registrar  is  forthwitn 
to  file  the  same,  and  transmit  a  copy  by  post  to  each 
plaintiff,  or  the  attorney,  as  the  case  may  be,  and  after 
the  receipt  of  such  copy  the  plaintiff  is  entitled  to  the 
costs  then  already  incurred,  and  to  the  further  costs 
of  attending  the  court  and  obtaining  the  decree  or  . 
order  to  be  made  upon  such  admission,  but  to  no  other 
costs  («). 

Disclaimer  or  Answer.'] — The  defendant  may,  within  Diaclaimeror 
eight  days  afler  service  of  the  summons,  by  a  statement  ^wer. 
in  writing  signed  by  him,  disclaim  any  interest  in  the 
subject-matter  of  the  suit,  or  admit  or  deny  any  of  the 
statements  in  the  plaint,  or  raise  any  question  of  law  on 
such  statements  without  admitting  the  truth  thereof;  or 
he  may  state  concisely  any  new  tact  or  document  upon 
which  he  intends  to  rely  as  a  defence  at  the  hearing,  or 
which  he  thinks  it  advisable  to  bring  to  the  notice  of  the 
court  (^). 

Tlie  making  or  not  making  of  this  statement  is  entirely 
optional ;  but  in  exercising  his  discretion  as  to  costs,  the 
judge  is  bound  to  consider  the  fact  of  a  defendant  having 
or  not  having  availed  himself  of  this  power  (m).  The 
statement  is  to  be  delivered  to  the  registrar,  together  with 
a  copy  for  each  of  the  plaintiffs,  or  where  the  plaint  is 
filed  by  attorney,  with  a  copy  for  such  attorney  only ;  and 

(q)  Order  i.  Rule  10.  (#)  Order  ii.  Rule  2. 

(r)  Order  il  Rule  1,  App.,  Equity,         (t)  lb.  Rule  3. 
Form  17.  (m)  lb. 
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the  registrar  is  forthwith  to  file  the  same,  and  transmit  a 
copy  by  post  to  each  plaintiff  or  the  attorney,  as  the  case 
may  be  {x).  Where  tne  statement  is  filed  by  an  attorney 
he  must  indorse  thereon  his  name  or  firm  and  place  of 
business,  and  that  the  defendant  defends  by  him;  and, 
where  it  is  not  filed  by  an  attorney,  the  defendant  who 
actually  files  it  must  indorse  his  name  and  address  (y). 

The  plaintiff  may  at  any  time  before  the  return-day,  by 
notice  in  writing  delivered  at  the  office  of  the  registrar, 
require  the  plamt  to  be  dismissed  as  against  aU  or  any 
of  the  defendants,  with  costs,  without  prejudice  to  further 
proceedings  or  suits,  and  such  notice  operates  as  an  order 
to  dismiss  accordingly ;  and  the  registrar  must  forthwith 
file  the  notice,  and  forward  a  copy  by  post  or  otherwise  to 
each  of  the  defendants  (z). 

Evidence.~\ — Except  where  it  is  otherwise  provided  by 
order,  the  evidence  of  witnesses  in  a  suit  is  to  be  taken 
vivd  voce  on  oath,  in  the  same  way  as  upon  the  hearing  of 
other  plaints  (a).  The  general  rules  of  evidence  are  the 
same  in  equity  as  at  law. 

Documents. '\—Yi\\he;t  party  who  desires  to  give  any 
document  in  evidence  may  give  to  any  other  party  notice  to 
admit  it,  and  the  consequence  of  neglect  to  give  the  notice, 
or  of  neglect  to  comply  with  it,  are  the  same  as  in  pro- 
ceedings at  law.  But  the  notice  must  be  given  not  less 
than  five  days  before  the  hearing  {b). 

The  right  of  either  party  to  require  inspection  of  docu- 
ments on  pain  of  an  adjournment  with  costs  if  it  be 
refused  (c),  and  the  rule  as  to  the  admission  of  documents 
without  proof  are  the  same  in  equity  as  in  law  (d). 

Where  a  party  requires  the  attendance  of  any  other 
party,  or  of  any  witness,  either  to  give  evidence  or  to  pro- 
duce documents,  he  may  procure  a  summons  for  that  pur- 
pose, to  be  issued  by  the  registrar  and  served  by  the 
bailiff;  and  in  every  summons  to  produce  documents  the 
registrar  must  insert  a  description  of  the  documents  re- 
quired (e).  If  a  party  so  served  does  not  at  the  hearing 
produce  the  documents  required  the  court  may,  upon 
admission  or  proof  of  the  service  of  the  summons  within  a 


(flj)  Order  ii.  Rule  4. 
(y)  lb.  Rule  5. 
(2)  lb.  Rale  6. 
(fl)  Order  iii.  Rule  1. 


(ft)  lb.  Rule  2. 

(c)  lb.  Rule  3. 

(d)  lb.  Rule  6. 
{e)  lb.  Rule  4. 
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reasonable  time,  and  that  such  documents  are  in  the  Chap.  vni. 
possession  of  the  party  8er\'ed,  and  that  they  relate  to  the 
matter  pending,  make  an  order  for  their  production  by 
him,  and  the  court  may  deal  with  them,  when  produced, 
and  with  all  costs  occasioned  by  their  non-production,  as 
may  appear  just.  But  this  provision  does  not  take  away 
the  rignt  to  give  secondary  evidence  of  documents  not 
produced  after  notice  (/). 

Affidavits.^ — Any  party  who  desires  to  use  at  the  hear-  Affidaviu. 
ing  an  affidavit  by  any  particular  witness,  or  an  affidavit 
as  to  particular  facts,  may,  ten  days  before  the  hearing, 
give  a  notice,  with  a  copy  of  such  affidavit  annexed,  to  the 
party  against  whom  such  affidavit  is  to  be  used ;  and  unless 
such  last-mentioned  party  shall  within  five  days  give  notice 
to  the  other  party  that  he  objects  to  the  use  of  such  affi- 
davit, he  shall  be  taken  to  have  consented  to  the  use 
thereof  (//). 

Affidavits  must  be  expressed  in  the  first  person ;  must 
state  the  deponent's  age,  occupation,  quality,  and  place 
of  residence ;  and  also  what  facts  or  circumstances  de- 
posed to  are  within  his  own  knowledge,  and  his  means 
of  knowledge ;  and  what  facts  or  circumstances  deposed  to 
are  known  to,  or  believed  by  him  by  reason  of  information 
derived  from  other  sources  than  his  own  knowledge,  and 
what  such  sources  are.  The  costs  of  affidavits  not  in 
conformity  with  these  two  preceding  rules  will  be  dis- 
allowed on  taxation,  imless  the  court  otherwise  directs. 
Before  any  affidavit  is  used  it  must  be  filed  in  the  office  of 
the  registrar.  No  affidavit  in  which  there  is  any  knife 
erasure,  or  which  is  blotted  so  as  to  obliterate  any  word,  or 
which  is  illegibly  written,  or  so  altered  as  to  cause  it  to  be 
illegible,  nor  any  affidavit  in  which  there  is  any  interlinea- 
tion, imless  the  person  before  whom  the  same  is  sworn  shall 
have  duly  authenticated  such  interlineation  with  his  initials 
in  such  manner  as  to  show  that  such  interlineation  was 
made  before  it  was  sworn,  can  be  filed  or  used  in  any  suit 
or  proceeding  (A). 

Where  a  registrar  rejects  an  affidavit  for  any  such 
defect,  he  must  give  notice  by  post  or  otherwise  to  the 
party  offering  the  affidavit,  and  of  his  reasons  for  reject- 
ing it  (z). 

(/)  Order  iii.  Rule  6.  (A)  Order  xiv. 

{g)  lb.  Rale  7.  {%)  Order  xx.  Rule  8.. 
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WitnessesJ] — The  attendance  of  witnesses,  as  has  been 
seen,  is  procured  by  summons  (A). 

Where  the  justice  of  the  case  requires  that  the  evidence 
of  a  witness  should  be  taken  before  the  case  is  ripe  for 
taking  it  in  the  ordinary  course,  the  court  may  order  him 
to  be  examined  de  bene  esse.  When  this  is  desired,  appli- 
cation upon  affidavit  must  be  made  to  the  judge  to  appoint 
an  exammer  for  that  purpose  (/).  Upon  the  appUcation 
of  a  party  desirous  to  examine  a  witness  residing  out  of 
the  juris(fiction,  the  judge  may,  if  he  thinks  fit,  appoint 
the  registrar  of  the  court  within  the  district  of  which  the 
witness  resides  to  take  his  examination  (w).  Where  a 
witness  is  examined  by  a  registrar,  he  must  he  examined 
on  oath,  and  the  registrar  must  transcribe  the  answers  of 
the  witness,  and  the  deposition  be  subscribed  by  the  wit- 
ness and  the  registrar,  and  then  transmitted  by  post  to  the 
registrar  of  the  court  in  which  the  suit  or  proceeding  is 
pending  (w). 


The  hearing. 


The  HearingJ] — Suits  in  equity  are  heard  in  open  court, 
as  actions  at  law  are  tried  (o). 

Upon  the  return-day  all  parties  must  come  to  the  court 
prepared,  so  far  as  the  nature  of  the  case  will  admit,  with 
evidence  to  enable  the  judge  to  try  the  whole  matter  of 
the  suit  upon  the  merits,  and  then  to  determine  the  same 
by  a  final  decree,  or  to  make  such  decretal  order,  or  give 
such  directions  for  adding  parties  to  the  suit,  for  making 
inquiries,  taking  accounts,  realizing  assets,  or  ^oing  any 
act  which  the  judge  may  consider  necessary,  to  enable  him 
to  make  a  final  decree  upon  a  day  to  which  the  hearing 
may  be  adjourned  (  /?).  Affidavits  or  depositions  then  used 
are  read  as  the  evidence  of  the  parties  using  them  {q). 

Upon  the  hearing  the  court  may  make  a  final  decree 
dismissing  the  suit  or  granting  the  relief  asked  by  the 
plaint,  or  any  part  thereof,  or  any  other  relief  consistent 
with  tihe  case  made  by  the  plaint ;  or  may  make  a  decretal 
order  giving  directions  for,  or  with  respect  to,  the  prose- 
cution of  the  suit,  as  the  circumstances  of  the  case  may 


(Jt)  Ante,  p.  285.  The  allowance 
to  witnesses  is  fixed  by  the  scale 
in  App.  See  Order  iii.  Role  11. 
As  to  the  practice  in  chancery,  see 
1  Dan  Ch.  Prac.  862,  4th  ed. 

(0  Order  iii.  Rule  8. 


(m)  lb.  Rnle  9. 
(n)  lb.  Rule  10. 
(o)  Order  iv.  Rule  2. 
( p)  lb.  Rule  1. 
iq)  lb.  Rule  3. 
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require,  and  also  make  such  order  as  to  costs  as  the  court    Chap,  vni. 
may  think  fit  (r). 

Trial  by  Judge  or  JuryJ] — The  judge  may  either  try  Trial  by  judge 
any  question  of  fact,  or  any  question  as  to  the  amount  of  ^^  i^y- 
damages  himself  without  a  jury,  or  he  may  direct  any 
question  of  fact  to  be  tried,  or  damages  to  be  assessed,  by 
a  jury  {s).  In  the  latter  case  the  judge  must  adjourn  the 
case,  and  appoint  a  day  for  the  trial  by  jury  {t).  He  must 
also  reduce  to  writing  the  question  to  be  tried,  which 
document  is  called  the  "Record  for  Trial" (w).  The 
manner  of  siunmoning  the  jury,  the  course  of  trial,  and 
the  duties  and  liabiUties  of  jurors,  suitors,  and  witnesses 
are  the  same  as  in  plaints  at  law  in  which  a  jury  is  sum- 
moned {x).  And  the  judge  has  the  same  power  of  granting 
a  new  trial  (y). 

Decretal  Orders  J] — TNTien  a  decretal  order  is  made  it  Decretal 
is  the  duty  of  the  registrar  as  soon  as  conveniently  may  orders, 
be  to  draw  up,  seal,  and  file  the  order  (z). 

Where  a  decretal  order  directs  any  deed  to  be  prepared 
and  executed,  it  must  state  by  what  party  the  deed  shall 
be  prepared,  and  to  whom  it  shall  be  submitted  for  ap- 
proval (a). 

Where  upon  the  hearing  it  appears  to  the  coiui;  expe- 
dient that  a  receiver  be  appointed,  such  appointment  shall 
be  made  by  the  decretal  order,  whether  the  same  be  asked 
as  part  of  the  relief  in  the  plaint  or  not  (J)), 

Where  real  property  is  ordered  to  be  sold,  the  order 
must  direct  who  shall  have  the  conduct  of  the  sale,  and 
by  whom  the  conditions  and  contracts  of  sale,  and  the 
al)stract  of  title,  shall  be  prepared.  And  where  any  con- 
ditions or  contracts  are  ordered  to  be  settled  by  a  con- 
veyancing counsel  it  must  name  the  counsel  to  whom  they 
are  to  be  submitted  (c). 

Where  an  order  directs  any  accounts  or  inquiries  to  be 
taken  or  made,  or  any  acts  to  be  done,  by  the  registrar^ 
high  bailiff,  receiver,  or  parties,  it  must  name  a  day  within 

(r)  Order  It.  Rule  4.  (y)  Order  iv.  Rule  6.    See  ante, 

(*)  21  &  22  Vict.  c.  27,  as.  8  and  Part  II.,  Chap.  VIII. 
6;  28  &  29  Vict.  c.  90,  s.  2.  («)  Order  v.  Rule  1. 

it)  Order  iv.  Rule  5.  (a)  lb.  Rule  2. 

(»)  lb.  Rule  6.  {h)  lb.  Rule  8. 

{as)  28  &  29  Vict.  c.  90,  ss.  7  and  {o)  lb.  Rule  4.    As  to  the  sale  of 

21;  Order  iy.  Rule  5.     See  ante,  personal  property,  see  ^f^,  p.  291. 
Part  n.,  Chapters  III.,  IV. 
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which  all  such  acts  shall  be  done,  and  accounts  and  in- 

Siuiries  completed,  and  also  name  a  day,  not  less  than 
ourteen  days  after  that  day,  on  which  the  r^istrar  is  to 
certify  the  result  of  the  accounts  and  inquiries,  and  what 
has  been  done  under  such  decretal  order,  and  on  which 
the  cause  will  be  ftirther  heard,  and  if  practicable  a  final 
decree  made  {d). 

Proceedings  under  Decretal  Orders.^ — Where  a  de- 
cretal order  directs  that  any  accounts  be  taken  or  inquiries 
made,  they  are  to  be  taken  or  made  by  the  registrar;  and 
he  has  for  that  purpose  all  the  powers,  and  discharges  all 
the  duties,  of  a  chief  clerk  in  chancery ;  and  all  parties 
prosecuting  such  accounts  or  inquiries  have  the  same  power 
of  summoning  witnesses,  including  parties  in  the  cause, 
and  of  examining  them,  and  of  compelling  the  production 
of  documents,  as  on  the  original  hearing ;  and  the  rules  as 
to  the  summoning,  swearing  and  examining  of  witnesses, 
and  the  production  of  documents  are  the  same  as  at  the 
hearing  (V). 

The  r^strar  must  appoint  a  day  not  less  than  twenty- 
one  days  fix)m  the  date  oi  the  order,  to  sit  in  his  office  or 
at  the  court  to  hear  and  determine  all  matters  relating  to 
such  inquiry  and  accounts,  and  prepare  and  insert  adver- 
tisements in  conformity  with  the  order,  stating  the  time, 
J)lace  and  purpose  of  such  sitting,  and  insert  the  same 
ourteen  days  previous  to  such  sitting.  Upon  the  day 
appointed  he  must  sit  at  the  time  and  place  appointed, 
and  hear  all  parties  interested,  their  counsel  or  at- 
torneys (/). 

Wnere  any  matter  is  referred  to  the  registrar  in  a  suit 
for  administration,  or  the  execution  of  a  trust,  he  must 
if  the  suit  be  by  a  residuary  legatee  or  devisee,  next  of  kin, 
heir  at  law,  person  interested  in  a  legacy  charged  in  land 
or  in  land  to  be  sold,  or  cestui  que  trust,  or  by  an  executor, 
administrator  or  trustee  against  a  legatee,  devisee  or  cestui 

aue  trust,  as  soon  as  conveniently  may  be,  ascertain  whe- 
[ler  there  are  any  other  residuary  legatees  or  devisees,  or 


(rf)  Order  y.  Rale  6. 

(O  Order  tI.  Rale  2 ;  28  &  29 
Vict  c,  90,  8.  2.  By  15  &  16  Vict 
c.  SO,  8.  30,  '*£ach  chief  clerk  shall, 
for  the  parpose  of  any  proceeding 
directed  to  be  taken  before  him,  hare 
full  power  to  issue  adyertisements, 
to  sammon  parties  and  witnesses,  to 


administer  oaths,  to  take  affidavits 
and  acknowledgments  other  than 
acknowledgments  of  m  arried  women, 
and,  when  so  directed  by  the  judge, 
to  examine  parties  or  witnesses  a{ion 
interrogatories  or  rira  voce" 
{/)  Order  xx.  Boles  6  and  6. 
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as  the  case  may  be,  and  if  so,  must  give  them  notice  of  the    Chap.  VIII. 

order  (  g) ;  which  notice  is  to  be  prej)ared  by  the  registrar 

and  served  by  the  baiUff.     Upon  such  notice  the  party 

8er\'ed  therewith  may  attend  the  proceedings  under  the 

decretal  order  (A);  and  may  apply  to  the  court  at  the 

next  sitting,  or  by  leave  of  the  judge  at  any  subsequent 

sitting,  to  vary  or  add  to  the  order  (J), 

In  taking  accounts,  any  books  in  which  the  accounts  re- 
quired to  be  taken  have  been  kept,  are,  unless  the  judge 
otherwise  directs,  t^en  as  prima  facie  evidence  of  the 
truth  of  the  matters  therein  contained,  with  liberty  to  the 
parties  interested  to  take  such  objections  thereto  as  they  may 
be  advised  (A).  Every  advertisement  for  creditors  or  other 
persons  having  any  claim  upon  or  interest  in  the  distri- 
bution of  any  assets  to  be  administered  by  the  court,  must 
direct  every  such  creditor  or  other  person,  by  a  time 
limited,  to  send  to  the  registrar  his  name  and  address, 
and  the  fidl  particulars  of  his  claim  or  interest  and  a 
statement  of  his  account,  and  the  nature  of  the  securily 
(if  any)  held  by  him,  and  at  the  time  of  directing  such 
advertisement  a  time  must  be  fixed  for  adjudicating  on 
the  claims  (/).  No  such  creditor  or  other  person  need 
make  any  affidavit,  or  attend  in  support  of  his  claim, 
imless  he  is  served  with  a  notice  requiring  him  to  do 
so  (m).  Every  creditor  must  produce  or  transmit  to  the 
registrar  any  security  held  by  him,  at  such  time  as  shall 
be  specified  in  the  advertisement  for  that  purpose,  being 
the  time  appointed  for  adjudicating  on  the  claims,  and 
every  creditor  must,  if  required  by  notice  in  writing  given 
by  the  registrar,  produce  or  transmit  to  the  registrar  all 
other  deeds  and  documents  necessary  to  substantiate  his 
claim  before  the  registrar  at  his  office  at  such  time  as  shall 
be  specified  in  such  notice  (w).  Every  person  claiming  as 
heir  at  law,  devisee,  next  of  kin,  or  legatee  must,  if  re- 
quired by  notice  in  writing  given  by  the  registrar,  pro- 
duce or  transmit  to  the  registrar  any  pedigree  or  proof 
mentioned  in  such  notice  within  such  time  as  shall  be 
therein  specified  (o).  If  any  creditor  or  other  person 
neglects  or  refuses  to  produce  any  security,  pedigree,  or 
proof  when  so  required,  he  is  not  to  be  allowed  any  costs 


ig)  Order  Tii.,  Rule  1.  (Q  lb.  Rule  4. 

(A)  lb.  Rule  2.  {m)  lb.  Rule  5. 

(i)  lb.  Rule  8.  (n)  lb.  Rule  G. 

{k)  Order  vi.,  Rule  3.  {o)  lb.  Rule  7. 

P.N.  U 
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Past  IIL      of  proving  his  claim  unless  the  registrar  shall  otherwise 
direct  (d). 

At  the  time  appointed  for  adjudication  upon  the  debts 
Gr  claims,  the  registrar  must  take  the  eTidence  of  the 
executor,  administrator  or  other  accounting  p^urtr  upon 
such  debts  or  claims,  and  maj  thereupon,  m  his  discre- 
tion, allow  auT  of  such  debts  or  claims  without  further 
proof,  and  may  direct  such  investigation  of  all  (ht  anv  of 
the  debts  or  claims  not  allowed,  and  require  such  further 
particulars,  information  or  evidence  relating  thereto  as  he 
may  think  fit,  and  may,  if  he  so  think  fit,  require  any 
creditor  or  other  person  to  attend  and  prove  his  claim,  or 
any  part  thereof;  and  the  adjudication  on  such  claims  as 
are  not  then  allowed  shall  be  adjourned  to  a  time  to  be 
tiien  fixed  (7).  Creditcnrs  are  to  be  entitled  to  interest  in 
respect  of  debts  as  to  such  of  them  as  carry  interest  after 
the  rate  they  respectively  carry,  and  as  to  all  others  after 
the  rate  of  4iL  par  cent,  per  annum,  from  the  date  of  the 
decretal  order,  and  to  costs  of  successfully  proving  such 
debts  according  to  the  scale  of  costs  in  that  behalf(r). 

Interest  is  to  be  computed  on  legacies  afier  the  rate  of 
4/.  per  cent,  per  annum,  fix>m  the  end  of  one  year  firom 
the  date  of  the  testator's  death  unless  otherwise  ordered 
or  a  different  rate  is  directed  by  the  will  ( j). 

Notice  of  allowance  shall  be  given  by  the  r^strar  to 
every  creditor  or  other  person  whose  claim,  or  any  part 
thereof,  has  been  allowed,  and  notice  shall  also  be  given 
by  him  to  every  such  creditor  or  other  person  as  he  shall 
think  fit,  to  attend  and  prove  his  clami,  or  such  part 
thereof  as  is  not  allowed,  by  a  time  to  be  named  in  such 
notice,  not  being  less  than  seven  days  afler  such  notice, 
and  to  attend  at  a  time  to  be  therein  named,  being  the 
time  to  which  the  adjudication  thereon  shall  have  been 
adjourned;  and  in  case  any  such  creditor  or  other  person 
shall  not  comply  with  such  notice,  his  claim,  or  such  part 
thereof  as  aforesaid,  shall  be  disallowed  f  ^).  Any  such 
creditors,  or  other  person  who  has  not  before  sent  in  the 
particulars  of  his  claim  pursuant  to  the  advertisement, 
may  do  so  two  days  previous  to  any  day  to  which  the 
adjudication  is  adjourned  (m).  If  any  claim  be  sent  in 
after  the  time  fixed  by  the  advertisement  (except  as  before 


ip)  Order  vi.,  Rule  8.  (#)  lb.  Rule  23. 

{q)  lb.  Rule  9.  (f)  lb.  Rule  10. 

(r)  Order  xxiii.,  Rule  22.  («)  lb.  Rule  11. 
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provided  in  case  of  an  adjournment)  the  registrar  may,  Chap.  VII I. 
upon  special  application,  entertain  the  same  upon  such 
terms  and  conditions  as  to  costs  and  otherwise  as  he  shall 
think  fit (x).  In  taking  accounts  he  must. make  all  just 
allowances,  without  any  special  directions  in  the  order  (y). 
The  registrar  or  any  other  person  acting  under  a  decretal 
order  may,  when  necessary',  apply  to  the  court  for  further 
directions  or  order.  And  the  judge  may  either  give  such 
direction  or  order  as  he  thinks  fit,  or  appoint  a  day  to 
hear  the  parties,  which  appointment  operates  as  a  stay  of 
proceedings  (z). 

Where  a  decretal  order  directs  personal  property  to  be 
sold,  it  is  sold,  under  the  superintendence  of  the  high  bailifi*, 
by  public  auction,  unless  the  court  otherwise  orders  (a). 
And  the  proceeds  must  be  paid  over  by  him  to  the  regis- 
trar within  twenty-four  hours  of  their  receipt  (^). 

T^Tiere  a  deed  is  ordered  to  be  prepared,  and  the  parties 
cannot  agree  upon  the  form,  the  judge  may,  upon  the 
application  of  either  party,  settle  it  himself,  or  name  a 
conveyancing  counsel  by  whom  it  shall  be  settled,  subject 
to  the  final  approval  of  the  judge  (c). 

Registrar's  CertificateJ] — The  registrar  having  com-  Registrar's 
pleted  his  inquii-ies  must  make  a  certificate  to  the  court  in  certificate- 
writing  and  signed  {d).  If  he  is  not  prepared  to  certify 
on  the  day  mentioned  in  the  order  he  must  apply  to  the 
judge  for  an  extension  of  time,  and  state  the  reason  for 
making  the  application,  and  give  notice,  by  post  or  other- 
wise, to  the  parties  of  the  enlargement  of  the  time  and  of 
the  day  on  which  he  is  to  certify  (e). 

The  registrar  must  prepare  his  certificate  seven  days 
before  the  day  appointed  for  presenting  it,  and  give  notice 
to  all  parties  to  the  suit  that  it  lies  m  his  office  for  the 
inspection  of  anv  parties  interested  therein  or  affected 
thereby,  and  deliver  a  copy  to  any  person  requiring  it, 
upon  payment  of  the  costs  of  such  copy  (/). 

Any  party  interested  in,  or  affected  by,  the  registrar's 
certificate  who  desires  to  have  it  varied,  may  apply  by 
himself,  his  counsel  or  attorney,  at  the  court  on  the  day 
appointed  for  presenting  it,  and  the  judge  must  thereupon 

(a?)  Order  xxiii.,  Rule  12.  {h)  Order  xxi.,  Rule  4, 

(y)  lb.  Rule  13.  (c)  Order  vi..  Rule  1. 

{z)  lb.  Rule  14.  {d)  Order  viii.,  Rule  1. 

(a)  Order  v.,  Rule  6;  Order  xxi.,  {e)  Order  xx.,  Rule  7. 

Rule  1.  (/ )  Order  Tiii.,  Rule  2. 

u2 
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Part  III.  hear  and  determine  such  application,  and  confirm  or  vary 
the  certificate,  and  make  such  further  order  thereupon  as 
he  may  think  fit  {g).  If  no  apphcation  be  made  to  vary 
the  certificate,  it  is  taken  as  confirmed,  imless  the  judge 
otherwise  order  (h). 

Final  decree.         Final  Decreed] — ^IVhen  the  court  has  determined  all  the 

questions  raised  between  the  parties  the  registrar  must,  as 
soon  as  conveniently  may  be,  draw  up  a  final  decree  in 
accordance  with  the  judgment  of  the  court,  and  seal  and 
file  it(i). 

PeUtions.  Petitions.'] — The  remaining  branches  of  the  equitable 

jurisdiction  of  the  court  may  be  exercised  upon  petition 
without  the  institution  of  a  suit. 


Petitiims  Petitions  for  Relief  of  Trustees,  under   Trustee  Acts 

^JJ!J^®^  ^^  and  for  Maintenance.  \ — All  proceedings  under  the  Trustee 
tnistee  acts,  Acts  or  Trustee  Relief  Acts  must  be  commenced  by  pe- 
and  for  main-  tition.  The  petition  need  not  show  title,  except  as  here- 
*«"*^-  after  mentioned  {k  \ 

Where  the  petition  is  by  a  trustee  under  the  Tnistee  or 
Trustee  Relief  Acts  it  must  be  filed  at  the  office  of  the 
registrar,  and  he  must  leave  thereat  as  many  copies  as  there 
are  persons  beneficially  interested  in  the  due  execution  of 
the  trust,  and  he  shall  state  in  such  petition  his  o^vn 
name,  address  and  description,  and  the  names,  addresses 
and  descriptions  of  the  persons  beneficially  interested,  so 
far  as  he  is  able,  and  the  nature  of  the  trust,  and  how 
created,  the  property  or  money  to  which  the  same  relates, 
and  the  substance  of  the  order  which  he  seeks  to  ob- 
tain (/). ... 

A  petition  for  directions  imder  sect.  30  of  22  &  23  Vict. 
c.  35  {antCy  p.  272),  must  be  signed  by  counsel  {m). 

Where  any  guardian  or  trustee  of  any  infant  petitions 
for  an  order  relating  to  the  maintenance  or  advancement 
of  such  infant,  he  is  to  file  his  petition  at  the  office  of  the 
registrar;  and  where  any  person,  as  next  fiiend  of  an 
inmnt,  petitions  on  behalf  of  such  in&nt  for  an  order  upon 
or  a^inst  the  guardian  or  trustee  of  such  infant,  he  must 
file  his  petition  at  the  office  of  the  registrar,  and  leave 

{g)  Order  viii.,  Rule  3.  (h)  Order  xi.,  Rule  1. 

(h)  lb.  Rule  4.  {I)  lb.  Rule  2. 

(i)  Order  ix.,  Rule  1.  {m)  23  &  24  Vict  c.  38,  s.  9. 
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thereat  as  many  copies  thereof  as  there  are  guardians  or    Chap.  VIIL 

trustees.     And  in  such  petition  there  must  be  stated  the 

names^  addresses  and  descriptions  of  the  petitioner,  and  of 

all  the  persons  to  whom  such  order  is  intended  to  relate, 

and  also  the  nature  of  the   guardianship  or  trust,  and 

how  created,  of  the  property  to  which  the  trust  relates, 

and  the  substance  of  the  order  which  the  petitioner  seeks 

to  obtain  {n). 

Application  for  Injunction,^ — Where  any  person  intends  Application 
to  apply  for  an  order  in  the  nature  of  an  injunction  (ex-  ^^^  injanctioiL 
cept  m  iwgent  cases  in  which  such  order  may  be  obtained 
on  an  ex  parte  application)  he  must  deliver  at  the  office  of 
the  registrar  a  notice  of  his  intention  to  apply  for  the 
same,  together  with  as  many  copies  as  there  are  persons 
upon  or  against  whom  such  order  is  intended  to  be  ob- 
tained, and  he  must  state  in  the  notice  his  own  name, 
address  and  description,  and,  so  far  as  he  can,  the  names, 
addresses  and  descriptions  of  all  such  persons,  and  the 
substance  of  the  order  which  he  seeks  to  obtain. 

Payment  of  Trust  Funds  into  Court,'\ — Any  person  Payment  of 
desiring  to  pay  money,  transfer  stock,  or  deposit  security  ^^  ^^^ 
in  trust  to  attend  the  orders  of  a  county  court,  under  sect. 
24  of  30  &  31  Vict.  c.  142,  must  file  with  the  registrar  an 
affidavit  entitled  in  the  matter  of  the  act  just  mentioned, 
and  of  the  particular  trust,  and  setting  forth: — 1.  His 
own  name,  address  and  description  :  2.  The  place  where 
he  is  to  be  served  with  any  petition  or  summons,  or  any 
notice  of  any  proceeding  or  order  of  the  court  relating  to 
the  trust  fund ;  2.  The  amount  of  money,  stock  or  secu- 
rity which  he  proposes  to  pay,  transfer  or  deposit  in  trust 
to  attend  the  orders  of  the  court :  4.  A  short  description 
of  the  trust  or  of  the  instrument  creating  it :  5.  The  names, 
addresses  and  descriptions  of  the  persons  interested  in  or 
entitled  to,  or  claiming  to  be  interested  in  or  entitled  to, 
the  fund,  to  the  best  of  the  knowledge  and  belief  of  the 
trustee:  6.  The  submission  of  the  trustee  to  answer  all 
such  inquiries  relating  to  the  application  of  the  money  or 
stock  paid  in  or  transferred  or  security  deposited  as  the 
court  may  think  proper  to  make  or  direct  (o). 

Immediately  on  the  receipt  by  the  registrar  of  the  affi- 
davit, he  is  to  indorse  thereon  a  memorandum  of  the  day 

(n)  Order  xi.,  Rule  2.  the  affidavit  see  pott,   App.  £q. 

(o;  lb.  Rule  6.    For  the  form  of      Form  48,  Order  xl.  Rule  7. 

i 
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Pabt  ni.  on  which  it  was  received  by  him,  and  when  such  affidavit 
'  is  so  indorsed  it  is  taken  for  all  purposes  to  have  been 

duly  filed  on  the  date  so  indorsed  (jo). 

The  persons  filing  the  affidavit,  or  any  of  them,  may 
apply  to  the  registrar  to  give  to  them  a  sealed  certificate 
entitled  as  above,  certifying  that  the  affidavit  has  been 
filed  (y). 

In  the  case  of  money,  the  persons  filing  the  affidavit,  or 
any  of  them,  may,  upon  the  receipt  of  the  certificate,  pay 
the  money  into  a  post-office  savings-bank,  under  sect.  24 
of  30  &  31  Vict.  c.  142,  and  obtain  fi*om  the  officer  of  the 
bank  a  receipt  for  the  same,  and  must  forthwith  leave  the 
receipt  with  the  registrar,  aud  the  registrar  is  to  indorse 
thereupon  a  memorandum  of  the  day  on  which  the  same 
was  received  by  him,  and  when  so  .indorsed  it  is  taken  for 
all  purposes  to  have  been  duly  recorded  on  the  date  so 
indorsed  thereon  (r). 

In  the  case  of  stocks,  the  persons  filing  the  affidavit,  or 
any  of  them,  may,  upon  the  receipt  of  the  certificate, 
transfer  the  stocks  into  the  names  of  the  treasurer  and 
registrar  of  the  coimty  court  mentioned  in  the  certificate 
in  trust  to  attend  the  orders  of  the  court,  and  must  forth- 
with leave  the  transfer  ticket  with  the  registrar,  and  the 
registrar  is  immediately  to  indorse  thereon  a  memorandum 
of  the  day  on  which  the  same  was  received  by  him,  and 
when  so  indorsed  it  is  to  be  taken  for  all  purposes  to  have 
been  duly  recorded  on  the  day  so  indorsed  thereon  (5). 

In  the  case  of  security,  the  person  filing  the  affidavit 
may  forthwith  deposit  the  securitv  with  the  registrar  in 
the  name  of  the  treasurer  and  registrar,  in  trust  to  attend 
the  orders  of  the  court,  and  the  registrar  is  immediately 
to  indorse  on  the  affidavit  a  memorandum  of  the  day  on 
which  the  security  was  deposited  with  him(^).  The 
registrar  must,  within  twenty-four  hours  after  deposit  of 
the  security,  send  notice  by  post  to  the  treasurer  of  the 
court,  stating  the  particulars  of  the  deposit  («). 

Where  there  is  a  county  court  in  which  there  is  no 
treasurer,  the  transfer  or  deposit  must  be  made  into  the 
name  of  the  registrar  and  of  the  superintendent  of  the 
county  court  department  of  the  treasury  for  the  time 
being  (a:). 

Immediately   after    the    recording   of   the  receipt   or 

[p)  Order  xi.,  Rale  8.  {t)  lb.  Rale  12. 

iq)  lb.  Rale  9.  (w)  lb.  Rule  13.    App.  Eq.  Form 

(r)  lb.  Rule  10.  64. 

(0  lb.  Rule  1 1.  («)  lb.  Rule  14. 
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transfer  ticket,  or  the  deposit  of  the  security,  the  regis-    Chap.  VIII. 
trar  is  to  give  to  the  persons  paying  in  the  money,  or 
transferring  the  stocks  or  depositing  the  security,  an  ac- 
knowledgment or  certificate  of  such  payment  or  transfer 
or  deposit  (y). 

Immediately  after  recording  the  receipt  or  transfer 
ticket,  or  giving  a  certificate  of  deposit  of  security,  the 
registrar  is  to  cause  the  necessary  entry  to  be  made  in 
*'  The  Suits  and  Proceedings  in  Equity  Book,"  including 
the  title  of  the  particular  trust,  and  the  amount  of  money 
or  stock  paid  or  transferred,  or  security  deposited,  and  the 
names  and  addresses  of  the  person  or  persons  making  such 
payment,  transfer  or  deposit,  and  the  names  of  every  person 
stated  in  the  affidavit  to  be  or  to  claim  to  be  interested  in 
or  entitled  to  the  money  or  stock,  and  their  addresses  and 
descriptions,  as  given  in  the  affidavit;  and  is  forthwith, 
by  post,  to  send  to  each  of  such  last-mentioned  persons, 
to  the  addresses  given  in  the  affidavit,  a  sealed  notice  of 
the  payment,  transfer  or  deposit  (z). 

Any  person  interested  in  or  entitled  to  the  fund,  or  (if 
need  be,  but  not  otherwise)  the  trustee,  may  apply  by 

Eetition,  respecting  the  investment,  pajdng  out,  or  distn- 
ution  of  the  fimd  or  income  thereof,  and  the  petition 
shall  be  filed  at  the  office  of  the  registrar;  and  the 
petitioner  shall  leave  thereat,  where  the  petition  relates 
to  the  income  only  of  the  fund,  as  many  copies  as  there 
are  trustees  and  persons,  other  than  the  petitioner,  inte- 
rested in  the  execution  of  the  trust  so  far  as  regards  the 
income  only,  and  in  all  other  cases  as  many  copies  as  there 
are  trustees  and  persons,  other  than  the  petitioner,  inte- 
rested in  the  execution  of  the  trust,  and  state  in  such 
]ietition  his  own  name,  address  and  description,  and  a 
place  where  he  may  be  ser\'ed  vnth  any  petition,  or  notice 
of  any  proceeding  or  order  of  the  court,  relating  to  the 
fund,  and  also  the  names,  addresses  and  description  of  the 
other  persons  interested,  so  far  as  he  is  able,  the  nature 
of  the  trust,  and  how  executed,  the  trust  property,  and 
the  substance  of  the  order  which  he  seeks  to  obtain  (a). 
Unless  the  judge  otherwise  direct,  the  trustee  is  to  be 
served  with  notice  of  every  application  made  to  the  court 
respecting  the  fund  or  the  income,  by  any  person  bene- 
ficially entitled  thereto  {b). 

(y)  Order  xi..  Rule  16.  (a)  lb.  Rule  17. 

(r)  lb.  Rule  IG.  (ft)  lb.  Rule  18. 
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'^'^"*'  in  %nj  miit  or  prrjceerling  it  iii  neceasarr  to  secure  the  po*- 
m^im  tX  prr/[j<^ y,  or  to  olftaan  securitr  from  any  person 
fffr  ttumeyn  m  \m  posses«r/ii,  or  to  enforce  the  depoat  or 
di^  jfAvrnffni  into  court  thereof  pending  litigation,  or  the 
imtruAizUi  sale  </f  grjods  or  chattels,  and  the  deposit  or 
fiayrnent  int/i  court  of  the  jmrchase-moner,  or  to  obtain  an 
orrl/fT  in  tlie  nature  of  an  injunction,  any  party  may  applr 
i;%  jiftrtij  t/i  the  judge,  either  in  or  out  of  court,  upon  aM- 
davitu  s^dting  forth  the  facts  rendering  the  wder  immedi- 
ately ncccjssary ;  and  ujK/n  such  application  the  judge  may 

(fi)  (Mtt  XI.,  HmIc  10.   TU  Wood-  (f)  Pi.  Rale  2^ 

hum,  I   IM  r;.  &  J.  x;^ ;  /^<r  /'a-  (y)  \h.  Rale  23 

%ni?,  32  \U^r.  J3L  (A)  lb.  Rale  24. 

(d)  \h.  HaUt  2ri.  (,-)  Xb.  Kale  25. 

(«;  Ih.  Rule  21. 
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either  make  an  order  absolute  in  the  first  instance,  or  make  Chap.  VIII. 
an  order  to  be  absolute  at  any  time  to  be  ordered  by  him 
unless  cause  be  shown  to  the  contrar}',  or  may  make  such 
other  order  or  give  such  directions  in  the  matter  as  he  may 
think  fit,  and  may  order  immediate  execution.  The  draft 
of  all  such  orders  must  be  prepared  beforehand  by  the 
registrar  of  the  court  m  which  such  suit  or  proceeding  is 
pending,  and  be  presented  by  the  party  when  he  makes 
such  application  to  the  judge  to  settle  and  sign.  The  draft 
so  signed  must  be  transmitted  by  the  applicant  to  the  regis- 
trar who  is  to  draw  up  the  order  in  conformity  therewith, 
and  seal  and  file  the  same,  and  issue  a  copy  under  the  seal 
of  the  court  to  the  bailiflf  for  service,  and  execution  is  to  be 
issued  thereon,  as  directed  by  the  order  (A). 

Amendment^ — The  judge  may,  at  or  during  the  hearing.  Amendment, 
and  before  a  final  decree  or  order  is  made  in  any  suit  or 
proceeding,  exercise  all  powers  of  amendment  which  he 
can  exercise  in  actions  at  law,  and  all  powers  of  a  judge 
in  chancery  (/).  These  latter  courts  have  power  to  amend 
by  adding  or  striking  out  parties,  or  by  making  plaintiffs 
defendants,  or  by  introducing  any  new  facts  or  circum- 
stances whether  they  have  occurred  before  or  after  the 
commencement  of  the  suit  (iw).  The  practice  in  regard 
to  amendments  is  the  same  as  in  actions  at  law  {n\ 

Revivor  and  Supplement^] — It  sometimes  happens  that  ReTiTor  and 
though  a  suit  be  good  in  its  commencement,  yet  at  some  ropplement. 
subsequent  period,  in  consequence  of  the  death  or  marrii^ 
of  parties,  or  of  the  interest  of  some  of  the  parties  in  the 
subject-matter  of  the  suit  becoming  transmitted  to  other 
persons,  or  otherwise,  the  proper  parties  are  not  before  the 
court,  so  that  the  suit  becomes  suspended,  or  to  some  ex- 
tent defective.  And  this  may  occur  at  a  period  at  which 
the  defect  cannot  be  remedied  by  amendment.  In  such  a 
case  it  may  be  necessary  either  to  revive  the  suit  simply 
by  or  against  the  proper  parties,  or  fiirther  to  supplement 
the  original  suit  by  bringing  the  new  facts  to  the  knowledge 
of  the  court. 

Accordingly  upon  any  suit  becoming  abated  by  death, 
marriage,  or  otherwise,  or  defective  in  consequence  of  any 


(It)  Onler  xii.,  Rales  1,  2,  3.  53;  1  Dan.  Ch.  Prac.  360  ct  seq. 

(/)  Order  xiii.,  Hule  1.  (^n)  Order  xiii.,  Rule  1. 

(w)  15  &  16  Vict.  c.  86,  8B.  49, 
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PABTlir.  change  or  transmission  of  interest  or  liability,  the  judge 
will,  on  appUcation  of  any  person  having  a  right  so  to 
apply,  make  an  order  reviving  the  suit,  or  such  supple- 
mentary decree  or  order  as  may  have  become  necessary  in 
consequence  of  any  such  matters  (o).  The  order  is  drawn 
up  by  the  registrar  and  sealed  and  issued  to  the  bailiff,  who 
serves  it  upon  such  persons  as  the  court  directs  (/?). 

After  service  of  the  order,  the  suit,  as  between  the  party 
by  whom  the  order  has  been  obtained  and  the  })arty  on 
whom  it  has  been  served,  is  in  the  same  plight  and  condi- 
tion as  it  was  in  before  it  had  become  abated  or  defective. 
But  the  person  so  served  may  move  the  court  at  the  next 
sitting,  or  by  leave  of  the  ju<^e  at  any  subsequent  sitting, 
to  discharge  the  order,  and  such  motion  must  be  made 
upon  affidavit  of  the  lacts  relied  upon  to  support  it  (y). 

• 

Refristration  Registration  of  Decrees  and  Order s,"] — A  note  of  every 

of  decrees  and  decretal  order  or  final  decree  must  be  transmitted  to  the 
^^w**-  r^strar  of  county  court  judgments  in  London,  who  is  to 

register  it  under  the  direction  of  the  Conmoiissioners  of  the 

Treasurj'  (r). 

Enforcement  Enforcement  of  Decrees  and  Orders,"]  — For  the  due  exe- 

of  decreoa  and    cution  of  any  decree  or  order  the  court  has  power  to  order, 
"•  and  the  registrar  upon  such  order  to  seal  and  issue,  and 

the  high  bailiff  to  execute,  any  writ  or  warrant  of  posses- 
sion, or  of  execution,  or  other  process  of  execution  for 
carrying  into  effect  the  decree  or  order  (*). 

On  the  application  of  the  party  entitled  to  the  benefit 
of  a  decree  or  order  the  registrar  is  to  issue  to  the  bailiff 
a  sealed  copy  of  the  decree  or  order,  with  a  notice  to  the 
party  to  be  bound  indorsed  upon  it,  which  the  bailiff  must 
forthwith  serve  (^).  No  process  can  issue  to  enforce  a 
decree  or  order,  unless  by  leave  of  the  judge,  until  three 
days  after  a  sealed  copy  has  been  ser\'ed  upon  the  party  to 
be  bound  thereby  (u). 

Where  a  decree  or  order  is  made  for  the  payment  of 
money  into  court  or  by  one  party  to  another,  the  registrar 
must,  after  the  expiration  of  the  time,  if  any,  appointed 
by  the  decree  or  order  for  the  payment  thereof,  and  after 
the  expiration  of  the  three  days  mentioned  above,  upon 

(<?)  Order  x.,  Rale  i.  p.  4G7,  Order  xxiii.,  Rale  24. 
{p)  lb.  Rule  2.  (*)  28  &  29  Vict  c.  99,  8,  8. 

{q)  n>.  Rale  3.  \t)  Order  xvi.,  Rnle  1. 

(r)  28  &  29  Vict.  c.  99,  sect.  15;         (»)  lb.  Rale  2. 
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application  by  the  person  having  the  conduct  of  the  suit,    Chap.  Vlll. 
or  oy  the  payee,  issue  a  writ  of  fieri  facias  as  upon  a  judg-  ' 

ment  in  an  action  at  law  (a:). 

Where  by  a  decree  or  order  made  in  any  suit  or  pro- 
ceeding for  the  delivery  up  to  any  person  of  lands  or  tene- 
ments, goods  or  chattels,  either  as  owner  thereof,  or  to  be 
sold,  or  to  be  held  in  possession  until  an  order  is  made  as 
to  the  disposition  thereof,  the  registrar,  ujx)n  the  applica- 
tion of  the  person  entitled  to  such  possession,  is  to  issue 
to  the  bailiff'  either  a  warrant  of  possession,  or  warrant  of 
assistance,  as  the  case  may  require  {y). 

AVhere  a  warrant  directs  the  high  bailiff  to  take  posses- 
sion of,  ^vithout  selling  or  delivering  to  a  party,  any  goods 
or  chattels,  he  is  to  make  or  cause  to  be  made  an  inventory 
or  appraisement  of  the  goods  or  chattels  which  he  may 
take  into  his  possession,  and  may,  upon  receiving  as  a  de- 
posit the  amount  of  such  appraisement  or  sufficient  security, 
to  be  approved  by  the  registrar,  for  the  safe  custody,  and 
for  the  delivery  up  of  possession  upon  request,  of  such 
goods  and  chattels,  relinquish  the  possession  thereof  on 
condition  that  the  same  shall  be  re-delivered  to  him  or 
held  to  abide  the  order  of  the  court  (z). 

Where  an  order  in  the  nature  of  an  injimction  has  been 
made,  whether  made  ex  parte  or  not,  the  registrar  shall, 
if  the  party  by  whom  it  was  obtained  desires  to  have  the 
same  served  by  his  attorney,  issue  for  service  a  sealed  copy 
of  such  order  to  such  party  (a). 

In  case  of  the  breach  of  an  order  in  the  nature  of  an 
injunction  the  registrar,  upon  application  by  the  person 
having  the  conduct  of  the  suit,  is  to  issue  to  the  high 
bailiff  or  to  such  person  for  service  by  his  attorney,  a  notice 
under  the  seal  of  the  court,  requiring  the  person  who  has 
been  guilty  of  the  breach  to  appear  at  a  coiul,  to  be  held 
on  a  day  to  be  named  therein,  to  show  cause  why  he  should 
not  be  committed  for  contempt  for  having  disobeyed  the 
said  order  {b). 

Where  any  person  is  required  by  anv  decree  or  order 
to  pay  money  or  do  an  act  within  a  certam  number  of  days 
after  service  of  the  copy  of  the  decree  or  order,  and  such 
person  shall  not  have  paid  such  money  or  done  such  act 
wdthin  the  time  mentioned  therein,  die  registrar,  upon 

{a)  Order  xri.,  Rule  8.  (a)  Order  xvi.,  Rule  5. 

(y)  lb.  Rule  4.  {b)  lb.  Rule  6. 

{%)  Order  xxi.,  Rule  3. 
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application  by  the  person  having  the  conduct  of  the  suit, 
is  to  issue  to  the  high  bailiff,  or  to  such  person  for  service 
by  his  attorney,  a  notice  under  the  seal  of  the  court,  re- 
ijuiring  the  person  who  has  neglected  to  obey  the  decree 
or  order  to  appear  at  a  court  to  be  held  on  a  day  to  be 
named  therein,  to  show  cause  why  he  should  not  oe  com- 
mitted for  contempt  in  having  neglected  to  obey  such 
decree  or  order.  But  a  party  is  not  by  proceeding  in  this 
way  precluded  from  enforcing  the  order  by  warrant  of 
execution  or  any  other  process  of  the  court  (c). 

Re-hearing. '\ — No  decree  or  order  once  made  can  be  re- 
heard, unless  the  judge,  on  special  groimds,  shall  think  a 
re-hearing  necessary,  and  then  only  on  such  terms  as  he 
may  think  just  {d), 

AppeaW] — An  appeal  lies  from  the  decision  of  the  county 
court  on  any  matter  of  law  or  equity,  or  on  the  admission 
or  rejection  of  evidence,  to  the  vice-chancellor  appointed 
to  hear  such  appeals,  provided  that  the  party  appealin&c 
^thin  thirty  dryVgive^notice  of  ai,peal  ^XJIr  pa^ 
or  his  attorney,  and  also  deposit  with  the  registrar  of  the 
coimty  court  Uie  sum  of  ten  poimds  as  security  for  the  costs 
of  the  appeal ;  and  the  court  of  appeal  may  make  such 
final  or  otner  decree  or  order,  and  such  order  with  respect 
to  the  costs  of  the  appeal  as  such  court  may  think  proper ; 
and  such  orders  shall  be  final.  But  no  appeal  lies  against 
any  decision  of  a  county  court,  given  upon  any  question 
as  to  the  value  of  any  real  or  personal  property,  for  the 
purpose  of  determining  the  question  of  the  jurisdiction  of 
the  court,  nor  aeainst  the  decision  of  a  county  court  on 
the  ground  that  me  proceedings  might  or  should  have  been 
taken  in  any  other  county  court  (e). 

An  appeal  has  been  held  to  lie  under  this  section  on  the 
ground  that  a  decree  is  irregular  in  form,  and  that  costs 
were  wrongly  disallowed  {f\  It  has  also  been  held,  that 
whether  certain  conversations  amount  in  equity  to  a 
contract  between  the  parties  is  not  a  mere  question  of  fact 
but  a  question  of  eqmty,  the  judge's  decision  upon  which 
may  be  the  subject  of  appeal  {g). 

If  the  matter  or  cause  arise  within  the  county  palatine 


(c)  Order  xvi.,  Rale  7. 
(rf)  Order  xv.,  Rnle  1. 
<^)  28  &  29  Vict.  c.  99,  s.  18,  p. 
iC8. 


(/)  Cooper  V.  Btishridge,  16  L. 
T.,  N.  S.  5. 

Iff)  m,llinni8  T.  Williams,  37 
li.  J.y  Ch.  854. 
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of  Lancaster  the  appeal  may  be  either  to  the  High  Court    Chap.  vm. 
of  Chancery,  or,  with  the  written  consent  of  the  respondent  — — — — 
or  his  solicitor,  to  the  Court  of  Chancery  of  the  county 
palatine  (A). 

The  appeal  is  to  be  in  the  form  of  a  case  stated,  in  ac- 
cordance with  the  practice  of  common  law  appeals  (i). 
And  no  appeal  in  any  other  form  will  be  entertamed  (A). 

The  notice  of  appeal  must  be  in  writing,  signed  by  the 
appellant,  his  counsel  or  attorney,  and  must  be  sent,  to- 
gether with  the  statement  of  the  grounds,  by  post  or  other- 
wise, to  the  registrar  as  well  as  to  the  successful  party  (/). 

Whenever  a  notice  for  appeal  is  given,  the  registrar 
is  to  detain  the  proceeds  of  any  execution  which  may  then 
be  in  or  may  come  into  his  hands  pending  such  appeal,  to 
abide  the  event  of  such  appeal,  unless  the  judge  otherwise 
orders  (m). 

The  pendency  of  an  appeal  does  not  operate  as  a  stay  of 
proceedings,  but  the  vice-chancellor  to  whom  the  appeal 
IS  made,  or  the  judge  from  whose  decree  or  order  the 
appeal  is  made,  may  stay  the  proceedings  pending  the 
appeal,  on  such  terms  as  to  giving  security  or  otherwise  as 
to  such  vice-chancellor  or  judge  may  seem  fit  (n). 

The  appellant  is  to  prepare  the  case  for  appeal ;  and  all 
cases  on  appeal,  unless  the  judge  shall  otherwise  order, 
must  be  presented  to  him  for  signature  at  the  court  held 
next  after  the  parties  shall  have  agreed  upon  the  same ; 
and  if  the  judge  approves  thereof  it  is  to  be  signed  by  him, 
and  sealed  with  the  seal  of  the  court ;  but  where  the  judge 
does  not  approve  of  the  case  submitted  to  him,  both  parties 
must  be  summoned  to  attend  him  where  and  when  he  shall 
appoint,  and  at  the  time  and  place  so  appointed  both 
parties  must  be  heard  as  to  the  form  of  the  case,  and  the 
judge  finally  settle  and  sign  it,  and  it  must  then  be  sealed 
by  the  registrar  (o). 

Where  the  parties  do  not  agree  upon  the  form  of  the 
case  to  be  stated,  the  appellant  must  lodge  with  the  regis- 
trar the  draft  case  prepared  by  him,  and  the  registrar 
must  give  notice  to  the  parties  that  it  has  been  so  lodged, 
and  mil,  on  a  day  to  be  named  in  the  notice,  be  presented 

(A)  28  &  29  Vict.  c.  99,  s.  19,  p.  610. 
468.  (0  Order  xix..  Rule  2. 

(i)  Order  xix..  Rale  1;  18  &  14         («i)  Order  xx.,  Rule  8. 
Vict.  c.  61,  8. 15.  (»)  Order  xix.,  Rule  3. 

(*)  Cox  V.  Axton,  14  W.  R.  666;         {o)  lb.  Rule  4. 
Slatterie  v.  Axtouy  14  L.  T.,  N.  8. 
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Pabt  m.      to  the  judge  for  his  signature,  and  on  such  day  the  parties 
'  '■        may  appear  before  the  judge,  who  is  to  determine  the 

form  of  the  ease,  and  finally  settle  and  sign  it,  and  it  is 
then  sealed  by  the  registrar  ( /;).  When  the  case  is  so 
signed  and  sealed,  a  copy  is  to  be  deposited  with  the 
registrar,  and  another  sent  by  post  or  otherwise  by  the 
appellant  to  the  successful  party  within  three  clear  days 
next  after  the  time  of  signing  and  sealing  the  same,  and  if 
the  appellant  do  not  comply  with  this  rule  the  successful 
party  may  proceed  upon  the  decree  or  order,  unless  the 
judge  shdl  otherwise  direct  (y). 

The  appellant  must,  withm  three  days  next  after  the 
case  has  been  signed  and  sealed,  transmit  the  same  with  a 
copy  thereof  under  the  seal  of  the  court,  by  post  or  other- 
wise, to  the  office  of  the  clerks  of  records  and  writs  in 
chancery,  or  to  such  other  office  or  officer  in  the  court  as 
the  lord  chancellor  may  by  general  order  direct,  and 
shall  give  notice,  by  post  or  otherwise,  to  the  successfiil 
party  that  he  has  done  so ;  in  default  whereof  the  success- 
ral  party  may  proceed  on  the  decree  or  order,  and  is,  on 
the  application  to  the  court,  entitled  to  such  costs  as  he 
shall  have  incun-ed  in  consequence  of  the  appellant's  pro- 
ceedings. But,  instead  of  proceeding  on  the  decree  or 
order,  the  respondent,  if  he  think  fit,  may,  within  twenty- 
eight  days  fi-om  the  signing  and  sealing  of  the  case,  trans- 
mit it  in  the  manner  prescribed,  and  give  the  like  notice 
to  the  appellant  of  such  transmission  (r).  If,  after  the 
case  has  been  transmitted,  the  appellant  do  not  prosecute 
his  appeal,  the  court  of  appeal  may  dismiss  the  same  for 
want  of  prosecution ;  and  thereupon  the  decree  or  order 
appealed  fi-om  may  be  prosecuted  and  enforced  as  if  there 
had  been  no  such  appeal,  and  the  respondent  in  the  ap- 
peal is  entitled  to  aJl  costs  he  may  have  incurred  by 
reason  of  the  appeal,  to  be  recovered  as  costs  in  the  court 
below  (5). 

When  the  court  of  appeal  has  made  a  decree  or  order 
either  party  may  deposit  it,  or  an  office  copy  of  it,  with 
the  registrar  of  the  county  court ;  and  upon  being  so  de- 
posited such  decree  or  order  is  to  be  filed  and  may  be 
enforced  as  if  it  had  been  made  by  the  county  court  {t). 

If  the  appeal  be  to  the  Court  of  Chancery  of  the  county 

ip)  Order  xix.,  Rule  6.  {»)  lb.  Rule  8. 

(y)  lb.  Rule  6.  (t)  lb.  Rule  9. 

(r)  lb.  Rule  7. 
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palatine  of  Lancaster,  the  case  when  signed  and  sealed  is    Chap.  VIII. 
to  be  transmitted  to  the  registrar  of  that  court  (m). 

Transfer  of  Proceedings  to  Chancery.^ — Any  one  of  the  Transfer  of 
vice-chancellors,  on  the  application  at  chambers  of  any  ^^eryf* 
party  to  any  suit  or  matter  in  equity  pending  in  the  county- 
court,  has  power,  then  or  there,  or,  if  he  thinks  fit,  after 
hearing  the  other  parties,  to  transfer  the  matter  to  the 
Court  of  Chancery,  upon  such  terms,  as  to  security  for 
costs  or  otherwise,  as  he  may  think  fit  (x). 

If  during  the  progress  of  any  equity  proceeding  in  a 
county  court  it  appears  to  the  court  that  the  subject-matter 
exceeds  the  limit  in  point  of  amount  to  which  the  juris- 
diction of  the  county  courts  is  limited,  it  wiU  not  affect 
the  validity  of  any  order  or  decree  already  made,  but  it  is 
the  duty  of  the  court  to  direct  the  matter  to  be  transferred 
to  the  Court  of  Chancery,  and  thereupon  it  is  to  proceed 
before  the  vice-chaiKjellor  to  whose  court  county  court 
matters  are  attached;  and  the  vice-chancellor  has  powei^ 
to  regulate  the  whole  of  the  procedure  in  the  matter  when 
so  transferred.  But  any  party  may  apply  to  the  vice- 
chancellor  at  chambers  for  an  order  directing  the  matter 
to  be  carried  on  in  the  county  court,  notwithstanding  the 
excess  in  amount ;  and  the  vice-chancellor,  after  hearing 
the  parties,  or  on  de&ult  of  the  appearance  of  any  of  them, 
has  power  to  make  such  order  {y). 

If  the  excess  of  jurisdiction  appear  during  an  inquiry 
under  a  decretal  order,  the  registrar  may  proceed  with  the 
particular  account  or  inquiry  then  befcre  him,  unless  he 
thinks  it  inexpedient  so  to  do,  but  he  must  at  the  next 
sitting  of  the  court  present  a  certificate  of  the  state  of  the 
suit  and  proceedings;  and  if  the  judge  is  of  opinion  that 
the  excess  exists,  he  is  to  make  an  order  for  the  transfer 
of  the  matter  to  the  Court  of  Chancery ;  and  the  registrar 
must  make  and  file  with  the  record  a  copy  of  such  certifi-  ' 

cate  and  order,  and  transmit  the  original,  together  with 
the  order  of  the  judge  thereupon,  under  the  seal  of  the 
court,  by  post  or  otherwise,  to  the  oflSce  of  the  clerk  of 
records  and  writs  in  chancery,  or  to  such  other  office  or 
officer  as  the  lord  chancellor  may  by  general  order  direct, 
and  also  send  notice,  by  post  or  otherwise,  of  the  fact,  to  all 
parties  and  persons  entitled  to  be  served  with  a  copy  of  the 
decree  (z). 

(u)  Order  xix.,  Rule  10.  (y)  lb.  s.  9. 

(x)  28  &  29  Vict.  c.  99,  fl.  8,  p.  i6a         (z)  Order  xviii.,  Kule  1 .     . 


301  Tramsfer  of  Pr^cttdimps  from  Chamcery, 

Past  IIL  Tramsfer  of  Procetdimps  from  CkamctiyJ' — Any  suit  or 

zr~^~I       proceeding  pending  in  the  Coort  of  Chancery,  which  might 

luiTe  been  commenced  in  a  coanty  coort,  may,  on  the  ap- 
plication of  any  pcuty  at  chamber^  to  the  judge  in  whose 
coort  it  i«  pending,  be  tran^arred,  by  cvder,  to  any  coonty 
coort  in  which  it  might  hare  been  commasced,  and  the 
proceedings  are  thereopon  to  be  carried  on  in  the  coonty 
co€Ert,  with  the  osoal  right  of  appeal  (a  >.  This  jori^dictioii, 
however,  will  not  be  exercised  imless  specal  reasons  fix- 
exercising  it  be  shown  y  h\ 

Where  any  |Hoceeding  is  so  transierred,  the  plaintiff 
most  lodge  with  the  registrar  the  order  of  trander,  toge- 
ther with  all  original  docimients  in  the  proceeding  in  his 
po3sesdon,  and  also  a  statement  of  the  names  and  addresses 
of  the  several  parties  to  the  soit,  and  their  attixneys,  and 
the  defendant  most  lodge  all  original  docoments  in  the 
proceeding  in  his  possessicHi,  and  either  party  most  from 
time  to  time  lodge  office  copies  of  any  furth^-  documents 
the  judge  or  registrar  may  require  {c\ 

The  re«:istrar  is  forthwith  to  indorse  on  the  order  of 
transfer  the  date  on  which  it  was  lodged  (</).  When  the 
order  of  transfer  is  lodged  the  registrar  is  fixthwith  to 
apply  to  the  judge  for  directions  as  to  the  further  steps  in 
the  suit  or  proceeding;  and  thereupon  the  judge  may  give 
such  directions  for  carrying  on  the  suit  or  proceeding  as 
he  may  think  fit,  or  he  may  appoint  a  time  to  hear  and 
determine  any  matters  in  such  suit  or  proceeding,  and 
direct  the  registrar  to  summon  all  parties  to  appear  on 
the  day  appointed*  And  the  judge  may  also,  if  he  think 
fit,  order  the  registrar  to  give  notice  to  the  parties  that  the 
order  of  transfer  has  been  lodged  (^). 

Transfer  to  Transfer  to  another  County  Coif  rf,] — If  during  the  pro- 

moter eotmty  gress  of  a  suit  or  matter  it  appears  to  the  court  that  it 

could  be  more  conveniently  prosecuted  in  some  other 
ooimty  court,  it  is  competent  for  the  court  to  transfer  it 
to  such  other  county  court,  and  thereupon  the  suit  or 
matter  proceeds  in  such  other  county  court  (/")• 

^\Tiere  suits  or  proceedings  are  commenced  in  difierent 
courts  by  parties  m  the  same  interest  such  suits  or  pro- 

(fl)  30  &  31  Vict  c.  142,  s.  8,  p.         (<?>  Order  xriiL,  Rok  2. 
462.  (<f)  lb.  Role  3. 

(*)  PUard  T.  Hine,  18  K  T.,  N.         {e)  lb.  Rule  4. 
8.  705;  MamdeMUy  t.  MaudesUy,         (/)  2d  &  29  Ykt.  c.  99, 8. 11,  p. 

Id.  51.  467. 
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ceedings  must  be  transferred  to  the  court  in  which  the    Chap.VIII. 
first  plaint  or  petition  was  filed,  and  there  be  proceeded 
with  in  the  same  way  in  all  respects  as  if  they  had  been 
commenced  in  that  court  {g). 

Moneys  in  Court^ — A\Tiere  a  party  is  directed  to  pay  Moneys  in 
money  into  court,  he  must  attend  and  pay  it  into  the  office  c®"^'- 
of  the  registrar,  and  obtain  a  receipt  (//).  The  registrar 
must,  unless  otherwise  ordered  by  the  judge,  within  forty- 
eight  hours,  invest  it  in  his  own  name  as  registrar  in  a 
post-office  savings  bank  in  the  town  in  which  the  court  is 
held,  without  restriction  as  to  amount,  and  without  the 
declaration  ordinarily  required  of  depositors.  And  such 
money  cannot  be  drawn  out  without  the  authority  of  the 
Commissioners  of  the  Treasury  (?). 

The  registrar  is  to  enter  in  the  "cash  book"  and 
^^  ledger  for  equitable  proceedings "  all  sums  so  paid  to  the 
account  of  the  suit  or  matter  in  which  it  is  paid,  and 
where  the  interest  of  any  fund,  paid  into  a  post-office 
savings  bank,  has  been  directed  to  be  paid  to  any  person, 
the  registrar  is  to  pay  the  same  hali-yearly  out  of  any 
general  moneys  in  his  hands  (A). 

In  the  first  week  of  January  in  each  year  the  registrar 
must  transmit  to  the  postmaster-general  his  bank  book, 
and  upon  its  return  send  a  letter,  in  a  given  form,  to  the 
Commissioners  of  the  Treasury  requesting  them  to  autho- 
rize the  postmaster-general  to  allow  him  to  draw  out  a 
sum  equal  to  the  interest  which  he  may  have  paid  to 
persons  during  the  then  past  year,  and  he  must  apportion 
the  same  and  carry  the  proportion  to  the  account  of  each 
fund  on  which  he  has  paid  interest  (/). 

The  registrar,  when  directed  by  the  court  to  draw  out 
of  a  post-office  savings  bank  the  mnd  or  part  of  the  fiind 
in  any  suit  or  matter,  must  apply  by  letter  to  the  Com- 
missioners of  the  Treasury  (m). 

Where  money  has,  before  the  Ist  January,  1868,  been 
invested  in  stocks,  and  the  investment  is  in  the  names  of 
the  treasurer  and  registrar  alone,  the  registrar  is  to  receive 
the  dividends  of  all  such  funds,  and  re-invest  the  dividend 
in  the  same  names,  except  where  the  court  shall  otherwise 


(^) 


Order  xxiii.,  Rule  20.  (0    Order  xvii.,  Rale  4.      See 

Order  xvii.,  Rule  2.  App.  Eq.  Form  56. 

(i)  30  &  31  Vict.  c.  142,  8.  26,  (w)  lb.  Rule  5.    The  letter  must 

p.  464;  Order  xvii.,  Rule  2.  be  iu   the  form  given,  App.  Eq. 

{k)  lb.  Ruled.  Form  55. 

P.N.  X 


HrifKn-.  fjKii*-  itares    cr   iiwnriiftjw 
l^  Vat  jbAs^  s^on  frrjoL  it?  im^fissii  i& 


lafMiff^  Up  vlikii  asnr  p^Tsm  wIk>  i§  aa  iz&at  or  he^fd 
f«ai  mar  ht  txstd  *x  dtclaied  ^sdijed  Kr  a  ecnfln'  cant 
IB  airr  mit  or  massaas  mar  be  cKdered  br  dae  cn^  to  be 
paid  to  the  ^odtjuuma-^'gaenJ  of  tkp  Com  of  Cbitt- 
cerr^pjL     Tbe  order  deb^  be  {irepared  br  dae  icgLuar 


aodierrcdlnrdiefaaiEC  TbeseriiceiBiistbrpersaBalifl 
The  penoo  ordered  to  pajr  must,  whhiii  $acii  time  as  me 
court  directB,  prvjvdnoe  to  tbe  registiar  tbe  accoumaiit- 
generaTs  certificate  of  paiment.  If  de&uk  br  made  in 
the  prcidiKtioii  of  tbe  certificate  tbe  le^iaUai  is  to  gire 
nodce  in  writing  to  tbe  jod^,  wbo  maj  tberenpon  dnect 
a  warrant  fA  execotioD  to  isme.  to  lerr  npon  tbe  goods  of 
tbe  defiuiher  tbe  amount  wbich  oi^bt  to  bare  beoi  jnid, 
and  coets  ariCT^  fi'om  tbe  de&ak.  And  tbe  sum  so  levied 
is  to  be  paid  to  tbe  aoooontant-general {r\ 

Reeeirers.1 — Every  receirer  appointed  by  tbe  coort, 
otber  than  the  high  bailiff,  must  gire  soch  secnritr  by 
bond  to  the  registrar  for  the  fiuthful  discharge  ai  his 
duties,  and  the  payment  over  of  money,  as  tbe  oourt  shall 
direct  (#). 

The  receiver  must  submit  to  the  r^:istrar,  and  the  regi^ 
trar  audit  the  accoimts  of  the  receiver,  which  need  not  be 
in  any  particular  form,  as  soon  as  convoiiently  may  be 
after  the  receipt  or  realization  of  the  assets,  and  iinme- 
diately  after  such  audit  the  receiver  must  pay  over  to  the 
r^istrar  the  balance  found  thereby  to  be  in  his  hands  (/). 

{fi)  Order  xtH.,  Rule  6.  Order  xriL,  Rule  a 

(o)  lb.  Role  9.  (8)  Oitlcr  xxiL.  Rnlc  1.    As  to 

ip)  2ii  k  29  Vict.  c.  99, 1.  5,  p.  when  a  lecdrer  wfll  be  appoiiited 

405.  8eeDaiiiell'bCh.Prac,Chiq>.zxxix^ 

iq)  Order  x?ii.,  Role  7.  s.  1. 

(r)2S5t29Viet.c.99,i.6,p.466;  (<)  Order  xxiL,  Role  2. 
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The  registrar  may  require  any  receiver  to  produce  any  Chap.  VIII. 
receipt,  accounts,  and  vouchers  necessary  lor  verifying 
the  accounts,  and  may  disallow  any  item  not  proved  to 
his  satisfaction,  and  may,  if  he  shall  think  fit,  require 
any  receiver  to  verify  such  accounts  and  vouchers  upon 
oath(t£). 

The  receiver  must,  at  any  time  before  the  complete 
realization  of  the  assets,  produce  his  accounts  to  be  audited 
in  the  same  manner,  upon  receiving  seven  days'  notice  in 
writing  fi-om  the  registrar  so  to  do,  and  such  notice  may 
be  sent  by  post  or  otherwise  to  die  address  of  the  re- 
ceiver (x). 

Where  the  duties  of  the  receiver  are  continuous,  no 
longer  period  than  one  year  must  in  any  case  be  allowed 
to  intervene  between  each  audit  (y\ 

In  no  case  is  it  necessary  for  any  party  to  attend  at  the 
audit  of  the  receiver's  account,  but  where  a  party  is  dis- 
satisfied with  a  receiver's  account  he  may  apply  to  the 
court  or  registrar  for  a  revision  of  the  registrar's  allow- 
ances (z). 

The  court  may  order  the  receiver  to  pay  over,  at  such 
time  or  from  time  to  time  as  it  shall  see  fit,  to  die  party 
entitled  to  the  beneficial  interest  therein,  or  to  the  guardian 
of  any  infiint,  any  yearly  or  other  accruing  rents  or  interest 
instead  of  paying  flie  same  into  court,  and  to  take  credit 
for  such  payments  in  his  accounts  when  audited  (a). 

Discharge  from  Custody, "] — Any  person  who  may  be  Discharge 
in  custody  may  apply  to  the  registrar  for  his  discharge  from  custody, 
therefrom,  upon  giving  to  the  party  at  whose  suit  he  was 
committed  notice  of  his  intention  so  to  apply,  two  days 
previous  to  his  applying  {b). 

CostsA — Costs  in  equitable  proceeding  are  in  the  dis-  Costs, 
cretion  oi  the  court.     And  the  courts  will,  no  doubt,  act 
upon  the  same  principles  as  the  Court  of  Chancery  (c). 

Fees   to  Counsel^  and  Attorney's  Costs, ^ — These  are  Fees  to  coan- 


(u)  lb.  Rnle  8.  (<?)  See  Danieirs  Chancery  Prac- 

g)  lb.  Rale  4.  tice,  Chap.  xxxi.     As  to  costs  in 

)  lb.  Rule  5.  suits  for  partition.    See  Ibid.  Chap. 

(2)  lb.  Rule  6.  xxviu.  s.  1 ;   31  &  82  Vict,  c  .40, 

(a)  lb.  Rnle  7.  s.  10. 
(6)  Order  xxiii..  Rule  25. 
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Counsel  and  Attorney's  Costs. 


Part  IH. 

sel,  and  attor- 
ney's costs. 


regulated  by  a  scale  framed  under  the  provisions  of  the 
Act  of  1865,  and  are  as  foUow: — 

A  Scale  of  Costs  and  Charges  to  be  paid  to  Counsel  and 
Attorneys  in  Equitable  Matters  under  "  The  County 
Courts  Act,  1865,"  and  "  The  County  Courts  Acty 
1867." 


Instmctions  to  sue  or  defend    . .         • .         • . 
Application  for  sabstitnted  serrice  or  service  out  of 

England 
Service  sum  allowed  by  judge. 
Drawing  plaint  or  petition  or  statement  by  defendant, 

or  preparing  instructions  for  counsel  to  draw  the 

same,  and  attendance  therewith       •  • 
Fee  to  counsel  and  clerk  therewith      . .         . . 
Attendance,  and  filing  plaint,  petition,  admission  or 

statement 
Every  copy  of  plaint,  petition,  admission  or  statement 
Examining  and  taking  minutes  of  evidence  of  each 

witness  afterwards  allowed  by  the  judge  (whether 

counsel  employed  of  not)      . .         . .         . .         •  • 

If  above  six  folios,  allowed  on  taxation  for  every 
additional  folio   . .         . .         •  •         • . 

Drawing  brief  for  counsel,  per  folio    • . 
Ck>py  brief,  per  folio,  and  necessary  documents  to  ac- 
company same 
Attending  counsel  therewith     . . 
Fee  to  counsel  and  clerk,  sum  paid  not  exceeding     . . 
If  conference  with  counsel  allowed,  appointing  it  and 

attending  counsel       • .         . .         . .         • .         •  • 
Fee  to  counsel  and  clerk,  on  conference 
Attending  court  on  trial,  with  counsel 
Attending  court  and    conducting  cause,  where  no 

counsel  employed       •  • 
Where  judgment  is  deferred,  attending  court  to  hear 

it  .. 

Flans  and  models,  where  necessary  for  use  at  hearing, 

by  special  order  on  taxation,  not  exceeding 
Witnesses'  expenses,  according  to  scale  in  force. 
Attending  taxing  costs  ..         ..         

Occasional  Costs. 

Lodging  order  of  transfer 

Notice  to  produce,  notice  to  admit, — notice  of  applica- 
tion for  a  new  trial,  or  to  set  aside  proceedings, — 
including  copies  or  duplicate  originals  and  service, 
and  attending  registrar  of  the  court  therewith,  such 
notices  and  copies  being  signed  by  the  attorney    . . 

On  receipt  of  notice  to  pnxiuce  or  admit  perusing 
same,  and  advising  thereon 
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Counsel  and  Attorney's  Costs. 


Attending  inspecting  documents  

Mileage,  one  way,  from  the  attorney's  place  of 
business  to  place  of  inspection  of  documents, 
for  each  mile,  not  exceeding,  unless  by  special 
order  of  judge,  in  the  whole  20  miles  . . 

All  necessary  affidavits,  not  exceeding  five  folios,  in- 
cluding filing,  each     • .         . .         . .         • . 
For  every  additional  folio 

Oath  (sum  paid). 

Attending  court  to  support  or  oppose  any  application 
or  motion  without  counsel    . . 

Attending  in  the  last-mentioned  cases  with  counsel .  • 

Fee  to  counsel  and  clerk  not  exceeding  •  • 

Preparing  admission  by  defendant 

Attorney's  travelling  expenses  to  attend  court,  one 
way,  not  exceeding  20  miles,  per  mile         . .         •  • 
If  above  20  miles,  actual  cost. 

Where  in  the  opinion  of  the  registrar  he  cannot  return 
the  same  night,  in  addition  to  the  above  mileage  . . 

Any  attendance  on  the  registrar,  or  before  an  examiner, 
or  any  attendance  upon  the  opposite  party,  which 
the  registrar  may,  upon  taxation,  think  was  necessary 

When  the  attendance  is  longer  than  one  hour,  then  for 
every  additional  hour  or  part  of  an  hour    . .         • . 

All  costs  for  letters,  and  for  searches  for  certificates 
of  births,  marria^  and  deaths  which  the  registrar 
may,  upon  taxation,  think  necessary,  such  sum  as 
the  registrar  shall  deem  reasonable. 

Fees  and  copies  (sum  paid). 

Drawing  accounts  and  other  documents  not  included 
in  the  foregoing  costs,  but  allowed  upon  taxation  of 
costs  to  be  necessary,  per  folio         •  • 

For  perusing  and  adapting  old  abstracts  of  title,  per 
three  sheets     • . 

Drawing  abstracts  of  additional  deeds  and  documents, 
per  sheet 

For  preparing  conditions  and  contracts  of  sale,  and  fair 
copy,  per  folio..         ..         ..         •• 

Where  condition  and  contract  are  not  submitted  to 
counsel,  in  addition  to  the  above,  there  shall  be  al- 
lowed for  perusing  abstracts,  every  three  sheets    . . 

Where  conditions  and  contracts  are  to  be  settled  by 
counsel,  instructions  to  counsel  to  accompany  ab- 
stract, and  attendance  therewith,  or  letter  .  • 

Fee  to  counsel  and  clerk  . .         •  • 

Fair  copies  of  abstracts  of  title  or  of  accounts,  docu- 
ments, opinion  of  counsel,  and  of  papers  received 
from  counsel,  per  folio  •  • 

Attending  sale    . .         . .         

Where  by  any  proceeding  taken  by  the  opposite  party 
it  becomes  necessary  to  advise  or  receive  instruction 
from  a  client  in  the  progress  of  a  suit  or  matter,  for 
each  attendance  
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CHAPTER  IX. 


ADMINISTRATION  OP  CHARITABLE  TRUSTS. 


Jurisdiction, 

Rules  of  Practice, 

By    whom  Application   may  he 
made. 

Notice  of  intended  Application, 

Summons  and  Notices, 


Hearing, 

Enrolment  of  Order, 

Ord^r  of   County    Court    to    he 
affirmed  hy  Board, 

Order,  how  enforced. 

Appeal. 

Court  Fees, 


Under  the  16  &  17  Vict.  c.  137  ("The  Charitable  Trusts 
Act,  1853")  (a),  the  Queen  appointed  four  commissioners, 
a  secretary,  and  two  inspectors  (^),  as  "  Charity  Commis- 
sioners for  England  and  Wales,"  two  of  whom  may  form 
a  Board  to  act{c).  This  Board  has  power  to  examine 
and  inquire  into  all  or  any  charities  in  England  or  Wales, 
and  their  nature  and  objects,  administration,  manage- 
ment, and  results,  also  the  value,  condition,  management, 
and  application  of  the  estates,  funds,  property,  and  income 
belonging  to  them,  and  to  cause  examinations  and  in- 
quiries in  relation  to  these  matters  to  be  made  and  prose- 
cuted by  their  inspectors. 

JurisdictionJ] — Where  any  charity  of  which  the  gross  Jurisdiction, 
annual  income  does  not  exceed  50/.  is  established  wholly 
or  partially  for  oWects  or  purposes  within  the  district  of  a 
county  court;  and  the  appointment  or  removal  of  a  trustee, 
or  any  other  relief,  order,  or  direction,  might  now  be 
made  or  riven  by  the  Court  of  Chancery  in  respect  either 
of  its  ordmaiy  or  its  special  or  statutory  jurisdiction,  or  by 
the  Lord  Chancellor  intrusted  with  the  care  and  commit- 
ment of  the  custody  of  lunatics,  any  person  authorized 
by  the  order  or  certificate  of  the  Chanty  Board,  or  the 
attorney-general,  may  make  application  to  the  county 
court  for  such  order,  direction,  or  relief  as  the  nature  of 

(a)  See  this  act,  App.  p.  625.  (b)  16  &  17  Vict.  c.  137,  8.  1. 

(o)  lb.  8.  6. 
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Counsel  and  Attorneifs  ( 


Taut  TIT. 


Where  in  the  cctwr^  <^f  n  cause  or  matter 
or  sued  in  a  ti.luciury  or  rt'prcscntr 
necos-yirilv  incurs  custs  n«»t  nlhmed 
hetween  party  and  party,  the  ropi««t- 
the  ju<l}xe  tt>  iilhrn'  sucli  sums  as  h< 
of  any  funds  in  court  applicable 

A ttendiuir  taxing  costs  ..     ^    •• 
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'ling  the  jurisdiction  with 
.■:<!  may  declare,  according  to 
...ly  be  able  to  form  ujion  the 
..  llire  them  in  rehition  to  the  clia- 
'^  annual  income  for  the  time  Injing 
.  M'ced  50/.,  and  a  statement  in  any  cer- 
K}[^  the  Boaixl  that,  according  to  their 
liTo.ss  yearly  income  of  a  charity  does  or 
I  jO/.,  is  sufficient  evidence  of  tlie  amount 
.i]>ose  of  detcnnining  the  question  of  jiu-isdic- 


■11 


.•  to  1st  January,  1868,  a  deputy  judge  of  a  county 

could  not  exercise  jurisdiction  under  the  Charitable 

,.,ts  Acts,  but  now  by  sect.  20  of  30  &  31  Vict.  c.  142, 

..   deputy  has  all  the   ])owera  and  privileges  and  can 

,  iform  all  the  duties  of  the  judge. 

The  county  coml  has  no  power  to  detemiine  the  title 


(^  ]r>  &  17  Vict.  c.  l:'.7,  s.  n2, 
as  amended  bv  23  &  24  Viet.  c.  13r>, 
■.  11. 

(0  10  &  17  Vict.  c.  i:i7.  See, 
liowefcr,  8.  .15,  which  emi)0\ver8  the 
boaitl,  if  they  think  fit,  io  direct  tlnit 
eTen  where  the  income  of  a  charity 


is  Tinder  .W.  the  n])plicati«»n  shall 
ho  nin<le  in  t)ie  111*^1  instiinee  to  the 
Court  of  Chaincerv. 

(f)  i;j  &  H  Vict.  r.  CU.  s.  4.-,. 

(V)  Irt  &  17  Viet.  c.  I,'?7,  s.  ?A. 

{/{)  lb.  s.  4J;  iiml  18  &  19  Vi.f. 
c.  121,  s.  11. 


Notice  of  intended  Application. 
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w  or  equity  to  any  real  or  personal  property,  or  any     Chap.  IX. 
*•  interest  therein  as  between  any  charity,  or  the 
"  it,  and  any  person  holding  or  claiming  it  ad- 
^^e  charity,  nor  to  determine  any  question  as 
^  or  extent  of  any  charge  or  trust  (/). 

".] — The  lord  chancellor  may  make  Rules  of  pnc- 
proceedings  in  the  county  courts,,  ^co- 
ining the  fees  to  be  taken.     Sub- 
idges  themselves  may  regulate 
..r in  so  as  to  render  them  as  sum- 
;is  conveniently  may  be(y). 
ill  In  force  are  dated  6th  March,  1854. 
;ii   the  registrar  of  every  county  court 
■k  caUed  "  The  Charitable  Trusts  Book," 
M     j)roceedings   are   to   be  recorded  (A).      A 
i  torms  is  apjiended  to  the  rules,  but  these  may 
I  according  to  the  circumstances  of  each  case  (/), 
_v  iiei*ally  the  practice  and  forms  of  the  coimty  courts 
x\)  be  adopted  so  far  as  they  are  applicable,  mutatis 
miitandisini). 

By  whom  Application  to  be  made,'] — An  application  to  By  whom 
the  county  court  may  be  made  by  the  attorney-general,  S^^S*^*''*  ^ 
or  by  all,  or  any  one  or  more  of  the  trustees  or  persons 
administering  or  claiming  to  administer,  or  interested  in, 
the  charity  which  is  the  subject  of  the  application,  or  any 
two  or  more  inhabitants  of  any  parish  or  place  within 
which  the  charity  is  administered  or  applicable  (w). 

Notice  of  intended  Application.] — Before  any  applica-  Notice  of 
tion  can  be  made  to  a  county  court,  notice,  in  writing  intended  appli- 
must  be  given  in  the  form  and  manner  which  the  Board  ^  ^^ 
may  direct;  and  if  the  order  be  that  the  notice  be  affixed 
to  or  near  the  door  of  any  parish  or  district  church,  the 
incumbent  and  churchwardens  are  required  to  allow  it 
to  be  affixed  and  to  remain  during  the  period  of  not  less 
than  fifteen  days,  as  the  Board  may  have  ordered;  and 
in  any  case  in  which  the  order  is  that  the  notice  shall  be 
affixed  to  any  place,  evidence  that  the  same  has  been  so 
affixed  is  primd  facie  evidence  that  it  has  remained  affixed 
during  the  period  prescribed  by  the  Board  (o). 


(t)  16  &  17  Vict.  c.  137,  8.  41. 
(f)  lb.  s.  46. 
(k)  Bule  1.  App. 
(I)  Rule  20. 


(m>  Rnle  21. 

in)  16  &  17  Vict.  c.  137,  b.  48. 

((?)  lb.  8.  42. 


314  Summons  and  Notices. 

rAHTllT.  Summons  and  NoticesJ] — ^When  an  order  or  certificate 

Somiiioiis  and  from  the  Charity  Commissioners  has  been  obtained,  the 

person  who  is  d^iroas  of  taking  proceedings  in  the  countj 
court  must  produce  it  to  the  r^istrar,  who  retains  and 
files  it  in  numerical  order.  The  party  producing  the 
order  is  deemed  the  plaintiff,  and  the  person  senred  with 
the  summons  the  defendant  (/i). 

When  the  attorney-general  takes  proceedings  in  the 
county  court,  he  must  deliver  or  transmit  to  the  r^istrar 
a  written  statement,  showing  the  nature  and  object  of  the 
proposed  proceedings  to  be  filed  {q). 

Upon  the  production  of  the  order,  certificate,  or  state- 
ment, the  r^strar,  at  the  instance  of  the  plaintiff,  pre- 
pares a  summons  in  the  form  given  in  the  scnedule  to  the 
rules,  in  which  is  stated  the  substance  of  the  order,  cer- 
tificate, or  statement,  and  makes  as  many  copies  of  it  as 
there  are  parties  required  by  the  plaintiff,  in  writing,  to 
be  summoned,  and  two  additional  copies,  the  one  to  be 
filed  in  his  office,  and  the  other  to  be  transmitted  to  the 
Charity  Commissioners  (r). 

The  registrar,  if  required  by  the  plaintiff,  prepares  also 
a  notice  to  attend  proceedings  in  the  form  given  in  the 
schedule  to  be  served  on  any  persons  indicated  by  the 
plaintiff,  in  writing,  besides  those  summoned,  and  makes 
as  many  copies  thereof  as  there  are  persons  to  whom  it  is 
to  be  given,  and  two  additional  copies,  as  of  the  sum- 
mons («). 

The  rc^strar  forthwith  transmits  by  prepaid  post  letter 
a  copy  of  the  summons  to  each  of  the  parties  required  to 
appear;  and  a  copy  of  the  notice  to  attend  proceedings 
to  each  of  the  persons  indicted  by  the  plaintiff,  and  suck 
transmissions  are  sufficient  service,  unless  the  judge  other- 
wise directs  {t). 

Where  the  plaintiff  does  not  require  any  summons  or 
notice  to  attend  proceedings  to  be  issued,  the  registrar  pre- 
pares a  notice  of  hearing ^  and  two  additional  copies  thereof, 
as  of  the  sununons,  and  either  delivers  it  to  tne  plaintiff, 
or  has  it  served  on  him  by  prepaid  post  letter,  unless  the 
judge  otherwise  directs  (m). 

The  registrar  may,  in  all  cases,  if  required  by  the 
plaintiff,  summon  some  persons,  and  serve  others  with 
either,  or  both,  of  the  notices  mentioned  above,  or  serve  a 

(;>)  Rule  2.  (i)  Rule  5.    See  Form,  App. 

(gr)  Rule  3.  (f)  Rule  6. 

(r)  Rule  4.    See  Form,  App.  {u)  Rule  7.    See  Fonn,  App. 
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notice  of  hearing  on  the  plaintifT,  and  a  notice  to  attend     Chap.  IX. 
proceedings  on  any  other  person  (t?). 

The  judge  also  may,  in  all  cases,  direct  what  persons, 
or  additional  persons,  ^all  be  served  with  a  summons  or 
notice  to  attend  proceedings  or  notice  of  hearing  (lo). 

A  copy  of  the  summons,  notice  to  attend  proceedings, 
notice  to  appear,  together  with  a  copy  of  the  order  made 
by  the  court,  must,  in  all  cases,  be  transmitted  by  the 
registrar,  forthwith  after  the  hearing,  by  post  or  other- 
wise, as  the  judge  directs,  to  the  office  of  the  commis- 
sioners (x). 

Hearing."] — Any  person  who  has  been  summoned,  or  Hearing, 
has  -received  notice  to  attend  proceedings,  or  who  is  au- 
thorized to  apply  under  sect.  43  of  "  The  Charitable 
Trusts  Act,  1853,"  may  appear  and  be  heard  to  oppose 
the  application  authorized  by  the  order  or  certificate  of 
the  commissioners,  or  the  statement  of  the  attorney- 
general,  subject  to  the  payment  of  such  costs  as  the  judge 
directs  (y). 

The  order  or  certificate  of  the  commissioners  or  state- 
ment of  the  attorney-general,  as  to  the  amount  of  the 
annual  income,  is  conclusive  on  the  court,  and  the  other 
statements  contained  in  the  certificate  or  order  of  the 
commissioners,  or  the  statement  of  the  attorney-general, 
must,  unless  disputed,  be  taken  as  true  {z). 

Upon  the  requisition  of  the  Charity  Cfommissioners  or 
attorney-general  respectively,  a  copy  of  the  judge's  note 
of  the  evidence  taken  at  the  hearing,  or  such  part  thereof 
as  may  be  required,  must  be  transmitted  under  the  seal 
of  the  court  by  the  judge  to  him,  or  them,  by  post  or 
otherwise  {a). 

Enrolment  of  Order<] — The  registrar  of  the  county  Emolmeot 
court  must  transmit  a  copy  of  every  order  or  direction  of  ^  order, 
the  court  to  the  office  in  London  of  the  registrar  of  county 
court  judgments. 

Order  of  County  Court  to  be  affirmed  by  the  Board.] —  Order  of 
When  any  order  or  decision  is  made  by  a  county  court  coimty  ooort 
for  the  removal  of  a  trustee,  or  approviiig  of  any  icheme  %^f^, 

(r)  Rule  8.  (y)  Rule  17. 

iw)  Rnle  9.  (z)  Rule  18. 

(x)  Rale  12.  (a)  Roles  10, 11. 

A 
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for  regulating  or  directing  the  administration  of  a  charity, 
or  the  estate,  funds,  property  or  income  thereof,  a  copy 
of  the  order  or  decision  must  be  transmitted  by  the  regis- 
trar of  the  county  court,  together  with  all  requisite  par- 
ticulars, to  the  Board,  for  the  purpose  of  being  considered 
by  them;  and  no  order  or  decision  is  valid  or  effectual 
until  it  has  been  approved  by  the  Board,  such  approval 
being  testified  by  a  certificate  in  writing  signed  by  the 
secretary,  which  may  not  issue  imtil  one  calendar  month 
has  elapsed  after  the  receipt  by  the  Board  of  the  copy  and 
particulars  (b). 

If  an  order  of  the  county  court  is  not  approved  by  the 
Board,  the  Board  may  remit  it  for  reconsideration  and 
decision,  with  such  remarks  and  recommendations  thereon 
(if  any)  as  may  seem  fit  and  expedient.  The  Board  may 
order  and  direct  that  the  subject-matter  to  which  the 
order  relates,  together  with  the  order,  shall  be  submitted 
to  the  consideration  and  decision  of  a  judge  of  the  Court 
of  Chancery,  in  which  case  no  fiirther  proceedings  may 
be  taken  in  the  coimty  court  with  respect  to  the  matter  in 
question  (c). 

Order,  how  enforced."]  —  Subject  to  any  orders  which 
may  be  made  by  the  Lord  Chancellor  all  proceedings  in 
the  county  court,  and  all  orders  and  directions  made  or 
given  by  virtue  of  the  jurisdiction  created  by  the  Cha- 
ritable Trusts  Act,  are  subject  to  the  same  rules  and 
regulations,  and  have  the  same  effect,  and  may  be  re- 
gistered, enforced  and  executed  in  the  same  manner  as 
the  other  proceedings,  orders,  judgments  and  directions 
of  the  court  under  its  ordinaxy  jurisdiction;  and  the 
coimty  court,  with  the  consent  of  the  Board,  may  rescind 
or  vary  any  order  which  has  been  previously  made,  with- 
out prejudice  to  any  act  or  matter  in  the  meantime  done 
under  such  order ;  and  for  executing  and  putting  in  force 
any  order  made  by  a  coimty  court,  every  judge  may 
exercise  all  the  powers  which  are  given  by  tibie  9  &  10 
Vict,  c.  95,  for  enforcing  the  payment  of  a  debt,  damages 
or  costs  (rf). 

Appeal."] — ^Where  any  person  (other  than  the  attomey- 
geneial  acting  ex  officio)  is  aggrieved  by  or  dissatisfied 


(b)  16  &  17  Vict.  c.  137,  8.  36. 
ic)  lb.  8. 37. 


(d)  16  &  17  Vict.  c.  137,  s.  38. 
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with  an  order  made  by  a  county  court  in  respect  of  a  Chap.  IX. 
charity,  he  may,  within  one  calendar  month  after  the 
making  of  the  order,  give  notice  in  writing  to  the  court, 
which  notice  must  state  the  grounds  of  appeal,  and  may 
be  served  by  post  or  otherwise,  as  the  registrar  directs  {e\ 
and  also  to  the  Board,  that  he  is  desirous  to  appeal  against 
it ;  and  if  the  Board  think  it  reasonable  and  proper  that 
the  appeal  should  be  entertained,  and  give  a  certificate  to 
that  effect,  the  county  court  must  suspend  any  proceeding 
upon  the  order  appealed  against  during  such  time  as  the 
cu-cumstances  may  require;  and  the  Board,  if  they  so 
think  fit,  may  require  the  person  giving  notice  of  appeal 
to  become  bound  with  two  sufficient  sureties,  to  be  ap- 
proved by  the  registrar  of  the  county  court,  to  the  trea- 
surer of  the  court,  in  such  sum  as  the  Board  think  reason- 
able, to  pay  such  costs  of  the  proceedings  on  the  appeal 
as  may  be  ordered  to  be  paid  by  the  appellant ;  and  also, 
if  the  Board  think  fit,  to  indemnify  the  charity  against  the 
costs  and  expenses  of  the  appeal  {f), 

A  bond  executed  under  this  provision  is  exempt  from 
stamp  duty. 

The  attorney-general  (acting  ex  officio)  may,  however, 
at  any  time  within  three  calendar  months  afi«r  the 
making  an  order  by  a  county  court,  lodge  and  prosecute 
an  appeal  against  it  without  giving  any  notice  or  Decoming 
bound  (^). 

Where  an  order  allowing  an  appeal  has  been  made,  the 
person  allowed  to  appeal  must,  within  three  calendar 
months,  present  a  petition  to  the  Court  of  Chancery, 
setting  forth  the  order  appealed  against,  and  the  order 
allowing  the  appeal,  and  praying  such  relief  as  the  case 
may  require ;  and  upon  the  hearing  of  the  petition  the 
court  may  confirm,  vary  or  reverse  the  order  appealed 
gainst,  or  may  remit  it  to  the  county  court  by  which  it 
was  made,  with  or  without  any  declaration  or  directions 
in  relation  to  it,  or  may  proceed  in  relation  to  the  charity 
to  which  it  relates  as  in  the  case  of  an  application  to  a 
judge  of  the  Court  of  Chancery  at  chambers;  and  any 
judge  sitting  at  chambers  or  in  open  court  may  make  any 
orders  or  directions  in  relation  to  the  matter  of  the  order 
as  he  sees  fit,  or  the  court  may  make  such  other  order  in 
relation  to  it  as  may  seem  just,  and  as  might  be  made  in 

Ce)  Rnle  19.  (/)  16  &  17  Vict.  c.  137,  s.  89. 

ig)  lb. 
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the  case  of  a  suit  regularly  instituted,  or  a  petition,  as 
the  case  may  require. 

If  the  party  allowed  to  appeal  does  not,  within  three 
calendar  mondis,  present  the  petition  of  appeal,  the  order 
against  which  it  was  allowed  is  final ;  and  in  case  any  costs 
adjudged  on  it  to  be  paid  by  the  party  allowed  to  appeal 
are  not  paid,  the  bond  may  be  put  in  suit,  and  the  money 
recovered  may  be  applied  to  indemnify  the  charity  estate, 
or  the  person  damnified  or  otherwise,  as  the  justice  of  the 
case  may  require,  and  as  the  court  or  judge  by  whom  the 
appeal  has  been  heard  may  think  fit  (A). 

Court  Fees.'] — Where  the  annual  income  of  a  charity 
exceeds  10/.,  the  court  fees  are  payable  as  in  cases  within 
the  ordinary  jurisdiction  of  the  coiuii,  without  prejudice  to 
the  privileffe  of  the  attorney-general  as  to  costs,  and  the 
charitable  mnds  may  be  made  Uable  to  the  payment  thereof, 
at  the  discretion  of  the  judge  (i). 

Where  the  annual  income  oi  the  charity  does  not  exceed 
the  sum  of  10/.,  no  fees  of  court  are  payable  out  of  the 
funds  of  the  charity  ;  nor  are  any  fees  paid  by  any  party 
to  the  proceeding,  imless  the  judge  so  orders  (A). 

Where  more  than  one  charity  is  joined  in  one  applica- 
tion, one  set  of  court  fees  only  are  payable,  such  fees  being 
calculated  on  the  aggregate  amount  of  the  incomes  of  the 
charities  so  joining  (/). 

Where  court  fees  are  payable,  they  are  calculated  ac- 
cording to  the  scale  of  fees  appUcable  to  proceedings  for 
the  recovery  of  tenements  under  the  9  &  10  Vict.  c.  95, 
s.  122,  the  annual  income  of  the  charity,  like  the  annual 
rent  of  the  tenement,  being  treated  as  the  basis  of  calcula- 
tion (m). 


(A)  16  &  17  Vict.  c.  137,  b.  40. 

(i)  Rule  13. 

ik)  Bole  14. 

(Q  Role  15.  In  a  case  where  two 
or  more  charities  were  joined,  the 
aggregate  amount  of  the  incomes  of 
which  exceeded  lOZ.,  but  the  income 
of  no  one  charity  exceeded  that 
amount,  and  fees  were  taken  in  the 


county  court  on  the  aggregate 
amount  of  the  incomes,  the  Com- 
missioners of  the  Treasury  directed 
the  fees  to  be  returned. 

(m)  Rule  16.  Sect.  122  of  the  9 
&  10  Vict  c.  95  is  now  repealed  by 
19  &  20  Vict.  c.  108.  See,  now,  ss. 
50  and  52  of  the  latter  act. 
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CHAPTER  X. 

Jurisdiction  under  the  Friendly  Societies  Act, 
18  &  19  Vict.  c.  63;  the  Literary  and  Scientific 
Institutions  Act,  17  &  18  Vict.  c.  112;  and  the 
Industrial  and  Provident  Societies  Act,  30  &  31 
Vict.  c.  117  (a). 


Friendly  Societies, 

Societies,  how  dissolved. 

Cattle  Insurance  Societies. 

Industrial    and    Provident   So- 
cieties, 


Literary    and    Scientific    Insti- 
tutions. 

Mode  of  Proceeding. 

Fees. 


Friendly  Societies.']— By  sect.  40  of  the  18  &  19  Vict.  Friendly 
c.  63,  "An  Act  to  consolidate  and  amend  the  Laws  relating  societies, 
to  Friendly  Societies,"  where  the  rules  of  a  society  directed 
disputes  to  be  referred  to  justices,  they  were  to  be  decided 
by  a  county  court ;  but  by  sect.  5  of  the  21  &  22  Vict, 
c.  101,  this  provision  is  repealed,  and  the  decision  lies  with 
a  single  justice  of  the  peace.  By  sect.  41,  "In  all  fiiendly 
societies  estabUshed  under  this  act  or  any  of  the  said  re- 
pealed acts,  all  applications  for  the  removal  of  any  trustee, 
or  for  any  other  relief,  order  or  direction,  or  for  the  settle- 
ment of  disputes  that  may  atise  or  may  have  arisen  in  any 
society,  the  rules  of  which  do  not  prescribe  any  other 
mode  of  settling  such  disputes  (A),  or  to  enforce  the  de- 
cision of  any  arbitrators,  or  to  hear  or  determine  any  dis- 
pute, if  no  arbitrator  shall  have  been  appointed  or  if  no 
decision  shall  be  made  by  the  said  arbitrators  within  forty 
days  after  application  has  been  made  by  the  member  or 


(a)  The  proTisioDs  of  these  acts, 
affecting  the  jnrisdiction  of  the 
county  courts,  being  very  few,  hare 
been  given  verbatimf  to  preyent  the 
necessity  of  printing  them  in  the 
Appendix. 

{b)  In  any  case  in  which  the  rales 
appoint  a  specific  tribunal,  that  tri- 
Imnal  has  exclosiye  i  orisdiction,  and 
the  j  orisdiction  of  the  connty  court 


is  ousted ;  Re  Denton  y.  Marshall, 
1  H.  &  C.  654,  666;  S.  C,  82  L.  J., 
Exch.  89.  Where  the  roles  of  a 
society  were  deposited  with  the 
registrar  after  a  dispote  arose,  hot 
before  the  entry  of  a  plaint,  it  was 
held  that  the  coonty  coort  had  no 
j  orisdiction.  Smith  y.  Pryse,  7  E. 
&  B.  339 ;  S.  C,  nomine  R.  r. 
Trafford,  26  L.  J.,  Q.  B.  96. 
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person  claiming  through  or  under  a  member  or  under  the 
rules  of  the  society,  shall  be  made  to  the  county  court  of* 
the  district  within  which  the  usual  or  principal  place  of 
business  (c)  of  the  society  shall  be  situate ;  and  such  court 
shall,  upon  the  application  of  any  person  interested  (rf)  in 
the  matter,  entertain  such  application  (e),  and  give  such 
relief,  and  make  such  orders  and  directions  in  relation  to 
the  matter  of  such  appUcation,  as  hereinafter  mentioned, 
or  as  may  now  be  given  or  made  by  the  Court  of  Chancery 
in  respect  either  of  its  ordinary  or  its  special  or  statutory 
jurisdiction  ;  and  the  decision  of  such  county  court  upon 
and  in  relation  to  such  application  as  aforesaid  shall  not  be 
subject  to  any  appeal." 

By  sect.  42,  *'In  all  cases  where  the  order  of  such 
county  court  shall  be  for  the  payment  of  money,  the  same 
may  be  enforced  in  the  same  manner  as  the  ordinary  judg- 
ments of  such  court  are  enforced  ;  but  where  the  order  of 
the  said  court  shall  be  for  the  doing  of  some  act,  not  being 
for  the  payment  of  money,  it  shall  be  lawful  for  the  judge 
of  such  county  court  in  his  said  order  (/*)  to  order  the 
party  to  do  such  act,  or  that  in  de&ult  of  his  doing  it  he 
shall  pay  a  certain  siun  of  money ;  and  in  case  he  refuse 
or  neglect  to  do  the  act  required,  upon  demand  in  that 
behalf,  the  sum  of  money  or  penalty  in  the  said  order  may 
then  be  recovered  in  the  same  manner  as  a  judgment  for 
debt  or  damages  in  such  court  {g) ;  and  it  shall  not  be 
lawful  to  remove  the  same  by  certiorari  or  other  writ  or 
process  to  any  superior  court  of  record." 

By  sect.  44,  "  In  the  case  of  any  friendly  society  esta- 
blished for  any  of  the  purposes  mentioned  in  section  9  (A) 
of  this  act,  or  for  any  purpose  which  is  not  illegal,  having 
written  or  printed  rules,  whose  rules  have  not  been  certified 
by  the  registrar,  provided  a  copy  of  such  rules  shall  have 


(o)  A  county  court  has  jurisdiction 
under  this  section  if  any  one  utiuil 
place  of  business  of  the  society  is 
within  its  district,  though  the  ustuil 
and  principal  place  of  business  is 
elsewhere.  Shea  y.  United  Assur- 
ance  Society  of  St.  Patrick,  L.  R., 
8  C.  P.  21. 

id)  The  trustees  of  a  friendly 
society,  who  are  not  members  of  it, 
ore  not  persons  '* interested'*  within 
this  section ;  therefore,  a  county  court 
has  no  .jarisdiction  to  entertaiu  an 


application  made  by  them,  ffull  y. 
M*Farlaney  27  L.  J.,  C.  P.  41. 

(&)  See  form  of  summons,  103, 
App. 

(/)  See  form  of  order,  104,  App. 

ig)  See  form  of  order  for  a  warrant 
to  issue,  104 ;  and  form  of  warrant, 
105,*App. 

(A)  These  are, — 1.  For  payments 
on  death.  2.  For  relief  in  sickness, 
&c.  3.  For  any  other  purpose 
authorized  by  a  Secretary  of  State. 
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been  deposited  with  the  registrar,  every  dispute  between  Chap.  X. 
any  member  or  members  of  such  society,  and  the  trustees, 
treasurer  or  other  officer,  or  the  committee  of  such  society, 
shall  be  decided  in  manner  hereinbefore  provided  with 
respect  to  disputes;  and  the  decision  thereof,  in  the  case  of 
societies  to  be  established  under  this  act,  and  the  sections 
in  this  act  provided  for  such  decision,  and  also  the  section 
in  this  act  which  enacts  a  punishment  in  case  of  fraud  or 
imposition  by  an  officer,  member  or  person,  shall  be  applic- 
able to  such  uncertified  societies :  provided  always,  that 
nothing  herein  contained  shall  be  construed  to  confer  on 
any  such  society  whose  rules  shall  not  have  been  certified 
by  the  registrar,  or  any  of  the  members  or  officers  of  such 
society,  any  of  the  powers,  exemptions  or  facilities  of  this 
act,  save  and  except  as  in  and  by  this  section  is  expressly 
provided." 

By  sect.  6  of  the  21  &  22  Vict.  c.  101,  "  Sections  40 
and  44  of  the  said  act  shall  extend  and  be  applicable  to 
disputes  between  the  executors,  administrators,  nominee 
or  assigns  of  a  member,  and  the  trustees,  treasurer  or 
other  officer,  or  the  committee  of  a  society." 

By  sect.  13  of  the  18  &  19  Vict.  c.  63,  "It  shaU  be- Friendly 
lawful  for  the  members  of  any  society  heretofore  formed  J?^*f^  ^^^ 
and  established,  or  hereafter  to  be  formed  and  established, 
at  some  meeting  thereof  to  be  specially  called  in  that 
behalf,  to  dissolve  or  determine  the  same  by  consent; 
provided  that  no  society  established  under  this  or  any  act 
relating  to  fiiendly  societies  shall  be  dissolved  or  deter- 
minea  without  obtaining  the  votes  of  consent  of  five- 
sixths  in  value  of  the  then  existing  members  thereof, 
including  the  honorary  members,  if  any,  to  be  ascertained 
in  manner  hereinafter  mentioned,  nor  without  the  consent 
of  all  persons,  if  any,  then  receiving  or  then  entitled  to 
receive  any  relief,  annuity,  or  other  benefit  fi-om  the  ftmds 
thereof,  to  be  testified  under  their  hands  individually  and 
respectively,  unless  the  claim  of  every  such  person  be  first 
duly  satisned,  (x  adequate  provision  made  for  satisfying 
such  claim ;  and  for  the  purpose  of  ascertaining  the  votes 
of  such  five-sixths  in  value  of  the  numbers  as  aforesaid, 
every  member  shall  be  entitled  to  one  vote,  and  an  ad- 
ditional vote  for  every  five  years  that  he  may  have  been 
a  member,  but  no  one  member  shall  have  more  than  five 
votes  in  the  whole ;  and  the  intended  appropriation  or 
division  of  the  funds  or  other  property  shall  be  fairly  and 
distinctly  stated  in  the  agreement  for  dissolution  prior  to 
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PiBT  m.     such  consent  bein^  given  (i) ;  and  the  agreement  for  sucli 

dissolution,  duly  signed  as  aforesaid,  accompanied  with  a 

statutory  declaration  by  one  of  the  trustees,  or  by  three 
members  and  the  secretary,  taken  before  a  justice  of  the 
peace,  that  the  provisions  of  this  act  have  been  complied 
with,  shall  be  forthwith  transmitted  to  the  registrar,  to  be 
by  him  deposited  with  the  rules  of  the  society ;  and  such 
agreement  shall  thereupon  be  an  effectual  discharge  at  law 
and  in  equity  to  the  trustees,  treasurers,  and  other  officers 
of  such  society,  and  shall  operate  as  a  release  fix>m  aU  the 
members  of  the  society  to  such  trustees,  treasurers,  and 
other  officers ;  and  it  snail  not  be  lawftd  in  any  society  to 
direct  a  division  or  appropriation  of  any  part  of  the  stock 
thereof,  except  for  the  purpose  of  carrying  into  effect  the 
general  interests  and  objects  declared  in  the  rules  as  origi- 
nally certified,  unless  the  claim  of  every  member  is  first 
duly  satisfied,  or  adequate  provision  is  made  for  satisfying 
such  claims ;  and  in  case  any  member  of  such  society  shall 
be  dissatisfied  with  such  provision,  it  shall  be  lawfiil  for 
him  or  her  to  apply  to  the  judge  of  the  county  court  of  the 
district  within  which  the  usual  place  of  business  of  the 
•  society  is  situated  for  relief  or  other  order ;  and  the  said 
judge  shall  have  the  same  powers  to  entertain  such  applica- 
tion, and  to  make  such  order  or  direction  in  relation  thereto 
as  he  may  think  the  justice  of  the  case  may  require,  as 
hereinafter  is  enacted  in  regard  to  the  settlement  of 
disputes ;  and  in  the  event  of  the  dissolution  or  determina- 
tion of  any  society,  or  the  division  or  appropriation  of  the 
fimd  thereof,  except  in  the  way  hereinbefore  provided,  any 
trustee  or  other  officer  or  person  aiding  or  abetting  therein 
shall,  on  conviction  thereof  by  two  justices,  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  kept 
to  hard  labour  tor  any  term  not  exceeding  three  calendar 
months,  as  to  such  justices  shall  seem  meet." 

Cattle  in-  Cattle  Insurance  Societies  J] — By  sect.  1  of   31   &  32 

8nrance  Vict.  c.  34,  societies  may  be  established  under  the  provi- 

"°*^®  ^  sions  of  the  18  &  19  Vict.  c.  63,  for  the  insurance  to  any 

amount  against  loss  of  cattle  by  death  ;  and  by  sect.  2,  all 

(i)  Bv  sect.  8  of  21  &  22  Vict.  c.  the  actnary  to  the  commissioners  for 

101,  the  appropriation  or  division  of  the  redaction  of  the  national  debt, 

the  funds  need  not  be  stated,  bat  or  to  an  actaai^  of  some  life  assor- 

may,  by  the  agreement  for  dissoln-  ance  company  m  London  who  shaU 

tion,  be  referred  to  the  award  of  the  haye  exercised  his  profession  for  at 

registrar  of  friendly  societies,  or  to  least  6ve  yean. 
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contributioDS,  premiums  and  other  payments  payable  by      Chap.  X. 

any  member  of  any  such  society,  under  its  rules,  in  respect 

of  any  insurance  effected  by  him,  are  to  be  considered  as 

a  debt  due  by  him  to  the  society,  and  are  recoverable  as 

such  in  the  county  court  of  the  district  within  which  the 

usual  or  principal  place  of  business  of  the  society  is  situate. 

Industrial  and   Provident    Societies."] — By  sect.  3  of  Industrial  and 
30  &  31  Vict.  c.  117,  the  provisions  in  18  &  19  Vict.  c.  63,  ^^^^ 
for  the  determination  of  disputes  by  the  county  courts,  are 
to  apply  to  all  societies  registered  under  the  first  above  re- 
cited act. 

Literary  and  Scientific  Institutions.] — By  sect.  29  of  Litcranr  and 
''  The  Literary  and  Scientific  Institutions  Act,  1854,"  J^^^^*'  ^"*^' 
17  &  18  Vict.  c.  112,  "  Any  number  not  less  than  three- 
fifths  of  the  members  of  any  institution  may  determine 
that  it  shall  be  dissolved,  and  thereupon  it  shall  be  dis- 
solved forthwith,  or  at  the  time  then  agreed  upon,  and  all 
necessary  steps  shall  be  taken  for  the  disposal  and  settle- 
ment of  the  property  of  the  institution,  its  claims  and 
liabilities,  according  to  the  rules  of  the  said  institution 
applicable  thereto,  if  any ;  and  if  not,  then  as  the  governing 
bodies  shall  find  expedient ;  provided,  that,  in  the  event  of 
any  dispute  arising  among  the  said  governing  body  or  the 
members  of  the  institution,  the  adjustment  of  its  afiairs 
shall  be  referred  to  the  judge  of  the  county  court  of  the 
district  in  which  the  principal  building  of  the  institution 
shall  be  situated,  and  he  shall  make  such  order  or  orders 
in  the  matter  as  he  shall  deem  requisite,  or,  if  he  find  it 
necessary,  shall  direct  that  proceedings  shall  be  taken  in 
the  Court  of  Chancery  for  the  adjustment  of  the  a£&irs  of 
the  institution." 

By  sect.  30,  "  If  upon  the  dissolution  of  any  institution 
there  shall  remain,  after  the  satisfaction  of  all  its  debts 
and  liabilities,  any  property  whatsoever,  the  same  shall 
not  be  paid  to  or  distributed  among  the  members  of  the 
said  institution,  or  any  of  them,  but  shall  be  given  to  some 
other  institution,  to  be  determined  by  the  members  at  the 
time  of  the  dissolution,  or  in  default  thereof  by  the  judge 
of  the  county  court  aforesaid ;  provided,  however,  that  tms 
clause  shall  not  apply  to  any  institution  which  shall  have 
been  founded  or  established  by  the  contributions  of  share- 
holders in  the  nature  of  a  joint-stock  company." 

y2 
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Pabt  III.  Mode  of  ProceedingJ] — In  proceedings  in  the  county 

Mode  of  Dio-     courts  under  the  above  acts  a  jJaint  must  be  entered,  and 
ceeding.  a  summons  be  issued  thereon,  and  the  rules  and  practice 

adopted  with  respect  to  such  proceedings,  so  fiir  as  the 
same  are  applicable  {j). 

Where  a  defendant  is  a  trustee,  member  of  the  general 
committee  of  management,  treasurer  or  other  officer  of  an 
institution  or  society  established  under  any  of  the  above 
acts,  the  summons  ,must  be  served  in  the  mode,  if  any, 
prescribed  by  the  act  under  which  any  such  institution  or 
society  is  established  or  regulated ;  and  if  no  mode  of  ser- 
vice IS  thereby  prescribed,  then  at  the  usual  place  of 
business  of  the  institution  or  society,  and  if  there  be  no 
such  place  of  business,  then  according  to  the  ordinary 
practice  of  the  court  (A). 

By  sect  7  of  21  &  22  Vict.  c.  101, "  In  any  proceeding 
under  this  act,  or  the  18  &  19  Vict.  c.  63,  against  a  society, 
it  shaU.  be  sufficient  to  make  the  secretary  or  other  officer 
of  the  society  at  the  time  of  the  plaint  or  complaint  being 
entered  or  made,  the  defendant  in  such  proceeding,  by  his 
name  and  the  title  of  the  office  he  holds  in  the  society ; 
and  the  proceedings  on  such  plaint  or  complaint  shall  be 
commenced  and  carried  on  against  such  officer  on  behalf 
of  the  society,  and  shall  not  be  abated  or  prejudiced  by  the 
death,  resignation  or  removal,  or  by  any  act  of  such  officer 
after  the  commencement  thereof;  and  the  summons  to  be 
issued  to  such  officer  may  be  served  by  leaving  the  same 
at  the  usual  place  of  business  of  the  society." 

Fees.  FeesJ] — By  order  of  the  Treasury,  dated  30th  Decem- 

ber, 1867,  the  same  fees  are  to  be  taken  in  proceedings 
under  these  acts  as  upon  Vhe  entr}''  and  hearing  of  a  plaint, 
to  be  estimated  upon  the  amount  in  dispute,  and  if  no 
amount  is  in  dispute,  or  it  be  not  ascertained,  then  as 
upon  a  claim  for  20/. ;  but  in  proceedings  under  the 
Friendly  Societies  Acts,  if  the  application  is  not  for  the 
payment  of  money,  the  fees  are  to  be  estimated  upon  the 
sum  which  the  applicant  states  that  he  will  apply  to  the 
coiui;  to  order  the  payment  of,  in  case  of  refusal  or  neglect 
to  comply  with  its  order  (/). 

(»  Rule  269.  (*)  Rule  270. 

(/)  See  ante^  p.  43. 
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CHAPTER  XL 

ACKNOWLEDGMENTS  BY  MABRIED  WOMEN. 

By  the  19  &  20  Vict  c.  108,  s.  73,  any  acknowledgment 
to  be  made  by  any  married  woman,  under  the  3  &  4  Will. 
4,  c.  74,  may  be  received  by  a  judge  of  a  county  court,  in 
the  same  manner  as  the  acknowledgment  might  have  been 
received  by  a  judge  of  a  superior  court  (a). 

The  practice  before  a  judge  at  chambers  is  as  follows : — 

The  attorney  employed,  who  must  be  one  in  actual 
practice,  must  ascertain  that  the  woman  acts  voluntarily, 
and  is  fully  aware  of  the  effect  of  the  deed  she  is  to  execute, 
and  that  sne  is,  or  that  she  is  not,  to  receive  compensation 
for  its  execution,  so  as  to  enable  him  to  make  the  neces- 
sary affidavit  (b). 

He  must  then  bring  her,  with  the  deed,  before  the 
judge,  by  whom  she,  apart  from  her  husband  and  the 
attorney  (c)  employed,  must  be  examined,  touching  her 
knowledge  of  the  deed,  and  as  to  whether  she  freely  and 
voluntarily  consents  to  it(rf).  When  the  judge  is  satis- 
fied, the  attorney  is  called  to  hear  her  formally  acknow- 
ledge the  deed,  which  acknowledgment  he  is  required  to 
verify  by  affidavit  (^).  The  judge  then  signs  a  memo- 
randum, which  should  have  been  previously  prepared  in 
the  margin  or  at  the  foot  of  the  deed,  identifying  the 
deed  (/),  and  also  a  certificate  of  the  taking  by  him  of  the 
acknowledgment,  which  should  be  prepared  ready  on  a 
separate  piece  of  parchment  (^). 

By  this  certificate  the  judge  states  that  the  woman  was 
at  the  time  of  full  age  and  competent  understanding.  If 
the  judge  has  any  doubt  on  this  point,  it  would  appear 
that  he  must  satisfy  himself  by  reference  to  the  certificate 

(a)  The  3  &  4  Will.  4,  c.  74,  and  (c)  R.  G.,  H.  T.,  1834. 

the  Decessaiy  fonns,  will  he  foand  in  (S)  3  &  4  Will.  4,  c.  70,  a.  80. 

the  Appendix.    See  also  Macquecn  {e)  See  form  of  afSdayit,  App. 

on  Hnshand  and  Wife.  Part  X.,  in  Rc^.  Gen.,  Mich.  Term,  1862 ;  Ex 


which  the  practice,  ander  the  3  &  4      parte  Hall,  19  C.  B.,  N.  S.  369. 
^ill.  4,  c.  74,  is  sUted  very  fully.  (/ )  8  & 

(5)  See  form,  App.  C^)  Ihid. 


326  Acknowledgments  by  Married  Women. 

Part  III.  of  the  attorney  or  other  person  who  has  been  able  to 
certify  to  the  fact,  and  act  according  to  his  discretion ;  for 
the  act  does  not  require  him  to  be  satisfied  in  any  particular 
manner  on  the  point,  nor  direct  him  to  examine  tne  woman 
herself  on  the  point,  as  it  does  with  regard  to  her  acting 
voluntarily  or  not.  The  fact,  however,  as  to  age  must  be 
positively  stated.  In  a  case  where  the  certificate  expressed 
only  a  belief  on  the  point,  it  was  not  allowed  to  be 
filed  (A). 

The  attorney  should  forthwith  file  the  certificate  of  the 
judge,  and  his  own  affidavit  verifying  the  signature  to 
the  certificate  (i),  at  the  office  of  the  registrar,  at  Ijancaster- 
place,  Waterloo  Bridge ;  ^  for  should  a  limar  month  be 
allowed  to  elapse  without  its  being  filed,  an  order  of  a 
judge  must  be  obtained  to  authorize  the  registrar  to 
receive  it. 

The  certificate  and  affidavit  are  examined  most  carefully 
by  the  registrar,  and  if  not  found  correct  they  are  to  be 
returned  by  him.  The  certificate  can  only  then  be  amended 
by  an  order  of  the  court.  A  memorandum  of  the  receipt 
of  the  certificate  and  affidavit  will  be  given  at  the  regis- 
trar's office,  which  memorandum  must  be  given  up,  upon 
application  for  the  office  copy  of  the  certificate.  This 
copy  is  to  be  received  as  evidence  of  the  acknowledgment 
of  the  deed  to  which  it  refers. 

(A)  Re  Coventry,  8  Scott,  147.  (i)  8  &  4  WUl.  4,  c.  70,  b.  86. 
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Jurisdiction.^ — The  contentious  jurisdiction  of  the  Court  JmiadictioiL 
of  Probate  is  given  to  the  county  courts  by  the  20  &  21 
Vict.  c.  77,  as  amended  by  the  21  &  22  Vict  c.  95,  s.  10. 
Where  it  appears  by  affidavit,  to  the  satisfaction  of  a 
registrar  of  the  principal  registry,  that  the  testator  or  in- 
testate in  respect  of  whose  estate  a  grant  or  revocation  of 
a  grant  of  probate  or  letters  of  administration  is  applied 
for,  had  at  the  time  of  his  death  his  fixed  place  of  abode 
in  one  of  the  districts  specified  in  Schedule  (A.)  to  the 
Court  of  Probate  Act,  and  that  the  personal  estate  in 
respect  of  which  the  probate  or  letters  of  administration 
have  been  granted  (exclusive  of  what  the  deceased  was 
possessed  of  or  entitled  to  asa  trustee,  and  not  beneficially, 
but  without  deducting  anything  on  account  of  the  debts 
due  and  owing  fi-om  the  deceased),  is  under  the  value  of 
200/.,  and  that  the  deceased  at  the  time  of  his  death  was 
not  seised  or  entitled  beneficially  of  or  to  any  real  estate  of 
tibe  value  of  300/.  or  ujjwards,  the  judse  of  the  county 
court  Baving  jurisdiction  in  the  place  in  which  the  deceased 
had,  at  the  time  of  his  death,  his  fixed  place  of  abode, 
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Pabt  nL     shall  have  the  contentious  jurisdiction  and  authority  of  the 
"——^  Court  of  Probate  in  respect  of  questions  as  to  the  grant 

and  revocation  of  probate  and  letters  of  administration,  in 
case  there  is  any  contention  in  relation  thereto  (a). 

The  statements  contained  in  this  affidavit  as  to  the 
place  of  abode  and  state  of  the  property  of  the  testator  or 
intestate  are  conclusive  for  the  purpose  of  giving  jurisdic- 
tion to  the  county  court,  and  any  grant  of  probate  or  letters 
of  administration  made  in  compliance  with  the  decree  of 
the  judge  is  not  liable  to  be  recalled,  revoked,  or  otherwise 
impeached,  by  reason  that  the  testator  or  intestate  had  no 
fixed  place  of  abode  within  the  jurisdiction  of  such  judge, 
or  witnin  any  of  the  districts  mentioned  in  Schedule  (A.) 
of  the  act  at  the  time  of  his  death,  or  that  the  state  of  the 
property  was  not  such  as  to  give  jurisdiction  to  the  county 
court;  but  the  judge  upon  its  being  shown  to  him  that  the 
statements  in  the  affidavit  as  to  the  state  of  the  property 
of  the  deceased  and  his  abode  at  the  time  of  his  death  are 
not  correct,  or,  if  correct,  are  not  such  as  to  authorize  the 
judge  to  exercise  the  contentious  jurisdiction,  must  stay 
the  proceedings,  leaving  the  party  to  apply  to  the  Court 
of  Probate  in  the  matter,  and  may  make  such  order  as  to 
the  costs  of  the  proceedings  before  him  as  he  may  think 
just  (A). 

Where  application  for  the  grant  or  revocation  of  a  grant 
of  probate  or  letters  of  administration  is  made  through  the 
principal  registry,  the  judge  of  the  Court  of  Probate,  if 
any  contentious  matter  arise  out  of  the  application,  and 
the  state  of  the  property  and  the  place  of  abode  of  the 
deceased  be  such  as  to  give  contentious  jurisdiction  to  the 
judge  of  a  county  court,  may  send  the  cause  to  such  court, 
and  the  judge  thereof  may  proceed  therein  as  if  the  appli- 
cation and  cause  had  been  made  to  and  arisen  in  his  court 
in  the  first  instance  (c).  Where  a  cause  is  thus  sent  it 
becomes  for  all  purposes  a  county  court  case,  and  the 
Probate  Court  has  no  longer  any  control  over  it  except 
by  way  of  appeal.  The  judge  of  the  Probate  Court  can- 
not therefore  direct  a  new  trial  {d\  nor  make  any  order 

ff 

(a)  21   &  22  Vict.  c.  96,  8.  10.  {h)  20  &  21  Vict.  c.  77,  s.  57. 

The  JProbate  Conrt  will  leave  it  to  {oS  lb.  s.  59,  as  amended  bj  21  & 

the  jndge  of  the  county  court  to  22   Vict.  c.  95,  s.   12.    Norrit  v. 

decide  whether  the  case  shall  be  Allen,  nbi  mpra. 

tried  by  him  with  or  without  a  jury.  (<f )  Zealley  v.  Veryard,  L.  R.,  I 

NorrU  v.  Allen,  2  S-  &  Tr  601 ;  P.  &  D.  195. 
K  (7.,  82  L.  J. ,  Prob.  Mat;  &  Adm.  3. 
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even  as  to  costs  incurred  in  the  Probate  Court  before  re-    Chap.  XIL 
moval  (e). 

If  a  district  registrar  is  doubtful  whether  probate  or 
letters  of  administration  should  be  granted^  or  if  any  ques- 
tion arise  in  relation  to  the  grant,  or  application  for  the 
grant,  he  is  to  transmit  a  sta'tement  of  the  matters  in  ques- 
tion to  the  registrars  of  the  Court  of  Probate.  These 
officers  must  on  this  obtain  the  directions  of  the  judge  in 
the  matter,  who  may  direct  the  district  registrar  to  proceed 
according  to  his  instructions,  or  may  forbid  any  further 
proceedings  by  the  district  registrar,  leaving  the  party  to 
apply  to  the  Court  of  Probate  for  the  grant,  or  to  a  county 
court y  if  the  case  be  within  its  jurisdiction  {/)• 

The  judge  of  the  county  court,  before  whom  any  dis- 
puted question  is  raised  relating  to  matters  and  causes  tes- 
tamentary under  the  act,  has,  subject  to  any  rules  or  orders 
made  under  the  act,  all  the  jurisdiction,  power  and  autho- 
rity to  decide  the  same  and  enforce  judgment  therein,  and 
to  enforce  orders  in  relation  thereto,  as  he  has  in  an  ordi- 
nary action  brought  before  him  {g). 

All  business  not  included  in  the  expression  "  common 
form  business,"  as  interpreted  in  the  act,  except  the  warn- 
ing of  caveats y  is  contentious  business  (A). 

Rules  of  Practice."] — The  county  court  judges  ap-RoieBof 
pointed  under  the  19  &  20  Vict.  c.  108,  s.  32,  to  frame  prwtice. 
rules  and  orders  for  regulating  the  practice  of  the  county 
courts,  may  frame^  and  from  time  to  time  amend  rules 
and  orders  for  regulating  their  procedure  and  practice  in 
proceedings  under  the  act.  These  must  be  certified  imder 
the  hands  of  such  judges,  or  any  three  or  more  of  them, 
to  the  lord  chancellor,  who  may  allow,  disallow,  or  alter 
them,  and,  when  allowed,  they  are  to  be  in  force  in  every 
county  court  from  a  day  to  be  named  by  the  lord  chan- 
cellor {i). 

They  must  also  be  laid  before  both  houses  of  parliament 
within  one  month  after  the  making  of  them,  or,  if  parlia- 
ment is  not  sitting,  within  one  month  from  the  commence- 
ment of  the  then  next  sessions  {j).     Under  this  power 


(f)  Maclenr  y.  Maclenr,  L.  R.,  (A)  lb.  8.  2;  and  Contentions 
1  P.  &  D.  604;  S.a  38  L.  J., P.  &  Roles  of  the  Conrt  of  Probate, 
M.  68.  No.  8. 

(/)  20  &  21  Vict.  c.  77,  s.  60.  (i)  lb.  s.  60. 

(g)  lb.  s.  66.  O)  lb.  s.  119. 


n: 
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U'f/Mi/    M«li^4^ir».   JWWft    «diV«r  -adC    111!: 

U$44Sf  *A  itu  ^Ua/fi^  iuk  hxA^  yotf^  of  uamsot  il  n^  of 

^m^M  Sa'M,  U4A  ^kmft-  tiM;  ^^trtwfMd  iLtortC'  JO*  T*«^»eics  of  -vidix 
\H»Am^^  OP  U^Ujtfp^n  //f  f$/i$f0$9§ia0jfMi0m  lur^,  v>  Uf  <x'  ivr^  MeK 
^PHH^^S,  ¥fHm  H  Mmc  f#/#^  ^/  l#Mi  4^:artfc  o»dkr  tfer  rune  of 

^U^  flM^*i4i^4  hmy  im¥H  k^Mu  \i^mnf:%%iA  ^4  <^  *aaJeS^  to  ^ 

^  0^  0^^*^  //f  hi*  4^atxL  av^^  or  ^nithi^  bex^HkaaT  of 
//f  ^>^  ^^^>  f^  ^.«Urt>r  ^/tij(»:  r^jfift  ^jfZ^^}L  rjT  upwards  ' 

I  /^^l^  /^^  //  tfc^  f«;^4«raif>  #>f  xhf:  ynwital  r^^istrr  i« 
ilrfWi^i  U*iit  t»i<»j  tcatU^fi^/Di  tfj  tli*t  afiiant  are  or«i«t, 

Thi  i^m^Ufh  tgitiH  U  udb^j  t//  th^  office  of  the  principal 
9fii(iM.ry  //f  tl*^  (>^irt  ^/f  iV/fiaUf  in  Doctors'  Conunons, 
l^rtt^Um,  <//f  nulfftiipbtiifm  t/>  ^/ne  ^/f  tl«r  nrgwrrani,  br  whon^  if 
Mi4.j«^^>i  ihfnrwhU,  a  mirmUi  Uf  tfiat  ^ifcct  i*  entered  on 
1)^  (///^/k«  '/f  tfi/;  #'//iirt,  ari/1  an  office  cxijiv  of  the  minute 
U  Kiwr/i  t/;  til/?  ffuriv^  who  ffiijjjt  file  it  in  the  county  court 

'V\^*  U'4'M  frttytihU'.  in  the  princifjal  regiirtrvare  2*.  6i/.  for 
AImi/k  thi?  nm/Javit,  2ii,  fj//,  for  the  entry  of  the  minute^  and 
Um,  fUl,  tor  ih:  tAfU'A;  c/jpy  there^-rf 

(k)  (Umuiy     Onirt     f  P/oUt*)  rO  Tb.  No.  13. 

I<''K  '•^'^  r/  rw)  Bee  App. 
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Application  where  Caveat  lodged,^ — Wliere  a  caveat    Chap.  XII. 
against  the  grant  of  probate  or  letters  of  administration  is  Application 
lodged  in  any  district  registry,  the  district  registrar  must  where  caveat 
send  a  copy  thereof  to  the  registrars  of  the  principal  regis-  ^^8®^' 
try  (n),  and  one  of  such  registrars  shall  send  by  post  a 
warning  signed  by  himself,  and  directed  to  the  person  who 
entered  it,  at  the  address  mentioned  in  the  caveat  (oi).     If 
the  party  appear  to  the  warning,  the  contentious  business 
is  to  be  held  to  have  commenced  (7?). 

The  person  applying  for  the  probate  or  letters  of  ad- 
ministration, if  the  state  of  the  property  and  place  of 
abode  of  the  deceased  were  such  as  to  give  the  conten- 
tious business  to  a  county  court,  must  make  the  affidavit 
before  mentioned,  and  may  then  apply  for  a  decree  to  be 
made  in  the  matter  to  the  judge  of  the  county  court 
having  jurisdiction  in  the  place  where  it  has  been  sworn 
that  the  deceased  had,  at  the  time  of  his  death,  a  fixed 
place  of  abode  (q). 

The  application  must  be  made  in  writing  upon  a  stamp 
of  16*.  8flf.,  according  to  a  form  annexed  to  the  rules  (r). 

The  person  who  has  applied  for  the  grant  of  probate  or 
letters  of  administration  is  to  be  deemed  the  plamtiff,  and 
the  person  who  has  lodged  the  caveat  is  to  be  deemed  the 
defendant  (*). 

The  applicant  must  lodge  with  the  registrar  the  office 
copy  of  the  minute  of  the  Court  of  Probate  given  by  that 
court  upon  the  filing  of  the  affidavit  therein,  antCy  330  {t). 

Application  for  Revocation  of  Probate  or  AdministrO"  Application 
tionT^ — Where  a  grant  of  j)robate  of  a  will  or  letters  of  ^  rerocation 
adnunistration  has  been  obtained  in  a  district  registry,  the  ad£niir«t?on. 
person  who  is  desirous  of  obtaining  its  revocation,  if  the 
state  of  the  property  and  the  place  of  abode  of  the  deceased 
were  such  as  to  give  the  contentious  business  to  a  county 
court,  should  ma^e  an  affidavit  of  the  &cts  before  men- 
tioned under  the  head  of  affidavit  (t^),  and  then  apply  to 
the  judge  of  the  county  court  having  jurisdiction  in  the 
place  if^ere  it  has  been  sworn  that  the  deceased  had,  at 
the  time  of  his  death,  his  fixed  place  of  abode  (v).     The 

(n)  20  &  21  Vict.  c.  77,  s.  63.  (r)  ConntyConrt (Probate)  Rules, 

(0)  Rales  forCoortof  Probate  in  No.  1. 

Ccmtentions  Business,  No.  10.     See  («)  lb.  No.  2. 

Appendix.  {t)  lb.  No.  4. 

ip)  Contentions  Rnles  of   the  (ti)  21  &  22  Vict  c  95, 1. 10. 

Court  of  Probate,  No.  12.  (o)  Ibid. 

(^)  21  &  22  \lct  c.  95,  s.  10. 


»2 


Pr^ifoU  amd  Admimisiratitm. 


UL 


jqppBeadoo  imiai  be  in  wridii^.  npoo  a  stamp  of  16<.  8^. 
aecordiag  to  the  fcrm  annexed  to  the  mles « r^ 

Tbe  pcraoD  making  the  ap|>licatioD  for  rerocatioo  of 
tbe  gnuit  ii  to  be  deemed  tne  plaintiff^  and  tlie  person 
against  whom  the  api^ication  i«  made  is  to  be  deemed  the 
defi*ndant<xL 

The  applicant  mn^  lodge  with  the  regfc^rar  die  office 
oopT  of  the  minnte  of  the  Court  of  Probate  giren  br  that 
court  upon  tbe  filing  of  the  affidarit  therein,  amiey  Z30  (jr). 

The  regi^tiar  of  the  coantr  comt,  at  die  time  that  li^ 
iffioes  notice  to  the  parties  of  the  dar  on  which  the  canae 
win  be  heard,  most  gire  notice,  a^xording  to  a  form 
annexed  to  the  rales,  to  the  district  registrar  by  whom  the 
probate  or  letters  of  administration  has  been  granted,  to 
prodnce  tbe  original  wiO  or  other  necesaarr  docam»its  at 
the  coantr  court  at  which  the  matter  of  die  apjdication 
win  be  considered  (r;. 


Where  ftppU- 
ealioo  for 
probste,  ftc 
made  to 
priocipAl 
regiatiy. 


Where  Application  for  Probate,  kc.  made  to  Primcipal 
RegiMtry.l — In  every  case  application  for  the  grant  or 
revocation  of  a  grant  of  probate  or  letters  of  administra- 
tion mav  be  made  to  the  principal  registry  of  the  Coort 
of  Probate,  notwithstanding  that  the  testator  or  intestate 
at  the  time  of  his  decease  had  his  fixed  place  of  abode  in 
the  district  of  a  district  r^:istrar ;  and  if  any  contentious 
matter  arise  out  of  such  application,  and  it  is  shown  to 
the  Court  of  Probate  that  the  state  of  the  property  and 
place  of  abode  of  the  deceased  were  such  as  to  give  con- 
tentious jurisdiction  to  the  judge  of  a  county  court,  the 
Court  of  Probate  may  send  the  cause  to  such  coimty 
court  {a). 

Where  a  cause  is  so  sent  to  a  county  court,  the  r^s- 
trar,  upon  its  receipt,  without  waiting  for  an  application 
from  the  plaintiff,  must  issue  both  to  the  plamtiff  and 
defendant  the  notice  required  to  be  sent  to  those  parties 
where  application  for  the  grant  or  revocation  of  probate 
or  letters  of  administration  is  made  in  the  first  instance  to 
a  county  court  {b). 


(fp)  CountyConrt  (Probate)  Roles, 
No.  1. 
(fl?)  lb.  No.  3. 
lb.  No.  4. 
lb.  No.  7. 


(fl)  20  &  21  Vict  c.  77,  s.  69,  as 
amended  bj  21  &  22  Vict  c.  95, 
s.  12. 

(ft)  CouDtv  Court  (Probate)  Rules, 
No.  11. 
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Notice  of  Application,^ — Upon  application  being  made    Chap.  xn. 
to  a  county  court  for  the  grant  or  revocation  of  probate  or  Notice  of 
letters  of  administration,  and  upon  the  office  copy  of  the  application, 
minute  of  the  Court  of  Probate  being  filed,  the  registrar 
must  issue  a  notice  to  the  defendant  according  to  Form  (B.) 
annexed  to  the  rules,  and  deliver  a  similar  notice  then  and 
there  to  the  plaintiff  or  his  agent  (c). 

The  notices  are  to  be  issued  ten  clear  days  before  the 
day  on  which  the  judge  proceeds  to  make  a  decree  in  the 
matter  {d). 

Service  of  Notices.'] — Notices  are  to  be  served  by  a  Seirice  of 
bailiff  of  the  court,  by  his  delivering  them  to  some  person  notices, 
at  the  residence  of  the  party,  as  mentioned  in  the  applica- 
tion for  proceedings  (e). 

Production  of  Documents.] — The  judge,  upon  applica-  Production  of 
tion,  may  order  anv  instrument,  purporting  to  be  testa-  documents, 
mentary,  to  be  produced  before  him   by  the  person  in 
whose  possession  or  control  it  may  be ;  or,  where  there  is 
reasonable  ground  for  believing  that  any  person  has  know- 
ledge of  such  paper  or  writing,  the  judge  may  require  his 
attendance  for  the  purpose  of  his  being  examined  in  open 
court,  or  upon  interrogatories ;  and  such  person  is  to  be 
liable  to  process  of  contempt  in  case  he  does  not  answer 
such  interrogatories,  or,  if  ordered,  produce  the  document. 
The  costs  of  the  application  are  to  be  in  the  discretion  of 
the  judge  (/). 

The  Decree.] — Upon  the  day  mentioned  in  the  notice  The  decree, 
to  the  defendant,  the  judge,  whether  both  parties  are  then 
before  him  or  not,  may  proceed  to  consider  the  matter  of 
the  application  and  to  make  a  decree  thereon,  or  he  may 
adjourn  the  proceedings  from  time  to  time  {ff).  The  de- 
cree is  to  be  according  to  Form  (E.)  annexed  to  the  rules, 
and  a  copy  of  it  is  to  be  sent  by  post  to  both  parties  (A). 

The  decree  cannot  be  set  aside  on  account  of  the  state- 
ments in  the  affidavit  as  to  the  place  of  abode  and  state  of 
the  property  of  the  testator  or  intestate  being  incorrect,  it 
being  provided  that  the  affidavit  shall  be  conclusive  for 

ie)  County  Court  (Probate) Rules,  (/)  20  &  21  Vict,  c  77,  s.  26. 

No.  4.  (^)CountjCourt(Probate)Rnle8y 


i: 


d)  lb.  No.  6.  No.  9. 

>)  lb.  No.  6.  (A)  lb.  No.  10. 


/ 
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Enforcement 
of  decree. 


Pabt  m.  the  purpose  of  authorizing  the  exercise  by  the  judge  of 
the  county  court  of  the  jurisdiction  given  him  by  the 
act  (i). 

If,  however,  it  is  shown  to  the  judge  that  the  place  of 
abode  or  state  of  the  property  of  the  testator  or  intestate 
has  not  been  correctly  stated  in  the  affidavit,  or,  if  cor- 
rectly stated,  that  it  would  not  have  authorized  him  to 
exercise  jurisdiction  in  the  matter,  he  is  to  stay  all  further 
proceedings,  leaving  the  party  to  apply  to  the  Court  of 
JProbate.  He  may,  however,  make  such  order  as  to  the 
costs  of  the  proceedings  had  before  him  as  he  may  think 
just  (A). 

In  any  case  in  which  there  is  contention,  probate  or 
letters  of  administration  must  not  be  granted  by  a  district 
registrar  until  such  contention  is  terminated  or  disposed 
of  by  a  decree  or  otherwise  (/). 

Enforcement  of  Decree  and  Order. ^ — The  judge,  subject 
to  the  rules  made  under  the  act,  has  all  the  jurisdiction, 

i)Ower  and  authority  to  decide  any  disputed  question  re- 
ating  to  matters  and  causes  testamentary  brought  before 
him  under  the  act  and  to  enforce  judgment  therein  and 
orders  in  relation  thereto,  as  if  the  question  had  been  an 
ordinary  action  in  this  court  (m). 

Certificate  of  Decree."] — The  certificate  of  the  decree 
having  been  made  is  to  be  transmitted  by  the  registrar 
of  the  county  court  to  the  district  registrar  of  the  district 
in  which  the  deceased  had  at  the  time  of  his  decease  his 
fixed  place  of  abode  (w ).  It  is  to  be  given  under  the  seal 
of  the  court,  and  is  to  be  upon  a  stanip,  which  is  to  be 
delivered  to  the  registrar  by  the  plaintiff  on  or  before  the 
day  on  which  the  cause  is  to  be  heard,  and  the  cause  is 
not  to  proceed  until  it  is  so  delivered.  Should,  however, 
the  plaintiff  neglect  to  deliver  the  stamp,  the  defendant 
may  deliver  it  so  as  to  enable  the  cause  to  proceed  {o). 

ProTing  a  will  Proving  a  Will  in  solemn  Form  of  Law.] — Where  pro- 
in  solemn  form  cecdings  are  taken  for  proving  a  Avill  in  solemn  form,  or 
of  law.  £q^  revoking  the  probate  of  a  will  on  the  ground  of  the 

invalidity  thereof,  or  where  in  any  other  contentious  cause 


Certificate  of 
decree. 


(i)   20  &  21  Vict,  c  77,  •.  67. 

(*)  lb. 

(0   lb.  8.48. 

(m)  lb.  B.  5G. 


(n)  lb.  8.  65. 

(o)  County  Court  (Fh>bate)  Roles, 
No.  8. 
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or  matter  the  validity  of  a  will  may  be  disputed,  unless  Chap.  xn. 
the  will  affects  only  personal  estate,  the  heir-at-law,  de- 
visees  and  other  persons  having  or  pretending  interest  in 
the  real  estate  affected  by  the  will  may  be  cited  to  see 
proceedings  or  otherwise  summoned,  in  like  manner  as 
the  next  of  kin  having  or  pretending  interest  in  the  per- 
sonal estate  affected  by  a  will  are  to  be  cited  or  summoned, 
and  the  heir-at-law,  devisees  or  other  persons  may  become 
parties  or  intervene  for  their  respective  interests,  subject 
to  the  rules  and  orders  of  the  court  and  to  its  discretion  i^p\ 

They  however  need  not  be  cited,  unless  the  judge  is 
shown  and  satisfied  that,  at  the  time  of  his  death,  the  de- 
ceased was  seised  or  entitled  to,  or  had  power  to  appoint 
by  will,  some  real  estate  beneficially :  nor  where  he  is  of 
opinion  that  the  will,  though  established  as  to  personalty, 
would  not  affect  realty:  and  generally  if,  from  the  cir- 
cumstances of  the  property  of  the  deceased  or  otherwise, 
the  judge  thinks  fit,  a  cause  may  proceed  without  citing 
the  heir  or  other  interested  persons. 

Unless,  however,  the  heir  or  any  other  interested  person 
has  been  cited,  or  derives  title  under  or  through  a  person 
cited  or  made  party,  the  interest  of  the  heir  or  person 
in  real  estate  is  not  affected  by  the  probate,  decree  or 
order  (jq). 

Executors  or  other  parties,  who  previously  to  the  passing 
of  the  act  might  prove  wills  in  solemn  form  of  law,  are  to 
be  at  liberty  to  prove  wills  under  similar  circumstances, 
and  with  the  same  privileges,  liabilities  and  effect  as  here- 
tofore (r).  So  also  next  of  kin  and  others,  who  previously 
had  a  right  to  put  executors  or  parties  entitled  to  ad- 
ministration with  the  will  annexed  upon  proof  of  the  will 
in  solemn  form  of  law,  possess  the  same  rights  and  privi- 
leges and  are  liable  to  costs  as  formerly  (*).  Parties  who 
formerly  possessed  the  right  to  intervene  in  a  cause  retain 
the  same  right,  with  the  same  limitations  and  rules  as  to 
costs  {t). 

Where  a  party  proposes  to  prove  a  will  or  codicil  in 
solemn  form,  and  no  caveat  has  been  entered,  or  a  caveat 
has  been  entered  and  no  appearance  given  to  the  waminff 
thereof,  the  contentious  business  is  held  to  commence  with 
tlie  extracting  of  a  citation  (m). 

(^p)  20  &  21  Vict  c.  77,  i.  61.  (*)  lb.  No.  5. 

{q^  lb.  8.  63.  it)  lb.  No.  6. 

(r)    Contentions    Rales   of   the  («)  lb.  No.  14. 
Court  of  Probate,  No.  4. 
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Appeal. 


Administra- 
tion pendente 
Ute. 


Jniy. 


Appeal."] — If  either  party  is  dissatisfied  with  the  deter- 
mination of  the  judge  of  the  county  court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  any  eviaence,  in  any 
matter  or  cause  under  the  act,  he  may  appeal  from  the 
same  to  the  Court  of  Probate  in  such  manner  and  subject 
to  such  regulations  as  may  be  provided  by  the  rules  and 
orders  {x). 

As  no  special  rules  have  been  made  on  this  point,  the 
rules  and  practice  as  to  appeals  made  under  the  provisions 
of  the  act  19  &  20  Vict.  c.  108,  are  to  be  adopted  (y),  so 
&r  as  the  same  are  applicable. 

Administration  pendente  Lite.l  —  Pending  any  suit 
touching  the  validity  of  the  will  of  any  deceased  person, 
or  for  obtaining,  recalline  or  revoking  any  probate  or  any 
grant  of  letters  of  admimstration,  the  judge  of  the  county 
court  before  whom  such  suit  may  be  pending  may  appoint 
an  administrator  of  the  personal  estate  of  the  deceased. 
The  administrator  has  all  the  rights  and  powers  of  a 
general  administrator,  other  than  the  right  of  distributing 
the  residue  of  the  personal  estate,  and  is  subject  to  the 
immediate  control  of  the  judge,  and  must  act  under  his 
directions  (z). 

If  in  any  such  suit  the  will,  the  validity  of  which  is 
disputed,  affects  real  estate,  the  judge  may  appoint  such 
administrator  or  any  other  person  to  be  the  receiver  of 
the  real  estate,  with  such  powers  to  receive  all  rents  and 
profits,  and  of  letting  and  managing  it,  as  the  judge  may 
direct  (a). 

The  administrators  and  receivers  so  appointed  are  to 
receive  out  of  the  personal  and  real  estate  of  the  deceased 
such  reasonable  remuneration  as  the  judge  thinks  fit  (b). 

JuryJ] — The  judge  of  the  county  court,  as  having  in 
contentious  matters  the  jurisdiction  and  authority  of  the 
Court  of  Probate  (c),  may  cause  any  question  of  fact 
arising  in  any  suit  or  proceeding  to  be  tried  by  a  jury 
before  his  court,  or  may  direct  an  issue  to  any  of  the 
superior  courts  of  common  law,  in  the  same  manner  as 
an  issue  may  be  directed  by  the  Court  of  Chancery  {d). 


(.of)  20  &  21  Vict.  c.  77,  8.  58. 
(y)  County  Court  (Probate)  Rules, 
No.  18. 

(«)  20  &  21  Vict.  c.  77,  s.  70. 


(a)  lb.  8.  71. 
ib)  lb.  8.  72. 
{cS  Ib.  8.  54. 
{d)  Ib.  8.  35. 
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Where  an  heir-at-law,  cited  or  otherT\'ise  made  party  to    Chap.  XII. 
a  suit  or  proceeding,  makes  application  to  the  judge  for 
the  question  to  be  tried  by  a  jury,  the  question  must  be  so 
tried  (e). 

In  any  other  case  where  all  the  parties  concur  in  an  ap- 
plication for  the  question  to  be  tried  by  a  jury,  or  where 
any  party  or  parties,  other  than  the  heir-at-law,  make 
such  application,  and  the  court  refuses  to  cause  such  trial, 
the  applicant  may  appeal  (/). 

The  practice  of  the  county  courts  as  to  trial  by  jury 
will  apply  in  these  cases  in  accordance  with  No.  13  of  the 
Coimty  Court  (Probate)  Rides,  or  where  not  applicable, 
the  practice  of  the  Court  of  Probate  will  apply  imder 
No.  12  of  the  same  rules. 

Fees  of  Court.'] — The  fees  to  be  taken  in  the  county  Feeaofoonrt 
court  are  the  same  as  in  the  case  of  a  plaint  for  a  sum  of 
20/.  {g)y  and  are  to  be  collected  by  stamps  (^).  By  the 
rules  it  is  provided,  that  the  fee  of  16*.  Srf.,  the  same  as 
would  be  taken  on  the  entry  of  a  plaint  for  20/.,  shall  be 
collected  by  a  stamp  on  the  apj)lication  to  the  county 
court  for  a  decree;  and  that  the  fee  of  40.?.,  the  same  as 
would  be  taken  on  the  hearing  of  a  plaint  for  20/.,  be  col- 
lected by  a  stamp  on  the  certificate  to  be  given  by  the 
registrar  under  sect.  55  (i).  No  other  stamps  have  been 
provided,  and  therefore  any  subsequent  proceedings  taken 
m  the  matter  for  the  recovery  of  the  costs  awarded  will 
be  free  from  court  fees. 

Costs  of  Proctors."] — The  costs  and  charges  to  be  Costs  of 
allowed  to  counsel,  proctors,  solicitors  and  attorneys  are  P^c*®™' 
the  same  as  those  now  paid  to  counsel  and  attorneys  in 
the  ordinary  proceedings  of  the  county  courts,  and  which 
are  set  forth  at  p.  220,  ante^  except  that  the  fee  to  counsel 
and  clerk  may  be  a  siun  not  exceeding  5/.  10^.,  instead  of 
3/.  6s.  6d.  (J). 

(<?)  20  &  21  Vict  c.  77,  s.  36.  (^)  20  &  21  Vict.c.  77,  8.  95}  see 

(/)  lb.    Sect  58,  which  provides  Appendix,  p.  731. 

as  to  appeals  from  connty  courts  to  (A)  lb.  s.  97. 

the  Court  of  Probate,  docs  not  em-  (i)  County  Court  (Probate)  Rules, 

brace  the  case  of  a  judge  of  a  county  Nos.  1  and  8. 

court  refusing  to  aUow  a  cause  to  be  U)  See  order  under  21  &  22  Vict 

tried  by  a  jury.  c.  95.    Appendix,  787. 


P.N. 
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CHAPTER  XIII. 


JUDGMENT-SUMMONS,  AND  PROCEEDINGS  THEREON. 


Jnrifldietion. 


Snminoiis, 
when  and  how 
iwaed. 


jukisdictiox,  338. 
Summons.  338 : 

When  and  how  lotted. 

When  and  hmc  Served, 

Hearing,  340. 
Order,  341. 

Order  far  Payment  by  Instal- 
ments. 
Ckmcurrent  Orders, 
To  what  Prison. 
Execution  of. 
Discharge  from  Custody, 


Return  of  Order  and  Payment 

of  Money  levied. 
Fees  on  Execution. 
Execution  out  of  Jurisdiction. 
Transmission  of  Money  levied. 

Imprisonment  no  Satisfac- 
tion, 344. 

Protection  under  Bank- 
ruptcy Act,  345. 

Effect  op  Order  of  Dis- 
charge in  Bankruptcy, 
346. 


Jurisdiction.'] — By  sect.  3  of  the  Debtors  Act,  1869  (a), 
the  court  has  power  to  commit  to  prison,  for  a  period  not 
exceeding  six  weeks,  any  judgment  debtor  who  makes 
default  in  payment  of  his  judgment  debt  or  an  instabnent 
of  it,  and  who  has,  or  since  the  date  of  the  judgment  has 
had,  the  means  to  pay  the  sum  in  respect  of  which  he  has 
made  defeult.  This  jurisdiction  applies  to  any  order  or 
judgment  of  any  competent  court,  whether  superior  or 
inferior.  Where,  however,  the  judgment  is  of  a  superior 
court,  the  coimty  court  cannot  commit  the  debtor  if  the 
judgment  exceed  50/.  exclusive  of  costs.  In  the  case  of 
county  court  judgments  there  is  no  limit  of  amount.  An 
order  for  the  payment  of  costs  merely  is  within  this  enact- 
ment, and  the  person  who  disobeys  such  an  order  may  be 
committed  (ft). 

Summons y  when  and  how  issued,] — A  judgment  creditor, 
who  desires  to  have  this  jurisdiction  exercised  against  his 


{a)  32  &  33  Vict.  c.  62,  s.  5, 
p.  834.  This  section,  so  far  as  it 
applies  to  connty  court  jadgments, 
is  in  substitution  for  sects.  98  and 
99  of  9  &  10  Vict.  c.  95,  and  so  far 
as  it  applies  to  judgments  of  other 


courts  for  10  &  11  Vict.  c.  102,  s.  4, 
all  of  which  are  repealed  bj  32  &  33 
Vict  c  83,  8.  20. 

(fi)  Hemitson  t.  Sherwin,  18  W. 
R.  802. 
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debtor,  must   proceed  by  judgment-summons  (c).       The    Chap.  xm. 

summons  may  issue  without  leave  of  the  court  if  the  party 

resides  or  carries  on  business  within  its  district (^).     With 

the  leave  of  the  judge  a  summons  may  issue  from  the  court 

in  which  the  judgment  was  obtained,  though  the  debtor 

does  not  reside  or  carry  on  business  within  its  district  (e). 

For  this  purpose  the  districts  of  the  metropolitan  courts 

constitute  but  one  district  (/).     The  application  by  the 

judgment  creditor  for  the  issue  of  the  judgment-summons 

must  be  in  writing,  signed  by  the  applicant  or  his  agent 

in  the  prescribed  form  {(/).     Where  ihe  apphcation  is  to 

a  court  other  than  the  county  court  in  which  the  order  or 

judgment  was  obtained,  the  applicant  must  obtain  from 

the  registrar  of  the  county  court  in  which  the  order  or 

judgment  was  obtained,  a  certified  copy  of  the  order  or 

judgment,  and  file  it  ii\ath  his  application  (A).     Where  the 

judgment,  decree  or  order  sought  to  be  enforced  is  of  a 

superior  court  of  law  or  equity,  or  of  any  other  competent 

court,  he  must  obtain  from  such  court  an  oflSce  copy  of  the 

judgment,  decree,  or  order,  and  file  such  office  copy,  to^ 

gether  with  an  affidavit  of  the  sum  then  due  thereon, 

with  the  registrar  of  the  court  of  the  district  in  which  the 

party,  against  whom  it  is  to  be  enforced,  resides  or  carries 

on  business  (i).     The  registrar  of  the  court  to  which  the 

application  for  a  judgment-summons  is  made  will,  upon 

deuvery  to  him  of  the  certificate  of  the  county  court,  or 

office  copy  of  the  judgment,  decree,  or  order  oi  any  other 

court,  file  it,  and  issue  thereon  a  judgment-summons  (j). 

The  smnmons  must  be  in  the  prescribed  form,  and  be 

issued  not  less  than  ten  clear  days  before  the  day  on  which 

the  judgment  debtor  is  required  to  appear,  except  in  the 

case   about   to   be   mentioned  (A).      Where   the   person 

applying  for  the  judgment-summons  states  to  the  registrar 

that  the  judgment  debtor  is  about  to  remove  from  his 

dwelling  or  place  of  business,  or  is  keeping  out  of  the  way 

to   avoid   service,  then   the  judgment-summons  may  be 

issued  and  served  at  any  time  before  the  hearing.     But 

(e)  Rule  1,  January,  1870.  Rule  3,  May,  1870. 

Id)  Role  9,  January,  1870.  iff)  Rnle  3,  January,  1870;  Form, 

(e)  Rule  2,  January,  1870;  19  &  20  1 ,  post,  838. 

Vict  c.  108,  8.  48,  p.  412.    Before  {h)  Rule  4,  ibid. 

Uiis  act  the  summons  could  issue  h)  Rule  5,  ibid, 

only  from  the  court  in  which  the  (J)  Rule  6,  ibid, 

defendant  dwelt.    See  Houlden  t.  (A)  Rule  7,  ibid;  Form,  2,  pat, 

Smith,  19  L.  J.,  Q.  B.  170.  845. 

(/)  80  &  81  Vict.  c.  142,  s.  3; 

Z — A  A  2 

J 
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Past  IH.  the  court  cannot  act  upon  a  summons  so  issued,  unless  at 
the  hearing  the  judge  is  satisfied,  bv  eridence  on  oath, 
that  at  the  time  of  the  application  for  the  judgment-sum- 
mons the  debtor  was  about  to  remove  fi^m  his  dwelling  or 
place  of  business,  or  was  keeping  out  of  the  way  to  avoid 
service  (l).  No  successive  judgment-emnmonses  can  be 
issued  (m). 

Where  a  certified  copy  of  a  judgment  is  obtained  firom 
the  registrar  of  a  county  court  he  must  make  a  memorandum 
of  having  given  such  certificate,  and  no  execution  against 
the  goods  or  judgment-summons  may  issue  upon  such  judg- 
ment fi-om  the  court  in  which  the  judgment  was  obtained, 
until  it  is  shown  to  the  court  or  registrar  that  no  order 
has  been  made  against  the  execution  debtor  in  any  other 
court  (w). 

When  and  how       When  and  how  servedJ] — The  summons  must  be  served 
•"▼•^  personally  (o),  not  less  than  five  clear  days  before  the  day 

on  which  the  party  is  required  to  appear  to  it  (  /? ),  unless 
at  the  hearing  the  judge  is  satisfied,  on  the  evidence  on 
oath  before  him,  that  such  party  was  about  to  remove 
from  his  dwelling  or  place  of  business,  or  was  keeping 
out  of  the  way  to  avoid  service,  in  either  of  which  cases 
service  upon  the  party  at  any  time  before  the  time  ap- 
pointed for  the  appearance  of  such  party  is  sufficient  (q). 

When  issued  by  the  court  in  which  the  judgment  was 
recovered,  the  bailifi*  is  to  return  into  court  any  warrant 
against  the  goods  of  the  party  which  may  have  been 
served  {r). 

HMring.  Hearing.^ — K  the  person  summoned  appears  in  pursu- 

ance of  the  summons,  he  may  be  examined  upon  oath 
touching  the  means  he  ha^,  or  since  the  date  of  the  judg- 
ment has  had,  of  paying  the  debt  (*).  The  person  obtaining 
the  summons,  the  debtor,  and  all  other  witnesses,  may  be 
examined  on  oath  to  prove  the  means  of  the  debtor;  and 
witnesses  may  be  summoned  in  the  same  way  as  in  the 
case  of  ordinary  plaints  (/). 

The  judge  may  adjourn  the  hearing  of  the  summons 
from  time  to  time  (m). 


(0  Rule  8,  January,  1870.  (r)  Role  7,  ibid. 

(jm)  Rule  10,  ibid.  {$)  Rule  13.  ibid. 

(n)  Rule  16,  ibid.  (^)  32  &  33  Vict.  c.  83,  s.  5 

Co)  Rule  1,  ibid.  Rule  12,  January,  1870. 

Ip)  Rule  7,  ibid.  (w)  Rule  11,  ibid. 

iq)  Rule  8,  ibid. 
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Order,"] — If  the  judge  is  satisfied  by  the  evidence  Chap.  XIII. 
adduced  before  him,  that  the  debtor  either  then  has,  or  order. 
since  the  date  of  the  order  or  judgment  has  had,  the  means 
to  pay  the  judgment  debt,  or  instalment  of  a  judgment 
debt,  in  payment  of  which  he  has  made  default,  and  has 
refused  or  neglected  or  refuses  or  neglects  to  pay  it,  he  may 
make  an  order  committing  the  debtor  to  prison  for  any 
term  not  exceeding  six  weeks  {x). 

The  order  can  be  made  only  by  the  judge  or  his  deputy. 
It  must  be  made  in  open  coiui: ;  and  it  must  show  on  its 
face  the  ground  on  which  it  is  issued  (y ).  It  must  be  in 
the  prescribed  form,  and  must  bear  date  on  the  day  it  was 
actually  made  by  the  judge,  whatever  the  date  of  its  issue 
from  the  registrar's  office  (r). 

The  order  show^s  on  its  face  the  sum,  by  payment  of 
which,  before  he  is  actually  delivered  into  the  hands  of  the 
gaoler,  the  debtor  may  escape  imprisonment.  This  may 
include  not  only  the  original  judgment  debt  and  costs  up 
to  judgment,  but  any  costs  incurred  by  the  plaintiff  in 
endeavouring  to  enforce  his  judgment  (a). 

The  order  is  in  force  for  a  year  from  its  date  (b). 

Order  for  Payment  by  Instalments,]  —  The  court  may,  Order  for  pay- 
upon  the  hearing  of  a  judgment-summons,  make  an  order  ™®j**  by  in- 
directing  the  amount  of  the  judgment  to  be  paid  by  in-  "      ^ 
stalments,  and  may  from  time  to  time  rescind  or  vary  such 
order  (c).     And  where  such  an  order  is  made  by  a  court 
other  than  that  in  which  the  original  judgment  was  ob- 
tained, all  future  payments  under  the  new  order  must  be 
made  into,  and  all  executions  issued  by  the  court  making 
the  new  order,  not  that  in  which  the  original  judgment 
was   obtained  (e/).     Where   from   sickness   or  any  other 


(a?)  82  &  33  Vict,  c  83,  s.  5. 

(y)  Ibid. 

(z)  Rule  16,  January,  1870.  Sect. 
102  of  9  &  10  Vict,  c  95,  which 
still  remains  unrepealed,  enacts, 
that  when  an  order  of  commitment 
has  been  made,  the  clerk  of  the 
conrt  shall  issue  a  warrant  of  com- 
mitment, directing  the  bailiff  to 
arrest  the  debtor.  This  section 
contemplated  a  warrant  as  some- 
thing distinct  from  the  order,  and  it 
was  framed  to  meet  the  old  practice 
under  which  the  order  was  made  b 
the  jndge  orally,  not  in  writing 


le  Dv 
.    It 


is  plain  that  under  the  new  practice 
tiie  order  itself  is  a  sufficient  war- 
rant within  the  terms  of  this  section. 
The  latter  part  of  sect.  59  of  19  & 
20  Vict.  c.  108,  which  says  that  no 
order  of  commitment  shall  be  drawn 
up  or  served,  has  evidently  been  left 
unrepealed  by  mistake.  Sect  6,  of 
32  &  33  Vict  c.  83,  clearly  OYerruled 
it 

(a)  Rule  4,  May,  1870. 

(h)  Rule  16,  January,  1870. 

io)  32  &  33  Vict  c.  83,  s.  5. 

{d)  Rule  14,  January,  1870. 
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To  what 
prison. 


Execution  of. 


Concurrent  Orders. 

BufHcient  cause  the  debtor  is  unable  to  pay'the  mstalments 
ordered,  the  court  may  suspend  the  order,  as  it  might 
under  the  same  circumstances  suspend  the  original  judg- 
ment from  execution  against  the  debtor's  goods.  See  antCy 
p.  158. 

Concurrent  OrdersJ] — Orders  of  commitment  against 
the  same  party  may  be  issued  concurrently  into  one  or 
more  districts;  but  the  costs  of  more  than  one  warrant 
will  not  be  allowed  against  such  party  unless  by  order  of 
the  judge  (e). 

To  what  Pmon.]— By  the  9  &  10  Vict.  c.  95,  s.  98  (/), 
defendants  committed  under  that  section  were  to  be  com- 
mitted to  the  common  gaol  or  house  of  correction  of  the 
county,  district  or  place  in  which  the  party  summoned 
resided,  or  to  any  prison  provided  as  the  prison  of 
the  court  (g).  By  the  later  act,  12  &  13  Vict.  c.  101,  s.  1, 
defendants  might  be  committed  to  the  common  gaol  of  the 
county,  &c.  in  which  the  party  or  defendant  was  resident, 
or  to  any  other  gaol  or  debtors'  prison  for  the  same  coimty, 
&c.,  which  by  declaration  of  the  Secretary  of  State  is  al- 
lowed, so  long  as  such  declaration  is  in  force ;  or  to  any 
prison  provided  as  the  prison  of  the  court  under  sect.  49 
of  9  &  lOTict.  c.  95  (A).  And  as  sect.  5  of  32  &  33  Vict, 
c.  62,  is  incorporated  with  the  County  Court  Acts,  the 
rules  as  to  the  prison  to  which  a  debtor  was  to  be  com- 
mitted under  the  old  powers  apply  to  committals  under 
the  32  &  33  Vict.  c.  62,  s.  5. 

The  high  bailiff  and  bailiffs  to  whom  the  order  of  com- 
mitment is  issued  are  empowered  to  take  the  body  of  the 


{e)  Rule  20,  Januarv,  1870. 

(/)  Repealed  by  32  &  33  Vict.  c. 
8d»  s.  20. 

(^)  9  &  10  Vict  c.  95,  s.  49,  p. 
400. 

(h)  When  this  section  was  passed, 
a  judgment  debtor  could  onlj  be 
summoned  to  the  court  of  the  district 
in  which  he  resided,  and  no  doubt 
could  arise  as  to  the  prison  to  which 
he  could  be  committed.  He  may 
now,  under  sect.  48  of  the  19  &  20 
Vict  c.  108,  be  summoned,  bj  leave 
of  the  judge,  to  the  court  in  which 
the  judgment  was  obtained,  and  it 
would  appear  that  the  pudge  must 
conmiit  him  to  the  pnson  of  the 


district  in  which  he  resides ;  so  that 
as  in  every  case,  whether  he  appears 
or  not,  the  prison  of  the  district  in 
which  he  resides  is  that  to  which 
the  judge  has  alone  power  to  commit 
him,  the  warrant  should  be  sent  for 
execution  to  the  high  bailiff  of  that 
district;  and  if  he  is  not  then  in 
that  district,  it  can  be  sent  from 
there  into  the  district  into  which  he 
may  have  gone, under  the  provisions 
of  section  104  of  the  9  &  10  Vict.  c. 
95.  As  to  the  power  of  the  Secretary 
of  State  to  authorize  the  use  of 
gaols,  see  also  12  &  13  Vict  c. 
101,  s.  3,  and  19  &  20  Vict  c  108, 
S.74. 
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person  against  whom  the  order  was  made^  and  all  constables  Chap.  XIII. 
and  other  peace  officers  are  to  give  their  aid  in  executing 
it,  and  the  gaoler  or  keeper  of  every  gaol,  house  of  correc- 
tion and  prison,  mentioned  in  the  order,  must  receive  and 
keep  the  defendant  therein  for  the  specified  number  of 
days,  not  exceeding  six  weeks  from  his  arrest,  or  until  he 
is  sooner  discharged  by  due  course  of  law  (i). 

Care  must  be  taken  to  execute  the  order  against  the 
right  person ;  if  the  plaintiff"  direct  its  execution  against 
a  person  not  named  in  it,  he  is  liable  in  trespass  (A). 

The  order  must  be  executed  within  the  year  during  When. 
which  it  is  in  force  (/) ;  but  if  the  debtor  be  taken  imder 
it  within  the  year,  he  may  be  detained  thereunder  for  the 
term  for  which  he  was  committed,  notwithstanding  such 
term  may  not  expire  imtil  after  the  expiration  of  the 
year  (m). 

Discharge  from  Custody, '[ — When  an  order  of  com-  Diacharge 
mitment  for  non-payment  of  money  is  issued  the  defendant  ^™  custody, 
may,  at  any  time  before  he  is  delivered  into  the  custody 
of  the  gaoler,  pay  to  the  bailiff*  the  amount  indorsed  on  the 
order  as  that  on  the  payment  of  which  he  may  be  dis- 
charged; and  on  receiving  such  amount  the  bailiff*  must 
discharge  the  defendant,  and  must  within  twenty-four 
hours  after  receiving  the  amount  pay  it  over  to  the 
registrar  (n). 

The  sum  indorsed  on  the  order  may  be  paid  to  the 
registrar  of  the  court  fi*om  which  the  commitment  order 
was  issued,  or  to  the  gaoler  in  whose  custody  the  prisoner 
is.  Where  it  is  paid  to  the  registrar  he  is  to  sign  and 
seal  a  certificate  of  payment,  and  upon  receiving  such 
certificate,  by  post  or  otherwise,  the  gaoler,  in  whose 
custody  the  prisoner  is,  must  forthwith  discharge  the 
prisoner.  And  where  it  is  paid  to  the  gaoler,  he  must, 
upon  payment  to  him  of  the  amount,  together  with  costs 
sufficient  to  pay  for  transmitting  the  amoimt  to  the  court 
under  the  order  of  which  the  prisoner  was  committed,  by 
post  office  order,  sign  a  certificate  of  payment  and  dis- 
charge the  prisoner,  and  such  costs  of  transmission  are  part 

(i)  9  &  10  Vict  c.  95,  b.  102,  p.  (0  >lnftf,p.341,nile  16,  January, 

437.  1870.    Sec  also  Ex  parte  O'Neill 

(*)  Whalley  t.  ItDConnel,  13  Q.  1  L.  M.  &  P.  737. 
B.  903;  S,  (7.,  19  L.  J.,  Q.  B.  162;  (m)  Hayet  v.  Keene,2l  L.  J.,C. 

decided  under  sects.  98  and  99  of  9  P.  204;  8.C.,  16  Jnr.  976. 
&  10  Vict.  c.  95.  (»)  Rule  17,  January,  1870. 


i 
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Part  IIL     of  the  prescribed  costs  (o).     A  certificate  of  paj-meiit  by 
prisoner  must  be  in  the  prescribed  form  (/?). 


Betnra  of  Return  of  Order  and  Payment  of  Money  levied.'] — The 

order,  and         return  of  the  execution,  or  what  has  been  done  under  the 
mo^^le^ed.    "^arrant  of  commitment  and  pa^-ment  of  money  levied 

under  it,  must  be  made  by  the  high  bailiff,  in  the  same 
way  as  the  return  of  writs  of  execution  against  the  goods 
of  a  party.     See  ante^  p.  169. 

Fees  on  execn-      Fees  on  Execution.] — The  court  fees  upon  the  order 
^^^  must  be  paid  into  court  at  the  time  of  the  issue  of  the 

order  of  commitment.     These  will  be  found  posty  p.  844. 

Execntionont  Execution  out  of  Jurisdiction.] — Where  an  order  of 
of  joriadiction.  commitment  issues  against  a  person  who  is  out  of  the 
jurisdiction,  it  may  be  sent  by  the  high  bailiff  of  the  home 
court  to  the  registrar  of  the  court  within  the  jurisdiction 
of  which  the  person  is,  in  the  same  manner  as  a  writ 
of  execution  against  goods  (y).  If  the  person  is  appre- 
hended, he  must  be  forthwith  conveyed  in  custody  of  the 
bailiff  or  officer  apprehending  him  to  the  prison  of  the 
court  within  the  jurisdiction  of  which  he  was  apprehended, 
and  kept  therein  for  the  time  mentioned  in  the  order  of 
commitment,  unless  sooner  discharged  under  the  pro- 
visions of  the  act;  and  all  constables  and  other  peace 
officers  must  aid  and  assist  within  their  respective  districts 
in  the  execution  of  the  order  (r). 

Transmission  Transmission  of  Money  levied.] — Where  the  warrant 

of  money  of  commitment  is  sent  to  be  executed  in  a  foreign  district, 

lened.  ^^  money  levied  thereunder  must  be  accounted  for  and 

transmitted  in  the  same  way  as  in  the  case  of  execution 
against  the  goods  of  a  party  (*).     See  ante^  p.  170. 

Imprisonment        Imprison ment  no  Satisfaction.] — Imprisonment  does  not 
no  satisfaction,  operate  as  a  satisfaction  or  extinguishment  of  the  debt  or 

cause  of  action  for  which  judgment  was  obtained,  nor 
protect  the  debtor  from  execution  against  his  land  or 
goods  {t)y  nor  does  it  protect  the  judgment  debtor  from 

(fi)  Rale  18,  January,  1870.  (r)  9  &  10  Vict.  c.  95,  s.  104,  16 

(/?)Rale  19,  ibid.;  Form,  %po9tj  &  16  Vict.  c.  54,  s.  5. 

p.  841.  {$)  Rales  170  and  171. 

{q)  Ante,  p.  170.  (t)  32  &  33  Vict.  c.  62,  s.  6. 
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being  summoned  anew  and  imprisoned  for  a  new  de-    Chap,  xni. 

fault  (m).     AVhere,  therefore,  a  judgment  debtor  has  been 

once  committed  for  non-payment,  he  may,  at  the  expiration 

of  the  period   for  which   he  was  imprisoned,  be  again 

committed,  if,  having  had  or  having  the  means  to  pay,  he 

has  refused  or  neglected,  or  refuses  or  neglects,  to  pay ; 

and  upon  these  facts  the  decision  of  the  judge  of  the 

county  court  is  conclusive  ( x).    Any  person  may,  however, 

by  payment  of  the  amount  indorsed  on  the  order,  obtain 

his  discharge  (y)  in   one   of    the    modes  mentioned  at 

p.  343. 

In  order  to  obtain  a  judgment  debtor's  discharge  by 

S)ayment,  the  above  mode  of  proceeding  must  be  strictly 
bllowed ;  for  where  a  judgment  debtor,  having  been  com- 
mitted for  non-appearance,  under  9  &  10  Vict.  c.  95,  s.  99, 
paid  the  debt  and  costs  to  the  execution  creditor,  but  no 
application  was  made  to  the  court,  and  he  was  subsequently 
arrested  by  the  bailiff  of  the  court  under  the  warrant  of 
commitment,  it  was  held  that  the  arrest  was  legal  (z). 

Protection  under  Bankruptcy  Act,'\ — Where  a  debtor  Protection 
has  been  adjudicated  bankrupt,  no  creditor  whose  debt  is  ^"*^^^^?" 
provable  under  the  bankruptcy  has  any  remedy  against     ^^ 
the  person  or  property  of  the  bankrupt,  except  under  the 
bankruptcy.     In  the  case  of  a  debtor  whose  affairs  are  in 
liquidation,  under  sect.  125  of  the  Bankruptcy  Act,  1869, 
the  appointment  of  a  trustee  is  equivalent  to,  and  has  the 
same  effect  as,  an  adjudication  of  bankruptcy.    In  the  case 
of  a  composition  with  creditors  under  sect.   126  of  the 
Bankruptcy  Act,  1869,  the  provisions  of  a  composition 
accepted  by  an  extraordinary  resolution  of  creditors  is 
bindmg  upon  aU  creditors  whose  names  and  addresses, 
with  the  amounts  of  their  debts,  are  shown  in  the  debtor's 
statement. 

Rules  of  practice  provide  that — 

Where  the  judgment  debtor  upon  the  return  day  of  the 
summons  satisfies  the  court  that  he  has  been  adjudicated 
a  bankrupt,  and  that  the  debt  was  provable  in  the  bank- 
ruptcy, or  that,  in  respect  of  the  debt,  the  125th  or  126th 

(w)  9  &  10  Vict.  c.  95,  8.  103.  App. 

(a?)  Re  Boyce,2  E.  &  B.  621;  8,  («)  Daviety, Fletcher, 2'R,h^. 

C,  22  L.  J.,  Q.  B.  393;  17  Jur.  716.  271. 
(y)  See  form  of  Certificate,  76, 
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sections  of  the  Bankrupt  Act,  1869,  have  been  complied 
with,  no  order  of  commitment  shall  be  made  (a). 

Where  the  judgment  debtor,  after  the  making  of  the 
order  of  commitment  and  before  its  issue,  files  in  the  court 
in  which  the  order  was  made  an  affidavit  in  the  prescribed 
form  that  he  has  been  adjudicated  a  bankrupt,  and  that  the 
debt  was  provable  in  the  bankruptcy,  or  that  in  respect  of 
the  judgment  debt  the  provisions  of  either  sections  of  the 
Bankrupt  Act,  1869,  have  been  complied  with,  and  at  the 
same  time  gives  notice  to  the  judgment  creditor  of  the 
filing  of  the  affidavit,  no  order  can  issue  {b). 

Where  the  judgment  debtor  is  arrested,  he  may,  ac- 
cording to  the  tenor  of  the  order  of  commitment,  file  in 
the  coimty  court  within  the  district  of  which  he  is  in 
custody,  a  like  affidavit,  and  rive  notice  to  the  judgment 
creditor;  and  thereupon  he  is  to  be  discharged  out  of 
custody  upon  the  certificate  of  the  registrar  of  that 
court  (c). 

In  tne  case  of  bankruptcy  or  liquidation  by  arrangement, 
the  effect  of  these  rules  is  clear.  In  the  one  case  the 
debtor  must  show  an  adjudication,  in  the  other  case  the 
appointment  of  a  trustee  under  the  liquidation.  But  in 
the  case  of  a  composition  arrangement  there  is  more  room 
for  doubt.  It  will  probably,  however,  be  held  that  what 
the  debtor  has  to  show  is,  that  the  composition  arrange- 
ment has  been  accepted  by  an  extraordinary  resolution  of 
creditors,  and  that  the  debt  in  question  was  included  in 
his  statement. 

Order  of  Discharge  under  Bankruptcy  ActJ]  —  The 
order  of  discharge  in  bankruptcy  upon  taking  effect  {d) 
discharges  a  bankrupt  trom  all  debt^  provable  under  his 
bankruptcy,  except  debts  incurred  by  n*aud  or  breach  of 
trust,  or  of  which  forbearance  has  been  obtained  by  fi'aud, 
crown  debts,  and  debts  incurred  by  breach  of  the  revenue 
laws  (e). 


(a)  Rule  6,  May,  1870. 

(d)  Role  6,  ibid. 

(c)  Rule  7,  ibid. 

( a)  The  order  of  discharge  takes 
effect  from  the  day  when  it  is 
granted.  Ex  parte  Belli  In  re  Lch- 
forett^  32  L.  J.,  Bank.  60. 

(tf)  82  &  33  Vict.  c.  71,  s.  49. 


Before  the  19  &  20  Vict.  c.  108,  it 
was  doubted  whether,  after  an  in- 
solvent had  obtained  his  discharge 
under  the  1  &  2  Vict  c.  110,  a  judge 
of  a  county  court  might,  upon  his 
being  summoned  before  him,  under 
the  9  &  10  Vict,  c  96,  s.  98,  makp 
an  order  for  his  commitment  with 
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respect  to  a  debt  which  had  been 
inserted  in  his  schedule.  See  Ex 
parte  Purdy,  9  C.  B.  201;  S.  C,  1 
X.  M.  &  P.  16;  19  L.  J.,C.  P.  222; 
14  Jnr.  323;  and  Still  v.  Booth,  1 
L.  M.  &  P.  440.  Where  a  jud^e  of 
a  connty  conrt  had  made  such  an 
order  notwithstanding  the  defen- 
dant's discharge,  the  Court  of  Com- 
monPleasheld  that  the  jurisdiction  of 
the  connty  court  was  not  taken  away 
bj  the  effect  of  the  Insolvent  Act, 
and  that  such  an  order  for  commit- 
ment was  valid  notwithstanding  the 
discharge.  Ahley  v.  Dale,  2  L.  M. 
&  P.  433;  8,  a,  11  C.  B.  378;  Ex 
parte  SamerSf  24  L.  J.,  C.  P.  185; 
George  v.  Summers,  24  Exr.  247; 
&a,n  Exr.  202;  20  L.  J.,  C.  P. 
233;  J^  parte  Christie,  24  L.  J., 


Q.  B.  144.  At  the  time  when  this 
case  was  decided,  the  provision  of 
sect.  102  of  9  &  10  Vict.  c.  96,  was 
in  force,  which  enacted  that  "  no 
protection,  order,  or  certificate, 
granted  by  any  Conrt  of  Bank- 
ruptcy, or  for  the  relief  of  Insolvent 
Debtors,  shall  be  available  to  dis- 
charge any  defendant  from  any  com- 
mitment" under  the  order  of  a  judge. 
This  provision  was  repealed  by  the 
19  &  20  Vict.  c.  108. 

Where  a  defendant  had  obtained 
an  onlerof  dischar ere  upon  a  petition 
the  schedule  to  which  contained  the 
judgment  debt,  it  was  held  that  the 
county  court  had  no  jurisdiction  to 
commit.  Copeman  v.  Bote,  7  E.  & 
B.  679;  S.  €.,  26  L.  J.,  Q.  B.  257. 
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2.  This  act  to  be  construed  with  previous  acts  (not  printed). 

8.  Deputy  judge  not  to  practise  in  district  whilst  he  acts  as  deputy — 

Clerks,  &c.  to  reside  in  district      .....    880 

4.  Power  to  remove  clerks,  high  bailiffs  or  assistant  clerks         -  -    885 

5.  Repealed. 

6.  Repealed. 

7.  Repealed. 

8.  Confession  of  debts     .......    412 

9.  Agreement  as  to  the  amount  of  debt,  8rc.  and  conditions  of  payment    412 

10.  If  plaintiff  or  his  attorney  do  not  appear  on  day  of  hearing,  £ost8  may 

be  awarded  to  defendant    ......    419 

11.  Repealed. 

12.  Repealed. 

13.  Repealed. 

14.  Parties  aggrieved  may  appeal  .....    42s 

15.  Appeal  to  be  in  the  form  of  a  case      .....    428 

16.  No  certiorari,  &c.  to  be  allowed  .....    425 

17.  Repealed. 

18.  No  second  suit  in  second  court  for  the  same  cause     ...    419 

19.  No  action  to  be  brought  against  bailiff,  &c  acting  under  order  of  the 

court  without  notice;  and  clerk  to  be  made  defendant        -  -    455 

20.  Repealed. 

21.  Repealed. 

22.  Judges  may  hear  applications  for  writs  of  prohibitionei  tber  in  term 

or  in  vacation         ....-.-    425 

23.  Repealed. 

24.  Town  halls,  8rc.  to  be  used  free  of  rent-charge  for  sittings  of  County 

Court         ---.----    899 

P.N.  B  B 
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1.  Repealed. 

2.  Appeals  to  be  heard  in  term  as  well  as  out  of  term    ...    424 
8.  Power  to  judges  of  superior  courts  to  make  orders  regulating  appeals    424 

4.  Repealed. 

5.  Re-issuing  warrants    .......    438 

6.  Protection  to  officers  .......    456 

7.  On  petition  to  her  Majesty,  the  jurisdiction  of  court  of  local  jurisdic- 

tion may  be  excluded  from  that  of  the  County  Court  in  concurrent 
causes        ........    451 

8.  Repealed. 

9.  Account  of  fees  to  be  delivered  .....    396 

10.  Persons  qualified  to  practise  before  County  Courts    ...    427 

11.  Hundred  courts  of  Offlow  and  Hemlingford  abolished  (not  printed). 

12.  Compensation  to  officers  of  hundred  courts  (not  printed). 

13.  Compensation  to  be  paid  out  of  consolidated  fund  (not  printed). 

14.  Limiting  salaries  of  judges  and  clerks  -  -  -  -    393 

15.  Pensions  to  judges      .......     394 

16.  Judges  not  to  practise  at  the  bar  or  as  special  pleaders  -  -    397 
17*  No  clerk  to  be  appointed  for  more  than  one  district,  except  in  certain 

cases  --..-...    3g4 

18.  A  registry  of  County  Courts  judgments  to  be  established        -  -    430 

19.  No  persons  to  be  appointed  clerks  of  the  Bristol  court  until  present 

clerks  die,  resign  or  are  removed  (not  printed). 


The  County  Courts  Act,  1856  (19  ^  20  Vict.  c.  108). 

1.  Commencement  of  act  (not  printed). 

2.  Enactments  in  Schedule  (A.)  repealed  (not  printed). 

3.  This  act  and  previous  acts  to  be  construed  together  (not  printed). 

4.  This  act  and  previous  acts  to  apply  to  debts  sued  for  under  18  &  19 

VicL  c.  67  (virtually  repealed). 

5.  Time  and  mode  of  certain  proceedings  to  be  regulated  by  rules  of 

practice      ........  413 

6.  Qualification  of  deputy  judge  ......  380 

7.  Where  a  court  cannot  be  held  proceedings  to  stand  adjourned  -  403 

8.  Clerk  to  be  called  registrar     ......  334 

9.  Registrar  of  more  than  one  court  to  cease  to  be  the  registrar  of  all  but 

one  of  such  courts  .--....    335 

10.  Compensation  to  registrars     ......    335 

11.  Deputy  of  judge  to  continue  to  act  after  death  of  judge  till  a  new  one 

is  appointed  .......    331 

12.  Deputy  of  registrar  to  continue  to  act  after  death  or  removal  of  registrar    386 

13.  Judge  to  appoint  deputy  registrar  provisionally  if  one  has  not  been 

appointed  --......    335 

14.  AssiflUnt  bailifia  to  continue  to  act  after  removal  of  high  bailiff        -    388 
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15.  Repealed. 

16.  On  death,  &c.  of  high  bailiff,  judge  to  appoint  provisionally  a  deputy     388 

17.  Summons  may  be  served  or  process  executed  within  500  yards  of 

district,  &c.  .......    410 

18.  Districts  of  the  courts  in  the  metropolis  to  be  treated  as  one  district 

for  certain  purposes  ------    407 

19.  Where  judge  of  County  Court  can  sue  and  be  sued    ...    408 

20.  If  officer  of  court  be  plaintiff  in  his  own  court,  defendant  mfty  remove 

the  cause  to  an  adjoining  district  ....  4O8 

21.  Where  officer  of  County  Court  may  be  sued  -  -  -  -  408 

22.  Power  to  judge  to  change  venue         -----  408 

23.  If  parties  agree,  court  shall  have  power  to  try  ceruiii  causes  although 

the  matters  be  beyond  its  jurisdiction        ....    405 

24.  Where  claim  reduced  by  set-oiTto  50/.  court  to  have  jurisdiction       -    405 

25.  Where  title  shall  come  in  question,  court,  with  consent  of  parties  at 

trial,  may  decide  the  claim  .....    405 

26-  In  certain  cases  judge  of  superior  court  may  order  cause  to  be  tried  in 

County  Court         -...---    414 

27.  No  action  shall  be  brought  in  a  County  Court  on  any  judgment  of  a 

superior  court         --.-...    405 

28.  If  liquidated  demand  exceed  20/.  plaintiff  may  require  defendant  to 

give  notice  of  intention  to  defend,  on  pain  of  judgment  by  default  409 

29.  If  notice  to  defend  be  given,  action  shall  be  tried      ...  409 

30.  Repealed. 

31.  Judge  may  issue  warrant  for  bringing  up  a  prisoner  to  give  evidence  422 

32.  Rules,  &c.  for  regulating  practice  of  courts  to  be  framed        -            -  417 

33.  Scale  of  costs  to  be  allowed  to  attornies          ....  428 

34.  Costs  of  attorney  in  certain  proceedings  to  be  taxed  by  registrar  as 

between  party  and  party    ---.--    428 

35.  Costs  of  attorney  in  certain  proceedings  may  be  taxed  by  registrar  as 

between  attorney  and  client  .  -  -  -  .    428 

36.  Costs  between  attorney  and  client      -  -  -  -  -    429 
87.  Till  new  scale  of  costs,  and  rules  and  orders  and  forms  made,  former 

practice  to  continue  (not  printed). 

38.  Certiorari  may  be  granted  in  certain  cases,  on  security  given  -    424 

39.  In  certain  cases  defendant  may  object  to  cause  being  tried  in  the 

County  Court         ---.-.-    419 

40.  Rule  or  summons  to  show  cause  why  a  writ  of  certiorari  or  prohibition 

should  not  issue  to  be  a  stay  of  proceedings  ...    425 

41.  Notice  of  writ  of  certiorari  or  prohibition  having  been  obtained  to  be 

sent  to  registrar     .......    426 

42.  Application  for  writ  of  prohibition  to  a  judge  shall  be  finally  disposed 

of  by  rule  or  order  ......    426 

43.  Rule  or  order  substituted  for  writ  of  mandamus  to  a  judge  or  officer 

of  a  County  Court  ......    426 

44.  Refusal  of  writ  of  certiorari  or  prohibition  or  of  rule  or  order  in  the 

nature  of  a  mandamus  by  one  court  to  be  final      ...    427 

bb2 
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45.  Where  judgment  does  not  exceed  20^  judge  may  order  payment  by 

instalments  -------  420 

46.  Priority  of  executions  issuing  out  of  County  Court    ...  430 

47.  Priority  of  executions  issuing  out  of  superior  court  and  County  Court  430 

48.  Summons  for  commitment  may,  by  leave  of  court,  issue  in  court  in 

which  judgment  was  obtained        -----    433 

49.  Judgment  may  be  removed  into  a  superior  court  if  there  are  no  goods 

to  be  taken  under  it  -  -  .  •  .  .    431 

50.  Possession  of  small  tenements  may  be  recovered  in  County  Courts  by 

landlords  where  term  has  expired  or  been  determined  by  notice    -    447 

51.  In  plaint  for  recovery  of  possession  plaintiff  may  claim  for  rent  and 

mesne  profits         -------    443 

52.  Possession  of  small  tenements  may  be  recovered  in  County  Court  by 

landlords  for  nonpayment  of  rent  -----    448 

53.  Sab*tenant  served  with  summons  to  recover  possession  must  give 

notice  to  his  immediate  landlord   -  -  -  -  -    449 

54.  In  plaints  to  recover  possession  of  premises,  how  summonses  may  be 

served        --------    449 

55.  Warrants  to  high  bailiff*  sufficient  to  justify  them  for  entering  on 

premises    --------    449 

56.  Such  warrants  to  be  in  force  for  three  months  from  the  day  named  for 

delivering  possession  ------  449 

57*  As  to  amendment  of  defects  and  errors  of  proceedings,  &c.    -  -  418 

58.  Before  whom  affidavits  may  be  sworn  -  -  -  -  410 

59.  Warrants  of  commitment,  how  long  to  be  in  force      -  -  -  437 

60.  No  officer  or  party  shall  be  deemed  a  trespasser  by  reason  of  irregu- 

larity -----.--    450 

61.  Judgment  summonses  and  warrants  of  commitment  sufficient  if  in  form 

given  in  schedule  -------    434 

62.  Bankruptcy  and  insolvency  of  plaintiff*  not  to  cause  action  to  abate, 

if  assignees  elect  to  continue  it      -  -  -  -  -  418 

68.  Registrar  to  grant  replevins   ------  445 

64.  Replevins  to  be  granted  on  securities  given  -  -  -  -  446 

65.  Replevins  may  be  commenced  in  superior  courts. — Conditions  of 

security  to  be  given  in  such  cases  .  -  -  -    446 

66.  Conditions  of  security  to  be  given  when  replevin  brought  in  County 

Court         -  -  -  -  -  -  -  -446 

67.  Replevins  shall,  at  instance  of  defendant,  be  removed  into  superior 

court  by  certiorari,  in  certain  cases  -  -  -  -    445 

68.  Appeal  in  actions  of  replevin,  and  proceedings  in  interpleader,  and 

for  recovery  of  tenements  ------  447 

69.  Parties  may  agree  not  to  appeal  -----  424 

70.  How  securities  under  County  Court  Acts  to  be  given  and  enforced    -  452 

71.  Where  security  is  required  to  be  given,  a  deposit  of  money  may  be 

made  in  lieu  thereof  ------     452 

72.  Claimant  of  goods  taken  in  execution  must  deposit  their  values  or  pay 

costs  of  keeping  possession,  otherwise  goods  shall  be  sold  -    445 
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72.  Acknowledgments  by  married  women  to  be  received  by  jud^e  -    466 

74.  When  debtors*  prison  of  county  is  distant  from  a  court,  the  nearest 

debtors*  prison  of  adjoining  court  may  be  used       ...     435 

75.  When  goods  seized  under  process  of  County  Court,  landlord  may  claim 

certain  rent  in  arrear  ......    440 

76.  Removal  of  bonds  from  registry  of  common  pleas       ...    390 

77.  Compensation  to  officers  of  hundred  courts  of  Wirral  in  the  county  of 

Chester  (not  printed). 

78.  Fees  specified  in  schedule  to  be  taken,  and  table  of  fees  to  be  ex- 

hibited in  court  and  registrar*8  office  ....    391 

79.  Treasury  to  regulate  fees  to  be  taken  in  County  CourUt  .  -     891 

80.  Salaries  of  judges  to  be  paid  out  of  consolidated  fund :  travelling 

expenses  out  of  monies  voted         .....  393 

81.  Salaries  of  the  judges  ......  393 

82.  Registrars  to  be  paid  by  salaries,  as  herein  mentioned  -  -  394 

83.  High  bailiflfs  to  be  paid  by  salaries,  or  partly  by  salaries  and  partly 

by  fees        -...-.--    396 

84.  Salaries  of  registrars  and  high  bailiflfs  to  be  paid  out  of  fees  -  -    396 

85.  Expense  of  building,  &c.  to  be  paid  out  of  monies  to  be  provided  by 

parliament ..-..---    401 

86.  Provisions  relating  to  superior  courts  to  apply  to  court  of  common 

pleas  at  Lancaster  and  court  of  pleas  at  Durham    -  -  .    466 

Schedules    -  -  -  -  -_-  -  -    468 


The  County  Courts  Act,  1858  (21  4-  22  l^ict.  c.  74). 

1.  Lord  Chancellor  may  alter  and  re-distribute  the  districts  of  the  courts 

among  the  judges  thereof   .---.-  379 

2.  Two  persons  may  be  appointed  the  judges  of  one  or  more  districts     -  878 

3.  Number  of  judges  not  to  exceed  sixty  ....  378 

4.  Rule  or  order  requiring  a  judge  or  officer  of  n  County  Court  to  per- 

form certain  duties  to  be  issued  only  by  a  superior  court    -  -    426 

6.  Provision  of  17  &  18  Vict.  c.  125,  as  to  referring  causes  to  County 

Courts  repealed      ..--.--    467 


The  County  Courts  Act,  1859  (22  ^  23  Vict.  c.  57). 

1.  Power  of  committal  by  County  Court  judges  under  9  &  10  Vict,  c  96, 

s.  98,  not  to  be  exercised  unless  credit  obtained  by  fraud  -  -    434 


The  County  Courts  Act,  1865  (28  ^  29  Vict.  c.  99). 

1.  Jurisdiction  in  Equity  to  be  exercised  in  County  Courts  in  certain 

suits  and  matters    ----.--    461 

2.  In  matters  under  this  act  judge  and  officers  of  the  County  Courts  to 

have  the  powers  and  authorities  of  a  jndgi*  and  oflicors  of  th»»  Cmirt 

of  Chancery  ....--.     462 
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3.  Power  to  a  Vice-Chancellor  to  order  transfer  of  suits  from  County 

Court  to  Court  of  Chancery  -----    463 

4.  City  Small  Debts  Court  to  have  same  jurisdiction  in  all  matters  as  a 

Metropolitan  County  Court  -----     464 

5.  Power  to  judge  of  a  County  Court  to  order  any  legacy,  &c.  to  which 

an  infant  or  person  beyond  the  seas  may  be  entitled  to  be  paid  into 
the  Bank  of  England,  in  accordance  with  provisions  of  sect.  32  of 
Z%  Geo.  3,  c  52      -  -  -  -  -  -  -    465 

6.  Act  not  to  impair  jurisdiction  of  Stannaries  Court      -  -  .    455 

7.  Provisions  of  County  Court  Acts  as  to  juries,  suitors  and  witnesses 

extended  to  suitors  and  witnesses  under  this  act    -  -  .    465 

8.  Power  to  enforce  judgments  of  County  Courts  in  Equity        -  -    466 

9.  Where  amount  of  subject-matter  of  suit  exceeds  limit  of  the  jurisdic- 

tion of  County  Court,  suit  may  be  remitted  to  Court  of  Chancery,  &cc.  466 

10.  In  what  courts  proceedings  shall  be  taken      .  .  -  .  466 

11.  Ab  to  transfer  of  suit  from  one  County  Court  to  another  -  -  467 

12.  Remuneration  of  registrars  and  high  bailiffs  in  matters  of  Equity      -  467 

13.  Certain  fees  to  be  taken,  and  to  be  paid  over  to  the  Consolidated  Fund, 

and  the  salaries  of  the  judges  to  be  increased  by  300/.  a-year         -  394 

14.  Judge  not  obliged  to  hold  courts  in  the  month  of  September  -  -  404 

15.  Ab  to  registry  of  judgments  in  London  -  .  .  .  467 

16.  Power  to  frame  rules  and  orders  -----  467 

17.  Scale  of  costs  to  be  fi'amed  by  the  judges        .  -  -  .  468 

18.  Parties  aggrieved  may  appeal  -----  468 

19.  Appeal  to  be  made  either  to  the  High  Court  of  Chancery  or  a  Vice- 

Chancellor-  -------    468 

20.  Registrar  of  the  Bloomsbury  County  Court  of  Middlesex,  not  being 

an  attorney  or  solicitor,  to  be  entitled  to  retire  from  his  office  with 
compensation  (not  printed). 

21.  This  act  and  9  &  10  Vict  c.  95,  and  any  act  amending  or  altering 

the  same,  to  be  construed  together  (not  printed  ). 

22.  Salary  of  T.  Rodgers,  Esq.,  as  joint  registrar  of  the  County  Court  of 

Yorkshire,  at  Sheffield,  to  be  700/.  a-year  (not  printed). 

23.  Commencement  of  act  -  -  -  -  -  -    469 

Schedule      --------    469 


The  County  Courts  Act,  1866  (29  4-  30  Vict.  c.  14). 

1.  Vacancies  in  the  office  of  treasurers  of  County  Courts  not  to   be 

filled  up     -  -  -  -  -  -  -  -    382 

2.  Treasury  to  provide  for  examination  of  accounts  of  registrar  and 

other  officers  of  the  courts  -.----    382 

3.  Treasurers  may  retire  upon  superannuation  in  certain  cases  -  -    382 

4.  If  person  appointed  to  examine  accounts  be  a  treasurer's  clerk,  after 

probation  he  shall  be  deemed  a  civil  servant  ...    383 

5.  Treasury  to  make  rules  for  keeping  and  rendering  accounts  by  regis- 

trars and  other  officers  of  the  courts  -  -  -  -    383 
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6.  Accounts  to  be  rendered  to  Audit  Board        ....  S83 

7.  Accounts  to  be  audited           ......  333 

8.  Property  of  courts  to  vest  in  a  person  to  be  appointed  by  tbe  Treasury  388 

9.  Court  houses,  Sec,  may  be  provided     .....  384 

10.  Registrar  to  send  to  commissioners  of  audit  an  account  of  all  sums 

paid  by  him  to  paymaster-general  -            .            .            .            .  884 

11.  On  a  vacancy  in  the  office  of  high  bailifiT,  the  regpstrar  of  the  court 

shall  perform  the  duties  of  high  bailiff,  if  he  shall  have  been 

appointed  a  registrar  subsequent  to  the  passing  of  this  act             -  889 

12.  Additional  remuneration  to  registrar  for  performing  the  duties  of 

high  bailiff 890 

13.  No  person  to  be  high  bailiff  of  more  than  one  court   ...  389 

14.  Salaries  of  future  appointed  registrars             ....  S95 


The  County  Courts  Act,  1867  (30  4-  31  Vict.  c.  142). 

1.  Where  summons  may  issue    ..----    407 

2.  In  certain  actions  in  County  Courts  plaintiff  may  issue  summons,  and 

if  defendant  shall  not  give  notice  of  intention  to  defend,  judgment 
may  be  entered  up  ..----    409 

3.  Proceedings  commenced  in  a  Metropolitan  County  Court  to  be  con- 

tinued therein  if  defendant  resides  in  the  districts  of  one  of  such 
courts        -.-..---    407 

4.  No  action  for  beer,  8rc.  consumed  on  the  premises  to  be  brought       -    406 

5.  Costs  not  recoverable  in  superior  courts  where  less  than  20/.  on  con- 

tract or  10/.  on  tort  ......    451 

6.  Repeal  of  s.  17  of  3  &  4  Will.  4,  c.  42,  authorizing  tbe  trial  of  issues 

before  a  sheriff  where  claim  does  not  exceed  20/.  (not  printed). 

7.  In  certain  cases  judge  of  superior  courts  may  order  cause  to  be  tried 

in  County  Court    .-..--.    418 

8.  Proceedings  in  Equity  may  be  transferred  to  County  Courts  which 

might  have  commenced  therein      -  -  -  -        *    -    462 

9.  SuiU  in  which  jurisdiction  under  28  3e  29  Vict.  c.  99,  may  be  exercised    462 

10.  Actions  for  malicious  prosecution,  &c.  brought  in  superior  courts 

may  be  remitted  to  County  Court  by  judge  ...    413 

11.  Action  of  ejectment  may  be  brought  where  annual  value  of  property 

does  not  exceed  20/.  ......    406 

12.  Court  may  try  cases  where  title  comes  in  question  where  neither  value 

nor  rent  of  property  exceeds  20/.    -  -  -  -  -  '  406 

13.  Appeal  in  actions  of  ejectment  and  in  actions  where  title  comes  in 

question,  and  by  leave  of  the  judge,  allowed  in  all  actions  in  which 

it  is  not  now  allowed  ..--.-  424 

14.  Court  may  award  costs  where  cause  is  struck  out  for  want  of  jurisdiction  419 

15.  Scale  of  costs  to  be  framed  by  the  judges       ....  429 

16.  Proceedings  where  defendant  does  not  appear  ...  420 

17.  Where  defendant  appears  and  admits  the  claim  ...  420 
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18.  Approval  of  commissioners  of  the  Treasury  substituted  for  approval 

of  a  secretary  of  state  in  sects.  48  and  50  of  9  &  10  Vict.  c.  95      -    899 

19.  Lord  Chancellor  to  exercise  power  given  to  a  secretary  of  state  by 
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1846, 1849, 1850, 1852, 1856, 1858, 1859, 1866  &  1867. 


[_All  the  unrepealed  sections  of  the  Acts  subsequent  to  the 
original  Act  of  1846  are  incorporated  with  that  Act, 

At  page  361,  ante^  will  be  found  a  Numerical  Index  to  the 
sections,  showing  the  page  at  which  each  section  of  the 
Acts  is  printed. 

The  Act  of  1865,  Equitable  Jurisdiction,  is  printed  by  itself 
at  the  end  of  these  Acts,  with  those  sections  of  the  Act 
oflS67  which  relate  to  Equity.] 


Sect.  34,  30  &  31  Vict.  c.  142.]     This  act  and  the  several  acts  80  &  81  Vict 
specified  in  schedule  (D.)  to  this  act  shall,  except  such  pro-  c  142,  and 
visions  of  the  same  acts  respectively  as  are  hereby  repealed,  be  ®^®J  *^2S?L 
construed  together  as  one  act,  and  may  be  respectively  cited  for  J^'^gtrued 
all  purposes  by  the  short  titles  respectively  given  to  them  in  together, 
such  schedule,  and  this  act  may  be  cited  for  all  purposes  as 
"The  County  Courts  Act,  1867." 


Whereas  sundry  acts  of  parliament  have  been  passed  from  Preamble  to 
time  to  time  for  the  more  easy  and  speedy  recovery  of  small  County  Courts 
debts  within  certain  towns,  parishes  and  places  in  England :  -^^  ^®*^« 
and  whereas  by  an  act  passed  in  the  eighth  year  of  the  reign  of 
her  majesty,  intituled  "  An  Act  to  amend  the  Laws  of  In-  7  &  8  Vict 
solvency.  Bankruptcy  and  Execution,"  arrest  upon  final  process  c.  96. 
in  actions  of  debt  not  exceeding  twenty  pounds  was  abolished, 
except  as  to  certain  cases  of  fraud  and  other  misconduct  of  the 
debtors  therein  mentioned :  and  whereas  by  an  act  passed  in  the 
ninth  year  of  the  reign  of  her  said  majesty,  intituled  "  An  Act  8  &  9  Vict 
for  the  better  securing  the  Payment  of  Small  Debts,**  further  ^'  ^^7. 

P.N.  c  c 
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Her  maiesty 
may  order  thii 
act  to  be  pot 
in  execatum. 


See  80  &  81 
Vict.  c.  142, 
8.  8& 

Gonnlies  to  be 
dirided  into 
districts. 


remedies  were  given  to  judgment  creditors  in  respect  of  debts 
not  exceeding  twenty  pomids,  for  the  discovery  of  the  property 
of  debtors,  and  punishment  of  frauds  committed  by  them :  and 
whereas  by  the  last-mentioned  act  her  majesty  is  enabled,  with 
the  advice  of  her  privy  council,  to  extend  the  jurisdiction  of 
certain  courts  of  requests  and  other  courts  for  the  recovery  of 
small  debts  to  all  debts  and  demands,  and  all  damages  arising 
out  of  any  express  or  implied  agreement,  not  exceeding  twenty 
pounds,  and  also  to  enlarge  and  in  certain  cases  to  contract  the 
district  of  such  courts,  and  make  certain  other  alterations  in 
the  practice  of  such  courts  in  manner  in  the  now  reciting  act 
mentioned ;  and  it  is  expedient  that  the  provisions  of  such  acts 
should  be  amended,  and  that  one  rule  and  manner  of  proceeding 
for  the  recovery  of  small  debts  and  demands  should  prevail 
throughout  England :  and  whereas  the  county  court  is  a  court 
of  ancient  jurisdiction  having  cognizance  of  all  pleas  of  per- 
sonal actions  to  any  amount  by  virtue  of  a  writ  of  justicies 
issued  in  that  behalf:  and  whereas  the  proceedings  in  the 
county  court  are  dilatory  and  expensive,  and  it  is  expedient  to 
alter  and  regulate  the  manner  of  proceeding  in  the  said  courts 
for  the  recovery  of  small  debts  and  demands,  and  that  the 
courts  established  under  the  recited  acts  of  parliament,  or  such 
of  them  as  ought  to  be  continued,  should  be  holden  after  the 
passing  of  this  act  as  branches  of  the  county  court  under  the 
provisions  of  this  act,  and  that  power  should  be  given  to  her 
majesty  to  effect  these  changes  at  such  times  and  in  such 
manner  as  may  be  deemed  expedient  by  her  majesty,  with  the 
advice  of  her  privy  council :  Be  it  enacted  by  the  queen's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal  and  commons  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  that  it 
shall  be  lawful  for  her  majesty,  with  the  advice  of  her  privy 
council,  from  time  to  time  to  order  that  this  act  shall  be  put  in 
force  in  such  county  or  counties  as  to  her  majesty,  with  the  ad- 
vice aforesaid,  from  time  to  time  shall  seem  fit ;  and  this  act 
shall  extend  to  those  counties  concerning  which  any  such  order 
shall  have  been  made  and  not  otherwise  or  elsewhere :  provided 
always,  that  no  court  shall  be  established  imder  this  act  in  the 
city  of  London. 

n.  And  be  it  enacted,  that  it  shall  be  lawful  for  her  majesty, 
with  the  advice  aforesaid,  to  divide  the  whole  or  part  of  any  such 
county,  including  all  counties  of  cities  and  counties  of  towns, 
cities,  boroughs,  towns,  ports  and  places,  liberties  and  franchises, 
therein  contained,  or  thereunto  adjoining,  into  districts,  and  to 
order  that  the  county  court  shall  be  holden  for  the  recovery  of 
debts  and  demands  under  this  act  in  each  of  such  districts,  and 
from  time  to  time  to  alter  such  districts  as  to  her  majesty,  with 
the  advice  aforesaid,  shall  seem  fit,  and  to  order  from  time  to 
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time  that  the  number  of  districts  in  and  for  which  the  court 
shall  be  hoJden  shall  be  increased  until  the  whole  of  such 
county  shall  be  within  the  provisions  of  this  act,  and  with  the 
advice  aforesaid  to  alter  the  place  of  holding  any  such  courts 
or  to  order  that  the  holding  of  anj  such  court  be  discontinued, 
or  to  consolidate  any  two  or  more  of  such  districts,  and  from 
time  to  time,  with  the  advice  aforesaid,  to  declare  by  what  name 
and  in  what  towns  and  places  the  county  court  shdl  be  holden 
in  each  district ;  and  if  it  shall  appear  to  her  majesty,  that  any 
part  of  any  county,  liberty,  city,  borough  or  district  may  con- 
veniently be  declared  within  the  jurisdiction  of  the  county  court 
of  an  adjoining  county,  it  shall  be  lawful  for  her  majesty,  with 
the  advice  aforesaid,  to  order  that  such  part  shall  be  taken  to  be 
within  tiie  jurisdiction  of  the  county  court  holden  for  the  pur- 
poses of  this  act  for  such  adjoining  county  in  and  for  such  dis- 
trict as  her  majesty  shall  order,  in  like  manner  as  if  it  were  part 
of  such  adjoining  county. 

IIL  And  be  it  enacted,  that  every  court  to  be  holden  under  Courts  held 
this  act  shall  have  all  the  jurisdiction  and  powers  of  the  county  nnder  this  set 
court  for  the  recovery  of  debts  and  demands,  as  altered  by  this  *®  '**^®  *^. 
act,  throughout  the  whole  district  for  which  it  is  holden,  and  tSSn^wcOTrntv 
there  shall  be  a  judge  for  each  district  to  be  created  under  this  courts,  and  to 
act,  and  the  county  court  may  be  holden  simultaneously  in  all  or  be  courts  of  re- 
any  of  such  districts ;  and  every  court  holden  under  this  act  ^^* 
shall  be  a  court  of  record. 

rV.  And  be  it  enacted,  that  for  all  purposes,  except  those  Preserring  the 
which  shall  be  within  the  jurisdiction  of  the  courts  holden  under  jmiadiction  of 
this  act,  the  coimty  court  shaU  be  holden  as  if  this  act  had  not  ®<*'"**y  courts, 
been  passed;   and  all  proceedings  commenced  in  the  county 
court  of  any  county  before  the  time  when  any  court  shall  be 
holden  under  this  act  in  such  county  may  be  continued,  executed 
and  enforced  against  all  persons  liable  thereunto,  in  the  same 
manner  as  if  they  had  been  commenced  under  the  authority  of 
this  act. 

y.  And  be  it  enacted,  that  it  shall  be  lawful  for  her  majesty.  Her  majesty 
with  the  advice  of  her  privy  council,  to  order  that  any  court  '"•y  oroer  any 
holden  for  the  recovery  of  small  debts  or  demands  within  the  ^J!5j^^' 
provisions  of  any  act  cited  in  either  of  the  schedules  annexed  to  ^^^  /^  x  ^^^ 
this  act,  and  marked  (A.)  and  (B.)  respectively,  shall  be  holden  (B.)  to  be  held 
as  a  county  court ;  and  it  shall  be  lawful  for  her  majesty,  with  as  a  county 
the  advice  aforesaid,  to  assign  a  district  to  every  such  court,  co^rt,  and  may 
either  greater  or  less  than  the  district  in  which  the  court  holden  J?*^  Ja,^©    * 
under  the  provisions  of  any  such  act  now  has  jurisdiction,  and 
to  alter  the  place  of  holding  any  such  court,  or  to  order  that  any 
such  court  be  abolished ;  and  every  such  court  shall  continue  to 
be  holden  under  the  act  according  to  which  it  is  now  constituted 
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or  regulated  until  the  time  mentioned  in  any  such  order  which 
shall  be  made  with  reference  to  such  court ;  and  from  and  after 
the  time  mentioned  in  any  such  order  the  act  or  acts  under 
which  such  court  is  now  constituted,  so  far  as  the  same  relate 
to  the  establishment  or  jurisdiction  or  practice  of  a  court  for 
the  recovery  of  small  debts  or  demands,  shall  be  repealed,  but 
not  so  as  to  revive  any  act  thereby  repealed ;  and  such  court  so 
ordered  to  be  holden  as  a  county  court  shall  thenceforth  be 
holdcn  as  a  county  court  under  this  act,  and  in  all  respects  as  if 
it  had  been  originally  constituted  under  the  provisions  of  this 
act. 

YI.  And  be  it  enacted,  that  as  soon  as  a  court  shall  have 
been  established  in  any  district  under  this  act^  and  also  at  the 
time  mentioned  in  any  such  order  which  shall  have  been  made 
as  aforesaid  for  holding  any  of  the  courts  mentioned  in  either 
of  the  said  schedules  as  a  county  court  under  this  act,  the  several 
provisions  and  enactments  of  the  said  nets  of  parliament  of  the 
eighth  and  of  the  ninth  year  of  the  reign  of  her  majesty,  and  of 
every  other  act  of  parliament  heretofore  passed,  so  far  as  the 
same  respectively  relate  to  or  affect  the  jurisdiction  and  practice 
of  the  court  so  established  or  ordered  to  be  holden  as  a  county 
court,  or  give  jurisdiction  to  any  court,  or  to  any  commissioner 
of  the  Court  of  Bankruptcy,  with  respect  to  judgments  or  orders 
obtained  in  the  court  so  established  or  ordered  to  be  holden  as 
a  county  court,  shall  be  repealed. 

Froceedings  VII.  Provided  always,  and  be  it  enacted,  that  all  proceedings 

under  former     in  execution  of  the  said  acts  or  any  of  them  commenced  before 
acts  to  be  valid.  ^Yiq  passing  of  this  act,  or  before  the  days  severally  appointed 

for  the  alteration  of  the  constitution  of  the  said  courts,  sliall  be 
as  valid  to  all  intents  and  purposes  as  if  this  act  had  not  been 
passed,  or  as  if  the  said  courts  had  not  been  altered,  and  may 
be  continued,  executed  and  enforced  against  all  persons  liable 
thereto  in  the  same  manner  as  if  they  had  been  commenced 
imder  the  authority  of  this  act. 


When  a  court 
shall  be  estab- 
lished under 
this  act,  recited 
acts,  and  all 
other  acts  af- 
fecting its 
jurisdiction, 
repealed. 


Orders  in 
council  to  be 
published  in 
the  London 
Oazette, 


VIII.  And  be  it  enacted,  that  any  order  in  coimcil  made  for 
the  purposes  of  this  act  shall  be  published  in  the  London 
Gazette ;  [and  notice  of  the  intention  of  her  majesty  to  take 
into  consideration  the  propriety  of  making  any  such  order 
shall  be  published  in  the  London  Gazette  one  calendar  month 
at  least  before  any  such  order  shall  be  made.'] 

Sect.  11,  12  &  13  Vict.  c.  101.]  Repeals  the  words  in  the 
last  section  which  are  in  italics. 

Appointment         IX.  And  be  it  enacted,  that  the  lord  chancellor  shall  appoint 
uid  qualifica-     |^  many  fit  persons  as  are  needed  to  be  judges  of  the  county 
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court  under  this  act,  each  of  whom  shall  ho  a  harristor-at-law 
who  shall  be  of  seven  years'  standing,  or  who  shall  have  prac- 
tised as  a  barrister  and  special  pleader  for  at  least  seven  years, 
or  a  barrister  or  attorney  at  law  who,  under  the  provisions  of 
any  of  the  acts  cited  in  the  said  schedules  (A.)  and  (B.)  or 
under  the  provisions  of  either  of  the  said  acts  of  the  eighth  year 
and  of  the  ninth  year  of  the  reign  of  her  majesty,  shall  have 
been  nominated  or  appointed  to  preside  in  or  hold  any  court 
constituted  or  held  under  any  of  the  acts  cited  in  either  of  the 
said  schedules  (A.)  and  (B.),  whether  by  the  title  of  judge  or 
barrister,  or  county  clerk,  assessor  or  steward  or  deputy  steward, 
or  by  any  other  title  or  style  wliatsoever,  or  a  person  filling  the 
office  of  judge  of  the  county  court,  or  county  clerk,  in  the  same 
county,  at  the  time  of  the  passing  of  this  act :  provided  always.  Proviso  as  to 
that  every  attorney  at  law  who  shall  be  appointed  a  judge  of  attomics acting 
the  county  court  under  this  act,  and  who  shall  be  the  partner  of  as  Judges  under 
any  other  attorney  at  law,  shall  within  twelve  calendar  months  ^hedulesTA  ^ 
next  after  entering  on  the  said  office  of  judge  of  the  county  and  (b.) 
court,  dissolve  such  partnership  or  vacate  the  said  office  of 
judge,  and  shall  not  during  his  continuance  as  such  judge  enter 
into  any  new  partnership;  and  that  no  attorney  at  law  who  shall 
be  appointed  a  judge  of  any  county  court  under  this  act  shall  be, 
either  by  himself  or  his  partner,  employed  or  act  as  town  clerk, 
or  clerk  of  the  peace  of  any  county,  city  or  borough,  or  as 
clerk  to  any  bench  of  justices,  or  as  clerk  or  secretary  to  any 
board  of  guardians  or  governors  or  directors  of  the  poor,  or  of 
any  vestry  or  local  or  parochial  board  of  trustees  or  commis- 
sioners, or  of  any  public  company  or  corporation  whatsoever,  or 
directly  or  indirectly  concerned  as  attorney  or  agent  for  any 
party  in  any  court  regulated  by  this  act,  or  after  the  expiration 
of  the  said  term  of  twelve  calendar  months  in  any  other  court 
of  law  or  equity. 

X.  Judges  at  present  acting  in  the  courts  of  Bathy  Bristol^ 
Liverpool  and  manchester^  entitled  to  the  first  appointment 
under  this  act  for  those  places, 

XI.  Stewards  of  the  manors  of  Sheffield  and  Ecclesall^ 
appointed  under  48  Geo.  3,  c.  103,  to  be  the  first  judges  under 
this  act  for  those  districts. 

Xn.  The  present  county  clerh  of  Middlesex,  appointed 
under  23  Geo.  2,  c.  33,  to  be  the  first  judge  under  this  act^ 
and  may  continue  to  appoint  a  deputy ,  subject  to  approval  of 
Secretary  of  State.    Present  registrar  to  be  the  first  clerk. 

XIII.  Provisions  for  certain  lords  of  manors  having  rights 
of  appointment  under  the  acts  hereby  repealed. 
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Lords  of  m*-  XIV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord 
son,  &c  mmj  of  anj  hundred,  or  of  any  honor,  manor  or  liberty  baring  anj 
1^]"™^  court  in  right  thereof  in  which  debts  or  demands   may  be 

conntofDer-  recovered,  to  surrender  to  her  majesty  the  right  of  holding  such 
jotenSSi  court  for  any  such  purpose  (vrith  the  consent  of  any  steward  or 
other  officer,  if  any,  having  a  freehold  office  in  such  court),  or 
npon  the  next  vacancy  in  any  such  freehold  office ;  and  finom 
and  after  such  surrender  such  court  shall  be  discontinued,  and 
the  right  of  holding  such  conrt  shall  cease,  and  all  proceed- 
ings commenced  in  such  court  may  thereafter  be  continued,  and 
shall  be  enforced  and  executed,  as  if  they  were  commenced 
nnder  the  authority  of  Uiis  act  in  a  county  court  holden  for  the 
district  in  which  the  cause  of  action  arose ;  but  no  person  shall 
be  entitled  to  claim  any  compensation  under  this  act  by  reason 
of  any  such  surrender :  provided  always,  that  the  surrender  of 
the  right  of  holding  any  such  court  for  the  recovery  of  debts 
and  demands  shall  not  be  deemed  to  infer  the  surrender  or  loes 
of  any  other  franchise  incident  to  the  lordship  of  such  hundred, 
honor,  manor  or  liberty,  and  that  the  court  thereof  may  be 
holden  for  all  other  pm7)0ses,  if  any,  incident  thereunto,  as  now 
by  law  it  may. 


Twojpcnoos 
may  be  ap- 
pointed tne 
jndge.  <rf  one 
or  more  dis- 
tricts. 


Komberof 
judges  not  to 
exceed  sixty. 


Appointments 
of  judges  who 
have  previously 
officiated  in 
any  comity 
conrt,  not  sub- 
ject to  6  &  6 
Vict  c  122. 


Sect  2,  21  &  22  Vict  c.  74.]  The  lord  chancellor  may 
from  time  to  time  appoint  two  persons  to  be  the  judges  of  a 
district  or  districts,  and  may  make  such  regulations  as  to  their 
respective  sittings  or  otherwise  as  to  the  division  of  their  duties 
as  be  may  think  right,  and  each  of  the  persons  when  acting  as 
such  judge  shall  have  all  such  powers  and  authorities  as  if  he 
had  been  sole  judge  of  such  district. 

Sect.  3,  21  &  22  Vict  c.  74,]  Until  parliament  shall  other- 
wise direct,  the  judges  of  the  county  courts  shall  not  exceed 
sixty  in  number. 

XV.  And  be  it  declared  and  enacted,  that  the  appointment 
of  any  person,  who  at  the  passing  of  this  act  shall  by  any  of  the 
titles  hereinbefore  specified  preside  in  or  hold  any  court  con- 
stituted or  held  under  any  of  the  acts  cited  in  either  of  the  said 
schedules  (A.)  and  (B.),  to  be  the  judge  of  any  county  court, 
shall  not  be  deemea  an  appointment  to  hold  a  public  office  or 
employment  within  the  meaning  of  an  act  passed  in  the  sixth 
year  of  the  reign  of  her  present  majesty,  intituled  "  An  Act  for 
the  Amendment  of  the  Law  of  Bankruptcy,"  so  as  to  deprive 
him  of  any  compensation  to  which  he  may  be  entitled  under  the 
sud  act. 


For  snfplying  XVI.  And  be  it  enacted,  that  from  time  to  time  when  any 
^**^"**^*SL  i^^f^  appNointed  nnder  this  act  shall  die,  resign  or  be  removed, 
•"""*  ™®         and  the  district  for  which  he  was  appointed  shall  not  be  ooo- 


Judges.  379 

solidated  with  any  other  district,  another  judge  shall  be  ap-  judges  of  the 

pointed,  who  shall  be  a  barrister-at-law,  who  shall  be  of  seven  ooontj  court. 

jears'  standing,  or  who  shall  have  practised  as  a  l>arristor  and 

special  pleader  for  at  least  seven  years,  or  who  shall  liave  been 

the  county  clerk  of  tlie  same  county  at  the  time  of  the  passing 

of  this  act ;  and  every  such  appointment  shall  be  made  by  the 

lord  chancellor,  or,  where  the  whole  of  the  district  is  within 

the  duchy  of  Lancaster,  by  the  chancellor  of  the  duchy  of 

Lancaster. 

XVn.  And  be  it  enacted,  that  no  judge  appointed  under  Judges  not  to 
this  act  shall,  during  his  continuance  as  such  judge,  practise  as  P™<^ti8e  as  bar- 
a  barrister  within  the  district  for  which  his  court  is  holden  ^^tiicte^exwut 
tinder  this  act,  except  those  barristers  already  ap|X)in ted  to  pre-  in  certain  cas^ 
aide  in  or  hold  the  said  courts  in  Bath,  Bristol,  Liverpool, 
Manchester,  Sheffield,  Ecclesall,  and  Middlesex,  and  now  prac- 
tising in  chambers  as  conveyancing  counsel,  who  may  continue 
such  practice. 


Sect.  16,  15  &  16  Vict.  c.  54.]     After  three  months  from  the  Jndgee  of 
passing  of  this  act  no  judge  of  the  said  county  courts  shall  <»™ty  coart 
practise  at  the  bar,  or  as  a  special  pleader  or  equity  draftsman,  ^^^he  Ew^or 
or  be  directly  or  indirectly  concerned  as  a  conveyancer,  notary  as  special 
public,  solicitor,  attorney  or  proctor.  pleaders. 


XV HI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judges  of  the 

lord  chancellor,  or,  where  the  whole  of  the  district  is  within  county  court 

the  duchy  of  Lancaster,  for  the  chancellor  of  the  said  duchy,  if  '^"{JJJ^^V^^' 
he  shall  think  fit,  to  remove  for  inability  or  misbehaviour  any  ^' 

such  judge  already  appointed  or  hereafter  to  bo  appointed. 

XIX.  [^Provided  always,  and  be  it  enacted,  that  it  shall  he  Districts  of 

lawful  for  the  lord  chancellor   or   chancellor   of  the   said  judges  may  be 

duchy,  within  their  several  jurisdictions,  to  remove  any  judge  changed. 

from  any  district  to  which  he  shall  have  been  appointed,  for  J^peaZed  hy 

the  purpose  of  appointing  him  to  any  other  district  in  which  21  &  22  Vict. 

the  salary  of  such  judge  shall  not  be  less  than  in  the  district  *     ' 
from  which  he  shall  be  so  removed^] 

Sect.  1,  21  &  22  Vict.  c.  74.]     The  nineteenth  section  of  the  Lord  chan- 

said  act  is  hereby  repealed  ;  and  it  shall  be  lawful  for  the  lord  cellor  may  alter 

chancellor  from  time  to  time  to  alter  the  distribution  of  the  f^^'Sf^^" 

districts  among  the  judges  of  county  courts,  and  for  that  pur-  trictsof  thT 

pose  to  remove  any  judge  of  a  county  court  from  all  or  any  of  courts  among 

the  districts  of  which  he  is  the  judge,  for  the  purpose  of  appoint-  the  judges 

ing  him  to  any  other  district  or  districts,  or  to  appoint  any  such  thereof, 
judge  to  be  the  judge  of  any  district  or  districts  in  addition  to 
the  digtrict  or  districts  of  which  he  is  the  judge. 
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pomtnmt  c*  a 
dqpotj  to  a 
judge. 


Wardi  miikin 
hracirts  re- 
pealed. 


Bee  19  &  20 
Vict.  c.  108, 
8.  6,  and  lee 
Id  &  14  Vict 

C   61,   ■•  dy 

below. 

When  ap' 
pointment  net 
vacated,  see 
19  &  20  Vict, 
c.  108,  s.  11, 
oppoeite  page. 

Qualification 
of  depntjr 
judge. 


Jadp;efl  to  be 
auxiliary  to 
one  another, 
and  deputy  of 
judge  or  regin- 
trar  to  have  all 
the  powers  of 
hU  principal 


Depntj  Jndffe 
nt»t  to  practiiio 
indtetrict 
wbllat  he  actii 
atdipatj. 


XX.  AiA  be  It  ec:a«tad.  that  is  ca^e  of  illnew  or  imaToidable 
ftbneDce,  the  caoMr  whereof  rhall  tue  entered  od  tbe  minutes  of 
the  court,  it  febail  Ue  ianrf:!:  for  th-r  ja-ie-e  af»jic»iiited  to  bold  mnj 
coart  under  tid*  a<rt.  c-r,  in  the  ca^e  of  ibe  inabilitr  of  the  judge 
to  make  ?uch  app^^iiiimeiit.  for  the  k«rd  cLacoelior,  or,  where 
the  whole  of  the  dii^tnct  i^^  within  the  duchv  of  Lancaster,  for 
the  chancellor  of  the  duchv.  to  appc>'.Dt  ?<4De  other  per^n,  who 
shall  lie  a  judge  appointed  undtrr  thl«  acu  or  who  shall  have 
practiced  as  a  barri^ter-at-law  ft.>r  at  l^^^t  jMrtf  years,  or  as  am, 
attorney  of  one  of  her  maJ€Uy$  snp^rior  courts  of  common 
law  J  or  ten  ytart,  hut  not  tktn  n  tiding  or  practising  as  an 
attorney  in  the  district  fur  wckick  the  court  is  holdenS\  to  act 
as  the  deputy  of  »uch  judge  during  f ueh  illness  or  unavoidable 
absence ;  and  it  ^hall  also  be  lawful  for  the  judge,  with  the 
approval  of  the  ^aid  lord  chancellor  or  chancellor  of  the  duchy, 
to  appoint  a  deputy,  who  shall  be  a  judge  appointed  under  this 
act,  or  who  shall  have  practised  as  a  barrister-at-law  for  at  least 
[three^  years,  to  act  for  him  for  any  time  or  times  not  exceeding 
in  the  whole  two  calendar  months  in  any  consecutive  period  of 
twelve  calendar  months  ;  and  every  deputy  so  appointed,  during 
the  time  for  which  he  shall  be  so  ap(^>ointed,  shall  have  all  the 
powers  and  privileges  and  perform  all  the  duties  of  the  judge 
for  whom  he  shall  have  been  so  appointed. 

Sect.  6,  19  &  20  Vict.  c.  108.]  Any  person  hereafter  to  be 
appointed  a  deputy  to  the  judge  of  a  county  court  shall  be  a 
barrifiter-at-law  of  seven  years'  standing,  or  shall  have  practised 
as  a  barrister  and  special  pleader  for  at  least  seven  years,  or 
shall  be  a  judge  of  a  county  court. 

Sect.  20,  30  &  31  Vict.  c.  142.]  Any  judge  of  county  courts 
shall  be  capable  of  acting  for  any  other  judge  of  county  courts 
in  or  without  the  districts  presided  over  by  such  judge,  and 
the  deputy  of  a  judge  of  county  courts  or  registrar,  duly  ap- 
pointed, shall  have  all  the  powers  and  privileges  and  perform 
all  the  duties  of  the  judge  or  registrar  for  whom  he  shall  have 
been  so  appointed  which  have  been  given  or  shall  be  given  to 
such  judge  or  registrar  by  any  act  passed  or  to  be  passed,  any- 
thing to  the  contrary  notwithstanding ;  and  whore,  in  the 
abHonco  of  a  judge,  a  deputy  of  such  judge  sliall,  from  illness  or 
otherwise,  bo  incapable  of  i)erforming  his  duties  as  such  deputy, 
it  shall  bo  lawful  for  the  lord  chancellor  to  appoint  another 
person,  duly  qualified,  to  be  the  deputy  of  such  judge. 

Sect.  3,  13  &  14  Vict.  c.  61.]  No  deputy  judge  of  any  such 
countv  court,  save  and  except  the  Westminster  County  Court  of 
Middlesex,  shall  during  tho  time  he  acts  or  shall  be  entitled  to 
act  as  such  deputy  pmctise  as  a  barrister  in  any  court  within 
the  district  for  which  he  acts  or  shall  be  entitled  to  act  as  such 
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deputy ;  and  that  every  clerk  and  assistant  clerk  appointed  after  Clerks,  &c.,  to 
the  passing  of  this  act  to  any  of  such  courts  shall  reside  within  reside  in  dis- 
the  district  of  the  court  or  courts  for  which  he  shall  have  been 
appointed. 

Sect  11,  19  &  20  Vict.  c.  108.]      The  appointment  of  a  Deputy  of 
deputy  of  a  judge  of  a  county  court  whether  such  deputy  shall  jpag«  to  con- 
have  been  appointed  by  the  judge,  or  by  the  lord  chancellor,  ^2"®i?^  th*  f 
or  by  the  chancellor  of  the  duchy  of  Lancaster,  shall  not  be  ^^^i^  tiU  a° 
vacated  by  the  death  of  the  judge,  but  his  acts  done  after  new  one  is 
such  death  shall  be  as  valid  as  if  the  judge  had  not  died,  and  appointed, 
he  shall  continue  to  act  in  all  the  courts  of  the  district  of  which 
the  deceased  was  judge  until  the  lord  chancellor,  or,  where  the 
whole  of  such  district  is  within  the  duchy  of  Lancaster,  until 
the  chancellor  of  that  duchy,  shall  otherwise  order,  or  a  suc- 
cessor to  such  judge  shall    be  appointed ;    and   such   deputy  Kemnneration 
shall  receive  as  remuneration  for  the  period  that  he  may  act  to  deputy 
as  deputy,  after  the  death  of  the  judge,  such  sum  as  the  lord  J^"8®* 
chancellor  shall   direct,  or   if  the  successor  of  the  deceased 
judge  be  appointed  by  the  chancellor  of  the  duchy  of  Lan- 
caster, then  as  the  said  chancellor  of  the  duchy  shall  direct, 
and  such  sum  shall  be  deducted  from  the  salary  and  travelling 
allowance  of  the  judge  appointed  to  succeed  the  deceased  judge; 
and  the  provisions  of  this  section  shall  apply  to  all  acts  done  by 
any  deputy  prior  to  the  conmiencement  of  this  act. 

XXL  And  be  it  enacted,  that  every  judge  of  the  county  court  Judges  may  act 
whose  name  shall  be  inserted  by  her  majesty  in  any  commission  ^  justices  if  in 
of  the  peace  for  the  county,  riding  or  division  of  a  county  for  of  fh^'IJ^iDr^'* 
which  he  is  appointed  judge  of  the  coimty  court,  may  and  shall  peace, 

act  in  the  execution  of  the  office  of  justice  of  the  peace  for  the 
said  county,  riding  or  division,  although  he  may  not  have  such 
qualification  by  estate  or  interest  in  lands,  tenements,  and  here- 
ditaments, as  is  required  by  law  in  the  case  of  other  persons 
being  justices  of  the  peace  for  a  county:  provided  that  he  be 
not  disqualified  by  law  to  act  as  a  justice  of  the  peace  for  any 
other  cause,  or  upon  any  other  occasion,  than  in  respect  of  the 
want  of  such  an  estate  or  interest  as  aforesaid. 

XXII.  And  be  it  enacted,  that  the  judges  and  other  officers  Judges,  &Cy 
to  be  appointed  under  this  act  shall  be  authorized  and  required  appointed 
to  perform  all  such  duties  in  or  relating  to  any  causes  or  matters  ^^^^  *^  ^* 
depending  in  the  high  court  of  chancery,  or  before  any  judge  ^rfOTm  cer- 
thereof,  or  before  the  lord  chancellor  in  the  exercise  of  any  tain  duties 
authority  belonging  to  him,  necessary  or  proper  to  be  done  relating  to 
in  their  respective  districts,  as  the  lord  chancellor  shall  from  niatters  de- 
time  to  time  by  any  general  order  direct,  and  for  this  purpose,  coint^S  Clun- 
and  subject  to  the  general  rules  and  orders  of  the  said  court,  ceiy. 
shall  have  and  exercise  all  such  authorities  as  may  be  duly 
-exercised  by  the  commissioners  or  other  officers  of  the  said 
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court  by  whom  such  duties  are  now  usually  performed,  and 
shall  be  entitled  to  receive  the  same  fees  and  sums  of  money  as 
are  now  payable  in  respect  thereof,  to  be  accounted  for  and 
applied  by  them  as  the  other  fees  authorized  by  this  act  to  be 
received  are  directed  to  be  accounted  for  and  applied :  provided 
always,  that  the  future  amoimt  of  such  fees  shall  continue  subject 
to  the  same  authority  for  revising  the  same  to  which  it  is  now 
subject 

Treasnrjtoap-  XXIII.  And  be  it  enacted,  that  the  commissioners  of  her 
point treasoiers  majesty's  treasury  of  the  United  Kingdom  of  Great  Britain  and 
of  (X)urt8  Ireland  shall  appoint  so  many  persons  as  they  shall  think  fit  to 

this  act  ^  treasurers  of  the  courts  holden  under  this  act,  and  may  remove 

any  such  treasurer,  if  they  shall  see  occasion  so  to  do,  and  appoint 
another  person  in  his  room ;  and  every  such  treasurer  shall  be 
paid  by  salary  in  such  manner  and  to  such  amount  as  the  said 
Naw  out  of  a     commissioners  from  time  to  time  shall  order ;  and  the  salary  of 
grant  of  Par-    every  such  treasurer  shall  be  paid  out  [of  the  Consolidated 
'^^'**>  17  &    Fu7id  of  the  United  Kingdom  of  Great  Britain  and  Ireland^, 
Vict  c.  94.    prQYiJe^j  always,  that  the  person  appointed  or  acting  as  trea- 
surer before  the  passing  of  this  act  to  any  court  holden  under 
any  act  cited  in  either  of  the  said  schedules  (A.)  and  (B.),  if 
not  disqualified  under  this  act,  shall  be  entitled  to  be  the  first 
treasurer  of  the  same  court  respectively,  when   holden  as  a 
county  court  under  this  act,  in  every  case  in  which  a  separate 
treasurer  shall  be  appointed  exclusively  for  such  court,  and  shall 
in  such  case  continue  to  exercise  his  office,  subject  to  the  power 
of  removal  provided  in  this  act. 

Vacancies  in  Sect  1,  29  &  30  Vict.  c.  14.]     Whenever  any  person  who 

the  office  of  jj^g  b^en  appointed  a  treasurer  of  county  courts  under  the  pro- 

c^tv^i^  visions  of  section  twenty-three  of  the  said  act  shall  die,  resign 

not  to  be  filled  ^^  ^  removed,  the  vacancy  caused  by  the  death,  resignation  or 

up.  removal  of  such  person  shall  not  be  filled  up. 

Treasury  to  Sect  2,  29  &  30  Vict,  c,  14.]     The  accounts  of  the  registrar 

provide  for  ex-  and  other  officers  of  the  courts,  of  which  the  person  who  shall 
amination  of  bave  died,  resigned  or  been  removed  was  the  treasurer,  shall  be 
ci^^and  '^  examined  by  such  person  or  persons  at  such  time  or  times  under 
other  officers  the  supervision  of  such  person  as  the  commissioners  of  the 
of  the  courts,      treasury  shall  think  fit,  provided  that  the  salaries  and  expenses 

of  the  persons  by  whom  such  accounts  are  to  be  examined  shall 
not  exceed  the  sum  allowed  to  tlie  then  late  treasurer  for  the 
services  of  a  clerk,  and  for  the  travelling  expenses  of  himself 
and  clerk. 

Twasnrere  Sect  3,  29  &  30  Vict  c.  14.]     Where  it  shall  appear  to  the 

n^'sv^an-  ^commissioners  of  her  majesty's  treasury  that  greater  efficiency 
nn^on  m^r-  *"^  economy  will  be  effected  by  permitting  the  retirement  of 
tain  caaes.         a  treasurer  of  county  courts,  it  shall  be  lawful  for  the  said  com- 
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missioners  to  grant  to  any  such  treasurer,  out  of  monies  to  be 
provided  for  the  purpose  bj  parliament,  such  superannuation 
allowance  as  the  said  commissioners  maj  determine,  not  ex* 
ceeding  such  amount  as  might  be  granted  under  "  The  Super- 
annuation Act,  1859,"  to  a  civil  servant  retiring  upon  medical 
certificate. 

Sect.  4,  29  &  30  Vict.  c.  14.]     If  the  commissioners  of  the  If  penon  ap- 
treasury  shall  think  fit  to  employ  in  the  examination  of  the  pointed  to  ex- 
accounts  of  the  courts  any  person  whom  they  may  think  it  f™uie  accounts 
desirable  so  to  employ,  on  account  of  knowledge  acquired  by  ^^^  ^^^^ 
him  as  clerk  to  any  treasurer  of  county  courts,  such  clerk  shall,  probation  he 
if  ttfter  one  year  the  said  commissioners  shall  continue  to  employ  shall  be  deemed 
him,  be  deemed  a  servant  in  the  permanent  civil  service  of  the  *  ^^  serrant. 
state,  and  be  entitled  to  superannuation. 

Sect.  5,  29  &  30  Vict.  c.  14.]     The  commissioners  of  the  Treasury  to 
treasury  shall  from  time  to  time  make  such  rules  as  to  them  make  rules  for 
shall  seem  meet  for  the  keeping  and  rendering  of  accounts  by  keepm^  and 
the  registrars  and  other  officers  of  the  courts  of  which  the  ^^tebfreS*- 
treasurer  has  died,  resigned  or  been  removed,  and  for  securing  trars  and  other 
the  payment  of  the  sums  of  money  in  the  hands  of  such  regis-  officers  of  the 
trars  or  other  officers,  as  the  said  commissioners  may  from  time  conrts,  and 
to  time  in  each  case  direct,  into  the  bank  of  England  to  the     '^E*^"   • 
account  of  the  paymaster  general,  to  be  carried  by  him  to  an  ^^  ^  |^  ^^ 
account  to  be  called  "  the  County  Courts  Fund,"  out  of  which  into  Bank  of 
fund  the  said  commissioners  shall  direct  all  necessary  payments  England, 
for  the  purposes  of  such  courts  to  be  made. 

Sect.  6,  29  &  30  Vict.  c.  14.]     The  person  under  whose  Accounts  to  be 
supervision  the  accounts  of  the  courts  are  to  be  examined  as  rendered  to 
aforesaid  shall  once  in  every  year,  and  oftener  if  required,  on  »»idit  board, 
such  day  as  the  commissioners  of  her  majesty^s  treasury  from 
time  to  time  shall  appoint,  render  to  the   commissioners   for 
auditing  the  public  accounts  of  Great  Britain  a  true  accoimt  in 
writing  of  all  monies  paid  into  the  aforesaid  "  County  Courts 
Fund    at  the  paymaster  general's,  and  of  monies  paid  thereout, 
during  the  period  comprised  m  such  account,  in  such  form  and 
with  such  particulars  as  the  said  commissioners  of  audit  shall 
from  time  to  time  require. 

Sect.  7,  29  &  30  Vict.  c.  14.]     The  accounts  to  be  kept  by  Accounts  to  be 
the  aforesaid  person  on  accoimt  of  any  courts  shaU  be  examined  audited, 
and  audited  by  the  commissioners  of  audit  in  the  same  manner 
as  the  accounts  of  the  treasurers  of  county  courts  are  now 
audited. 

Sect.  8,  29  &  30  Vict.  c.  14.]     All  lands,  messuages  and  Property  of 
other  real  and  personal  estates  and  effects  belonging  to  any  courts  to  vest 
county  court  which  shall  be  vested  in  any  treasurer  of  county      *  person  to 
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hti  mopfAntM  cmirtA  who  ehall  «lie,  resign  or  be  remored,  shall  rest  in  sndi 
^Ttbe  tn»r  aforesaid  person  ;  and  all  IamL%  mese^uages  and  other  real  and 
**'^*  personal  e^^tates  and  eflTect-*  which  thereafter  mav  be  porehased 

or  belong  to  anj  of  sach  conrts  shall  Test  in  the  said  person  ; 
and  ii[ion  the  death,  removal  or  resignation  of  each  such  person 
all  profK^rtj  whatsoever,  real  or  pen^>nal,  which  was  vested  in 
the  said  [K;rson  sliall  vest  bj  force  of  this  act  in  the  person 
apfKiinted  bj  the  commissioners  of  her  majesty's  treasury  to 
succeed  him  in  the  said  dutj  of  supervising  the  examination  of 
the  accounts. 

Owrt  booses,  Sect.  9,  29  &  30  Vict.  c.  14.]  Any  of  the  duties  of  a  trea- 
fte.  may  be  surer  of  county  court**  in  respect  to  the  purchase  of  lands,  and 
H"*^^***^  of  providing  court  houses  and  offices,  may  by  direction  of  the 

commissioners  of  the  treasury  be  performed  by  the  said  afore- 
said fK^rson  in  respect  of  those  courts  to  which  there  shall  be 
no  treasurer. 

Rcgistrtf  to  Sect.  10,  29  &  30  Vict.  c.  14.]     The  registrar  of  every  court 

■eodtooommis-  the  ac^^ounts  of  which  are  examined  under  the  provisions  of 
"^**"*"*°^''  this  act  shall  once  in  every  year,  and  oftener  if  required,  on 
lUlni^paid  *"^^^  ^^7  **  shall  l>c  appointed  by  the  commissioners  of  her 
by  him  to  majesty  s  treasury,  make  out  and  send  to  the  said  commissioners 

pajmaster  of  audit  an  account  of  all  sums  paid  over  by  him  to  the  pay-> 

gtaenL  master  general. 

Appointment  XXIV.  And  be  it  enacted,  that  for  every  court  under  the 

ofclerkt vested  authority  of  this  act  there  shall  be  a  clerk,  who  shall  be  an 

in  judges,  sub-  attorney  of  one  of  her  majesty's  superior  courts  of  conunon  law, 

oflofd*cS^*  and  whom  the  judge  shall  be  empowered  to  appoint,  subject  to 

ceilor,  ^^®  approval  of  the  lord  chancellor,  and  [i«  case  of  inability 

Mutt  reside  in  ^^  misbehaviour,  to  remove,  subject  to   the  like  approval]; 

district  18  &  *"^>  '^Dt*!  otherwise  directed  by  her  majesty,  with  the  advice 

14  Vict.  c.  61,  of  her  privy  council,  every  such  clerk  shall  be  paid  by  fees  as 

8.  8,  ante,  p.  hereinafter  provided  ;  and  in  cases  requiring  the  same  such 

^^'  assistant  clerks  as  may  be  necessary  shall  be  provided  and  paid 

by  the  clerk  of  the  court. 

No  clerk  to  be  Sect.  17,  15  &  16  Vict.  c.  54.]  No  clerk  of  a  county  court 
appointed  for  sliall  henceforth  be  appointed  for  more  than  one  district  in  which 
more  than  one  a  court  is  holden,  unless  from  there  lieing  no  attorney  resident 
i^^a^^^  within  the  district  of  the  court  in  which  the  office  of  clerk  is 
jjm^  vacant,  or  from  any  other  reason,  the  lord  chancellor,  or,  where 

the  whole  of  the  district  is  within  the  duchy  of  Lancaster,  the 
chancellor  of  the  duchy,  shall  deem  it  expedient  to  order  other- 
wise. 

aork  to  be  Sect.  8,  19  k  20  Vict.  c.  108.]     The  clerk  of  a  county  court 

called  regis-  shall  hereafter  be  called  the  registrar  of  the  court  and  hence^ 
trar. 
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forth  no  person  shall  be  appointed  registrar  of  more  than  one 
court. 

Sect  4,  13  &  14  Vict.  c.  61.]     So  mncb  of  the  said  act  of  Power  to  re- 
the  tenth  year  of  her  majesty  as  relates  to  the  removal  of  clerks  niore  clerks, 
or  high  bailiffs  of  the  courts  holden  under  the  said  acts  shall  be  high  baUiffi8,or 
repealed ;  and  it  shall  be  lawful  for  the  lord  chancellor,  or,  ^\^^ 
•where  the  whole  of  the  district  of  the  court  or  courts  for  which  ^  .  lo  Vet 
the  clerk  or  high  bailiff  shall  have  been  appointed  is  within  the  c.  95  as.  24  81. 
duchy  of  Lancaster,  for  the  chancellor  of  the  duchy  of  Lancaster, 
when  such  lord  chancellor  or  chancellor  of  the  duchv  shall  in 
his  discretion  think  fit,  to  remove  the  clerk,  high  bailiff,  or  any 
assistant  clerk  of  any  such  court  or  courts  from  his  office,  and 
from  time  to  time  to  make  such  order  as  to  the  attendance  of 
any  clerk,  deputy  clerk,  or  assistant  clerk,  during  the  sitting  of 
the  court,  or  otherwise,  as  ho  shall  think  fit :  provided  always, 
that  nothing  herein  contained  shall  afiect  the  tenure  of  office  of 
any  person  who  before  the  passing  of  the  said  act  held  an  office 
in  any  of  the  courts  mentioned  in  the  schedule  (A.)  annexed  to 
the  said  act. 

Sect  13,  19  &  20  Vict  c.  108.]     On  the  death  or  removal  of  Judge  to  ap- 
a  registrar  who  shall  not  have  appointed  a  deputy,  the  judge  point  deputy 
may,  for  a  period  not  exceeding  three  months,  provisionally  reg^^tnir  pro- 
appoint  a  person  to  discharge  the  duties  of  i^egistrar  ;  and  such  ^^^  j^^  J^^^ 
person  shall  act  as  and  have  all  the  rights  and  liabilities  of  be^appointcd. 
a  registrar  until  a  permanent  successor  shall  bo  appointed,  and 
shall  receive  as  remuneration  for  his  services  during  the  period 
he  may  so  act  a  rateable  proportion  of  the  salary  attached  to  the 
office  of  registrar. 

Sect  9,  19  &  20  Vict  c.  108.]     From  and  after  the  first  day  Registrar  of 
of  October,  one  thousand  eight  hundred  and  fifTty-six,  a  registrar  more  than  one 
of  more  than  one  county  court  shall  cease  to  be  the  registrar  of  ?^^^  ^**^ 
all  of  the  courts  of  which  he  is  the  registrar,  except  of  that  ^^^  ^^^  allTot" 
court  of  which  he  may  by  writing  addressed  to  the  judge  of  oneof  sach 
such   court   have   elected   to  remain  the  registrar:    provided  courts, 
always,  that  this  provision  shall  not  apply  to  any  registrar  who 
was  clerk  to  any  court  mentioned  in  schedule  (A.)  or  (B.)  to 
the  act  passed  in  the  ninth  and  tenth  years  of  the  reign  of  her 
present  majesty,  chapter  ninety -five,  unless  such  registrar  shall, 
by  writing  addressed  to  the  judge  of  such  courts,  have  signified 
his  desire  that  it  should  apply  to  him. 

Sect.  10,   19  &  20  Vict.  c.  108.]     Every  person  who  shall.  Compensation 
under  the  provisions  of  the  last  section,  cease  to  be  the  registrar  to  r^;istran. 
of  one  or  more  county  courts,  shall  be  entitled  to  receive,  as 
compensation  for  the  loss  sustained  by  him  thereby,  an  annuity 
equal  to  one  fourth  of  the  yearly  amount  of  the  fees  received 
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fo^MK/zrA-         XXVL  Aryi  U  h  €«<t€xl,  tiat  h  §biJl  1«  kvM  far  ^ 

^1^, «  4^9«tff   ^jjj^^  ^^  ijrfil^JitT  <^  the  <!rferft  to  make  «ocii  fticranzseat.  fcr  tbe 

r^^MUHi  i^1f,*''9  ^^  Mj0pf/$r£t  fr^Mn  time  to  time  &  depaix.  qi»lified  m  be 

g^^f^  1  ^         MWHutM  *ifr)c  of  the  mid  fjoart,  to  »et  for  the  ekrk  of  the 

'   '         Mid  *'/jnn  Mi  mtsr  time  when  he  ^hail  be  prrrented  bj  fllnesB  or 

m»Mr4A4MiA^  Mk^tftntf:  frtMa  seti&g  in  cxscfa  office,  and  to  ivmown 

nm^t  4^j0jtj  Ml  bin  pleab«ure;  aad  §Qcfa  depmj  while  acting 

Offder  t!ti/!;h  app^/iritmeot  iihaJl  have  the  like  powers  and  priri- 

Unff^f^f  M$A  \0fi  »al/ie^  U*  tltH  like  prorLcions,  datie«  and  peinlties 

f//r  mUMmrif/or^  m^  If  he  were  the  clerk  of  the  said  ooort  for 

th«  time  >jeing. 

JiMlf //Tm-        fW?dL  12^  19  ik  20  Vict,  c,  108.]    The  appointment  of  a 
fMmrtaMPA'    d^patj  of  •  regi*trar  shall  not  be  racated  bj  the  death  or 
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remoral  of  the  registrar,  but  his  acts  done  after  such  death  or  tinne  to  act 
removal  shall  be  as  valid  as  if  the  registrar  had  not  died  or  been  after  death  or 
removed,  and  he  shall  continue  to  act  until  a  successor  to  such  removal  of  re- 
registrar  shall  be  appointed ;  and  he  shall  receive  as  remunera-  ^^ 
tion  for  his  services  during  the  period  he  may  so  act  after  the  ^  ^^^  ^^^ 
death  or  removal  of  the  registrar  a  rateable  proportion  of  the  ^*     '  **     * 
salary  attached  to  the  office  of  registrar. 

XXVn.  And  be  it  enacted,  that  the  clerk  of  each  court,  with  Duties  of 
such  assistant  clerks  as  aforesaid  in  cases  requiring  the  same,  cleriuu 
shall  issue  all  summonses,  warrants,  precepts,  and  writs  of  exe-  9  ft  10  Yict. 
cntion,  and  register  all  orders  and  judgments  of  the  said  court,  c  95,  ■.  24, 
and  keep  an  account  of  all  proceedings  of  the  court,  and  shall  *****'  P*  ^^ 
take  charge  of  and  keep  an  account  of  all  court  fees  and  fines  R'^^  6  to  20. 
payable  or  paid  into  court,  and  of  all  monies  paid  into  and  out 
of  court,  and  shall  enter  an  account  of  all  such  fees,  fines  and 
monies  in  a  book  belonging  to  the  court,  to  bo  kept  by  him  for 
that  purpose,  and  shall  from  time  to  time,  at  such  times  as  shall 
be  directed  by  order  of  the  court,  submit  his  accounts  to  be 
audited  or  settled  by  the  treasurer. 

XXVIII.  And  bo  it  enacted,  that  it  shall  not  be  lawful  for  Offices  of  clerk, 
the  clerk  of  any  court  holden  under  this  act,  or  the  partner  of  treasurer  and 
any  such  clerk,  or  any  person  in  the  service  or  employment  of  bailiff  not  to  be 
such  clerk  or  his  partner,   to  act  as  treasurer  or  high  bailiff  of       '' 

the  court ;   or  for  the  treasurer,  his  partner  or  clerk,  or  any      ?.      \t^ 
person  in  the  service  or  employment  of  such  treasurer  or  his  ^'     '-^   * 
partner,  to  act  as  clerk  or  high  bailiff;   or  for  the  high  bailiff, 
his  partner  or  clerk,  or  any  person  in  the  service  or  employment 
of  such  high  bailiflf  or  his  partner,  to  act  as  clerk  or  treasurer 
of  the  court. 

XXIX.  And  bo  it  enacted,  that  no  clerk,  treasurer,  high  Officers  not  to 
bailiff  or  other  officer  of  the  court  shall,  either  by  himself  or  ^t  aa  attomies 
his  partner,  be  directly  or  indirectly  engaged  as  attorney  or  "i™®co'"ft. 
agent  for  any  party  in  any  proceeding  in  the  said  court. 

XXX.  And  be  it  enacted,  that  every  person  who,  being  the  Penalty  of  60/. 
clerk  of  any  such  court,  or  the  partner  of  such  clerk,  or  a  on  non-obserr- 
person  in  the  service  or  employment  of  any  such  clerk  or  of  «nceof  thet^^ 
his  partner,  shall  accept  the  office  of  treasurer  or  high  bailiff  5iotJ^°* 

of  such  court,  or  who,  being  the  treasurer  of  any  such  court,  or 
the  partner  of  any  such  treasurer,  or  a  person  in  the  service  or 
employment  of  any  such  treasurer  or  of  his  partner,  shall 
accept  the  office  of  clerk  or  high  bailiff  in  the  execution  of  this 
act,  or  who  being  the  high  bailiff  of  such  court,  or  the  partner 
of  any  such  high  bailiff,  or  a  person  in  the  service  or  employment 
of  any  such  high  bailiff  or  of  his  partner,  shall  accept  the  office 
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of  clerk  or  treasnrer  in  the  execution  of  this  act,  and  also  every^ 
clerk,  treasurer,  high  bailiff  or  other  officer  of  any  such  court 
who  shall  be,  by  himself  or  his  partner,  or  in  any  way,  directly 
or  indirectly,  concerned  as  attorney  or  agent  for  any  party  in 
any  proceeding  in  the  said  court,  shall  for  every  such  ofience 
forfeit  and  pay  the  sum  of  fifty  pounds  to  any  person  who  shall 
sue  for  the  same  in  any  of  her  majesty's  superior  courts  of 
record,  by  action  of  debt  or  on  the  case. 

Appointment  XXXI.  And  be  it  enacted,  that  for  every  such  court  there 
<^Milifff.  shall  bo  one  or  more  high  bailiffs,  whom  the  judge  shall  be  em- 

Wordi  within  powered  by  order  of  court  to  appoint  \^and,  in  case  of  inability 
hraeketi  re-  or  misbehaviour^  to  remove  by  a  like  order^  ;  and  every  such 
?ft  A  i4'v"rt.  ^^^^  bailiff  shall  be  empowered,  subject  to  the  restrictions  here- 
c.  61  8  4  '  iuaftcr  contained,  by  any  writing  under  his  hand,  to  appoint  a 
ante]  p*.  885.      sufficient  number  of  able  and  fit  persons,  not  exceeding  such 

number  as  shall  be  from  time  to  time  allowed  by  the  judge,  to 
be  bailiffs  to  assist  the  said  high  bailiff,  and  at  his  pleasure  to 
dismiss  all  or  any  of  them,  and  to  appoint  others  in  their  stead; 
and  every  bailiff  so  appointed  may  also  be  suspended  or  dis- 
missed by  the  judge. 

Bailiffs  toierre  Sect.  22,  30  &  ^1  Vict.  c.  142.]  Every  bailiff  duly  appointed 
any  procew  by  a  high  bailiff  or  a  registrar  may  serve  or  execute  any  process 
*^^^^h  *°hMi  ''^^^^^  ^y  *°y  *^*  passed  or  to  be  passed  is  directed  to  be  served 
^2^   7  "^     Qj.  executed  by  a  high  bailiff,  unless  otherwise  specially  provided 

against  therein. 

On  death,  &c.        Sect.  16,  19  &  20  Vict.  c.  108.]     On  the  death  or  removal  of 

of  high  bailiff,  a  high  bailiff,  the  judge  may,  for  a  period  not  exceeding  three 

jndgo  to  ap-  months,  provisionally  appoint  a  person  to  discharge  the  duties 

^NaalirTde-  ^^  ^^^^  bailiff;  and  such  person  shall  act  as  and  have  all  the 

puty.  rights  and  liabilities  of  a  high  bailiff  until  a  permanent  successor 

Remuneration  ^^^^  ^®  appointed,  and  shall  receive  as  remuneration  for  his 

to  Bodi  deputy,  services  during  the  period  ho  shall  so  act  a  rateable  proportion 

of  the  salary  and  allowances  attached  to  the  office  of  lugh  bailiff. 

Aftriatantbai-  Sect.  14,  19  &  20  Vict.  c.  108.]  The  appointment  of  the 
Mb  to  continue  bailiffs  who  are  appointed  to  assist  the  high  bailiff  shall  not  be 
*®  •^  *^^  ^  vacated  by  the  death  or  removal  of  the  high  bailiff,  but  their  acts 
mo^  ot  nigh    ^^^^  ^^^  ^^^1^  death  or  removal  shall  be  as  valid  as  if  the 

high  bailiff  had  not  died  or  been  removed,  and  had  authorized 

such  acts,  and  they  shall  continue  to  act  until  they  shall  be  dis- 

Remnneration    missed  by  the  successor  of  the  high  bailiff  or  by  the  judge;  and 

to  bailiffs.  they  shall  be  paid  for  their  services  during  the  period  they  shall 

80  act  after  the  death  or  removal  of  the  high  bailiff  the  same 
wages  as  they  were  receiving  at  the  date  of  such  death  or 
removal,  and  such  wages  shall  be  paid  out  of  the  salary  and 
allowances  attached  to  the  office  of  high  bailiff. 
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XXXn.  Provision   for  the  high  bailiffs  of  Westminster 
and  Southwarh. — Repealed  by  22  Vict,  c.  8,  *.  1. 

XXXHI.  And  be  it  enacted,  that  the  said  high  bailiffs  or  Daties  of  the 
one  of  them  shall  attend  every  sitting  of  the  court,  for  such  high  bailiffs, 
time  as  shall  be  required    by  the  judge,   unless  when  their  *^" 
absence  shall  be  allowed  for  reasonable  cause  by  the  judge,  and  Rule  21. 
shall,  by  themselves  or  by  the  bailiifs  appointed  to  assist  them 
as  aforesaid,  serve  all  the  smnmonses  and  orders,  and  execute 
all  the  warrants,  precepts  and  writs  issued  out  of  the  court ; 
and  the  said  high  bailiffs  and  bailiffs  shall  in  the  execution  of  Rules  21  to 
their  duties  conform  to  all  such  general  rules  as  shall  be  from  35. 
time  to  time  made  for  regulating  the  proceedings  of  the  court 
as  hereinafter  provided,  and,  subject  thereunto,  to  the  order 
and  direction  of  the  judge ;  and  the  said  high  bailiffs  shall  be 
entitled  to  receive  all  fees  and  sums  of  money  allowed  by  this 
act  in  the  name  of  fees  payable  to  the  bailiff,  out  of  which  they 
shall  provide  for  the  execution  of  the  duties  for  which  such 
fees  are  allowed,  and  for  the  payment  of  the  bailiffs  and  officers 
appointed  to  assist  them,  according  to  such  scale  of  remunera- 
tion as  shall  be  from  time  to  time  approved  by  the  judge;  and 
every  such  high  bailiff  shall  be  responsible  for  all  the  acts  and 
defaults  of  himself  and  of  the  bailiffs  appointed  to  assist  him, 
in  like  manner  as  the  sheriff  of  any  county  in  England  is  re- 
sponsible for  the  acts  and  defaults  of  himself  and  his  officers. 

Sect.  13,  29  &  30  Vict.  c.  14.]     Henceforth  no  person  shall  No  person  to 

be  appointed  high  bailiff  of  more  than  one  court.  ^  ^^Kh  bailiff 

of  more  than 

one  conrt. 
Sect.  11,  29  &  30  Vict.  c.  14.]     Section  twenty -eight  of  the  OnaTacancy 
act  passed  in  the  session  of  parliament  holden  in  the  ninth  and  in  the  office  of 
tenth  years  of  the  reign  of  her  present  majesty,  chapter  ninety-  high  bailiff,  the 
five,  shall,  so  far  as  relates  to  the  conjoining  of  the  offices  of  ™^2^1  dct^ 
registrar  and  high  bailiff,  be  repealed  ;  and  upon  the  happening  f^j^  ^j^g  duties 
of  any  vacancy  in  the  office  of  high  bailiff  of  any  county  court,  of  high  bailiff, 
if  the  registrar  of  the  court  in  which  the  vacancy  shall  occiu*  if  he  shall  have 
shall  have  been  appointed  such  registrar  after  the  passing  of  ^^^^  appointed 
this  act,  or,  having  been  appointed  before  the  passing  of  this  act,  g^^^l^t^  Se 
shall  be  willing  to  perform  the  duties  of  the  office  of  high  bailiff  passing  of  this 
of  such  courts  no  successor  to  such  high  bailiff  shall,  unless  the  act. 
lord  chancellor  with  the  consent  of  the  commissioners  of  her 
majesty's  treasury  shall  otherwise  determine,  be  appointed,  but 
in  either  of  such  cases  the  registrar  shall  perform  the  duties  of 
the  high  bailiff  of  such  court,  and  shall  have  all  the  powers  and 
authorities  now  vested  in  a  high  bailiff  of  a  county  court,  and 
shall  be  responsible  for  the  acts  and  defaults  of  himself  and  his 
officers  in  like  manner  as  the  high  bailiff  of  a  county  court  is 
now  by  law  responsible  for  the  acts  and  defaults  of  himself  and 
his  officers :  provided,  that  if  a  registrar  of  a  court  appointed 

P.N.  D  D 
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regiMnir  before  the  psMing  of  this  act  shaD  be  nnwiUmg  to 
perform  the  duties  of  the  office  of  high  bailifl^  the  persofi 
appointed  to  succeed  to  the  then  vacant  office  of  high  bailiff 
fihall,  anie«(!9  the  lord  chancellor  with  the  consent  aforesaid 
otherwii^e  direct,  ceaf>e  to  hold  sach  office  apoo  the  said  registrar 
ceasing  to  hold  his  office  of  registrar. 


AddttionsI  re-  Sect.  12,  29  &  30  Vict.  c.  12.]  Every  registrar  so 
mtnmtitm  to  with  the  powers  and  aathorities  of  high  bailiff  shall  receive,  in 
^^tnrSkn^thA  addition  to  hi«  net  salary  as  registrar,  a  sum  equal  to  one-fifth 
do^iN^bLdi  P*'^  '^^  ^"^^  salary,  together  with  such  sum  or  allowanees  for 
l,MhS,  service  and  execution  of  process  as  the  commissioners  of  her 

majesty'H  treasury  may  determine ;  and  such  additional  salary 
and  allowances  shall  be  paid  out  of  the  produce  of  the  fees 
payable  under  the  provisions  of  the  act  passed  in  the  nineteentib 
and  twentieth  years  of  the  reign  of  her  present  majesty,  dieter 
one  hundred  and  eight. 

Regiftnuv  act-  Sect.  21,  30  &  31  Vict.  c.  142.]  Every  registrar  who  may 
ing  tm  high  be  invested  with  the  powers  and  authorities  of  a  high  bailiff 
^**^'  under  the  provisions  of  the  County  Courts  Act,  1866,  shall 

also  be  invested  with  the  (>owers  and  authorities  possessed  by 
the  high  bailiff  to  the  performance  of  whose  duties  he  may 
succeed. 

XXXIV.,  XXXV.  Clerks  and  high  bailiff's  under  acts 
cited  in  scheds.  (A.)  and  (B.)^  and  of  the  two  courts  at  Bristol^ 
to  be  clerks  under  act.  By  sect  19,  15  &  16  Vict,  c  54,  no 
person  to  be  appointed  clerk  of  the  Bristol  Court  until  present 
clerks  die,  resign  or  are  removed, 

Treasnrers,  XXXVI.  And  be  it  enacted,  that  the  treasurer,  clerk,  and 

clerks,  and  h\^\\  bailiff  of  every  court  holden  under  this  act  who  may  re- 
high  bailm  to  ^^iyg  any  monies  in  the  execution  of  his  duty  shall  give  security 
Haa  10  Ac  ^  ^^^  '*"^^  **""*  *"^  '°  *"^^  manner  and  form  as  the  commissioners 
Vict  c.  108  ^^  ^^^  majesty's  treasury  fix)m  time  to  time  shall  order,  for  the 
g,  70.  '       duo  performance  of  their  several  offices,  and  for  the  due  ac- 

counting for  and  payment  of  all  monies  received  by  them  under 
this  act  (or  which  they  may  become  liable  to  pay  for  any  mis- 
behaviour in  their  office). 

Removal  of  Sect  76,  19  &  20  Vict  c.  108.]     If  any  bond  given  under 

bonds  from  re-  the  provisions  of  any  act  relating  to  the  county  courts  shall 
giitry  of  com-  have  been  registered  in  the  court  of  common  pleas  in  England, 
mon  plens.         ^^^^  ^y^^  condition  of  such  bond  shall  have  been  satisfi^  the 

commissioners  of  her  majesty's  treasury,  by  certificate  under 
the  hands  of  any  two  of  them,  may  authorize  the  proper  officer 
of  tlie  said  court  to  enter  up  satisfaction  on  the  record  of  such 
bond  or  obligation. 
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XXXVn.  Fees  to  be  taken  according  to  schedule  (D,),  and 
tables  to  be  exhibited  in  conspicuous  places, — Repealed  by 
*.  3  o/ 19  4-  20  Vict,  c.  108,  schedule  (A.), 

Sect.  78,  19  &  20  Vict.  c.  108.]     The  foes  payable  on  the  Fees  specified 
proceedings  in  the  county  courts  mentioned  in  schedule  (C.)  to  in  schedule  to 
this  act  shall  be  those  therein  specified;  and  such  fees  shall,  |*ui*^?^??* 
except  in  interpleaders,  or  where  such  fees  shall  be  payable  in  y^  exMbited 
respect  of  keeping  possession,  appraising  or  selling  goods  seized,  in  court  and 
be  paid  in  the  first  instance  by  the  party  on  whose  behalf  any  reg:iBtrar'8 
such  proceeding  is  to  be  taken,  before  such  proceeding  is  taken;  office. 
and  in  default  of  the  payment  of  any  fees,  payment  thereof  shall, 
by  order  of  the  judge,  be  enforced  by  such  means  as  might  be 
employed  to  recover  any  debt  adjudged  by  the  court  to  be  paid; 
and  a  table  of  all  fees  shall  be  posted  in  some  conspicuous  place 
in  every  court-house  and  registrar's  office. 

Sect.  79,  19  &  20  Vict.  c.  108.]     The  commissioners  of  her  Treasury  tore- 
majesty's  treasury,  from  time  to  time,  with  the  consent  of  the  golate  fees  to 
lord  chancellor,  may  lessen  or  increase  the   fees  which   are  ^  ^^  "U- 
specified  in  schedule  (C.)  to  this  act,  or  which  are  now  payable  ^""^^  ^ 
on  proceedings  in  the  county  courts  taken  under  any  act  not  ~J^  Treasury 
hereinbefore  recited,  and  may  substitute  other  fees   in   lieu  jjj   i,i^^. 
thereof,  and  may  order  new  fees  to  be  paid  on  any  proceedings 
which  are  now  or  shall  hereafter  be  authorized  to  be  taken  in 
such  courts,  whether  any  fee  is  now  payable  thereon  or  not : 
provided  always,  that  every  such  alteration  in  the  scale  of  fees 
shall  be  notified  to  both  houses  of  parliament  within  ten  days 
from  the  conmiencement  of  the  session  next  after  such  altera- 
tion. 

Sect.  30,  30  &  31  Vict.  c.  142.]     The  registrars  and  high  Remuneration 
bailiffs  of  the  county  courts  shall  be  remunerated  for  the  duties  of  registrars 
to  be  performed  by  them  under  the  jurisdiction  given  to  the  *^  ^^^^  ^*" 
courts  by  this  act,  by  receiving  for  their  own  use  such  fees  as  nnder^tSs  ac^ 
may  be  from  time  to  time  authonzed  to  be  taken  by  any  orders  «^  ,., 
to  be  made  by  the  commissioners  of  the  treasury,  with  the  con-  ^^^^^  Ch^vJ 
sent  of  the  lord  chancellor ;   and   the  commissioners   of  the  ui.^  ante, 
treasury  are  hereby  autliorized  and  empowered,  with  such  con- 
sent as  aforesaid,  from  time  to  time  to  make  such  orders :  pro- 
vided that  it  shall  be  lawful  for  the  said  commissioners,  with  the 
like  consent  as  aforesaid,  to  order  that  the  registrars  and  high 
bailiflfs  shall,  in  lieu  of  receiving  such  fees,  be  paid  such  fixed 
or  fluctuating  allowances  as  may  in  each  case  be  thought  just ; 
and  from  and  after  a  day  to  be  named  in  the  order  the  said  fees 
shall  be  accounted  for  and  paid  over  by  such  officei*s  in  such 
manner  as  may  be  therein  directed. 

dd2 
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XXXVnL    Otmp^MMah^  /^  p^rrwms    wka$e   rifhis  or 
emoimmtmii  trill  6< 


Oftcen  of  XXXIX-  A:^-:  ?.^  ::  ^t^u^:>^L  '±xi  :-  ^bail  ce  kwfbi  for  her 

coons  m^j  be     mai-^tT.  irliL  lifr  itirl^^  of  L»rr  r<~lTT-  i^zichpsiL  to  order  that  the 
P^^TT"**  jdz*^-  '^I'^i-^.  rAlIIi-  *^-i  •i^'iirrs  o-f  due  ««rt5  kolden  imder 

tLL-  k/r.  '^  4I.T  r,f  :L'rs.  -LaI:  t*r  i-oi'i  br  salane*  instead  of  fees. 


§?J     j^Ji        ^^  ^^  *-'-7  K^'-'-^t'  ccraer  thAC  i*  pnr-Ti.k^i  bj  thi*  icf ;  and  if  her 
flL  ^L  ^  ^     i£flij«r*:v  •rjki:  hrf:  j^iexr^i  with  the  *iiv:.:ir  aforesaid  to  nuke  soch 

ori*^.  or  V/  or»i^r  that  anx  *ueh  ofxirt  shall  be  abolisiied,  or 
tliat  tii^  «i>?r>t  f'^/r  wh:*?h  anr  «;ioh  oxirt  i*  hoiden  shafl  be 
If  wart  a^>-  rjrxAk/^ii'iA?^:^  irlrh  at  j  other  *i:*tr:.?t.  or  if  anj  act  $faall  be 
Uifc^  Kr^^jfr-  |A<*«^  »'f.'rf*:.v.'  it  -FAall  l^  prcvMe^i  that  the  aaid  eoarts  or  anr 
MSMtfVA  •**  #>f  tftf^T/i  •i*aii  f/e  aM:.*hf:tl  or  othenrii^  c«>Q5titated  than  b  pro- 
i^t^^fi^^  »'tVi*rd  hr  thi*  a/rt,  no  :*nch  ckrk  or  b-dilill  nc»r  anr  judge,  countr 
-^it,  i:\erk,  tfA^rir*^  r^  other  cfBcer  of  anr  «iich  coort^  shall  be 

f^itltlhd  Ut  9kt.r  /-T/T/jfieti-ation  on  ac<»Grii  of  ceasing  to  hold  his 
^/ffi'5^:  or  t/i  r^:h\v«i  the  frf-*  allowe*!  bv  thi.^  a«M,  or  on  account 
of  hi*  (ithfAmuf.ut*  \ff:lnf[  atif^ed  bj  soch  abolition  or  alteration, 
ijfil'r**  Ue  -liall  have  pn^ide*!  or  acte*i  as  judge,  assessor,  coontr 
elerk,  trea*rjrer,  clerk,  Ijailiff*  or  other  officer  before  the  passing 
of  thi^  a/rt  in  anv  of  the  eorirts  mentioned  in  the  schedule  (A.) 
to  thi<*  aet  hutn-xfuL  in  which  ea^  he  ^hall  be  entitled  to  com- 
|i#ffj-afiori  for  the  lo-*  of  hi.^  fee^  or  emoluments,  in  like  manner 
and  ■•uhje^rt  to  the  -anie  rejrnlations  a^  he  would  have  been 
entitled  thereto  uruJer  the  provi.'?i«>U2  herein  contained  in  case 
he  Usui  \tHf'U  deprive^l  of  any  fee*  or  emoluments  bv  reason  of 
the  |ja->«>ing  of  thi«<  act;  and  iu  such  case,  all  sums  parable  in 
the  manner  of  ffuhn  U*  such  officers  of  the  court  as  shall  be  paid 
by  *ialane<4  sliall  lie  paid  from  time  to  time  to  the  treasurer  of 
the  court,  who  *?liall  jiay  the  said  several  salaries  out  of  the 
pr<^icwrd«  of  such  ff:res,  and  the  suryilus  shall  form  part  of  the 
general  fund  of  the  <f  Mirt ;  and  whenever  the  net  amount  of  the 
fwrf*  «liall  not  l>e  sufficient  to  pay  the  said  several  salaries,  the 
d(5ficiency  shall  l>e  made  gornl  and  paid  out  of  the  consolidated 
fund  of  Great  Britain  and  Ireland. 

limiting  X  L.  And  be  it  enacted,  that  the  greatest  salaries  to  be  received 

mnanUd  ff^a-  jj,  auj  f^g^f,  hy  the  judges  and  clerks  of  the  courts  hoiden  under 
ond^'this^rt  ^^****  ^'^  nhall  be  twelve  hundred  pounds  by  a  judge  and  six 
jL.  Oft  bundn5<l  (KMinds  by  a  clerk,  exclusive  of  all  salaries  to  his  clerks 
Vict  c  1(;8  M  employed  in  the  business  of  the  court,  and  other  expenses  inci- 
bl  82.        '       dental  to  his  office,  unhfss  in  the  ca«e  of  any  judge  or  clerk  of 

any  «uch  court  acting  iu  the  same  capacity  before  the  passing  of 
this  act  in  any  court  mentioned  in  the  said  schedule  (A.),  whose 
Halaries  shall  not  be  limited  to  any  sum  less  than  the  average 
amount  of  the  fees  and  emoluments  of  their  respective  offices 
during  the  Heven  years  next  before  the  passing  of  this  act :  pro- 
vided always,  that  it  shall  be  lawful  for  the  commissioners  of 
her  majesty 'b  treasury  to  allow  in  each  case  such  sum  as  they 
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shall  in  each  case  deem  reasonable  to  defray  travelling  expenses, 
with  reference  to  the  size  and  circumstances  of  each  district. 

Sect.  14,  15  &  16  Vict.  c.  54.]     After  the  passing  of  this  act  Limiting  sala- 
the  greatest  salaries  to  be  received  in  any  case  by  the  judges  ries  of  judges 
and  clerks  of  the  county  courts  respectively  shall  be  one  thou-  *"^  clerks, 
sand  five  hundred  pounds  by  a  judge,  and  seven  hundi'ed  pounds  See  19  &  20 
by  a  clerk,  but  in  no  case  shall  any  judge  be  paid  a  less  salary  Y}^^^'  ^^>^' 
than  twelve  hundred  pounds  :  provided  always,  that  the  salary      '     * 
of  any  judge  or  clerk  acting  in  the  same  capacity  before  the 
passing  of  the  act  of  the  ninth   and   tenth  Victoria,   chapter 
ninety-five,  in  any  court  mentioned  in  schedule  (A.)  to  that  act, 
shall  not  be  limited  to  any  sum  less  than  the  average  amount  of 
the  fees  and  emoluments  of  his  oftice  during  the  seven  years 
next  before  the  passing  of  the  said  last-mentioned  act. 

Sect.  80,  19  &  20  Vict.  c.  108.]     The  salaries  of  the  judges  Salaries  of 
of  the  county  courts  shall   be  paid  out  of  the  consolidated  judges  to  be 
fund  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  P^^?^?L 
the  commissioners  of  her  majesty's  treasury  are  hereby  em-  f^^.^travel- 
powered  to  pay  the  same  accordingly  ;  and  the  sums  which  are  jing  expense 
now,  or  may  hereafter  be  allowed  to  them  for  travelling  expenses  out  of  monies 
shall  be  paid  out  of  monies  that  may  be  voted  by  parliament  for  voted, 
that  purpose. 

Sect.  81,  19  &  20  Vict.  c.  108.]     Whereas  by  the  fourteenth  Salaries  of  the 
section  of  the  said   act,  passed  in  the  session  of  parliament  jndges. 
holden  in  the  fifteenth  and  sixteenth  yeai-s  of  the  reign  of  her  ^^^  16  Vict, 
present  majesty,  chapter  fifty-four,  it  was  enacted,  that  after  the  ^'     '  ** 
passing  of  the  said  act  the  greatest  salaries  to  be  received  in  ^^^  ^?^ 
any  case  by  the  judges  of  the  county  courts  should  be  one  ^  is  post' 
thousand  five  hundred  pounds,  but  that  in  no  case  should  any  fixing  the' 
judge  be  paid  a  less  salary  than  twelve  himdred  pounds:  and  salary  at  1500/. 
whereas   the   commissioners   of  her   majesty's   treasury  have  a  year, 
ordered  that  the  salaries  of  the  jndges  whose  names  are  men- 
tioned in  the  schedule  marked  (D.)  annexed  to  this  act  should 
be  fixed  at  the  amounts  set  opposite  their  respective  names  in 
such  schedule :  and  whereas  it  is  desirable  that  the  salaries  of 
the  judges  of  the  county  courts  should  be  fixed  by  parliament 
at  one  uniform  rate  :  be  it  enacted,  that  every  judge  of  a  county 
court  shall  be  paid  a  salary  of  twelve  hundred  pounds  a  year, 
and  no  more :    provided  always,  that  the  judges  mentioned  in 
the  said  schedule  shall  continue  to  receive  the  salaries  therein 
mentioned  to  be  payable  to  them  respectively  so  long  as  they 
shall  continue  to  be  judges  of  the  county  courts  ;  and  provided 
also,  that  nothing  herein  contained  shall  afiect  the  right  or 
title  of  any  county  court  judge  to  receive  any  sum  or  sums  of 
money  now  or  hereafter  to  be  made  payable  to  him  for  defraying  o  &  10  Vict. 
his  travelling  expenses.  c.  95,  s.  40. 
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Salaries  of  the  Sect.  13,  28  <&  29  Vict.  c.  99.]  In  addition  to  the  fees  to  be 
judges  to  be  in-  authorized  to  be  taken  by  order  of  the  commissioners  of  her 
creased  by  300Z.  majesty's  treasury  as  aforesaid,  there  shall  be  paid  by  the  suitors 
a  year.  ^^^^  several  fees  which  are  specified  and  set  forth  in  the  sche- 

dule to  this  act,  or  such  further  or  other  fees  as  the  said  com- 
missioners, with  the  consent  of  the  lord  chancellor,  shall  from 
time  to  time  by  order  direct,  which  fees  shall  be  received  by 
the  registrar  of  the  court,  and  accounted  for  and  paid  over  by 
him  to  the  treasurer  of  the  court,  who  shall,  at  such  times  as 
the  said  commissioners  shall  direct,  pay  such  fees  into  the  Bank 
of  England  to  the  credit  of  the  paymaster  general,  to  be  by  him 
paid  over  to  the  credit  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  the  salaries  paid 
out  of  such  fund  to  the  judges  of  the  county  courts  shall  be 
increased  by  three  hundred  pounds  a  year :  provided  always, 
that  the  salary  of  the  successor  to  any  judge  who  under  this  act 
shall  receive  a  larger  salary  in  the  whole  than  one  thousand 
five  hundred  pounds  shall  not  exceed  one  thousand  five  hundred 
pounds  :  provided  also,  that,  if  any  judge  heretofore  appointed 
shall  resign  his  office  by  reason  of  any  permanent  infirmity  before 
See  16  &  16  he  shall  have  received  or  become  entitled  to  receive  the  increased 
Vict  c.  64,  amount  of  salary  payable  to  him  under  this  act  for  the  full 
following  this,  period  of  five  years,  any  annuity  which  the  lord  chancellor 
as  to  pension.     ^^^^  recommend  to  be  paid  to  him  upon  such  retirement  shall 

be  calculated  with  reference  to  the  average  amount  of  salary 
received  or  receivable  by  him  for  the  five  years  next  preceding 
the  date  of  such  retirement,  and  not  with  reference  to  the 
yearly  salary  which  he  shall  be  entitled  to  as  a  judge  of  county 
court  at  the  time  of  presenting  his  petition  for  the  grant  of  an 
annuity. 

Lordchan-  Sect.  15,  15  &  16  Vict.  c.  54.]     It  shall  be  lawful  for  the 

cellormay  lord  chancellor  from  time  to  time  on  a  petition  presented  to 
order  ^^P^  him  for  that  purpose,  to  recommend  to  the  commissioners  of  her 
naid^to  coanty  majesty's  treasury  that  there  shall  be  paid  quarterly  out  of  the 
court  judges,      sai^  consolidated  fund  to  such  of  the  judges  of  the  county  courts 

as  shall  be  afflicted  with  some  permanent  infirmity  disabling 
him  from  the  due  execution  of  his  office,  and  who  shall  be 
desirous  of  resigning  the  same,  an  annuity  or  clear  yearly  sum 
of  money  for  the  term  of  his  life,  not  exceeding  two-thirds  of 
the  yearly  salary  which  such  judge  shall  be  entitled  to  as  a 
judge  of  county  court  at  the  time  of  presenting  his  petition ; 
and  such  annuity  or  sum  shall  be  paid  out  of  the  said  consoli- 
dated fund  quarterly  or  otherwise,  as  the  said  commissioners 
may  direct. 

Begistrare  to  Sect.  82,  19  &  20  Vict.  c.  108.]     The  registrars  of  the  courts 

be  paid  by  shall  be  paid  by  salaries  ;  and  the  principle  on  which  the  said 

t ■■*•»*•■»■*         salaries  shall  be  so  regulated  shall  l>e,  that  the  registrar  of  each 
court  in  which  the  plaints  entered  do  not  exceed  the  number  of 
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two  hundred   in  m  year  shall  have  an  annual  salary  of  one  Thhsfctiom 
hundred  and  twenty  pounds  ;  and  that  in  courts  where  the  <'<»<•*  "f*^  V*Ph 
jdaints  exceed  two  hundred  in  the  year  the  salaries  shall  l>e  '^ ^^^!^j^*x 
increased  by  sums  of  fiYe  pounds  for  every  twenty-five  addi-  ^^^'iT/^SO 
tional  plaints  up  to  one  thousand  plaints  inclusive,  and  then  by  ,^^  T7rf.(T.14. 
sums  of  four  pounds  for  every  twenty-five  additional  plaints  up  See  below, 
to  six  thousand  inclusive ;  and  such  salaries  shall  be  inclusive 
of  all  salaries  to  the  clerks  employed  by  the  registrar  in  the 
bosiness  of  their  respective  courts,  and  of  all  emoluments  what- 
soever, except  those   receivable   by   them   in   proceedings  in 
insolvency  or  protection  ;  and  in  the  courts  in  which  the  plaints 
exceed  the  number  of  six  thousand  the  amount  of  salary  shall 
be  fixed  by  the  said  commissioners,  with  the  consent  of  the 
lord  chancellor,  but  in  no  case  shall  the  net  salary  to  be  allowed 
exceed  the  maximum  salary  of  seven  hundred  pounds  a  year,  as 
provided  by  the  act  of  the  fifteenth  and  sixteenth  yejirs  of  the  is  &  ic  Vict. 
reign   of  her  present   majesty,    chapter   fifty-four :    provided  c.  64,  s.  14. 
always,  that  the   salary  of  any  registrar  acting  in  a  similar 
capacity,  or  as  clerk,  before  the  passing  of  the  act  of  the  ninth 
and  tenth  Victoria,  chapter  ninety-five,  in  any  court  mentioned 
in  schedule  (A.)  to  that  act,  shall  not  (exclusive  of  salaries  to 
the  clerks  to  be  employed  by  them  as  aforesaid,  the  amount  of 
such  salaries,  and  the  number  of  such  clerks,  to  be  sanctioned 
and  approved  by  the  commissioners  of  her  majesty's  treasury) 
be  limited  to  any  sum  less  than  the  average  amount  of  the  fees 
and  emoluments  of  his  ofiice  during  the  seven  years  next  before 
the  passing  of  the  said  last-mentioned  act,  such  amount  to  be 
ascertained  by  the  commissioners  of  her  majesty's  treasury,  or 
to  a  sum  less  than  the  amount  which  he  now  receives  in  pur- 
suance of  any  arrangement  since  the  abolition  of  the  court  of 
which  he  was  the  clerk  or  registrar. 

Sect.  14,  29  &  30  Vict.  c.  14.]  Section  eighty-two  of  the  Salaries  of 
said  last-recited  act  shall,  as  to  registrars  of  county  courts  hero-  future  ap- 
after  appointed,  be  repealed  ;  and  every  person  hereafter  to  be  P<>™ted  regis- 
f^pointed  registrar  of  a  county  court  shall  be  paid  by  salary, 
and  the  principle  upon  which  the  said  salary  shall  be  regulated 
shall  be,  that  if  the  plaints  entered  in  the  court  of  which  he  is 
registrar  do  not  exceed  in  the  year  from  the  first  day  of  January 
to  the  thirty-first  day  of  December  inclusive  the  number  of  two 
hundred,  the  salary  shall  be  one  hundred  pounds  for  that  year ; 
and  if  the  plaints  so  entered  shall  exceed  two  hundred,  then 
such  salary  shall  be  increased  by  sums  of  four  pounds  for  every 
twenty-five  additional  plaints  up  to  six  thousand  inclusive ;  and 
such  salaries  shall  be  inclusive  of  all  salaries  to  the  clerks  em- 
ployed by  the  registrar  in  the  business  of  their  respective  courts, 
and  of  all  emoluments  whatsoever,  except  those  that  may  be 
receivable  in  equitable  proceedings  or  in  bankruptcy  ;  and  in 
the  courts  in  which  the  plaints  shall  exceed  six  thousand  the 
amount  of  salary  shall  be  fixed  by  the  said  commissioners  with 
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the  consent  of  the  lord  chancellor,  but  in  no  case  shall  the  net 
salary  to  be  allowed  exceed  seven  hundred  a  year;  and  such 
salaries  shall  be  paid  out  of  the  same  fund  as  the  salaries  of  ex- 
isting registrars  are  paid. 

High  bailiffs  to       Sect.  83,  19  &  20  Vict.  c.  108.]     The  high  bailiffs  of  the 
be  paid  by  sa-     courts  shall  be  paid  by  salaries  to  be  fixed  and  regulated  from 
lanes,  or  partly  ^jm^  ^q  ^j^^^j  l,y  ^l^^*  commissioners  of  her  majesty's  treasury, 
Dar^^bvf^     with  the  consent  of  the  lord  chancellor,  and  shall,  in  addition  to 
'    such  salaries,  receive,  for  their  own  use,  the  fees  appointed  for 
keeping  possession  of  goods  under  executions,  and  such  salaries 
shall  include  all  payments  made  by  the  high  bailiffs  to  their 
under  bailiffs,  or,  with  the  like  consent,  the  high  bailiffs  may  be 
paid  partly  by  salaries  and  partly  by  allowances  for  the  execu- 
tion of  warrants,  and  for  mileage  on  the  service  or  execution  of 
any  process. 

Salaries  of  re-  Sect.  84,  19  &  20  Vict.  c.  108.  ]  The  salaries  of  the  registrars 
gistrars  aiid  and  high  bailiff  shall  be  paid  out  of  the  produce  of  the  fees 
high  bailiffs  to  payable  under  the  provisions  of  this  act;  and  whenever  the 
fee£        ^         amount  of  such  fees  shall  not  be  sufficient  to  pay  such  salaries, 

the  deficiency  shall  be  made  good  out  of  any  monies  to  be  pro- 
vided by  parliament  for  that  purpose ;  and  the  surplus  which 
from  time  to  time  shall  remain  after  payment  of  the  said  salaries 
shall  be  paid  over  to  the  credit  of  the  said  consolidated  fund. 

Fees  and  fines        XLI.  And  be  it  enacted,  that  the  clerk  of  every  court  holden 

to  be  accounted  under  this  act,  from  time  to  time  as  often  as  he  shall  be  required 

®^         SO  to  do  by  the  treasurer  or  judge  of  the  court,  and  in  such  form 

as  the    treasurer  or  judge  shall  require,  shall  deliver  to  the 

treasurer  a  full  account  in  writing  of  the  fees  received  iu  that 

court  under  the  authority  of  this  act,  and  a  like  account  of  all 

fines  levied  by  the  court,  and  of  the  expenses  of  levying  the 

Wordt  within    same  [and  shall  pay  over  to  the  treasurer,  (quarterly  or  oftenevy 

brackets  re-       in  every  year,  by  order  of  the  court,  the  tnonies  remaining  in 

peaUd  by  12  »  j^^g  hands  over  and  above  his  own  fees,  and  such  balance  as 

B  7  V  397      '  ^^  shall  be  allotced  by  order  of  the  court  to  retain  for  the 

current  expenditure  of  the  courtS\ 

Acconntof  fees  Sect.  9,  15  &  16  Vict.  c.  54.]  The  clerk  and  the  high  bailiff 
to  be  deliTered.  of  every  county  court  shall  deliver  quarterly  to  the  treasurer,  in 

such  form  as  the  treasurer,  by  direction  of  the  said  commis- 
sioners, shall  require,  a  full  account  in  writing  of  the  fees  from 
time  to  time  received  by  them  respectively  under  the  act  of  the 
ninth  and  tenth  Victoria,  chapter  ninety -live. 

Clerk's  ac-  XLII.  And  be  it  enacted,  that  the  treasurer  of  every  court 

*^™?*8  *o  Im3  holden  under  this  act   shall  from  time  to  time,  quarterly  or 

Mttl^  bTteea-  ^^^^®^'  ^^  ®^^^^  ^®  directed  by  order  of  the  court,  audit  and 

goj^ers.            "  s^^tl®  the  accounts  of  the  clerk  and  other  officers  of  the  court. 
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mnd  shjil  receive  the  balance  of  the  Tarioos  moDies  which  such 
clerk  and  other  officers^  shall  have  received  under  this  act«  and 
shall  pa  J  over  to  the  judge  of  the  court  the  amount  of  his  iee:fVk 
and  make  all  such  other  pavments  as  it  shall  be  requisite  to 
make  thereout  in  accordance  with  the  provisions  of  this  act«  and 
shall  from  time  to  time  pay  the  bsilance  remaining  in  his  hands« 
or  so  much  thereof  as  he  shall  be  directe^l  to  pay,  into  such 
bank«  or  otherwise,  as  shall  be  directed  bv  the  commissioners  of 
her  majesty's  treasury. 

Sect.  7,  12  &  13  Vict.  c.  101.]     So  much  of  the  said  act  of  Somachof  r^- 
the  tenth  year  of  her  majesty  as  direins  that  the  clerk  of  every  cited  act,  9  ^ 
court  holden  under  the  said  act  shall  |iay  over  to  the  treasurer  ^  .^  "^"^  ^:  ^"^ 
of  the  court,  quarterly  or  oftener  in  every  year,  by  onler  of  the  ii^^'to  par 
courts  the  monies  remaining  in  his  hands  over  and  aU^ve  his  oT«ir  moiii«« 
own  fees,  and  such  balance  as  he  shall  be  alloweil  by  order  of  totreasttr«p,r»- 
the  court  to  retain  for  the  cuiTent  expenditure  of  the  court,  shall  P«*l«d. 
be  repealed  ;  and  the  clerk  of  every  court  holden  under  the  said  Clerk  to  pay 
act  shall  pay  over  to  the  treasurer  of  the  court,  q\iarterly  or  ^^▼^r  bis  ha- 
oftener  in  every  year,  as  he  may  be  directed  by  the  commis-  j*'*^  •*  ^^ 
sioners  of  her  majesty's  treasury,  the  monies  remaining  in  his  ^\j^^/ 
hands  over  and  above  his  own  fees,  and  such  balauiH^  as  he  shall 
be  allowed  bv  order  of  the  said  commissioners  to  retain  for  the 
current  expenditure  of  the  court. 

XLIII.  And  be  it  enacted,  that  the  treasurer  of  every  court  Treasnrctr  of 

holden  under  this  act  shall,  once  in  every  year,  and  oftener  if  the  court  to 

required,  on  such  day  as  the  commissioners  of  her  maiostv**  '^^•^  f*^ 
*  -,  V        *•        A    *•         u  11  •   *  1      X    ^1        ^       •.      cottDta  to  audit 

treasury  trom  time  to  time  shall  appoint,  render  to  tlic  commis-  jjom^^ 

sioners  for  auditing  the  public  accounts  of  Great  Britain,  a  true 
account  in  writing  of  all  monies  received  and  of  all  monies  dis- 
bursed by  him  on  account  of  every  court  holden  under  this  act 
of  which  he  is  treasurer,  during  the  period  comprised  in  such 
account,  in  such  form,  and  with  such  particulars  of  receipt  and 
disbursement,  or  otherwise,  as  the  said  commissioners  of  audit 
shall  from  time  to  time  require. 

XLIV.  And  be  it  enacted,  that  the  commissionors  of  hor  Commiiiiiononi 
majesty's  treasury  shall  from  time  to  time  make  such  rules  as  to  of  troaiury  to 
them  shall  seem  meet  for  securing  the  balances  and  other  sums  ^l*^*  jk^ii^Kl 
of  money  in  the  hands  of  any  officers  of  every  court  holden  JJ^^JJJ^ 
under  this  act,  and  for  the  due  accounting  for  and  application  of 
all  such  balances  and  other  sums  of  money. 

XLV.  And  be  it  enacted,  that  the  accounts  to  bo  kept  by  the  Acoonntu  of 
several  treasurers  on  account  of  the  said  courts  shall  bo  ox-  troiwnrori  t(»  ho 
amined  and  audited  by  the  commissioners  for  auditing  tlie  public  *w<"^*  ^P^t^ 
accounts  of  Great  Britain  under  the  powers  vested  in  them  f"^  ^  '^j  ^.j 
under  an  act  of  the  twenty-fifth  year  of  the  reign  of  King  George 
the  Third,  intituled  ^<An  Act  for  the  better  Examining  and 


■ai»L. 


•(>•    «■■  - 


-Iw 


^'.ijsnt     r:.i    -i^jri   M    u^-ritf-^-t    lernvinTA   sbi.  viusL 


#-v^  >-.•.♦,  *r4fcf.,  *»    »/x.-.    4i»    ^:c-r*Ji:»%n.i7 

*^/f'/^»>  "/f  />r^  //f  /^r  i"A:**<rT'*  ^ttim^z^  ^^rr^tarie*  of^ase, 

^/Mf7#  ^i*^^'  '^^  fi'k^  fi\»^ff*f%%\^  f-rmtnci  with  aaj  person  being  ^ 
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owner  of  or  having  the  control  and  management  of  any  county  See  30  &  31 
or  town  liall  or  other  building,  for  the  ui*e  and  occupation  there-  Vict  c.  142, 
of,  or  of  80  much  thereof  as  may  be  needed  for  the  purposes  of  *•  ^°* 
this  act,  and  subject  to  such  auuual  rent,  and  to  such  conditions 
as  to  the  repairs,  alterations,  or  improvements  of  such  hall  or 
building,  as  may  be  agreed  upon  ;  and  all  lands,  messuages,  and 
other  real  and  personal  estates  and  effects  belonging  to  the  court 
shall  vest  in  the  treasurer  for  the  time  being,  and  in  his  successors 
in  that  office,  in  trust  for  the  pur|X)ses  of  this  act. 

Sect.  18,  30  &  31  Vict.  c.  142.]     Wherever  in  sections  forty-  ApproTal  of 
eight  and  fifty  of  an  act  passed  in  the  session  of  parliament  commissionere 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  *'^i*^?i.'!^*?'^ 
majesty,  chapter  ninety -five,  the  words  **  one  of  her  majesty's  approval  of  a 
principal   secretaries   of  state*'  occur,    the  words   "  the  com-  secretary  of 
missioners  of  her   majesty's   treasury"  shall   be  read  in  lieu  state  in  see- 
thereof;  and  all  the  powers  therein  given  to  one  of  her  majesty's  tions  48  and 
principal  secretaries  of  state  shall  hereafter  be  in  the  commis-  y-^      gg 
sioners  of  her  majesty's  treasury,  and  shall  be  exercised  by 
them ;   and  all  papers  and  documents  relating  to  the  county 
courts  in  the  custody  of  any  such  secretary  of  state  shall  be 
transferred  into  the  custody  of  the  said  commissioners. 

Sect.  24, 13  &  14  Vict.  c.  61.]     In  every  town  or  place  where  Townhalls,&c. 
there  shall  be  a  court  holden  under  the  provisions  of  the  said  *^  ^  ^^  ^'^^ 
act  of  the  tenth  year  of  her  majesty,  the  town-hall,  court-house,  fo/^tinM^ 
or  other  public  building  belonging  to  any  county,  city,  borough  county  c^rt. 
or  town,  shall  be  used  for  the  purposes  of  holding  the  courts  g     jg  ^  jg 
under  the  said  act,  without  any  charge  for  rent  or  other  pay-  vict.  c.  126, 
ment,  save  and  except  the  reasonable  and  necessary  charges  for  s.  Ib^  allowing 
lighting,  warming,  and  cleaning,  when  such  public  building  is  the  V4e  of 
used  for  the  purpose  of  the  courts,  and  for  all  other  expenses  ?'"f??y  court 
necessarily  incidental  to  the  use  of  the  said  building  for  the  ^^  hMingof 
purposes  of  the  courts :  provided  always,  that  the  necessary  petty  sesHoni. 
arrangements  shall  be  made  so  that  the  sittings  of  the  said 
courts  shall  not  interfere  with  the  basiness  of  the  coimty,  city, 
borough,  or  town  usually  transacted  in  such  town-hall,  court- 
house, or  other  public  building,  or  with  any  purposes  for  which 
such  town-hall,  court-house,  or  other  public  building  may  be 
used  by  virtue  of  any  local  act  in  that  behalf:  provided  also, 
that  tins  enactment  shall  not  apply  to  any  city,  borough,  or  town 
in  which  a  building  hath  previoiLsly  to  the  passing  of  this  act 
been  erected  for  the  pur[K)ses  of  holding  the  courts  under  the 
said  act  and  for  the  business  connected  with  such  courts,  nor 
shall  anything  in  this  act  contained  be  held,  deemed,  or  taken  to 
prejudice,  affect,  or  otherwise  interfere  with  any  lease,  contract, 
agreement,  or  engagement  already  entered  into  for  the  leasing, 
erection,  hiring,  or  occupation  of  any  building  for  the  purposes 
of  holding  such  courts  therein  and  tnmsacting  therein  the  busi- 
ness relating  to  such  courts. 
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Where  com- 
mon gaols  are 
inconvenient, 
prisons  belong- 
ing to  courts 
under  acts  cited 
in  Schedules 
(A.)  and  (B.) 
maybe  used. 

See  12  &  13 
Vict.  c.  101, 
B.  5. 


6  &  6  Vict, 
c.  98. 


XLIX.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  court 
holden  under  this  act,  with  the  approval  of  one  of  her  majesty's 
principal  secretaries  of  state,  to  use  as  a  prison  for  the  purposes 
of  this  act  any  prison  now  belonging  to  any  court  holden  under 
any  of  the  acts  cited  in  the  said  schedules  (A.)  and  (B.),  in  all 
cases  where  it  shall  appear  to  the  said  secretary  of  state  that 
the  common  gaol  or  house  of  correction  of  the  county,  district, 
or  place  in  which  the  court  is  established  is  inconveniently 
situated,  or  is  not  applicable  for  the  use  of  the  said  courts;  and 
whenever  any  such  prison  shall  be  so  allowed  to  be  used,  it 
shall  be  deemed  one  of  the  common  gaols  of  the  county  for 
which  it  shall  be  used,  as  if  it  had  been  provided,  after  present- 
ment of  the  insufficiency  of  one  common  gaol  for  such  county, 
under  the  provisions  of  an  act  passed  in  the  sixth  year  of  the 
reign  of  her  majesty,  intituled  "An  Act  to  amend  the  Laws 
concerning  Prisons,"  or  where  such  prison  shall  be  situated 
within  a  borough  having  a  separate  court  of  sessions  of  the 
peace,  it  shall  be  deemed  a  house  of  correction  for  such 
borough. 


A  prison  used 
under  recited 
enactment  for 
any  riding, 
parts  or  divi- 
sion of  a 
county,  to  be 
deemed  a  com- 
mon gaol  for 
such  riding, 
parts  or  divi- 
sion. 


Power  for  pur- 
chasing land. 


Now  lord  chan- 
cellor :  see  30 
&  81  Vict.  c. 
142,  8. 18. 


Sect.  5,  12  &  13  Vict.  c.  101.]  Where  a  prison  allowed  to 
be  used  with  the  approval  of  such  secretary  of  state  shall  be  so 
used  for  any  riding,  parts,  or  division  of  a  county  having  a 
distinct  commission  of  the  peace,  or  a  distinct  rate,  in  the  nature 
of  a  county  rate,  applicable  to  the  maintenance  of  a  prison  for 
such  riding,  parts,  or  division  (and  not  for  the  county  at  large), 
such  prison  shall  be  deemed  one  of  the  common  gaols  for  the 
riding,  parts,  or  division  for  which  it  is  so  used  (and  not  for  the 
county  at  large),  as  if  it  had  been  provided  after  presentment  of 
the  insufficiency  of  one  common  gaol  for  such  riding,  parts  or 
division  under  the  said  act  of  the  sixth  year  of  her  majesty. 

L.  And  be  it  declared  and  enacted,  that  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  shall  apply  to  the  pur- 
chase of  lands  by  the  treasurer  of  any  such  court  for  the  pur- 
poses of  this  act,  except  so  much  thereof  as  relates  to  the  pur- 
chase and  taking  of  lands  otherwise  than  by  agreement ;  and  in 
construing  the  said  act  the  treasurer,  acting  with  the  approval 
of  one  of  her  majesty's  principal  secretaries  of  state,  shall  be 
deemed  the  promoter  of  the  undertaking  for  which  such  lands 
are  required. 

LI.  Treasurer  empowered  to  borrow  money  for  the  pur- 
poses of  this  act,  secured  upon  the  general  fund, —  Virtually 
repealed  by  sect.  85  o/ 19  |-  20  Vict,  c.  108. 

LII.  A  general  fund  to  be  raised  for  paying  off*  money 
borrowed, — Repealed  by  sect,  3  o/  19  ^  20  Vict,  c,  108,  sche- 
dule (A,), 
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Sect.  85,  19  &  20  Vict.  c.  108.]     The  expense  of  building,  Expense  of 

purchasing,  or  providing  any  messuages  and  lands  for  the  pur-  bailding,  &c. 

poses  of  the  county  courts,  and  of  repairing,  furnishing,  clean-  *^  "®  paid  out 

.         1  •    1  A  •  1  •        A I  A  1  1     rt*  1     /»  ot  monies  to 

ing,  lighting,  and  warming  the  court-houses  and  offices,  and  of  ^  provided  by 

payment  of  the  salaries  of  the  necessary  servants  for  taking  parliiijnent 

charge  of  such  court-houses  and  offices,  and  of  supplying  the 

courts  and  offices  with  law  and  office  books  and  stationery,  and 

of  postage  stamps,  and  the  disbursements  of  the  liigh  bailiffs  in 

conveying  to  prison  persons  committed  by  the  county  courts, 

and  all  other  expenses  incident  to  the  holding  of  the  said  courts, 

shall  be  paid  by  the  commissioners  of  her  majesty's  treasury  out 

of  any  monies  to  be  from  time  to  time  provided  by  parliament 

for  such  purposes. 

Lm.  And  be  it  enacted,  that  as  soon  as  a  court  shall  have  Property  of 
been  established  in  any  district  under  this  act,  all  messuages,  courts  in  Sche- 
lands  and  tenements,  and  all  real  estates  and  effiscts,  vested  in  ^^^  (^)  *'?^ 
or  belonging  to  the  commissioners,  clerks,  treasurers,  trustees,  tS  trwJrarer^of 
or  other  officers  of  any  of  the  courts  mentioned  in  the  said  the  county 
schedules  (A.)  and  (B.),  which  were  holden  in  trust  for  the  court 
purposes  of  such  court,  shall  vest  in  or  belong  to  the  treasurer 
of  the  county  court  for  the  time  being,  and  his  successors  in  the 
said  office,  in  trust  for  the  purposes  of  this  act,  for  the  like 
estate  and  interest,  and  subject  to  all  the  covenants,  conditions, 
and  agreements  on  which  the  same  were  respectively  holden  ; 
and  the  said  commissioners,  clerks,  treasurers,  trustees,  and 
other  officers,  their  heirs,  executors,  and  administrators,  shall 
be  freed  and  discharged  from  all  such  covenants,  conditions, 
and  agreements,  and  from  the  consequences  of  their  being 
unable  to  fulfil  any  covenants  or  agreements  into  which  any  of 
them  may  have  lawfully  entered  in  execution  of  the  provisions 
of  any  of  the  said  acts,  on  or  before  the  repeal  of  such  act  with 
respect  to  their  estate  or  interest  in  such  messuages,  lands, 
tenements,  real  and  personal  estates  and  effisct't,  in  consequence 
of  the  vesting  thereof  in  the  said  treasurer ;  and  all  monies  and 
securities  for  money,  and  other  property  and  effects  of  any  kind 
whatsoever,  in  the  hands  of  the  commissioners,  clerks,  trea- 
surers, trustees,  or  other  officers  of  any  such  court,  shall  be 
paid,  transferred,  and  delivered  to  the  said  treasurer,  or  to  such 
person  as  ho  shall  appoint  to  receive  the  same,  and  shall  be  ap- 
plied in  discharging  all  claims  and  demands  to  which  the  same 
were  liable  in  the  hands  of  such  commissioners,  clerks,  trea- 
surers, trustees,  or  other  officers,  and  the  residue  thereof  shall 
be  applied  to  the  same  purposes  to  which  the  general  fund  is 
applicable. 

LrV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  treasurer  Proyisions  for 
of  the  county  court,  with  the  approval  of  the  commissioners  of  outstanding 
her  majesty's  treasury,  and  upon  the  certificate  of  the  expediency  liahiUties. 
thereof  under  the  hand  of  the  judge,  to  sell  and  dispose  of  all 
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messuages,  lands  and  tenements  which  may  be  vested  in  him 
under  the  provisions  of  this  act  which  shall  not  bo  needed  for 
the  purposes  of  this  act,  or  which  the  treasurers  shall  think 
ought  to  be  sold,  for  the  puq)Ose  of  better  enabling  him  to  dis- 
charge any  just  debts  on  account  of  any  court  of  which  the 
constitution  shall  be  altered  under  this  act,  or  to  provide  other 
and  more  convenient  buildings  for  holding  a  county  court ;  and 
the  proceeds  of  all  such  sales,  and  also  all  monies  and  securities 
for  money  which  shall  be  paid,  transferred,  or  delivered  to  him 
on  account  of  any  such  court  as  aforesaid,  shall  be  applied 
towards  discharging  such  debts  ;  and  in  every  case  in  which  at 
the  time  of  the  alteration  of  the  constitution  of  the  court  there 
shall  be  any  just  debts  owing  on  account  of  any  such  court,  or 
any  salaries  or  annuities  legally  or  equitably  chargeable  upon 
or  payable  out  of  the  fees  of  such  court,  or  out  of  any  fund  to 
which  such  fees  are  payable,  over  and  above  what  may  be  dis- 
charged by  the  monies  and  effects  so  paid,  transferred,  or  de- 
livered to  the  treasurer  on  account  of  such  court,  and  over  and 
above  the  proceeds  of  the  sale  of  any  such  messuages,  lands, 
and  tenements,  in  case  the  same  or  any  part  thereof  shall  be 
sold,  such  debts,  salaries,  and  annuities  shall  be  treated  as  if 
they  were  debts  which  had  been  incurred  for  the  purpose  of 
providing  a  court-house  for  holding  the  county  court  for  the 
district  in  which  the  place  is  included  where  such  court  was 
holden,  and  shall  be  liquidated  out  of  the  general  fund  herein- 
before mentioned,  if  the  same  shall  be  sufficient  for  that  pur- 
pose, and  any  deficiency  therein  shall  be  paid  out  of  the  con- 
solidated fund  of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 


Clerks  to  hare 
the  charge  of 
the  court- 
houses, &c., 
and  to  appoint 
and  dismiss 
8er?ant8,  &c. 

Wordi  within 
brackets  re- 
pealed by  12 
&  13  Vict, 
c  101,  8.  8. 


LV.  And  be  it  enacted,  tliat  the  clerk  of  every  court  shall 
have  the  care  of  the  court-house  and  offices  of  the  court,  and 
shall  appoint  and  have  power  to  dismiss  the  necessary  ser- 
vants for  taking  charge  of  such  court-house  and  offices,  at  such 
salaries  as  shall  bo  from  time  to  time  authorized  by  the  judge, 
with  the  consent  of  the  commissioners  of  her  majesty's  trea- 
sury ;  [«wc?  the  clerk  of  the  court,  under  the  direction  of  the 
said  commissioners^  and  subject  to  such  regulations  as  they 
may  require  to  be  enforced,  shall  make  all  necessary  con- 
tracts  or  otherwise  provide  for  repairing  and  furnishing, 
and  for  cleaning,  lighting,  and  warming,  the  said  court- 
house and  offices,  and  for  supplying  the  said  court  and  offices 
with  law  and  office  books  and  stationery,  and  for  defraying 
all  other  necessary  expejises  not  otherwise  provided  for  in- 
cident to  the  holding  of  the  said  court ;~\  and  the  charge  of 
the  court-house  and  offices,  and  expenses  thereby  incurred, 
shall  be  paid  out  of  the  general  fund  of  the  court :  provided 
always,  that  the  treasurer  or  clerk  of  any  court,  or  the  partner 
of  any  such  treasurer  or  clerk,  or  any  person  in  the  service  or 
employment  of  any  such  treasurer  or  clerk,  shall  not  be  directly 


Where  Courts  are  to  be  held.  403 

or  indirectly  concerned  or  interested  in  any  such  contract,  or  in 
supplying  any  articles  for  the  use  of  the  said  courts  and  offices  :  iradkeUre-'^ 
[provided  also,  that  no  payment /or  any  such  charge  shall  be  pealed, 
allowed  in  the  clerk's  accomits  until  allowed  under  the  hand  See  12  &  13 
ofthejudge.^  Vict  c.  101, 

8.8. 

Sect.  8,  12  &  13  Vict.  c.  101.]     So  much  of  the  said  act  of  So  much  of 
the  tenth  year  of  her  majesty  as  enacts  that  the  clerk  of  every  9  &  10  Vict, 
court,  under  the  directions  of  the  commissioners  of  her  majesty  s  ^  ^^»  *I>f  ^'  ^ 
treasury,  and  subject  to  such  regulations  as  they  may  rocjuire  cUjrks  shall 
to  be  enforced,  shall  make  all  necessary  contracts  or  otherwise  make  all  neces- 
provide  for  repairing  and  furnishing,  and  for  cleaning,  lighting,  sary  contracts, 
and  warming  the  court-house  and  offices  of  such  coui't,  and  for  ^c.  repealed, 
supplying  the  said  court  and  offices  with  law  and  office  books  Treasury  to 
and  stationery,  and  for  defraying  all  other  necessary  exj>ense8,  provide  for  the 
not  otherwise  provided  for,  incident  to  the  holding  of  the  said  ^^®™*  P""^" 
court,  and  as  provides  that  no  payment  for  any  charge  shall  be  Je^y  the 
allowed  in  the  clerk's  account  until  allowed  under  the  hand  of  expenses, 
the  judge,  shall  be  repealed ;    and  it  shall  be  lawful  for  the  See  19  &  20 
coDunissioners  of  her  majesty's  treasury  to   provide   for  the  Vict.  c.  108, 
several  purposes,  and  for  defraying  the  several  expenses  afore-  ^*  ^^»  p.  401. 
said,  in  such  manner  and  by  tlie  agency  of  such  officers  of  the 
court,  or  otherwise,  as  to  them  sh^  seem  fit. 

LVI.  And  be  it  enacted,  that  the  judge  of  each  district  shall  Judge  to  hold 
attend  and  hold  the  county  court  at  each   place  where   her  *^®  ^^ 
majesty  shall  have  ordered  that  the  county  court  shall  be  holden       Wy^diall 
within  his  district  at  such  times  as  he  sliall  appoint  for  that  diii^/ 
purpose,  so  that  a  court  shall  be  holden  at  every  such  place  once  j^wfo*  l  8 
at  least  in  every  calendar  month,  or  such  other  interval  as  one  of  .__       '   * 
her  majesty's  principal  secretaries  of  state  shall  in  each  case  ccu^Mthe 
order ;  and  notice  of  the  days  on  which  the  court  will  be  holden  j^dd.    See 
shall  be  put  up  in  some  conspicuous  place  in  the  court-house  19  &  20  Vict, 
and  in  the  office  of  the  clerk  of  the  court,  and  no  other  notice  c-  108,  s.  7, 
thereof  shall  be  needed ;  and  whenever  any  day  so  api>ointed  *^"^' 
for  holding  the  court  shall  be  altered,  notice  of  such  intended 
alteration,  and  of  the  time  when  it  will  take  effect,  shall  bo  put 
up  in  some  conspicuous  place  in  the  court-house  and  in  the 
clerk's  office. 

Sect.  19,  30  &  31  Vict.  c.  142.]     Wherever  in  section  fifbr-  Lord  chan- 
six  of  an  act  passed  in  the  session  of  parliament  holden  in  the  cellar  to  exer- 
ninth  and  tenth  years  of  the  reign  of  her  present  majesty,  chap-  ^^  power 
ter  ninety-five,  the  words  "one  of  her  majesty's  principal  secre-  Scretaryof 
taries  of  state"  occur,  the  words  "  the  lord  chancellor"  shall  be  state  by  s.  60 
read  in  lieu  thereof,  and  the  power  to  be  therein  exercised  by  of  9  &  10 
one  of  her  majesty's  principal  secretaries  of  state  shall  hereafter  ^^^^  c.  96. 
be  in  the  lord  chancellor,  and  shall  be  exercised  by  him. 

Sect.  7, 19  &  20  Vict.  c.  108.]    Where  by  reason  of  the  death  Where  a  court 

cannot  be  held, 
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proceedings 
to  stand  ad- 
journed. 


or  unavoidable  absence  of  the  judge  a  county  court  cannot  be 
held,  the  registrar,  or,  in  the  event  of  his  unavoidable  absence, 
the  high  bailifif,  shall  adjourn  the  court  to  such  day  as  he  may 
deem  convenient,  and  enter  in  the  minute  book  the  cause  of  such 
adjournment. 


tember. 


Jadge  not  Sect.  14, 28  &  29  Vict.  c.  99.]     No  judge  of  any  county  court 

obliged  to  hold  shall  be  obliged  to  hold  any  courts  during  the  month  of  Septem- 
^"^"f  af  her  in  any  year,  unless  he  shall  be  ordered  by  the  lord  chan- 
™2!w^      ^   cellor  so  to  do ;  and  if  any  judge  shall  be  desirous  of  holding 

courts  in  the  said  month  of  September,  and  of  being  relieved 
from  the  obligation  to  do  so  at  some  other  period  of  the  year,  it 
shall  be  lawful  for  such  judge,  with  the  sanction  of  the  lord 
chancellor,  to  close  the  courts  upon  his  circuit  for  any  period  or 
periods  of  time  of  which  the  lord  chancellor  shall  approve,  not 
exceeding  in  the  whole  four  weeks  in  any  one  year :  provided 
always,  that  every  county  court  shall  always  be  open  for  the 
receipt  and  payment  out  of  money  due  under  any  order  of  the 
court,  pursuant  to  the  rules  and  orders  in  force  for  the  time 
being,  or  for  any  proceeding  in  bankruptcy  before  the  registrar. 


Process  of  the 
coort  to  be 
under  seal. 


LVII.  And  be  it  enacted,  that  for  every  court  holden  under 
this  act  there  shall  be  made  a  seal  of  the  court,  and  all  sum- 
monses and  other  process  issuing  out  of  the  said  court  shall  be 
sealed  or  stamped  with  the  seal  of  the  court ;  and  every  person 
who  shall  forge  the  seal  or  any  process  of  the  court,  or  who 
shall  serve  or  enforce  any  such  forged  process,  knowing  the 
same  to  be  forged,  or  deliver  or  cause  to  be  delivered  to  any 
person  any  paper  falsely  purporting  to  be  a  copy  of  any  sum- 
mons or  other  process  of  the  said  court,  knowing  the  same  to 
be  false,  or  who  shall  act  or  profess  to  act  under  any  false  colour 
or  pretence  of  the  process  of  the  said  court,  shall  be  guilty  of 
felony. 


Jurisdiction  of 
the  court. 

13  &  14  Vict.  c. 
61,  s.  1,  p.  405. 

Fbr  jurisdic- 
tion by  con- 
sent, and  when 
title  comes  in 
question,  see 
19  &  20  Vict 
c.  108,  ss.  28, 
26. 

See  80  &  81 
Vict.  c.  142, 
8S.  11  &  12,  as 
to  ejectment, 
&CP.406. 


LVIII.  And  be  it  enacted,  that  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  twenty 
pounds,  whether  on  balance  of  account  or  otherwise,  may  be 
holden  in  the  county  court,  without  writ;  and  all  such  actions 
brought  in  the  said  court  sliall  be  heard  and  determined  in  a 
summary  way  in  a  court  constituted  under  this  act,  and  accord- 
ing to  the  provisions  of  this  act:  provided  always,  that  the 
court  shall  not  have  cognizance  of  any  action  of  ejectment,  or 
in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments, 
or  to  any  toll,  fair,  market,  or  franchise,  shall  be  in  question,  or 
in  which  the  validity  of  any  devise,  bequest,  or  limitation  under 
any  will  or  settlement  may  be  disputed,  or  for  any  malicious 
prosecution,  or  for  any  libel  or  slander,  or  for  criminal  conver- 
sation, or  for  seduction,  or  breach  of  promise  of  marriage. 


Jurisdiction,  4Q5 

Sect  27,  19  &  20  Vict.  c.  108.]     No  action  shall  be  brought 
in  a  county  court  on  any  judgment  of  a  superior  court. 

Sect.  4,  30  &  31  Vict.  c.  142.]     No  action  shall  henceforth  No  action  for 
be  brought  or  be  maintainable  in  any  court  to  recover  any  debt  beer,  &c.  Con- 
or sum  of  money  alleged  to  be  due  in  respect  of  the  sale  of  any  sumed  on  the 
ale,  porter,  beer,  cider,  or  perry  which  after  the  commencement  broni^' 
of  this  act  was  consumed  on  the  premises  where  sold  or  supplied, 
or  in  respect  of  any  money  or  goods  lent  or  supplied,  or  of  any 
security  given,  for,  in,  or  towards  the  obtaining  of  any  such 
ale,  porter,  beer,  cider,  or  perry. 

Sect  1,  13  &  14  Vict.  c.  61.]     The  jurisdiction  of  the  several  Extension  of 
courts  holden  or  to  be  holden  under  the  said  act  of  the  tenth  jurisdiction, 
year  of  her  majesty  shall  extend  to  the  recovery  of  any  debt 
damage  or  demand  not  exceediug  the  sum  of  fifty  {pounds,  and 
to  all  actions  in  respect  thereof  (save  and  except  the  several 
actions  specified  in  the  proviso  in  section  fifty-eight  of  the  same  9  &  10  Vict 
act)  ;   and  that  the  several  powers  and  provisions  of  the  said  c.  95,  s.  68, 
several  acts  of  the  tenth  and  thirteenth  yeai's  of  her  majesty,  P*  *^' 
and  all  rules,  orders  and  regulations  which  have  been  or  may 
be  made  in  pursuance  of  the  said  acts,  or  either  of  them,  shall 
extend  to  all  debts,  damages  and  demands  which  may  bo  sued 
for  in  the  said  courts  or  any  of  them  not  exceeding  the  sum  of 
fifty  pounds,  and  to  all  proceedings  and  judgments  for  the  re- 
covery of  the  same,  or  otherwise  in  relation  thereto  respectively, 
as  fully  and  effectually,  to  all  intents  and  purposes,  as  the  same 
respectively  are  now  or  may  be  applicable  to  debts,  damages 
and  demands  within  the  present  jurisdiction  of  the  said  courts. 

Sect  23,  19  &  20  Vict  c.  108.]     The  county  courts  shall  not  If  parties 
have  jurisdiction  to  tiy  any  action  for  criminal  conversation ;  »greo»  county 
but  with  respect  to  all  other  actions  which  may  be  brought  in  ^^^  "^^^ 
any  superior  court  of  common  law,  if  both  parties  shall  agree  try^ccrtain 
by  a  memorandum  signed  by  them  or  their  respective  attorneys  causes  al- 
that  any  county  court  named  in  such  memorandum  shall  have  though  the 
power  to  try  such  action,  such  county  court  shall  have  jurisdic-  matterabo 
tion  to  t,7  the  san^e.  ^J^cZ. 

Sect  24,  19  &  20  Vict  c.  108.]     Where  in  any  action  the  Where  claun 
debt  or  demand  claimed  consists  of  a  balance  not  exceeding  fifty  ^"^^^^  ■®'" 
pounds,  after  an  admitted  set-off  of  any  debt  or  demand  claimed  ^"  J?  ?^i!-^ 
or  recoverable  by  the  defendant  from  the  plaintiff,  the  court  jurisdiction, 
shall  have  jurisdiction  to  try  such  action.  ^^^  ^3 

Sect.  25,  19  &  20  Vict.  c.  108.]     In  any  action  in  the  county  Where  title 
court  in  which  the  title  to  any  corporeal  or  incorporeal  here-  shall  come  in 
ditament,  or  to  any  toll,  fair,  market  or  franchise,  shall  inci-  l?^'^^^"^ 
dentally  come  in  question,  the  judge  shall  have  power  to  decide  ^f  parties  at 
the  claim  which  it  is  the  immediate  object  of  the  action  to 

p.x.  E  E 
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trial,  may  de-  enforce,  if  both  parties  at  the  heariDg  shall  consent  in  any 
cide  the  claim,   writing  signed  by  them  or  their  attorneys  to  the  judge  having 

such  power ;  but  the  judgment  of  the  court  shall  not  be  evi- 
Ibrm  44.  dence  of  title  between  the  parties  or  their  privies  in  any  other 

action  in  that  court,  or  in  any  proceeding  in  any  other  court; 

and  such  consent  shall   not  prejudice  or  aflfect  any  right  of 

appeal  of  either  of  the  parties  to  such  first-mentioned  action. 

Action  of  Sect.  11,  30  &  31  Vict.  c.  142.]     All  actions  of  ejectment, 

ejectment  may  where  neither  the  value  of  the  lands,  tenements  or  heredita- 
be  bronght  ments,  nor  the  rent  payable  in  respect  thereof,  shall  exceed 
Talu^of°Dn^  *^®  ®"°^  ^^  twenty  pounds  by  the  year,  may  be  brought  and 
perty  does  not  prosecuted  in  the  county  court  of  the  district  in  which  the 
exceed  201.        lands,  tenements  or  hereditaments  are  situate. 

Conrt  may  Sect.  12,  30  &  31  Vict.  c.  142.]    The  county  courts  shall  have 

try  cases  where  jurisdiction  to  try  any  action  in  which  the  title  to  any  corporeal 
title  comes  m  qj.  incorporeal  hereditaments  sliall  come  in  question  where  neither 
neUher"  alae^^  *^®  value  of  the  lands,  tenements  or  hereditaments  in  dispute, 
nor  rent  of  J^^r  the  rent  payable  in  respect  thereof,  shall  exceed  the  sum  of 
property  ex-  twenty  pounds  by  the  year,  or  in  case  of  an  easement  or  licence 
cceds  2bl,  where  neither  the  value  nor  resei'ved  rent  of  the  lands,  tenements 

or  hereditaments  in  respect  of  which  the  easement  or  licence  is 
claimed,  or  on,  through,  over  or  under  which  such  easement  or 
Appeal  in  licence  is  claimed,  shall  exceed  the  sum  of  twenty  pounds  by  the 
eaus  **^^  year ;  provided  that  the  defendant  in  any  such  action  of  eject- 
loit  Section  ^^^^  ^^  l^is  landlord,  may,  within  one  month  from  the  day  of 
30  &  81  Vict,  service  of  the  writ,  apply  to  a  judge  at  chambers  for  a  summons 
c.  142,  p.  424.    to  the  plaintiff  to  show  cause  why  such  action  should  not  be  tried 

in  one  of  the  superior  courts  on  the  ground  that  the  title  to  lands 
or  hereditaments  of  greater  annual  value  than  twenty  pounds 
would  be  affected  by  the  decision  in  such  action ;  and  on  the 
hearing  of  such  summons  the  judge,  if  .satisfied  that  the  title  to 
other  lands  would  be  so  affected,  may  order  such  action  to  be 
tried  in  one  of  the  superior  courts,  and  thereupon  all  proceedings 
in  the  county  court  in  such  action  shall  be  discontinued. 

Snits  by  plaint  LIX.  And  be  it  enacted,  that,  on  the  application  of  any  per- 
son desirous  to  bring  a  suit  under  this  act,  the  clerk  of  the 
court  shall  enter  in  a  book  to  be  kept  for  this  purpose  in  his 
office  a  plaint  in  writing,  stating  the  names  and  the  last  known 
places  of  abode  of  the  parties,  and  the  substance  of  the  action 
intended  to  be  brought,  every  one  of  which  plaints  shall  be 
numbered  in  every  year  according  to  the  order  in  wliich  it  shall 
Rule$  86  to  be  entered  ;  and  thereupon  a  summons,  stating  the  substance  of 
42.  the  action,  and  beaiing  the  number  of  the  plaint  on  the  margin 

thereof,  shall  be  issued  under  the  seal  of  the  court  according  to 
Bules  47  to  such  form,  and  be  served  on  the  defendant  so  many  days  before 
SO*  the  day  on  which  the  court  shall  be  holden  at  which  the  cause 

Ibrms  8,  5.       i»  to  be  tried,  as  shall  be  directetl  by  the  rules  made  for  regu- 
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lating  the  practice  of  the  court,  as  hereinafter  provided ;  and  Bules  as  to 
delivery  of  such  summons  to  the  defendant,  or  in  such  other  service,  61  to 
manner  as  shall  he  specified  in  the  rules  of  practice,  shall  he  ^^* 
deemed  good  service ;  and  no  misnomer  or  inaccurate  descrip- 
tion of  any  person  or  place  in  any  such  plaint  or  summons  shall 
vitiate  the  same,  so  that  the  person  or  place  ho  therein  descrihed 
BO  as  to  be  properly  known. 

LX.  Summonses  may  issue  though  cause  of  action  may  not 
arise  in  the  district — repealed. 

Sect.  1,  30  &  31  Vict.  c.  142.]     A  plaint  may  he  entered  in  Where  sum- 
the  county  court  within  the  district  of  which  the  defendant  or  P®"*^  ™*7 
one  of  the  defendants  shall  dwell  or  carry  on  his  business  at  the  ^^°®' 
time  of  bringing  the  action  or  suit,  or  it  may  be  entered,  by 
leave  of  the  judge  or  registrar,  in  the  county  court  within  the  Rule  39. 
district  of  which  the  defendant  or  one  of  the  defendants  dwelt 
or  carried  on  business,  at  any  time  within  six  calendar  months 
next  before  the  time  of  action  or  suit  brought,  or,  w^ith  the  like 
leave,  in  the  county  court  in  the  district  of  which  the  cause  of 
action  or  suit  wholly  or  iu  part  arose. 

Sect.  18,  19  &  20  Vict.  c.  108.]     Where  a  plaintiff  shall  Districts  of 
dwell  or  carry  on  business  iu  the  district  of  the  Bloomsbury  tl^e  courts  in 
county  court  of  Middlesex,  or  in  the  district  of  the  Brompton  J^®!^?'"^!^* 
county  court  of  Middlesex,  or  in  the  district  of  the  Clerkenwell  ^  ^ng  district 
county  court  of  Middlesex,  or  in  the  district  of  the  Lambeth 
county  court  of  Surrey,  or  in  the  district  of  the  Marj'lebone 
county  court  of  Middlesex,  or  in  the  district  of  the  Shored  itch 
county  court  of  Middlesex,  or  in  the  district  of  the  Southwark 
county  court  of  Surrey,  or  in  the  district  of  the  Westminster 
county  court  of  Middlesex,  or  in  the  district  of  the  Whitechapel 
county  court  of  Middlesex,  and  the  defendant  shall  dwell  or 
carry  on  business  in  the  district  of  any  of  the  said  courts,  the 
summons  may  issue  and  be  served  either  in  the  district  in 
which  the  plaintiff  shall  dw^ll  or  carry  on  business,  or  in  the 
district  in  which  the  defendant  shall  dwell  or  carry  on  business. 

Sect.  3,  30  &  31  Vict.  c.  142.]     Where  an  action  is  brought  Proceedings 
in  any  of  the  county  courts  mentioned  in  the  section  numbered  commenced  in 
eighteen  of  the  act  passed  in  the  session  of  parliament  holden  *  metropohtan 
in  the  nineteenth  and  twentieth  years  of  the  reign  of  her  ma-  to  l^a)ntinucd 
jesty,  chapter  one  himdred  and  eight,  all  subsequent  proceedings  therein  if  de- 
in  such  action  shall  be  tnken  and  had  in  such  court  if  the  party  fcndant  resides 
against  whom  the  proceeding  is  taken  or  had  shall  reside  or  i^  'he  district 
carry  on  business  within  the  district  of  any  of  such  courts  or  ?!,^ 
within  the  city  of  London.     An  action  may  be  commenced,  and 
all  subsequent  proceedings  taken  and  had,  in  the  court  held 
under  the  provisions  of  "  The  London  (City)  Small  Debts  Ex- 
tension Act,  1852,"  by  a  plaintiff  residing  or  carrying  on  busi- 
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ness  within  the  city  of  Lond<Hi,  agaiust  a  defeodant  who  resides 
or  carries  on  business  within  tlie  district  of  any  of  sach  courts; 
and  an  action  may  be  commenced,  and  all  subsequent  proceed- 
ings taken  and  had,  in  any  of  such  county  courts  bj  a  plaintiff 
residing  or  carrying  on  business  witliiu  the  district  of  any  such 
county  court,  against  a  defendant  who  resides  or  Cannes  on 
business  within  the  city  of  London. 

Where  judge  Sect  19,  19  &  20  Vict.  c.  108.]  A  judge  proposing  to  sue 
of  coantj  any  person  dwelling  or  carrying  on  business  in  any  district  of 

*^J¥^!f*^^*     which  he  is  the  judge  may  bring  his  action  in  the  county  court 

of  any  adjoining  district  of  which  he  is  not  the  judge;  and  any 
person  proposing  to  sue  a  judge  may  bring  his  action  in  any 
county  court  of  a  district  adjoining  the  district  of  which  the 
defendant  is  judge. 

If  officer  of  Sect  20,  19  &  20  Vict.  c.  108.]     If  an  action  be  brought  by 

court  be  pUdn-  an  officer  of  a  county  court  in  the  court  of  which  he  is  an  officer, 
*^^H^fi»*^a^  except  in  case  of  the  registrar  suing  as  official  assignee,  the 
aatmavre^  judge  shall,  at  the  request  of  the  defendant,  order  that  the  yenue 
more  the  cause  ^  changed,  and  that  the  cause  be  sent  for  hearing  to  the  court 
to  an  adjoining  of  some  convenient  district  of  which  he  is  not  the  judge; 
district  and  the  registrar  of  the  first-mentioned  court  shall  forthwith 

F<frm  40.  transmit  by  post  to  the  registrar  of  such  last-mentioned  court 

a  certified  copy  of  the  plaint  as  entered  in  the  plaint  book,  the 
duplicate  copy  of  the  summons  and  particulars  served  on  the 
defendant,  and  a  certified  copy  of  the  order  for  changing  the 
venue  as  entered  in  the  minute  book ;  and  the  judge  of  such 
last-mentioned  court  shall  appoint  a  day  for  the  hearing,  notice 
Farm  41.  whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  of 

such  last-mentioned  court  to  both  parties. 

Where  officer  Sect.  21,  19  &  20  Vict.  c.  108.]  If  an  action  be  brought 
of  coanty  court  against  an  officer  of  a  county  court,  the  summons  may  issue  in 
may  be  sned.      the  district  of  which  he  is  an  officer,  or  in  any  adjoining  district 

the  judge  of  which  is  not  the  judge  of  a  court  of  which  the  de- 
fendant is  an  officer. 


Power  to  judge       Sect.  22,  19  &  20  Vict.  c.  108.]     If  a  judge  of  a  county  court 
to  change  shall  be  satisfied  by  either  party  to  a  cause  pending  in  his  court 

venne.  ^y^^  g^jj^  cause  can  be  more  conveniently  or  fairly  tried  in  some 

other  county  court,  he  shall  order  that  the  venue  be  changed,  and 
Form  40.  that  the  cause  be  sent  for  hearing  to  such  other  county  court,  or, 

if  the  judge  shall  be  interested  in  the  matter  of  any  cause  pend- 
ing in  his  court,  he  shall  order  that  the  venue  be  changed,  and 
that  the  cause  be  sent  for  hearing  to  some  convenient  county 
court  of  which  he  is  not  the  judge,  at  his  disci-etion  ;  and  in 
either  case  the  registrar  of  the  court  in  which  the  plaint  was 
entered  shall  forthwith  transmit  by  post  to  the  registrar  of  the 
court  to  which  the  cause  is  to  be  sent  a  certified  copy  of  the 
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plaint,  as  entered  in  the  phiint  book,  the  duplicate  copy  of  the 
summons  and  particulars  served  on  the  defendant,  and  a  cer- 
tified copy  of  the  order  for  changing  the  venue,  and  the  judge  of 
such  last-mentioned  court  shall  appoint  a  day  for  the  hearing,  Jrorm  41. 
notice  whereof  shall  be  .sent  by  po.st  or  otherwise  by  the  regis- 
trar to  both  parties. 

Sect.  28,  19  &  20  Yict.  c.  108.]     In  any  action  in  a  county  If  liquidated 
court  for  a  debt  or  liquidated  money  demand  exceeding  twenty  demand  exc^d 
pounds,  the  plaintiff  may,  at  his  option,  cause  to  be  issued  either  ^^^-^  P^*"**^" 
a  suDMnons  m  the  ordinary  form,  or  a  summons  m  the  form  or  defendant  to 
to  the  effect  given  in  schedide  (B.)  to  this  act  numbered  (1)  ;  give  notice  of 
provided  that  if  such  last-mentioned  summons  be  issued  it  shall  mtention  to 
bo  personally  served  on  the  defendant  twelve  clear  days  before  defend,  on 
the  return  day  thereof,  and  then  if  the  defendant  shall  not  at  ^^t  bv  de?" 
least  six  clear  days  before  such  return  day  give  notice  in  writing,  f^^j^ 
signed  by  himself,  his  attorney  or  agent,  to  the  registrar  of  his 
intention  to  defend,  the  plaintiff  may,  on  or  within  one  month 
after  such  return  day,  without  giving  any  proof  of  his  claim, 
have  judgment  entered  up  against  the  defendant  for  the  amount 
of  his  claim  and  costs,  such  costs  to  be  taxed  by  the  registrar ; 
and  the  order  upon  such  judgment  shall  be  for  payment  forth- 
with, or  at  such  time  or  times  and  by  such  instalments  (if  any)  JFbrm«  11, 12. 
as  the  plaintiff,  or  his  attorney  or  agent,  shall  in  writing  have 
consented  to  take  at  the  time  of  the  entry  of  the  plaint. 

Sect.  29,  19  &  20  Vict.  c.  108.]     If  the  defendant  shall  give  If  notice  to 
such  notice  as  in  the  last  preceding  section  is  specified,  the  ^^«ndbe 
action  shall  be  heard  in  the  ordinary  course ;  but  in  any  event  Sln^K?^^ 
the  registrar  shall,  immediately  after  the  last  day  for  giving 
such  notice,  send  a  letter  to  the  plaintiff  by  post,  stating  therein 
whether  the  defendant  has  or  has  not  been  served  with  such 
summons,  and  whether  he  has  or  has  not  given  notice  of  his  Fttrm  12. 
intention  to  defend. 

Sect.  2,  30  &  31  Vict.  c.  142.]     In  any  action  brought  in  a  In  certain 
county  court  for  the  price  or  value  of  goods  or  chattels  which  actions  m 
or  some  part  of  which  were  sold  and  delivered  to  the  defendant  pj^t^ff^ay 
to  be  dealt  with  in  the  way  of  his  trade,  profession  or  calling,  \^xx^  gammons, 
the  plaintiff  may,  at  his  option,  cause  to  be  issued  a  summons  in  and  if  defcnd- 
the  ordinary  form,  or  (upon  filing  an  affidavit  to  the  effect  set  apt  shall  not 
forth  in  the  form  given  in  schedule  (A.)  to  this  act)  in  the  form  ^J*®  J\otice  of 
contained  in  the  schedule  (B.)  to  this  act,  and  if  such  last-men-  def^d^^udir- 
tioned  summons  be  issued  it  shall  be  personally  served  on  the  ment  may  be 
defendant  by  the  bailiff  of  the  court,  or,  at  the  option  of  the  entered  up. 
plaintiff,  by  the  plaintiff,  his  attorney,  or  by  some  clerk  or  ser-  Rulet  40,  41, 
vant  in  the  permanent  employ  of  the  plaintiff  or  his  attorney,  42. 
twelve  clear  days  at  the  least  before  the  return  day  thereof,  and 
then  if  the  defendant  shall  not^  at  least  six  clear  days  before  jFbrjut  3,  4, 11 
Buch  return  day,  give  notice  in  writing,  signed  by  himself,  his  *  ^^ 
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court  may  be 
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19  &  20  Vict. 
c.  108,  B.  17. 


SnxnmoDs  may 
be  served  or 
process  exe- 
cuted within 
600  yards  of 
district,  &c. 


attoruey  or  ageut,  to  the  registrar  of  the  court  from  which  the 
summons  issued,  of  his  iutentiou  to  defend,  the  plaintiff  may, 
within  two  mouths  after  such  return  day,  without  giving  any 
proof  of  his  claim,  have,  upon  proof  by  affidavit  of  the  service 
of  the  summons,  judgment  entered  up  against  the  defendant  for 
the  amount  of  his  claim  and  costs,  such  costs  to  be  taxed  by 
the  registrar;  and  the  order  upon  such  judgment  shall  be  for 
payment  forthwith,  or  at  such  time  or  times,  and  by  such  instal- 
ments, if  any,  as  the  plaintiif,  or  his  attorney  or  agent,  shall  iu 
writing  have  consented  to  take  at  the  time  of  the  entry  of  the 
plaint :  provided  that  where  the  defendant  shall  give  such 
notice  as  above  specified,  the  action  shall  be  heard  in  the  ordi- 
nary course ;  but  in  any  event  the  registrar  shall,  immediately 
after  the  last  day  for  giving  such  notice,  send  a  letter  to  the 
plaintiif  by  post,  stating  therein  whether  the  defendant  has  or 
has  not  given  notice  of  his  intention  to  defend. 

LXI.  And  be  it  enacted,  that  any  summons  or  other  process 
which  under  this  act  shall  be  required  to  be  served  out  of  the 
district  of  the  court  from  which  the  same  shall  have  issued  mav 
be  served  by  the  bailiff  of  any  court  liolden  under  this  act  in 
any  part  of  England,  and  such  service  shall  be  as  valid  as  if 
the  same  had  been  made  by  the  bailiff  of  the  court  out  of  which 
such  summons  or  other  process  shall  have  issued  within  the 
jurisdiction  of  the  court  for  which  he  acts. 

Sect.  17, 19  &  20  Vict.  c.  108.]  A  summons  may  be  served, 
or  a  warrant  executed,  within  five  hundred  yards  of  the  boun- 
dary of  the  district  of  the  county  court  from  which  the  same 
issued  by  the  bailiff  of  such  court,  or,  by  order  of  the  judge  of 
such  court,  by  such  bailiff  within  the  district  of  any  other 
court. 


Proof  of  ser- 
vice of  process 
ont  of  toe  dis- 
trict, or  in  the 
absence  of  the 
bailiff. 

RhU  27. 

Forms  QfS, 


LXII.  And  be  it  enacted,  that  service  of  any  summons  or 
other  process  of  the  court  which  shall  require  to  be  served 
out  of  the  district  of  the  court  may  be  proved  by  affidavit,  pur- 
porting to  be  sworn  before  any  judge  of  a  county  court,  or 
before  a  master  extraordinary  in  chancery,  or  any  person  now 
authorized  by  law  to  take  affidavits;  and  the  fee  for  taking  such 
affidavit  shall  not  be  more  than  one  shilling,  and  shall  be  costs 
in  the  cause :  and  in  every  case  of  the  unavoidable  absence  of 
the  bailiff  by  whom  any  summons  or  other  process  of  the  court 
shall  have  been  served,  the  notice  of  such  summons  or  other 
process  may  bo  proved,  if  the  judge  shall  think  fit,  in  the  same 
manner  as  a  summons  served  out  of  the  district  of  the  court, 
bat  without  additional  charge  to  either  of  the  parties  to  the 
suit. 

Before  whom         Sect.  58,  19  &  20  Vict.  c.  108.]     Any  affidavit  to  be  used  iu 
affidavits  may    a  county  court  may  be  sworn  before  a  judge  or  registrar  of 


See  19  &  20 
Vict.  c.  108, 
8.58. 
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a  county  court,  without  the  payment  of  any  fee,  or  before  a 
commissioner  to  administer  oaths  in  chancery  in  England,  or 
a  London  commissioner  to  administer  oaths  in  chancery,  or  a 
commissioner  for  taking  affidavits  in  any  superior  court,  such 
commissioners  respectively  not  being  registrars,  or  before  a 
jostice  of  the  peace. 

LXm.  And  bo  it  enacted,  that  it  shall  not  bo  lawful  for  any  Demands  not 
plaintiff  to  divide  any  cause  of  action  for  the  purpose  of  bring-  to  be  divided 
ing  two  or  more  suits  in  any  of  the  said  courts ;  but  any  plain-  ^or  the  parposo 
tiff  having  cause  of  action  for  more  than  twenty  pounds,  for  t^o "j^orc 
which  a  plaint  might  be  entered  under  this  act  if  not  for  more  gnjtg^ 
than  twenty  poimds,  may  abandon  the  excess  and  thereupon  the  ji^i^  43 
plaintiff  shall,  on  proving  his  case,  recover  to  an  amount  not  g^  19  &  20 
exceeding  twenty  {rounds ;  and  the  judgment  of  the  court  upon  vict.  c.  108, 
such  plaint  shall  be  in  full  discharge  of  all  demands  in  respect  s.  24,  as  to 
of  such  cause  of  action,  and  entiy  of  the  judgment  shall  be  n^e  '^T^»  ^^^^* 
accordingly.  P*       * 

LXIV.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  Minors  may 
person  under  the  age  of  twenty-one  years  to  prosecute  any  suit  sue  for  wages, 
in  any  court  holden  under  this  act  for  any  sum  of  money  greater 
than  twenty  pounds  which  may  be  due  to  him  for  wages  or 
piece-work,  or  for  work  as  a  servant,  in  the  same  manner  as  if 
he  were  of  full  age. 

LXV.  And  be  it  enacted,  that  the  jurisdiction  of  the  county  Cases  of  part- 
court  under  this  act  shall  extend  to  the  recovery  of  any  demand,  nership  and 
not  exceeding  the  sum  of  twenty  pounds,  which  is  the  whole  or  mtestacy. 
part  of  the  unliquidated  balance  of  a  partnership  account,  or  the 
amount  or  part  of  the  amount  of  a  distributive  share  under  an 
intestacy,  or  of  any  legacy  under  a  will. 

LXVI.  And  be  it  enacted,  that  it  shall  be  lawful  for  any  Execntorsmay 
executor  or  administrator  to  sue  and  be  sued  in  any  court  holden  sue  and  be 
under  this  act  in  Uke  manner  as  if  he  were  a  party  in  his  own  ^^^^* 
right,  and  judgment  and  execution  shall  be  such  as  in  the  like  ^g^'  ^^  ^ 
case  would  be  given  or  issued  in  any  superior  court. 

LXVII.  And  be  it  enacted,  that  no  privilege,  except  as  herein-  No  privilege 
after  excepted,  shall  be  allowed  to  any  person  to  exempt  him  allowed, 
from  the  jurisdiction  of  any  court  holden  under  this  act. 

Sect.  18,   12  &  13  Vict.  c.  101.]     No    privilege    shall    be  Attorneys  and 
allowed  to  any  attorney,  solicitor,  or  other  person,  to  exempt  solicitors  not 
him  from  the  provisions  of  this  act  or  the  said  act  for  the  more  proviSons  of 
easy  recovery  of  small  debts  and  demands  in  England.  this  act. 

LXVIII.  And  be  it  enacted,  that  where  any  plaintiff  shaU  One  of  several 
have  any  demand  recoverable  under  this  act  against  two  or  ^j^?^jjj^^® 
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more  persons  jointly  answerable,  it  shall  be  sufficient  if  an j  of 
such  persons  be  served  with  process,  and  judgment  maj  be 
obtained  and  execation  issued  against  the  person  or  persons  so 
served,  notwithstanding  that  others  jointly  liable  maj  not  have 
been  served  or  sued,  or  may  not  be  within  the  jurisdiction  of  the 
court ;  and  every  such  person  against  whom  judgment  shall  have 
been  obtained  under  this  act,  and  who  shall  have  satbfied  such 
judgment,  shall  be  entitled  to  demand  and  recover,  in  the  county 
court  under  this  act,  contribution  from  any  other  ()er8on  jointly 
liable  with  him. 

Sect.  8,  13  &  14  Vict.  c.  61.]  Any  person  against  whom  a 
plaint  shall  be  entered  in  any  county  court  may,  if  he  think  fit, 
whether  he  be  summoned  upon  such  plaint  or  not,  in  the 
presence  of  the  clerk  or  assistant  clerk  of  the  court  in  which 
such  plaint  shall  have  been  entered,  or  one  of  their  clerks  re- 
spectively, or  in  the  presence  of  an  attorney  of  one  of  the 
superior  courts,  .^iign  a  statement  confessing  and  admitting  the 
amount  of  the  debt  or  demand,  or  part  of  the  amount  of  the  debt 
or  demand,  for  which  such  plaint  shall  have  been  entered ;  and 
such  clerk  or  assistant  clerk  shall,  as  soon  as  conveniently  may 
be  after  receiving  such  statement,  send  notice  thereof  to  the 
plaintiff,  by  the  ix)st,  or  by  causing  the  same  to  be  delivered  at 
his  usual  place  of  abode  or  business ;  and  thereupon  it  shall  not 
be  necessary  for  the  said  plaintiff  to  pi*ove  the  debt  or  demand 
so  confessed  and  admitted  as  aforesaid  ;  but  the  judge  of  such 
court,  at  the  next  sitting  of  such  court,  whether  the  parties  or 
either  of  them  attend  such  court  or  not,  shall,  upon  proof  by 
affidavit  of  the  signature  of  the  party,  if  such  statement  were 
not  made  in  the  presence  of  the  clerk  or  assistant  clerk,  proceed 
to  give  judgment  for  the  debt  or  demand  so  confessed  and 
admitted,  in  the  same  manner  and  subject  to  the  same  conditions 
as  if  he  had  tried  the  cause  and  given  judgment  thereupon  under 
the  provisions  of  the  said  first-recited  act. 

Sect.  9,  13  &  14  Vict.  c.  61.]  If  the  person  against  whom  a 
plaint  shall  be  entered  in  any  county  court  can  agree  with  the 
person  on  whose  behalf  such  plaint  shall  have  been  entered 
upon  the  amount  of  the  debt  or  demand  in  respect  of  which  such 
plaint  shall  have  been  entered,  and  upon  the  terms  and  condi- 
tions upon  which  the  same  shall  be  paid  and  satisfied,  it  shall 
be  lawful  for  such  ])ersons  respectively,  in  the  presence  of  the 
clerk  or  assistant  clerk  of  the  court  in  which  such  plaint  shall 
liave  been  entered,  or  one  of  their  clerks  respectively,  or  in  the 
presence  of  an  attorney  of  one  of  the  superior  courts,  to  sign  a 
statement  of  the  amount  of  the  debt  or  demand  so  agreed  upon 
between  such  persons  respectively,  and  of  the  terms  and  condi- 
tions upon  which  the  same  shall  be  paid  or  satisfied,  such  clerk 
or  assistant  clerk  shall  receive  such  statement,  and  shall  there- 
upon, upon  proof  by  affidavit  of  the  signature  of  the  party,  if 
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such  statemeut  wei*e  not  made  in  the  presence  of  the  clerk  or 

assistant  clerk,  enter  up  judgment  for  the  plaintififfor  the  amount 

of  the  debt  or  demand  so  agreed  on,  and  upon  the  terms  and 

conditions  mentioned  in  such   statement ;  and  such  judgment 

shall  to  all  intents  and  purposes  be  the  same,  and  have  the  same  Ibrnu  57,  70. 

effect,  and  shall  be  enforced  and  enforceable  in  the  same  manner, 

as  if  it  had  been  a  judgment  of  the  judge  of  the  said  court. 

Sect.  7,  30  &  31  Vict.  c.  142.]     Where  in  any  action  of  con-  In  certain  cases 
tract  brought  or  commenced  in  any  of  her  maiesty*s  suj)erior  jadge  of  rape- 
courts  of  common  law,  the  claim  endorsed  on  the  writ  does  not  ^^  courts  may 
exceed  fifty  pounds,  or  where  such  claim,  though  it  originally  ^  Se?  kT 
exceeded  fifty  pounds,  is  reduced  by  payment  and  admitted  set-  county  court, 
off,  or  otherwise,  to  a  sum  not  exceeding  fifty  pounds,  it  shall 
be  lawful  for  the  defendant  in  the  action,  within  eight  davs  from 
the  day  upon  which  the  writ  shall  have  been  served  upon  him, 
if  the  whole  or  part  of  the  demand  of  the  plaintiff*  be  contested, 
to  apply  to  a  judge  at  chambers  for  a  summons  to  the  plaintiff  Jlulei  68,  69. 
to  show  cause  why  such  action  should  not  be  tried  in  the  county  Ibrmi  21,  22. 
court  or  one  of  the  county  courts  in  which  the  action  might 
have  been  commenced ;  and  on  the  hearing  of  such  summons 
the  judge  shall,  unless  there  be  good  cause  to  the  contrary, 
order  such  action  to  be  tried  accordingly,  and  thereupon  the 
plaintiff  shall  lodge  the  original  writ  and  the  order  with  the 
registrar  of  the  county  court  mentioned  in  the  order,  who  shall 
appoint  a  day  for  the  hearing  of  the  cause,  notice  whereof  shall 
be  sent  by  post  or  otherwise  by  the  registrar  to  both  parties  or 
their  attorneys,  and  the  cause  and  all  proceedings  therein  shall 
be  heard  and  taken  in  such  county  court  as  if  the  action  had 
been  originally  commenced  in  such  county  court ;  and  the  costs 
of  the  parties  in  respect  of  proceedings  subsequent  to  the  order 
of  the  judge  of  the  superior  court  shall  be  allowed  according  to 
the  scale  of  costs  in  use  in  the  county  courts,  and  the  costs  of 
the  proceedings  previously  had  in  the  superior  court  shall  be 
allowed  according  to  the  scale  in  use  in  such  latter  court. 

Sect.  10,  30  &  31  Vict.  c.  142.]     It  shall  be  lawful  for  any  Actions  for 
pei'son  against  whom  an  action  for  malicious  prosecution,  illegal  malicious  pro- 
an'est,  illegal  distress,  assault,  false  imprisonment,  libel,  slander,  J^cution,  &c. 
seduction,  or  other  action  of  tort  may  be  brought  in  a  superior  g^^or  courts 
court  to  make  an  affidavit  that  the  plaintiff  has  no  visible  means  may  bo  re- 
of  paying  the  costs  of  the  defendant  should  a  verdict  be  not  mitted  to 
found  for  the  plaintiff,  and  thereupon  a  judge  of  the  court  in  county  court 
which  the  action  is  brought  shall  have  power  to  make  an  order  ^  3^"8^- 
that,  unless  the  plaintiff  shall,  within  a  time  to  be  therein  men- 
tioned, give  full  security  for  the  defendant's  costs  to  the  satis- 
faction of  one  of  the  masters  of  the  said  court,  or  satisfy  the 
judge  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in  the 
superior  court,  all  proceedings  in  the  action  shall  be  stayed,  or 
in  the  event  of  the  plaintiff  being  unable  or  unwilling  to  give 
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RuUi  70,  71, 
72. 


such  fciecurity,  or  faiiiug  to  satisfy  the  judge  as  aforesaid,  that 
the  cause  be  remitted  for  trial  before  a  county  court  to  be  there- 
in named ;  and  thereupon  the  plaintiff  shall  lodge  the  original 
writ  and  the  order  with  the  registrar  of  such  county  court,  who 
shall  appoint  a  day  for  the  he^iring  of  the  cause,  notice  whereof 
•*<hall  be  sent  by  post  or  otherwi.^e  by  the  registrar  to  both 
Fhrm$  28,  24.    parties  or  their  attorneys  ;  and  the  county  court  so  named  shall 

have  all  the  same  ]>owers  and  jurisdiction  with  respect  to  the 
cause  as  if  l>oth  parties  had  agreed,  by  a  memoi*andum  signed 
by  them,  that  the  said  county  court  should  have  power  to  try 
the  said  action,  and  the  same  had  been  commenced  by  plaint  in 
the  said  county  court  ;  and  the  costs  of  the  parties  in  respect  of 
the  procoedinjzs  subsequent  to  the  order  of  the  judge  of  the 
superior  court  shall  be  allowed  according  to  the  scale  of  costs 
in  use  in  the  county  courts,  and  the  costs  of  the  proceedings  in 
the  superior  court  shall  be  allowed  according  to  the  scale  in  use 
in  such  latter  court. 


In  certain  ciimw 
jadgo  of  SQpe- 
rior  court  may 
order  canse  to 
be  tried  ia 
county  coort. 


i>r«i65. 


Sect.  26,  19  &  20  Vict.  c.  108.]  Where,  in  any  action  of  con- 
tract brought  in  a  superior  court,  the  claim  endorsed  on  the  T\Tit 
d(>e«<  not  exceeil  fifty  pounds,  or  where  such  claim,  though  it 
originally  exceetled  lilty  pounds,  is  reduced  by  payment  into 
court,  payment,  an  admitted  set-off,  or  otherwise,  to  a  sum  not 
exceiHling  fifty  |K>unds,  a  judge  of  a  suj>erior  court,  on  the  ap- 
plication of  either  party,  after  issue  joined,  may,  in  his  dis- 
cretion, and  on  such  terms  as  he  shall  tliink  fit,  order  that  the 
cause  Im>  triini  in  anv  countv  court  which  he  shall  name ;  and 
theivupon  the  plaintiff  shall  lodge  with  the  registrar  of  such 
court  such  ortler  and  the  issue ;  and  the  judge  of  such  court 
shall  appoint  a  day  for  the  hearing  of  the  cause,  notice  whereof 
shall  be  sent  by  |>ost  or  otherwise  by  the  registrar  to  both 
parties  or  their  attorneys :  and  after  such  hearing  the  registrar 
shall  certify  the  result  to  the  master's  office  of  such  superior 
court,  and  judgment  in  accordance  with  such  certificate  may  be 
signeil  in  such  sui>erior  court. 


City  of  London       Sect.  32,  30  &  31  Vict.  c.  142.]     The  section  numbered 
««rt-  twenty-six  in   "The  County  Courts  Act,   ISoG,"  shall  extend 

and  apply  to  the  City  of  London  Court. 


Judge  alone  to 
detcnmne  all 
qoertHMis*  on- 
kssa  janr  be 
summoned. 


LXIX.  And  be  it  enacted,  that  the  judge  of  the  couuty  com  t 
skdl  be  the  sole  judge  in  all  actions  brought  in  the  said  conrty  and 
shall  determine  all  que^^tions  as  well  of  fact  as  of  law,  unless  a 
jury  shall  be  simunoned  as  hereinat^er  mentioned  ;  and  no  suitors 
shall  in  any  case  be  summoneti  to  hold  or  have  any  jurisdiction 
in  any  court  holden  imder  this  act. 


.      .         -  LXX.  And  be  il  enacted,  that  in  all  actions  where  the  amoiiDt 

^  ^     dbimed  sludl  exceed  ^Ye  pounds  it  shall  be  lawfol  fi>r  the  pkiii* 
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tiff  or  defendaut  to  require  a  jury  to  be  summoned  to  tiy  the  jury  when  jwir- 
said  action ;  and  in  all  actions  where  the  amount  claimed  shall  ^<^  require  it. 
not  exceed  five  pounds,  it  shall  be  lawful  for  the  judge  in  his  ituUi  104  to 
discretion,  on  the  application  of  either  of  the  parties,  to  order  107. 
that  such  action  be  tried  by  a  jury  ;  and  in  every  case  such  jury  Forint  46  to 
shall  be  summoned  according  to  the  provisions  hereinafter  con-  *9' 
tained :  provided  always,  that  the  party  requiring  a  jury  to  bo 
summoned  shall  give  to  the  clerk  of  the  court,  or  leave  at  his 
office  such  notice  thereof  as  shall  be  directed  bv  the  rules  made 
for  regulating  the  practice  of  the  court  as  hereinafter  provided  : 
and  the  said  clerk  shall  cause  notice  of  such  demand  of  a  jury, 
made  either  by  the  plaintiff  or  defendant,  to  bo  communicated 
to  the  other  party  to  the  said  action,  either  by  post  or  by  caus- 
ing the  same  to  be  delivered  at  his  usual  place  of  nboile  or 
business ;  but  it  shall  not  be  necessary  for  either  party  to  prove 
on  the  trial  that  such  notice  was  communicated  to  the  other 
party  by  the  clerk. 

LXXI.  And  be  it  enacted,  that  every  party  requiring  any  Partv  reqnir- 
jury  to  be  summoned  shall,  at  the  time  of  giving  the  said  notice,  ing  j'ury  to 
and  before  he  shall  be  entitled  to  have  such  jury  summoned,  pay  ™*!^®  •  ^*" 
to  the  clerk  of  the  court  the  sum  of  five  shillings  for  payment  of  P*^ 
the  jury,  and  such  sum  shall  be  considered  as  costs  in  the  cause, 
unless  otherwise  ordered  by  the  judge. 

LXXn.  And  be  it  enacted,  that  the  sheriff  of  every  county.  Who  shall  be 
and  the  high  bailiffs  of  Westminster  and  Soutliwark,  shall  cause  jurors, 
to  be  delivered  to  the  clerk  of  the  court  a  list  of  persons  quali-  Form$  46  to 
fied  and  liable  to  serve  as  juix)rs  in  the  courts  of  assize  and  nisi  *^- 
prius  for  their  county,  city,  and  borough  respectively,  within 
fourteen  days  from  the  receipt  of  the  jury  book  from  the  clerk 
of  the  peace  of  the  county  or  other  officer,  each  list  containing 
only  the  names  o£  pei*sons  residing  within  the  jurisdiction  of 
the  court,  for  which  list  the  said  sheriffs  and  high  bailiffs  shall 
bo  entitled  to  receive  \out  of  the  general  fund  of  the  court'\ 
a  fee  after  the  rate  of  two-pence  for  every  folio  of  seventy-two 
words ;  and  whenever  a  jury  shall  be  required,  the  clerk  of 
the  court  shall  cause  so  many  of  the  persons  named  in  the  list 
as  shall  be  needed  in  the  opinion  of  the  judge  to  be  summoned 
to  attend  the  court  at  a  time  and  place  to  be  mentioned  in  the 
summons,  and  shall  administer,  or  cause  to  be  administered,  to 
such  of  them  as  shall  be  impanneled  to  try  any  cause  or  causes 
an  oath  to  give  true  verdicts  according  to  the  evidence ;  and 
the  persons  so  summoned  shall  attend  at  the  court  at  the  time 
mentioned  in  the  summons,  and  in  default  of  attendance  shall 
forfeit  such  sum  of  money  as  the  judge  shall  direct,  not  being 
more  than  five  pounds  lor  each  default;  and  the  deUvery  of 
such  summons  to  the  person  whose  attendance  is  required  on 
such  jury,  or  delivery  thereof  to  his  wife  or  servant,  or  any 
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inmate  at  Lis  usual  place  of  abode,  tradiug,  or  dealing,  sliall  be 
deemed  good  service  :  provided  always,  that  no  person  shall  be 
summoned  or  compelled  to  sene  on  such  jury  more  than  twice 
within  one  year,  or  who  shall  have  been  summoned  and  shall 
have  attended  upon  any  jury  at  the  assizes,  or  any  court  of 
nisi  prius,  or  at  the  central  criminal  court  for  tlie  same  count}-, 
within  six  calendar  months  next  before  the  delivery  of  such 
summons. 


Number  of  the 
jury. 

Rule  107. 


LXXIII.  And  be  it  enacted,  that  whenever  there  are  any 
jury  trials  five  jurymen  shall  be  impanneled  and  sworn,  as 
occasion  shall  require,  to  give  their  verdicts  in  the  causes  which 
shall  be  brought  before  them  in  the  said  court,  and  being  once 
sworn  shall  not  need  to  be  re-sworn  in  each  trial ;  aud  either 
of  the  parties  to  any  such  cause  shall  be  entitled  to  his  lawful 
challenge  against  all  or  any  of  the  said  jurors  in  like  manner  as 
he  would  be  entitled  in  any  superior  court ;  and  the  jurymen  so 
sworn  shall  be  required  to  give  an  uuanimous  verdict. 


Proceedings  LXXIV.  And  be  it  enacted,  that  on  the  day  in  that  behalf 

on  hearing  the  named  in  the  summons  the  plaintiff  shall  appear,  and  thereupon 
plaint.  ^^Q  defendant  shall  be  required  to  appear  to  answer  such  plaint ; 

jfbrm  67.  ^^^  q^  answer  being  made  in  court  the  judge  shall  proceed  in 

a  summary  way  to  tiy  the  cause,  and  give  judgment,  without 

further  pleading  or  foimal  joinder  of  issue. 


No  evidence  to       LXXV.  And  be  it  enacted,  that  no  evidence  shall  be  given 
5!?^J^  !?^     ^y  ^^®  plaintiff  on  the  trial  of  any  such  cause  as  afoi^esaid  of 
"  """      any  demand  or  cause  of  action,  except  such  as  shall  be  stated 
in  the  summons  hereby  directed  to  be  issued. 


is  not  in  sum 
mons. 


Notices  to  be 
given  to  the 
clerk  of  special 
defences,  who 
shall  communi- 
cate the  same 
to  the  plaintiff. 

Rnlet  88  to 
99. 

/bruMdO,  81. 


LXXVI.  And  be  it  enacted,  that  no  defendant  in  any  court 
holden  under  this  act  shall  be  allowed  to  set  off  any  debt  or 
demand  claimed  or  recoverable  by  him  from  the  plaintiflT,  or  to 
set  up  by  way  of  defence  and  to  claim  and  have  the  benefit  of 
infancy,  coverture,  or  any  statute  of  limitations,  or  of  his  dis- 
charge under  any  statute  relating  to  bankrupts  or  any  act  for 
relief  of  insolvent  debtor's,  without  the  consent  of  the  plaintiff, 
unless  such  notice  thereof  as  shall  be  directed  by  the  miles  made 
for  regulating  the  practice  of  the  court  shall  liave  been  given  to 
the  clerk  of  the  court ;  and  in  every  case  in  which  the  prac- 
tice of  the  court  shall  require  such  notice  to  be  given,  the  clerk 
of  the  court  shall,  as  soon  as  conveniently  may  be  after  receiv- 
ing such  notice,  communicate  the  same  to  the  plaintiff  by  the 
post,  or  by  causing  the  same  to  be  delivered  at  his  usual  place 
of  abode  or  business;  but  it  shall  not  be  necessaiy  for  the  de- 
fendant to  prove  on  the  trial  that  such  notice  was  communicated 
to  the  plaintiff  by  the  clerk. 
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LXXVII.  And  be  it  enactecl,  that  the  judge  may  in  any  Suits  may  be 
case,  with  the  consent  of  both  parties  to  the  suit,  order  the  settled  by  ar- 
same,  with  or  without  other  matters  within  the  jurisdiction  of  bitration. 
the  court  in  dispute  between  such  parties,  to  be  referred  to  ^^^  222. 
arbitration,   to  such  person  or  |)ersons,  and  in  such  manner  Form  120. 
and  on  such  terms  as  he  shall  think  reasonable  and  just ;  and  By  14  S;  13 
such  reference  shall  not  be  revocable  by  cither  party,  except   ^^^-  ^-  J?» 
by  consent  of  the  judge;  and  the  award  of  the  arbitrator  or  J^J^w^'^"' 
arbitrators  or  umpire  shall  be  entered  as  the  judgment  in  the  minister  an 
cause,  and  shall  be  as  binding  and  effectual  to  all  intents  as  oath. 
if  given  by  the  judge:  provided  that  the  judge  may,  if  he  think 
fit,  on  application  to  him  at  the  first  court  held  after  the  ex- 
piration of  one  week  after  the  entry  of  such  award,  set  aside 
any  such  award  so  given  as  aforesaid,  or  may,  with  the  consent 
of  both  parties  aforesaid,  revoke  the  reference,  or  order  another 
reference  to  be  made  in  the  manner  aforesaid. 

LXXVIII.  And  be  it  enacted,  that  five  of  the  judges  of  the  Forma  of  pro- 
superior  courts  of  common  law  at  Westminster,  including  the  cednrein 
lord  chief  justice  of  the  court  of  Queen's  Bench,  the  lord  chief  f^[J^'by*the 
justice  of  the  court  of  Common  Pleas,  and  the  lord  chief  baron  judges, 
of  the  court  of  Exchequer,  or  one  of  the  said  chiefs  at  the  least,  g^  jg  ^  go 
sliall  have  power  to  make  and  issue  all  the  general  rules  for  vict  c.  108, 
regulating  the  practice  and  proceedings  of  the  county  courts  b.  32,  below, 
holden  under  this  act,  and  also  to  frame  forms  for  eveiy  pro- 
ceeding in  the  said  courts  for  which  they  shall  think  it  neces- 
sary that  a  form  be  provided,  and  also  for  keeping  all  books, 
entries,  and  accounts  to  be  kept  by  the  clerks  of  the  said  courts, 
and  from  time  to  time  to  alter  any  such  nde  or  form  ;  and  the 
rules  so  made  and  the  forms  so  framed  shall  be  observed  and 
used  in  all  the  courts  holden  under  this  act;  and  in  any  case 
not  expressly  provided  for  herein  or  by  the  said  rules,   the 
general  principles  of  practice  in  the  superior  courts  of  common 
law  may  be  adopted  and  applied,  at  the  discretion  of  the  judges, 
to  actions  and  proceedings  in  their  several  courts. 

Sect.  32,  19  &  20  Vict.  c.  108.]     The  lord  chancellor  may  Rules,  &c.,for 
appoint  five  county  court  judges,  and  from  time  to  time  fill  up  regulating 
any  vacancies  in  their  number,  to  frame  rules  and  orders  for  ^^flf^™rta 
regulating  the  practice  of  the  courts  and  forms  of  proceedings  ^nd  ^nns  of 
therein,  and  from  time  to  time  to  amend  such  rules,  orders  and  proceedings, 
forms ;  and  such  rules,  orders  and  forms,  or  amended  rules,  to  be  framed 
orders  and  forms,  certified  under  the  hands  of  such  judges,  or  by  judges  ap- 
any  three  or  more  of  them,  shall  be  submitted  to  the  lord  j^'J^^n'^ 
chancellor,  who  may  allow  or  disallow,  or  alter  the  same ;  and  cellor, 
the  rules,  orders  and  forms,  or  amended  rules,  orders  and  forms, 
so  allowed  or  altered  shall,  from  a  day  to  be  named  by  the  lord 
chancellor,  be  in  force  in  every  county  court. 
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Time  and 
mode  of  cer- 
tain proceed- 
ings to  be 
regulated  b j 
rules  of  prac- 
tice. 


As  to  amend- 
ment of  defects 
and  errors  of 
proceedings, 
&c.  • 

Ai  to  amend- 
ment,Bee 
Rulet  119  to 
128. 


Bankruptcy 
and  insolrency 
of  plaintiff  not 
to  cause  action 
to  abate,  if  as- 
Bignees  elect  to 
continue  it 

At  to  abate- 
ment in  other 
cases,  see 
JRules  198, 
199,200. 


Sect.  5,  19  &  20  Vict.  c.  108.]  Where  the  time  within  which 
or  where  the  mode  in  which  anj  proceeding  should  be  taken  in 
the  county  court  is  not  prescribed,  either  in  this  act  or  in  any 
act  relating  to  the  county  courts,  such  time  and  mode  shall  be 
appointed  by  the  rules  of  practice,  orders  and  forms  to  be  made 
as  hereinafter  provided. 

Sect.  57,  19  &  20  Vict.  c.  108.]  The  judge  of  a  county 
court  may  at  all  times  amend  all  defects  and  errors  in  any  pro- 
ceeding in  such  court,  whether  there  is  anything  in  writiog  to 
amend  by,  or  not,  and  whether  the  defect  or  error  be  tliat  of  the 
party  applying  to  amend,  or  not ;  aud  all  such  amendments  maj 
be  made  with  or  without  costs,  and  upon  such  terms,  as  to  the 
judge  may  seem  fit ;  aud  all  such  amendments  as  may  be  neces- 
sary for  the  purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  l>etween  the  parties  shall  be  so  made, 
if  duly  applied  for. 

Sect.  62,  19  &  20  Vict.  c.  108.]  The  bankruptcy  or  insol- 
vency of  the  plaintiff  in  any  action  in  a  county  court,  which  the 
assignees  might  maintain  for  the  benefit  of  the  creditors,  shall 
not  cause  the  action  to  abate  if  the  assignees  shall  elect  to  con- 
tinue such  action,  aud  to  give  security  for  the  costs  thereof, 
within  such  reasonable  time  as  the  judge  shall  order,  but  the 
hearing  of  the  cause  may  be  adjourned  until  such  election  is 
made ;  and  in  case  the  assignees  do  not  elect  to  continue  tbo 
action  and  to  give  such  security  within  the  time  limited  by  the 
order,  the  defendant  may  avail  himself  of  the  bankruptcy  or 
insolvency  as  a  defence  to  the  action. 


Proceedings  if 
plainti£f  does 
not  appear  or 
prove  his  case. 

See  18  &  14 
Vict.  c.  61, 
8. 10,  and 
Mule  in. 


LXXIX.  And  be  it  enacted,  that  if  upon  the  day  of  the 
return  of  any  summons,  or  at  any  continuation  or  adjournment 
of  the  said  court,  or  of  the  cause  for  which  the  said  summons 
shall  liave  been  issued,  the  plaintiff  shall  not  appear,  the  cause 
shall  be  stnick  out ;  and  if  he  shall  appear,  but  shall  not  make 
proof  of  his  demand  to  the  satisfaction  of  the  court,  it  shall  be 
lawful  for  the  judge  to  nonsuit  the  plaintiff,  or  to  give  judgment 
for  the  defendant,  and  in  either  case,  where  the  defendant  shall 
Forms  53,  56.  appear  and  shall  not  admit  the  demand,  to  award  to  the  de- 
fondant,  by  way  of  costs  and  satisfaction  for  his  trouble  and 
attendance,  such  sum  as  the  judge  in  his  discretion  shall  think 
fit,  and  such  sum  shall  be  recoverable  from  the  plaintiff  by  such 
ways  and  means  as  any  debt  or  damage  ordered  to  be  paid  by 
tlic  same  court  can  be  recovered  :  provided  always,  that  if  the 
plaintiff  shall  not  appear  when  called  upon,  and  the  defendant, 
or  some  one  duly  authorized  on  his  behalf,  shall  appear,  and 
admit  the  cause  of  action  to  the  full  amount  claimed,  and  pay 
the  fees  payable  in  the  first  instance  by  the  plaintiff,  the  court, 
if  it  sliall  think  fit,  may  proceed  to  give  judgment  as  if  the 
])1  a  in  tiff  had  appeared. 
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Sect.  10,  13  &  14  Vict.  c.  ^1.]     In  every  case  where  the  If  plaintiff  or 

plaintiff  shall  not  appear,  either  by  himself  or  his  attorney,  upon  his  attorney  do 

the  day  of  the  return  of  any  summons  for  hearing,  or  at  any  ^^^  appear  en 

continuation  or  adjournment  of  the  said  hearing,  and  the  de-  costrmaTbe^* 

fendant  shall  appear  either  by  himself  or  his  attorney  upon  such  awarded  todc- 

day  of  hearing,  continuation  or  adjournment,  it  shall  be  lawful  fendant  for  his 

for  the  judge  to  award  to  the  defendant  or  to  his  attorney,  by  trouble  and 

way  of  costs  of  his  attendance  and  satisfaction  for  his  trouble,  attendance, 

such  sum  as  the  judge  in  his  discretion  shall  think  fit;  and  the  -^"^  IH- 

sum  so  awarded  shall  be  recoverable  from  the  plaintiif  by  such  t^rm  /)3. 
ways  and  means  as  any  debt  or  damage  ordered  to  be  paid  by 
the  same  court  can  be  recovered. 

Sect.  39,  19  &  20  Vict.  c.  108.]     If  in  any  action  of  contmct  In  certain 
the  plaintiff  shall  claim  a  sum  exceeding  twenty  pounds,  or  if  in  cases  defend- 
any  action  of  tort  the  plaintiff  shall  claim  a  sum  exceeding  five  J^t  may  object 
pounds,  and  the  defendant  shall  give  notice  that  he  objects  to  ^j^^^  jjj  ^j^q  ^ 
the  action  being  tried  in  the  county  court,  and  shall  give  secu-  county  court, 
rity,  to  be  approved  of  by  the  registrar,  for  the  amount  claimed 
and  the  costs  of  trial  in  one  of  the  superior  courts  of  common  liule  67. 
law,  not  exceeding  in  the  whole  the  sum  of  one  hundred  and 
fifty  pounds,  all  proceedings  in  the  county  court  in  any  such 
action  shall  be  stayed;  but  if  in  any  such  action  the  defendant  Ihrmsi2,  43. 
do  not  object  to  the  same  being  tried  by  the  county  court,  or 
shall  fail  to  give  the  seciu'ity  aforesaid,  the  county  court  shall 
dispose  of  the  cause  in  the  usual  way  ;  and  the  entry  of  the 
plaint  in  such  action  shall  be  a  sufficient  commencement  of  the 
suit  to  prevent  the  operation  of  any  statute  of  limitation  appli- 
cable to  the  claim  :  provided  that  nothing  herein  contained  shall 
prevent  the  removal  of  any  cause  from  a  county  court  by  writ 
of  certiorari  in  the  cases  and  subject  to  the  conditions  ifl  and 
subject  to  which  such  cause  may  now  be  removed. 

Sect.  18,  13  &  14  Vict.  c.  61.]     If  any  party  shall  sue  another  No  second  suit 
in  any  county  court  for  any  debt  or  other  cause  of  action  for  ^^  second 
which  he  hath  already  sued  him,  and  obtained  judgment  in  any  ^^°^'  '^^  '"° 
otlier  court,  the  proof  of  such  former  suit  having  been  brought 
and  judgment  obtained  may  be  given,  and  the  party  so  suing 
shall  not  be  entitled  to  recover  in  such  second  suit,  and  shall  be 
adjudged  to  pay  three  times  the  costs  of  such  second  suit  to  the  Treble  costs, 
opposite  party. 

Sect.  14,  30  &  31  Vict.  c.  142.]     Whenever  an  action  or  suit  Court  may 
is  brought  in  a  county  court  which  the  court  has  no  jurisdiction  award  costs 
to  try,  the  judge  shall  order  the  cause  to  be  struck  out,  and  ^^'S^??  " 
shall,  unless  the  parties  consent  to  the  court  having  jurisdiction  wantof  iuris- 
to  try  the  same,  have  power  to  award  costs  in  the  same  manner,  diction, 
to  the  same  extent,  and  recoverable  in  the  same  manner,  as  if 
the  court  had  jurisdiction  in  the  matter  of  .«uch  plaint,  and  the 
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where  defend- 
sat  does  not 
Appear. 


Rule  2. 


Where  defend- 
ant appears 
anda^its 
the  cUim. 

JRtile2. 


Proceedings 
if  the  defend- 
ant does  not 
appear. 


Eule  172,  at 
to  new  trial, 
not  to  apply 
to  this  section. 


Where  jndg- 
mcnt  does  not 
exceed  201, 
jndge  may 
order  payment 
by  instalmonts. 

Ifulet  142, 
148. 

Ihrm  69. 


pUiDtiff  had  not  appeared,  or  had  appeared  and  &iled  to  {»t>Te 
hifl  demand. 

Sect-  16,  30  &  31  Vict.  c.  142.]  If  in  any  action  founded  on 
contract  a  defendant  shall  not  appear  at  the  hearing,  either  in 
pen<on  or  by  .«ome  person  duly  aothorized  on  his  behalf,  and  no 
sntficient  excuse  for  the  defendant^ri  absence  shall  be  shown,  the 
registrar  may,  by  leave  of  the  judge,  upon  due  proof  of  the 
ser\'ice  of  the  summons  and  of  the  debt  being  due  and  owing, 
enter  up  judgment  for  the  plaintiff*,  and  have  the  same  power  to 
make  an  order  for  payment  by  instalments,  or  to  enter  np  judg- 
ment of  nonsuit,  or  to  strike  out  or  adjourn  the  cause,  as  the 
judge  of  the  county  court  has ;  and  such  judgment  shall  be  as 
valid  as  if  l>oth  parties  had  attended  the  court ;  but  the  judg- 
ment, and  any  execution  thereon,  may  be  set  aside,  and  a  new 
trial  granted  upon  such  terms,  if  any,  as  the  judge  may  think 
fit  to  require. 

Sect.  17, 30  &  31  Vict.  c.  142.]  Where  a  defendant  appearing 
at  the  hearing  either  in  person  or  by  some  person  duly  authorized 
to  appear  for  him  admits  the  claim,  the  registrar  may,  by  leave 
of  the  judge,  settle  the  terms  and  conditions  upon  which  it  is  to 
be  paid,  and  enter  up  judgment  accordingly  as  a  judgment  of 
the  court. 

LXXX.  And  be  it  enacted,  that  if  on  the  day  so  named  in 
the  summons,  or  at  any  continuation  or  adjournment  of  the 
court  or  cause  in  which  the  summons  was  issued,  the  defendant 
shall  not  appear,  or  sufficiently  excuse  his  absence,  or  shall 
neglect  to  answer  when  called  in  court,  the  judge,  upon  due 
proof  of  service  of  the  summons,  may  proceed  to  the  hearing  or 
trial  of  the  cause  on  the  part  of  the  plaintiff  only,  and  the  judg- 
ment thereupon  shall  be  as  valid  as  if  both  parties  had  attended: 
provided  always,  that  the  judge  in  any  such  case,  at  the  same 
or  any  subsequent  court,  may  set  aside  any  judgment  so  given 
in  the  absence  of  the  defendant,  and  the  execution  thereupon, 
and  may  grant  a  new  trial  of  the  cause,  upon  such  terms,  if  any, 
as  to  payment  of  costs,  giving  security  for  debt  or  costs,  or 
such  other  tenns  as  he  may  think  fit,  on  sufficient  cause  shown 
to  him  for  that  purpose. 

Sect.  45,  19  &  20  Vict.  c.  108.]  Where  judgment  has  been 
obtained  in  a  county  court  for  a  sum  not  exceeding  twenty 
pounds,  exclusive  of  costs,  the  judge  may  order  such  sum  and 
the  costs  to  be  paid  at  such  time  or  times,  and  by  such  instal- 
ments, if  any,  as  lie  shall  think  hi,  and  all  such  monies  shall  be 
paid  into  court ;  but  in  all  other  eases  he  shall  order  the  full 
amount  for  which  judgment  has  been  obtained  to  be  paid  either 
forthwith  or  within  fourteen  clear  days  from  the  date  of  the 
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judgment,  unless  tlic  plaintiff,  or  his  counsel,  attorney,  or  agent  In  other  cases 
will  consent  that  the  same  shall  be  paid  by  instalments,  in  conseotof 
which  case  the  judge  shall  order  the  same  to  be  jwiid  at  such  plai^tiffg 
time  or  times,  and  by  such  instalments,  if  any,  as  shall  be  con-  ^^^^^^^T- 
seuted  to  ;  and  all  such  monies,  whether  payable  in  one  sum  or 
by  instahnents,  shall  be  paid  into  court. 

LXXXI.  And  be  it  enacted,  that  the  judge  may  in  any  case  Judge  niay 
make  orders  for  granting  time  to  the  plaintiff  or  defendant  to  gra^^t  time, 
proceed  in  the  prosecution  or  defence  of  the  suit,  and  also  may  ^»*^*  88  to 
from  time  to  time  adjourn  any  court,  or  the  hearing  or  further 
hearing  of  any  cause,  in  such  manner  as  to  the  judge  may  seem 
fit. 

LXXXn.  And  be  it  enacted,  that  it  shall  be  lawfid  for  the  Defendant 
defendant,  in  any  action  brought  under  this  act,  within  such  ^^7  V^J 
time  as  shall  be  directed  by  the  rules  made  for  regulating  the  ^^^  ^^ 
practice  of  the  court,  to  pay  into  court  such  sum  of  money  as  ^ 
he  shall  think  a  full  satisfaction  for  the  demand  of  the  plaintiff, 
together  with  the  costs  incurred  by  the  plaintiff  up  to  the  time 
of  such  payment;  and  notice  of  such  payments  shall  be  com-  Notice  of  snch 
municat<Hl  by  the  clerk  of  the  court  to  the  plaintiff  by  post,  or  payment  to  be 
by  causing  the  same  to  be  delivered  at  his  usual  place  of  abode  ^^^  ^  plain- 
er business ;  and  the  said  sum  of  money  shall  be  paid  to  the 
plaintiff;  but  if  he  shall  elect  to  proceed,  and  if  the  plaintiff  ^ulet  73  and 
shall  recover  no  further  sum  in  the  action  than  shall  have  been  ^^' 
so  paid  into  court,  the  plaintiff  shall  pay  to  the  defendant  the  Ibrms  20,  29. 
costs  incurred  by  him  in  the  said  action  after  such  payment ; 
and  such  costs  sliall  be  settled  by  the  court,  and  an  order  shall 
thereupon  be  made  by  the  court  for  the  payment  of  such  costs 
by  the  plaintiff. 

LXXXITI.  And  be  it  enacted,  that  on  the  hearing  or  trial  Parties  and 
of  any  action,  or  on  any  other  proceeding  under  this  act,  the  ^^^^  ™fty  bo 
parties  thereto,  their  wives  and  all  other  persons,  may  be  exa-  c^""''*"**^* 
mined,  either  on  behalf  of  the  plaintiff  or  defendant,  upon  oath, 
or  solemn  affirmation  in  those  cases  in  which  persons  are  by 
law  allowed  to  make  affirmation  instead  of  taking  an  oath,  to 
be  administered  by  the  proper  ofiicer  of  the  court. 

Persons  giying 

LXXXrV.  And  be  it  enacted,  that  every  person  who  in  any  ^^  evidence 
examination  upon  oath  or  solemn  affirmation  before  any  judge  ^^^^  ^^^'^ 
of  the  county  court  shall  wilfully  and  corruptly  give  false  ovi-  ^\^  ^15 
dence  shall  be  deemed  guilty  of  perjury.  Vict  c.  100, 

8.19. 

LXXXV.  And  be  it  enacted,  that  either  of  the  parties  to  the  Sommonses 

suit  or  any  other  proceeding  under  this  act  may  obtain,  at  the  to  witneRBca. 

office  of  the  clerk  of  the  court,  summonses  to  witnesses,  to  bo  i?w/<'  100. 

served  by  one  of  the  bailiffs  of  the  court,  with  or  without  a  ^^^^  ^^' 

P.N.  F  F 
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clause  requiring  the  production  of  books,  deeds,  papers  and 
writings  in  their  possession  or  control,  and  in  any  such  sum- 
mons any  number  of  names  may  be  inserted. 

Sect.  31,  19  &  20  Vict.  c.  108.]  A  judge  of  a  county  court, 
in  any  case  where  he  shall  see  fit,  upon  application  on  an  affi- 
davit by  either  party,  may  issue  an  order  under  his  hand  and 
the  seal  of  the  court  for  bringing  up  before  such  court  any 
prisoner  or  person  confined  in  any  gaol,  i>rison  or  place,  under 
any  sentence,  or  under  commitment  for  trial  or  otherwise,  ex- 
cept under  process  in  any  civil  action,  suit  or  proceeding,  to  be 
examined  as  a  witness  in  any  cause  or  matter  depending  or  to 
l)e  inquired  of  or  determined  in  or  before  such  court ;  and  the 
jierson  required  by  any  such  warrant  or  order  to  be  brought 
before  such  court  sliall  be  so  brought,  under  the  same  care  and 
custody,  and  bo  dealt  witli  in  like  manner  in  all  respects,  as  a 
prisoner,  required  by  any  writ  of  habeas  corpus  awarded  by 
any  of  her  majesty's  superior  courts  of  law  at  Westminster  to 
be  brought  before  such  court  to  be  examined  as  a  witness  in 
any  cause  or  matter  depending  before  such  court,  is  now  by  law 
required  to  be  dealt  with :  provided  always,  that  the  person 
having  the  custody  of  such  prisoner  or  person  shall  not  be 
bound  to  obey  such  order  unless  a  tender  be  made  to  him  of 
a  reasonable  sum  for  the  conveyance  and  maintenance  of  a 
proper  officer  or  officers  and  of  the  prisoner  or  person  in  going 
to,  remaining  at,  and  returning  from  such  county  court. 

LXXXVI.  And  be  it  enacted,  that  every  person  on  whom 
any  such  summons  shall  have  been  served,  either  pei-sonally  or 
in  such  other  manner  as  shall  be  directed  by  the  general  rules 
or  pi-actice  of  the  courts,  and  to  whom  at  the  same  time  pay- 
ment or  a  tender  of  payment  of  his  expenses  shall  have  been 
made  on  such  scale  of  allowance  as  shall  be  from  time  to  time 
settled  by  the  general  rules  of  practice  of  the  court,  and  who 
shall  refuse  or  neglect,  without  sufficient  cause,  to  appear,  or  to 
produce  any  books,  papers,  or  writings  required  by  such  sum- 
mons to  be  produced,  and  also  every  person  present  in  court 
who  shall  be  required  to  give  evidence,  and  who  shall  refuse  to 
be  sworn  and  give  evidence,  shall  forfeit  and  pay  such  fine,  not 
exceeding  ten  pounds,  as  the  judge  shall  set  on  him ;  and  the 
whole  or  any  part  of  such  fine,  in  the  discretion  of  the  judge, 
after  deducting  the  costs,  shall  be  applicable  towards  indemni- 
fying the  party  injured  by  such  refusal  or  neglect,  and  the 
remainder  thereof  shall  form  part  of  the  general  fund  of  the 
coui*t  in  which  the  fine  was  imposed. 

LXXXVll.  And  be  it  enacted,  that  payment  of  any  fine 
imposed  by  any  court  under  the  authority  of  this  act  may  be 
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enforced  upon  the  order  of  the  judge  in  like  manner  as  pay-  and  accounted 
ment  of  any  debt  adjudged  in  the  said  court,  and  shall  be  ac-  for. 
counted  for  as  herein  provided.  Farm  BQ. 

LXXXYIII.  And  be  it  enacted,  that  all  the  cost«  of  any  Costs  to  abide 
action  or  proceeding  in  the  court,  not  herein  otherwise  pro-  the  event  of 
vided  for,  shall  be  paid  by  or  apportioned  between  the  parties  "^®  action, 
in  such  manner  as  the  judge  shall  think  fit,  and  in  default  of  ^^'^  ^^' 
any  special  direction  shall  abide  the  event  of  the  action,  and 
execution  may  issue  from  the  recovery  of  any  such  costs  in  like 
manner  as  for  any  debt  adjudged  in  the  said  court. 

LXXXIX.  And  be  it  enacted,  that  every  order  and  judg-  Judgments 
ment  of  any  court  holden  under  this  act,  except  as  herein  pro-  how  far  final, 
vided,  shall  be  final  and  conclusive  between  the  parties ;  but 
the  judge  shall  have  power  to  nonsuit  the  plaintiff  in  every  case 
in  which  satisfactory  proof  shall  not  be  given  to  him  entitling 
either  the  plaintiff  or  defendant  to  the  judgment  of  the  court, 
and  shall  also  in  every  case  whatever  have  the  power,  if  he  Ritiet  172, 
shall  think  fit,  to  order  a  new  trial  to  be  had  upon  such  terms  178. 
as  he  shall  think  reasonable,  and  in  the  meantime  to  stay  the  Form  77. 
proceedings. 

Sect.  14,  13  &  14  Vict.  c.  61.]     If  either  party  in  any  cause  Parties  ag- 
of  the  amount   to  which  jurisdiction    is  given  to  the  county  grievwi  may 
courts  by  this  act  shall  be  dissatisfied  with  the  determination  or  *PP^- 
direction  of  the  said  court  in  point  of  law,  or  upon  the  admis-  /q^  ^ 

sion  or  rejection  of  any  evidence,  such  party  may  appeal  from   „'     ^  ast 
the  same  to  any  of  the  superior  courts  of  common  law  at  West-  g^  '     ' 

minster  [two  or  more  of  the  puisne  judges  whereof  shall  sit  T»L,/f.  within 
out  of  term  as  a  court  of  appeal  for  that  purpose ]y  provided  brackets  re- 
that  such  party  shall,  within  ten  days  after  such  determination  pealed  by 
or  direction,  give  notice  of  such  appeal  to  the  other  party,  or  16  &  16  Vict 
his  attorney,  and  also  give  security,  to  be  approved  by  the  clerk  x'^"*  ^'  *' 
of  the  court,  for  the  costs  of  the  appeal,  whatever  be  the  event  ^     '  ^^^ 
of  the'  appeal,  and  for  the  amount  of  the  judgment,  if  he  be  the     *     'foTf    ' 
defendant  and  the  appeal  be  dismissed  ;  provided  nevertheless,  ^5 
that  such  security,  so  far  as  regards  the  amount  of  the  judg-   irj^j^  jg  jg 
ment,  shall  not  bo  required  in  any  case  where  the  judge  of  the  «^  lo  &  20 
county  court  shall  have  ordered  the  party  appealing  to  pay  the  yj^^  ^  jqq 
amount  of  such  judgment  into  the  hands  of  the  clerk  of  the  g.  68,  p.  447*, 
county  court  in  which  such  action  shall  have  been  tried,  and  and  30  &  81 
the  same  shall  have  been  paid  accordingly  ;  and  the  said  court  Vict  c.  142, 
of  appeal  may  either  order  a  new  trial  on  such  terms  as  it  ^ffhJother 
thinks  fit,  or  may  order  judgment  to  be  entered  for  either  party,  cases  in  which 
as  the  case  may  bo,  and  may  make  such  order  with  respect  to  an  appeal 
the  cost*  of  the  said  appeal  as  such  court  may  think  proper ;  may  oe  had, 
and  such  orders  shall  be  final. 

Sect  15,  13  &  14  Vict  c.  61.]     Such  appeal  shall  be  in  the  Appeal  to  be 
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in  the  form  of 
a  case  agreed 
on  by  both 
parties,  but  if 
they  cannot 
agree,  jndge  to 
settle  and  sign 
it.    Rule  192. 
Jbn»  99. 

So  mnch  of 
13  &  14  Vict. 
c.  61,  8.  14,  as 
limits  the  sit- 
ting of  conrt 
of  appeal  to  a 
time  ont  of 
term,  repealed. 
Appeals  tc  be 
heard  in  tenn 
as  well  as  out 
of  term. 


Power  to 
judges  of  sn- 
perior  courts  to 
make  orders 
regulating 
appeals. 


Appeal  in  ac- 
tions of  eject- 
ment and  where 
title  comes  in 
question,  and 
by  leave  of 
judge  in  all 
actions. 

See  also  19  & 
20  Vict.  c.  108, 
s.  C8,  p.  447. 


Parties  may 
agree  not  to 
appeal. 

Ifbrm  64. 


Certiorari  may 
be  granted  in 
certain  cases 
on  security 
given. 

J^  removal 
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form  of  a  case  agreed  on  by  both  parties,  or  their  attomies,  and 
if  they  cannot  agree,  the  judge  of  the  county  court,  upon  being 
applied  to  by  them  or  their  attomies,  shall  settle  the  case  and 
sign  it ;  and  such  case  shall  bo  transmitted  by  the  appellant  to 
the  ride  department  of  the  master's  office  of  the  court  in  which 
the  appeal  is  to  be  brought. 

Sect.  2,  15  &  16  Vict.  c.  54.]  So  much  of  the  thirteenth  and 
fourteenth  Victoria,  chapter  sixty-one,  section  fourteen,  as  limits 
the  court  of  appeal  to  the  puisne  judges  of  the  superior  courts 
of  common  law  at  Westminster,  and  the  sitting  of  the  said  court 
of  appeal  to  a  time  out  of  teim,  is  hereby  repealed  ;  and  all 
appeals  now  depending  or  hereafter  to  be  brought  before  the 
said  superior  courts  shall  be  heard  and  determined  in  term  by 
the  judges  thereof,  as  part  of  the  ordinary  business  of  such 
courts,  or  out  of  term  by  any  two  or  more  of  the  judges  of 
the  said  superior  courts,  sitting  as  a  court  of  appeal  for  that 
piu-pose. 

Sect.  3,  15  &  16  Vict.  c.  54.]  The  judges  of  the  said  supe- 
rior courts,  or  any  five  of  them,  of  whom  a  chief  of  one  of  the 
said  superior  courts  shall  be  one,  may  from  time  to  time  make 
general  orders  for  regulating  the  proceedings  on  appeals,  which 
orders  shall  be  as  valid  as  if  included  in  this  act,  but  shall  not 
be  in  force  uutil  the  end  of  the  session  of  parliament  next  after 
tlie  promulgation  thereof. 

Sect.  13,  30  &  31  Vict.  c.  142.]  An  appeal  from  the  deci- 
sion of  a  county  court  on  the  same  grounds  and  subject  to  the 
same  conditions  as  are  provided  by  section  fourteen  of  the  act 
of  the  thirteenth  and  fourteenth  years  of  the  reign  of  her  pre- 
sent majesty,  chapter  sixty -one,  shall  be  allowed  in  all  actions 
of  crjectment,  and  in  all  actions  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditament  shall  have  come  in  question, 
and,  with  the  leave  of  the  judge,  an  appeal  shall  be  allowed  in 
actions  in  which  an  appeal  is  not  now  allowed,  if  the  judge 
shall  think  it  reasonable  and  proper  that  such  appeal  should  be 
allowed. 

Sect.  69,  19  &  20  Vict.  c.  108.]  No  appeal  shall  lie  from 
the  decision  of  a  county  court,  if  before  such  decision  is  pro- 
nounced both  parties  shall  agree,  in  writing  signed  by  them- 
selves or  their  attornies  or  agents,  that  the  decision  of  the  judge 
shall  be  final,  and  no  such  agreement  shall  require  a  stamp. 

Sect.  38,  19  &  20  Vict.  c.  108.]  Any  action  commenced  in 
a  county  court  for  a  claim  not  exceeding  five  pounds-  may  be 
removed  by  writ  of  certioraii  into  a  superior  court,  if  such 
superior  court  or  a  judge  of  a  superior  court  shall  deem  it 
desirable  that  the  cause  shall  be  tried  in  such  superior  court ; 
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and  if  the  party  ap])lying  for  such  wi'it  j*hall  give  socurity,  to  of  causrt  ahore 
be  approved  of  by  cue  of  the  masters  of  such  8U|)erior  court,  for  ^^-^  ^e  9  &  10 
the  amount  of  the  claim,  and  the  costs  of  the  trial,  not  exceed-     ^^  ^'  ^^» 
iiig  in  all  one  hundred  pounds,  and  shall  further  assent  to  such  13  ^  j^  yj^^ 
terms,  if  any,  as  the  superior  court  or  judge  shall  think  fit  to  c.  Gl,  s.  16, 
impose.  below, 

XC.  And  be  it  enacted,  that  no  plaint  entered  in  any  court  No  actions  to 
holden  imder  this  act  shall  be  removed  or  removable  from  the  h«  remoyed 
said  court  into  any  of  her  majesty's  sui^rior  courts  of  record  by  ^urto^jEuTon 
any  writ  or  process,  unless  the  debt  or  damage  claimed  shall  certain  con- 
exceed  five  pounds,  and  then  only  by  leave  of  a  judge  of  one  of  ditions. 
the  said  superior  courts,  in  cases  which  shall  ap^Hjar  to  the  See  19  &  20 
judge  fit  to  be  tried  in  one  of  the  superior  courts,  and  upon  such  Vict.  c.  108, 
terms  as  to  payment  of  costs,  giving  security  for  debt  or  costs,  »•  88,  ante^ 
or  such  other  terms  as  he  shall  think  fit.  P*  ^*' 

Sect.  16,  13  &  14  Vict.  c.  61.]     No  judgment,  order,  or  de-  No  certiorari, 
termination  given  or  made  by  any  judge  of  a  county  court,  nor  &c.  to  be  al- 
any  cause  or  matter  brought  before  him  or  pending  in  his  court,  l*>^cd. 
shall  be  removed  by  appeal,  motion,  writ  of  error,  certiorari  or  ^^  ^^^ 
othei'wise,  into  any  other  court  whatever,  save  and  except  in  the  ^  *^  ^^^  Jg 
manner  and  according  to  the  provisions  hereinbefore  mentioned.  ^  20  Vict  c. 

108,  B.  38. 

Sect.  22,  13  &  14  Vict.  c.  61.]     It  shall  be  lawful  for  any  Jud^resmay 
judge  of  any  of  her  majesty's  superior  courts  of  common  law  at  hear  implica.- 
Westminster,  as  well  in  term  time  as  in  vacation,  to  hear  and  '*5*°*  vhv"** 
determine  applications  for  writs  of  prohibition  directed  to  the  eithwintenii 
judges  of  the  said  county  courts,  and  to  make  such  rules  or  or  in  vacation, 
orders  for  the  issuing  of  such  writs  as  might  have  been  made  g^  ^g  ^  20 
by  the  court,  and  all  such  rules  or  orders  so  made  by  any  such  vict.  c.  108, 
judge  shall  have  the  same  force  and  effect  as  rules  of  court  for  ss.  40, 41, 42, 
such  pui-poses  now  have,  and  such  writs  shall  be  issued  by  below, 
virtue  of  such  rules  or  orders  as  well  in  term  time  as  in  vaca- 
tion :  provided  always,  that  any  rule  or  order  made  by  any  such 
judge,  or  any  writ  issued  by  virtue  thereof,  may  be  discharged 
or  varied  or  set  aside  by  the  court,  on  application  made  thereto 
by  any  party  dissatisfied  with  such  rule  or  order. 

Sect.  40,  19  &  20  Vict.  e.  108.]     The  granting  by  any  of  the  Rnle  or  ram- 
superior  courts,  or  by  any  judge  thereof,  of  a  rule  or  summons  ^^ns  to  show 
to  show  cause  why  a  writ  of  certiorari  or  prohibition  should  ^f^J^^L^ 
not  issue  to  a  county  court,  shall,  if  the  superior  court  or  a  tlorari  or  pro- 
judge  thereof  so  direct,  operate  as  a  stay  of  proceedings  in  the  hibition  should 
cause  to  which  the  same  shall  relate  until  the  determination  of  not  issne  to  be 
such  rule  or  summons,  or  until  such  superior  court  or  judge  sliall  *  *^^  ^  1*"^ 
otherwise  order ;  and  the  judge  of  the  county  court  shall  from         "°^* 
time  to  time  adjourn  the  hearing  of  such  cause  to  such  day  as 
he  shall  think  fit  until  such  deteimination,  or  until  such  order  Ibrm  67. 
be  made ;  but  if  a  c(»py  of  such  rule  or  summons  shall  not  be 


426  The  County  Courts  Acts, 

served  by  the  party  who  obtained  it  on  the  opposite  party  and 
on  the  registrar  of  the  county  court  two  clear  days  before  the 
day  fixed  for  the  hearing  of  the  cause,  the  judge  of  the  county 
court  may,  in  his  discretion,  order  the  party  who  obtained  the 
rule  or  summons  to  pay  all  the  costs  of  the  day,  or  so  much 
thereof  as  he  shall  think  fit,  unless  the  suj>erior  court  or  a  judge 
thereof  slmll  have  made  some  order  respecting  such  costs. 

Notice  of  writ  Sect.  41,  19  &  20  Vict.  c.  108.]  Where  a  writ  of  certiorari 
of  certiorari  or  or  of  prohibition  addressed  to  a  judge  of  a  county  court  shall 
prohibition  have  been  granted  by  a  superior  court  or  a  judge  thereof,  on  an 
obtaimid^  ea?  parte  application,  and  the  party  who  obtained  it  shall  not 
bo  aent  to  lodge  it  with  the  registnvr,  and  give  notice  to  the  opposite  party 

registrar.  that  it  has  issued,  two  clear  days  before  the  day  fixed  for  hear- 

ing the  cause  to  which  it  shall  relate,  the  judge  of  the  county 
Form  68.  court  may,  in  his  discretion,  order  the  party  who  obtained  the 

writ  to  pay  all  the  costs  of  the  day,  or  so  much  thereof  as  he 
shall  think  fit,  unless  the  superior  court  or  a  judge  thereof  shall 
have  made  some  order  respecting  such  costs. 

Application  Sect.  42,  19  &  20  Vict.  c.  108.]     When  an  application  shall 

for  writ  of  be  made  to  a  superior  court  or  a  judge  thereof  for  a  writ  of 

proWbition  to  prohibition  to  be  addressed  to  a  judge  of  a  county  court,  the 

be^finaJl   d  matter   shall   be   finally   disposed   of    by   rule  or   order,    and 

posed  of  by  '^^  declaration  or  further  proceedings  in  prohibition  shall  be 

rule  or  order,  allowed. 

Rnle  or  order  Sect.  43,  19  &  20  Vict.  c.  108.]  No  writ  of  mandamus  shall 
snbstitnted  for  henceforth  issue  to  a  judge  or  an  oflicer  of  the  county  court  for 
writ  of  man-  refusing  to  do  any  act  relating  to  the  duties  of  his  ofiice ;  but 
damns  to  a  ^^^  party  requiring  such  act  to  be  done  may  apply  to  any  supe- 
of  acounty  ^^^^  court  [or  a  judge  thereof],  uj)on  an  aflidavit  of  the  facts, 
court.  for  a  rule  or  summons  calling  upon  such  judge  or  ofi&cer  of  a 

Wards  within  <»unty  court,  and  also  the  party  to  be  affected  by  such  act,  to 
hra^kett  re-  show  cause  why  such  act  should  not  be  done  ;  and  if  after  the 
pealed  by  service  of  such  rule  or  summons  good  cause  shall  not  be  shown, 

^^Ti  ^^7^^^'  ttio  superior  coiu*t  [or  judge  thereof]  may,  by  rule  or  order, 
^      *  *■   •  direct  the  act  to  be  done,  and  the  judge  or  officer  of  the  county 

court,  upon  being  served  with  such  rule  or  order,  shall  obey  the 
same  on  pain  of  attachment ;  and,  in  any  event,  the  superior 
court  [or  the  judge  thereof]  may  make  such  order  with  respect 
to  costs  as  to  such  court  or  judge  shall  seem  fit. 

Rnle  or  order  Sect.  4,  21  &  22  Vict.  c.  74.]     Whereas  it  is  desirable  that 

requiring  a  the  powers  given  by  section  forty- three  of  the  act  passed  in  the 

judge  or  officer  session  of  parliament  holden  in  the  nineteenth  and  twentieth 

comtto°per-  7®*"^  of  the  reign  of  her  present  majesty,  cha{)tcr  one  hundred 

form  certain  ^^^  eight,  to  any  superior  court  or  a  judge  thereof,  should  be 

dnties  to  be  exercised  only  by  such  superior  court  and  not  by  a  single  judge; 

issued  only  by  be  it  enacted,  that  no  rule  or  summons  requiring  a  judge  or  an 
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officer  of  a  county  court  to  show  cause  why  any  act  relating^  to  a  superior 
the  duties  of  his  office  should  not  be  done,  nor  any  rule  or  order  court 
directing  such  act  to  be  done,  shall  be  issued  or  made  except  by 
the  superior  court,  and  the  said  section  forty-three,  and  any 
provisions  of  the  said  act  having  reference  thereto,  shall  be 
read  and  construed  as  if  the  words  "  or  a  judge  thereof*  were 
not  inserted  in  the  said  section. 

Sect.  44,  19  &  20  Vict.  c.  108.]     When  any  superior  court,  Refusal  of  writ 

or  a  judge  thereof,  shall  have  refused  to  grant  a  writ  of  cer-  o^  certiorari  or 

tiorari  or  of  prohibition  to  be  addressed  to  a  iudffe,  or  such  rule  Pjohibition  or 

,  •     xi      1     i.  J*  *•        •  'a    1  *,\        of  rule  or  order 

or  order  as  m  the  last  preceding  section  is  specmed,  no  other  in  the  nature  of 

superior  court  or  judge  thereof  shall  grant  such  writ,  or  rule,  a  mandamus 

or  order ;  but  nothing  herein  shall  affect  the  right  of  appealing  by  one  court  or 

from  the  decision  of  the  judge  of  the  superior  court  to  the  court  j?^^  ^  ^ 

itself,  or  prevent  a  second  application  being  made  for  such  writ  ^^*^ 

or  rule  or  order  to  the  same  superior  court,  or  a  judge  thereof, 

on  grounds  different  from  those  on  which  the  first  application 

was  founded. 

XCI.  And  bo  it  enacted,  that  [no  person  shall  he  entitled  to  Who  may  ap- 
appear  for  any  other  party  to  any  proceeding  in  any  of  the  pear  for  any 
said  courts  unless  he  he  an  attorney  of  one  of  her  majesty^ s  gn^eriorcourtH 
superior  courts  of  record,  or  a  harrister-at-law  instructed  by   ,rr^,      ..,. 
such  attorney  on   behalf  of  the  party,  or,  by  leave  of  the  i^^ji^t^rff.'*^ 
judge,  any  other  person  allowed  by  the  judge  to  appear  in-  pealed  by 
stead  of  such  party;  but  no  barrister,  attorney,  or  other  per^  15  &  16  Vict. 
son,  except  by  leave  of  the  judge,  shall  be  entitled  to  be  heard  c.  64,  s.  10, 
to  argue  any  question  as  counsel  for  any  other  person  in  any  ^*^^' 
proceeding  in  any  court  holden  under  this  act"] ;  and  no  per- 
son, not  being  an  attorney  admitted  to  one  of  her  majesty's 
superior  courts  of  record,  shall  be  entitled  to  have  or  recover 
any  sum  of  money  for  appearing  or  acting  on  behalf  of  any  other 
person  in  the  said  court ;  and  no  attorney  shall  be  entitled  to 
have  or  recover,  therefore,  any  sum  of  money,  unless  the  debt 
or  damage  claimed  shall  be  more  than  forty  shillings,  or  to  have 
or  recover  more  than  ten  shillings  for  his  fees  and  costs,  unless 
the  debt  or  damage  claimed  shall  be  more  than  ^\e  pounds,  or 
more  than  fifteen  shillings  in  any  case  within  the  summary  juris- 
diction given  by  this  act ;  and  in  no  case  shall  any  fee  exceeding 
one  pound  three  shillings  and  sixpence  be  allowed  for  employing  See  19  &  20 
a  barrister  as  counsel  in  the  cause ;  and  the  expense  of  employ-  Vict.  c.  108, 
ing  a  barrister  or  an  attorney,  either  by  plaintiff  or  defendant,  ^^*tL^^ 
shall  not  be  allowed  on  taxation  of  costs  in  the  case  of  a  plain-  attorney  and 
tiff  where  less  than  ^ye  pounds  is  recovered,  or  in  the  case  of  a  client,  p.  429. 
defendant  where  less  than  ^Ye  pounds  is  claimed,  or  in  any 
case,  unless  by  order  of  the  judge. 

Sect.  10,  15  &  16  Vict.  c.  54.]     And  whereas  by  the  said  net  Proyision  of 
passed  in  tiie  ninth  and  tenth  years  of  her  present  majesty,  it  9  &  10  Vict 
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c.  95, 8.  91,  as 

to  persona 
qualified  to 
practise  before 
county  courts 
repeated. 


Rules  113, 
114. 


was  enacted  that  no  person  should  l)C  entitled  to  appear  for 
any  other  party  to  any  proceeding  in  any  of  the  said  courtjs, 
"  unless  ho  be  an  attorney  of  one  of  her  majesty's  superior 
courts  of  record,  or  a  barrister-at-law  instructed  by  such 
attorney  on  behalf  of  the  party,  or,  by  leave  of  the  judge,  any 
other  pereon  allowed  by  the  judge  to  apjKjar  instead  of  such 
party,  but  that  no  barrister,  attorney,  or  other  j)erson,  except 
by  leave  of  the  judge,  should  be  entitled  to  be  heard  to  argue 
any  question  as  counsel  for  any  other  person  in  any  proceeding 
in  any  court  holden  under  that  act  :**  Be  it  enacted,  tliat  the  said 
last-recited  enactment  bo  repealed ;  and  that  it  slmll  be  lawful 
for  the  party  to  the  suit  or  other  proeoeding,  or  for  an  attorney 
of  one  of  her  majesty's  sui)erior  courts  of  record  being  an 
attorney  acting  genenilly  in  the  action  for  such  |)arty,  but  not 
an  attorney  retained  as  an  advocate  by  such  first-mentioneil 
attorney,  or  for  a  barrister  retained  by  or  on  belialf  of  the 
party,  on  either  side,  but  without  any  right  of  exclusive  or  pi*e- 
aadience,  or,  by  leave  of  the  judge,  for  any  other  person  allowed 
by  the  judge  to  appear  instead  of  the  party,  to  address  the 
court,  but  subject  to  such  regulations  as  the  judge  may  from 
time  to  time  prescribe  for  the  orderly  transaction  of  the  business 
of  the  court. 


Scale  of  costs 
to  be  allowed 
toattomies 
in  certain  pro- 
ceedings in 
county  courts 
to  be  framed 
by  the  judges. 

See  Scale  of 
Cnstty  Chap. 
XVIIL,  ante. 


Costs  of  at- 
torney in 
certain  pro- 
ceedines  to  be 
taxed  by  regis- 
trar as  between 
party  and 
party. 


Sect.  3.?,  19  &  20  Vict.  c.  108.]  With  resixjct  to  proceedings 
in  the  county  courts,  in  actions  where  the  debt  or  damage  claimed 
exceeds  20/.,  the  ^yq  county  court  judges  mentioned  in  the  last 
section  (o)  shall  be  empowered  to  frame  a  scale  of  costs  and 
cliarges  to  be  paid  to  counsel  and  attornics,  and  from  time  to 
time  to  amend  such  scale ;  and  such  scale  or  amended  scsile, 
certified  under  the  hands  of  such  judges,  or  any  three  or  more 
of  them,  shall  be  submitted  to  the  lord  chancellor,  who  may 
allow  or  disallow,  or  alter  the  same ;  and  the  scale  or  amended 
scale  so  allowed  or  altered  shall,  from  a  day  to  be  named  by  the 
lord  chancellor,  be  in  force  in  every  county  coiu-t. 

Sect.  34,  19  &  20  Vict.  c.  108.]  With  respect  to  such  pro- 
ceedings as  are  specified  in  the  last  preceding  section,  all  costs 
and  charges  between  party  and  party  shall  be  taxed  by  the 
registrar  of  the  court  in  which  such  costs  and  charges  were 
incurred ;  but  his  taxation  may  be  reviewed  by  the  judge  of  the 
court  on  the  application  of  either  party,  and  no  costs  or  charges 
shall  be  aUowed  on  such  taxation  which  are  not  sanctioned  by 
the  scale  then  in  force. 


Costs  of  at- 
torney in 
certain  pro- 
cc'edingsin 
county  courts 


Sect.  35,  19  «&  20  Vict.  c.  108.]  With  respect  to  such  pro- 
ceedings as  are  last  hereinbefore  specified,  all  costs  and  charges 
between  attorney  and  client  shall,  on  the  application  either  of 
the  attorney  or  client,  but  not  otherwise,  be  taxed  by  the  regis- 


(a)  Sect  32,  19  &  20  Vict.  c.  lOft,  p.  417. 
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A  r^istry  of 
coanty  courts 
iudgments  to 
be  established. 


Rule  26& 


Ck>iirt  may 
award  execu- 
tion against 
goods. 

RuUi  151  to 
154. 

Formt  70,  71. 

Ibr  cogtt  of 
unproductive 
fvarranttf  see 
JRuU  134. 


Priority  of 
executions 
issuing  out  of 
county  court 


Priority  of 
executions 
issuing  out  of 
superior  court 
and  county 
court. 


as  well  as  satisfaction  on  the  judgment  for  the  smaller  sum ; 
and  if  both  suras  shall  be  equal,  satisfaction  shall  be  entered 
upon  both  judgments. 

Sect.  18,  15  &  16  Vict.  c.  54.]  A  registry  of  every  judg- 
ment entered  in  the  county  courts  for  the  sum  of  ten  pounds 
and  upwards  shall  be  formed  in  such  manner,  in  such  place,  and 
under  such  regulations  as  the  commissioners  of  her  majesty^s 
treasury  shall  appoint,  and  that  for  the  inspection  of  the  said 
register  when  formed  such  fees  shall  be  charged  to  persons 
desirous  of  inspecting  the  same  as  shall  be  appointed  by  the  said 
commissionei*8,  and  the  proceeds  of  such  fees  shall  be  applied  in 
such  manner,  as  the  said  commissioners  shall  appoint,  in  paying 
the  expenses  incurred  in  establishing  and  maintaining  the  said 
register,  and  the  surplus  of  such  fees,  after  providing  for  the 
payment  of  such  expenses,  shall  be  paid  over  to  the  credit  of 
the  consolidated  fund  of  the  united  kingdom  of  Great  Britain 
and  Ireland. 

XCrV.  And  be  it  enacted,  that,  whenever  the  judge  shall 
have  made  an  order  for  the  payment  of  money,  the  amount  shall 
be  recoverable,  in  case  of  default  or  failure  of  payment  thereof 
forthwith,  or  at  the  time  or  times  and  in  the  manner  thereby 
directed,  by  execution  against  the  goods  and  chattels  of  the 
party  against  whom  such  order  shall  be  made ;  and  the  clerk 
of  the  said  court,  at  the  request  of  the  party  prosecuting  such 
order,  shall  issue  under  the  seal  of  the  court  a  writ  of  fieri 
facias  as  a  warrant  of  execution  to  the  high  bailiff  of  the  court, 
who,  by  such  warrant,  shall  be  empowered  to  levy,  or  cause  to 
be  levied,  by  distress  and  sale  of  the  goods  and  chattels  of  such 
party,  such  sum  of  money  as  shall  be  so  ordered,  wheresoever 
they  may  be  found  within  the  district  of  the  court,  whether 
within  liberties  or  without,  and  also  the  costs  of  the  execution  ; 
and  all  constables  and  other  peace  ofi&cers  within  their  several 
jurisdictions  shaD  aid  in  the  execution  of  every  such  warrant. 

Sect.  46,  19  &  20  Vict.  c.  108.]  The  precise  time  when  any 
application  shall  be  made  to  a  registrar  to  issue  a  warrant 
against  the  goods  of  a  party,  shall  be  entered  by  him  in  the 
execution  book,  and  on  the  warrant ;  and  when  more  than  one 
such  warrant  shall  be  delivered  to  the  high  bailiff  to  be  executed, 
he  shall  execute  them  in  the  order  of  the  times  so  entered. 

Sect.  47,  19  &  20  Vict.  c.  108.]  When  a  writ  against  the 
goods  of  a  party  has  issued  from  a  superior  court,  and  a  war- 
rant against  the  goods  of  the  same  party  has  issued  from  a 
county  court,  the  right  to  the  goods  seized  shall  be  determined 
by  the  priority  of  the  time  of  the  delivery  of  the  writ  to  the 
sheriff  to  be  executed,  or  of  the  application  to  the  registrar  for 
the  issue  of  the  warrant  to  be  executed ;  and  the  sheriff,  on 
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demand,  shall,  by  "writing  signed  by  any  clerk  in  the  office  of 
the  under-sheriff,  inform  the  high  bailiff  of  the  precise  time  of 
such  delivery  of  the  writ,  and  the  bailiff,  on  demand,  shall  show 
his  warrant  to  any  sheriff's  officer,  and  such  writing  purporting 
to  be  so  signed,  and  the  indorsement  on  the  warrant,  shall 
respectively  be  sufficient  justification  to  any  high  bailiff  or 
sheriff  acting  thereon. 

Sect.  49,  19  &  20  Vict.  c.  108.]     If  a  judge  of  a  superior  Jndgment  may 
court  shall  be  satisfied  that  a  party  against  whom  judgment  for  h«  removed 
an  amount  exceeding  twenty  pounds,   exclusive  of  costs,  has  "!*<>» roBcnor 
been  obtained  in  a  county  court,  has  no  goods  or  chattels  which  ^  ^^^  jroods^to 
can  be  conveniently  taken  to  satisfy  such  judgment,  he  may,  if  be  taken  ondcr 
he  shall  think  fit^  and  on  such  terms  as  to  costs  as  he  may  direct,  it. 
order  a  writ  of  certiorari  to  issue  to  remove  the  judgment  of 
the  county  court  into  one  of  the  superior  courts,  and  when 
removed,  it  shall  have  the  same  force  and  effect,  and  the  same 
proceedings  may  be  had  thereon,  as  in  the  case  of  a  judgment 
of  such  superior  court ;  but  no  action  shall  be  brought  upon 
such  judgment. 

XCV.  And  be  it  enacted,  that  if  the  judge  shall  have  made  Execution  not 

any  order  for  payment  of  any  sum  of  money  by  instalments,  to  issae  till 

execution  upon  such  order  shall  not  issue  against  the  party  *^^  default  in 

until  after  default  in  payment  of  some  instalment  according  to  ^m^j^tal. 

such  order,  and  execution  or  successive  executions  may  then  ment  and  then 

issue  for  the  whole  of  the  said  sum  of  money  and  costs  then  it  may  issae 

remaining  unpaid,  or  for  such  portion  thereof  as  the  judge  shall  ^or  *he  whole 

order,  either  at  the  time  of  making  the  original  order,  or  at  any  *"™  ^°®' 

subsequent  time,  under  the  seal  of  the  court.  ^^  1^2» 

Turm  70. 

XCVI.  And  be  it  enacted,  that  every  bailiff  or  officer  exe-  What  goods 
cuting  any  process  of  execution  issuing  out  of  the  said  county  may  be  taken 
court,  against  the  goods  or  chattels  of  any  person,  may  by  virtue  ^  execution, 
thereof  seize  and  take  any  of  the  goods  and  chattels  of  such 
person  (excepting    the  wearing   apparel  and  bedding  of  such 
person  or  his  family,  and  the  tools  and  implements  of  his  trade,    ^'^^^  *^ 
to  the  value  of  five  pounds,  which  shall  to  that  extent  be  pro-  fg^ft  2C^ict 
tected  from  such  seizure),  and  may  also  seize  and  take  any  c.  108  s.  49 
money  or  bank  notes  (whether  of  the  Bank  of  England  or  of  above. 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  securities  for  money,  belonging  to 
any  such  person  against  whom  any  such  execution  shall  have 
issued  as  aforesaid. 

XCVn.  And  be  it  enacted,  that  the  high  bailiff  shall  hold  Securities 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  spe-  seized  to  be 
cialties,  or  other  securities  for  money  which  shall  have  been  so  ^  -fij^  ^*^ 
seized  or  taken  as  aforesaid,  as  a  security  or  securities  for  the 
amount  directed  to  be  levied  by  such  execution,  or  so  much 
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thereof  as  shall  not  have  been  otherwise  levied  or  raised,  for  the 
benefit  of  the  plaintiff ;  and  the  plaintiff  may  sue  in  the  name 
of  the  defendant,  or  in  the  name  of  any  person  in  whose  name 
the  defendant  might  have  sued,  for  the  recovery  of  the  sum  or 
sums  secured  or  made  payable  thereby,  when  the  time  of  pay- 
ment thereof  shall  have  arrived. 

Parties  having  XCVIII.  And  he  it  enacted,  that  it  shall  he  lawful  for  any 
obtained  an  un-  party  who  has  obtained  any  unsatisfied  judgment  or  order  in 
sanmed  ]udg-  ^^^  court  held  by  virtue  of  this  act,  or  tinder  any  act  repealed 
taina^^ions  ^^  '^'**  act,  for  the  payment  of  any  debt  or  damages  or  costs, 
on  charge  of  ^^  obtain  a  summons  from  any  county  court  within  the  limits 
frand.  of  which  any  other  party  shall  then  dwell  or  carry  on  his 

jy-j^ y«.         business,  such  summofis  to  be  in  such  form  as  shall  be  directed 

section  U  re-  ^If  '^^  rules  made  for  regulating  the  practice  of  the  county 
pealed  by  the  courts  as  herein  provided,  and  to  be  served  personally  upon 
bankruptcy  the  person  to  whom  it  is  directed,  requiring  him  to  appear  at 
Hepealand  g^^^^  ^i^^  ^g  shall  be  directed  by  the  said  rules  to  answer  such 
Cknirt  Act  things  as  are  named  in  such  summons  ;  and  if  he  shall  appear 
18G9,  Sched.  ^^  pursuance  of  such  summons,  he  may  be  examined  upon 
which  mill  oath  touching  his  estate  and  effects,  and  the  maimer  and  cir- 
come  into  cumstafices  under  which  he  contracted  the  debt  or  incurred 

y^^STO  ^^'^  damages  or  liability  which  is  the  subject  of  the  action  in 

IV hich  judgment  has  been  obtained  against  him;  and  as  to 
the  means  and  expectation  he  then  had,  and  as  to  the  property 
aiid  means  he  still  hath,  of  discharging  the  said  debt  or 
damages  or  liability,  and  as  to  the  disposal  he  may  have 
made  of  any  property ;  and  the  person  obtainiiig  such  sum- 
mons as  aforesaid,  and  all  other  witnesses  whom  the  judge 
shall  think  requisite,  may  be  examined  upon  oath  touching  the 
inquiries  authorized  to  be  made  as  aforesaid;  and  the  costs  of 
such  summons,  and  of  all  proceedings  thereon,  shall  be 
deemed  costs  in  the  cause. 
Saving  of  Sect.  5,  32  &  33  Vict.  c.  62.]     Subject  to  the  provisions 

power  of  com-    hereinafter  mentioned,  and  to  the  prescribed  rules,  any  court 
mittal  for  small  ^^^y  commit  to  prison  for  a  term  not  exceeding  six  weeks,  or 
®  until  payment  of  the  sum  due,  any  person  who  makes  default 

in  payment  of  any  debt  or  instalment  of  any  debt  due  from  him 
in  pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  court :  Provided — 

(1)  That  the  jurisdiction  by  this  section  given  of  committing 
a  person  to  prison  shall,  in  the  case  of  any  court  other 
than  the  supeiior  courts  of  law  and  equity,  be  exer- 
cised only  subject  to  the  following  restrictions,  that  is 
to  say :  — 

(a)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an 

order  made  in  open  court  and  showing  on  its  face 
the  ground  on  which  it  is  issued ; 

(b)  Be  exercised  only  as  respects  a  judgment  of  a  superior 
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court  of  law  or  equity  when  such  judgment  does 
not  exceed  fifty  pounds,  exclusive  of  costs ; 
(c)  Be  exercised  only  as  rcs|)ect  a  judgment  of  a  county 
court  by  a  county  court  judge  or  his  deputy. 

(2)  That  such  jurisdiction  shall  only  he  exercised  where  it  is 
proved  to  the  satisfaction  of  the  court  that  the  person 
making  default  either  has  or  has  had  since  the  date  of 
the  order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  refused 
or  neglected,  or  refuses  or  neglects,  to  pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may  be 
given  in  such  manner  as  the  court  thinks  just ;  and  for  the  pur- 
poses of  such  proof  the  debtor  and  any  witnesses  may  be  sum- 
moned and  examined  on  oath,  according  to  the  prescribed  rules. 

Any  jurisdiction  by  this  section  given  to  the  superior  courts 
may  be  exercised  by  a  judge  sitting  in  chambers  or  otherwise 
in  the  prescribed  manner. 

For  the  purposes  of  this  section  any  court  may  direct  any 
debt  due  from  any  person  in  pursuance  of  any  order  or  judg- 
ment of  that  or  any  other  competent  court  to  be  paid  by  instal- 
ments, and  may  fi'om  time  to  time  rescind  or  vary  such  order. 

Persons  committed  under  this  section  by  a  superior  court  may  j%if  section 
be  committed  to  the  prison  in  which  they  would  have  been  tt^gtUutedfor 
confined  if  arrested  on  a  writ  of  capias  ad  satisfaciendum,  and  iects,  98  ^  99 
every  order  of  cemmittal  by  any  superior  court  shall,  subject  to  ^*J  ^!S*^^ 
the  prescribed  rules,  be  issued,  obeyed  and  executed  in  the  like  fgi^  '       ' 
manner  as  such  writ. 

This  section,  so  far  as  it  relates  to  any  county  court,  shall  be 
deemed  to  be  substituted  for  sections  ninety -eight  and  ninety- 
nine  of  "  The  County  Court  Act,  1846,"  and  that  act  and  the 
acts  amending  the  same  shall  be  construed  accordingly,  and 
shall  extend  to  orders  made  by  the  county  court  with  respect  to 
sums  due  in  pursuance  of  any  order  or  judgment  of  any  court 
other  than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a  satis- 
faction or  extinguishment  of  any  debt  or  demand  or  cause  of 
action,  or  deprive  any  person  of  any  right  to  take  out  execu- 
tion against  the  lands,  goods  or  chattels  of  the  person  impri- 
soned, in  the  same  manner  as  if  such  imprisonment  had  not 
taken  place. 

Any  person  imprisoned  under  this  section  shall  be  discharged 
out  of  custody  upon  a  certificate  signed  in  the  prescribed  maimer 
to  the  effect  that  ho  has  satisfied  the  debt  or  instalment  of  a 
debt  in  respect  of  which  ho  was  imprisoned,  together  with  the 
prescribed  costs  (if  any). 

Sect.  48, 19  &  20  Vict.  c.  108.]     A  judgment  summons  autho-  Summons  for 
rized  by  the  ninety-eighth  section  of  the  act  of  the  ninth  and  commitment 
tenth  years  of  the  reign  of  her  present  majesty,  chapter  ninety-  ^™rt.  iasoe 
five,  may,  by  leave  of  tlie  judge,  be  obtained  from  the  court  in  in  court  in 


434  Tke  Cammty  Comris  Ads. 

which  jodg'  which  judgment  wns^  obtained,  aJ though  the  judgment  debtor 
ment  was  ob-  jihall  not  then  dwell  or  cany  on  bosiness  within  the  district 
*•"''**-  of  sach  conrt,  if  the  judge  shall  think  fit,  in  the  exercise  of  his 

discretion,  to  grant  sach  leave* 

Jndgmeiit  Sect.  61,  19  &  20  Vict,  c  108.]     Anj  judgment  summons 

tfaammtaeBnad  iaaoed  out  of  a  county  court  under  section  ninetr-eight  of  the 
^""*f^^.  act  of  the  ninth  and  tenth  years  of  the  reign  of  Iwer  present 
toBatat  if  in  to^j^^*  chapter  ninety-fiTe,  or  under  this  act,  or  any  warrant 
form  giTco  in  of  commitment  in  respect  of  an  unsatisfied  judgment  or  order 
Thedalc.  •f  a  county  court,  may  respectively  be  in  the  form  or  to  the 

effect  given    in   schedule  (B.)  to  this  act,  numbered  respec- 
Ibrwu  73,74.    tively  (2)  and  (S)  ;  and  all  such  summonses  or  warrants  shall 

be  deemed  sufficient  to  justify  proceedings  under  them  without 
any  further  statement  of  fiicts  to  show  jurisdiction. 

CoamutmeDt  XCIX.  And  be  it  enacted,  that  if  the  party  so  smmmoned 

lor  frauds,  &c.  gkall  not  attend  as  required  by  such  summons^  and  shall  not 

allege  a  sufficient  excuse  for  not  attending,  or  shally  i/"  attend' 

ing,  refuse  to  be  sworn,  or  to  disclose  any  of  the  things  afort" 

^-^' — ^l^        said,  or  if  he  shall  nOt  mahe  answer  touching  the  same  to  the 

^j±J      1870     9f^tisfaction  of  such  judge,  or  if  it  shall  appear  to  such  judge^ 

hw  tke  Banh-    ^''^'^''  ^y  '^^  examination  of  the  party  or  by  any  other  evidence^ 

Tuptcy  Repeal  that  such  party,  if  a  defendant^  in  incurring  the  debt  or  lia- 

and  Insolvent   bility  which  is  the  subject  of  the  action  in  whieh  judgment  has 

Court  Act,        been  obtained,  has  obtained  credit  from  the  plaintiff  under 

false  pretences,  or  by  means  of  fraud  or  breach  of  trusty  or 

has  wilfully  contracted  such  debt  or  liability  without  having 

JlnU  163.  jfQ^  Qf  i^^  same  time  a  reasonable  expectation  of  being  able 

^if^^  74.  fQ  pfiy  or  discharge  the  same,  or  shall  have  made,  or  caused 

to  be  made,  any  gift,  delivery,  or  transfer  of  any  property,  or 
shall  have  charged,  removed,  or  concealed  the  same,  with  in^ 
tent  to  defraud  his  creditors  or  any  of  them  ;  or  if  it  shall 
appear  to  the  satisfaction  of  the  judge  of  the  said  court  that 
the  party  so  summoned  has  then,  or  has  had  since  the  judg- 
ment obtained  against  him,  sufficient  means  and  ability  to 
pay  the  debt  or  damages  or  costs  so  recovered  against  him, 
either  altogether  or  by  any  instalment  or  instalments  which 
the  court  in  which  the  judgment  was  obtained  shall  have 
ordered,  and  if  he  shall  refuse  or  neglect  to  pay  the  same  as 
shall  have  been  so  ordered,  or  as  shall  be  ordered  pursuant 
to  the  power  hereinafter  provided,  it  shall  be  lawful  for  such 
judge,  if  he  shall  thinhfit,  to  order  that  any  such  party  may 
be  committed  to  the  common  gaol  or  house  of  correction  of 
the  county,  district  or  place  in  which  the  party  summoned  is 
resident,  or  to  any  prison  which  shall  be  provided  as  the  prison 
of  the  court,  for  any  period  not  exceeding  forty  days. 

"Power  of  com-  Sect.  1,  22  &  23  Vict.  c.  37.]  If  a  party  summoned  under 
mittal  by  and  by   virtue  of  the  act  of  the  ninth  and  tenth  Victoria^ 
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chapter  ninety-fivCy  section  ninety-eight,  shall  not  attend  as  conntj  conrt 
required  by  such  summons^  or  allege  a  sufficient  excuse  for  judges  under 
not  attending^  it  shall  not  be  lawful  for  the  judge  before  whom  ^  ^^^  ^*^^« 
such  party  shall  have  been  so  summoned  to  order  that  such  ^  be*Merci»ed 
party  shall  be  committed  to  prison^  ufiless  it  shall  appear  to  unless  credit 
the  satisjaction  of  such  judge  that  such  party ^  if  a  defendant,  obtained  by 
in  incurring  the  debt  or  liability  which  is  the  subject  of  the  fraud. 
action  in  which  judgment  has  been  obtained,  has  obtained 
credit  from  the  plaintiff  under  false  pretences  or  by  means  of 
fraud  or  breach  of  trust,  or  has  wilfully  contracted  such  debt  ^  jiT^L, 
or  liability  without  having  had  at  the  same  time  a  reasonable  ^^^  JanflSJO 
expectation  of  being  able  to  pay  or  discharge  the  same,  or  shall  f^y  the  Bank^ 
have  made  or  caused  to  be  made  any  gift,  delivery  or  transfer  ruptcy  Repeal 
of  any  property,  or  shall  have  charged,  removed  or  concealed  o>nd  Inwlrent 
the  same  with  intent  to  defraud  his  creditors  or  any  of  them,   fggg         ' 
or  has  then,  or  has  had  since  the  judgment  obtained  against 
him,  sufficient  means  and  ability  to  pay  the  debt  or  damages 
or  costs  so  recovered  against  him,  either  altogether,  or  by  any 
instalment  or  instalments  which  the  court  in  which  thejudg^ 
ment  was  obtained  shall  have  ordered,  and  shall  have  refused 
or  neglected  to  pay  the  same. 

Sect  I,  12  &  13  Vict.  c.  101.]     From  and  after  the  thirty-  Towhatpri- 
first  day  of  August,  one  thousand  eight  hundred  and  forty-nine,  sons  pcnons 
80  much  of  the  said  act  as  authorizes  any  judge  to  order  any  "*??^  ^^^' 
such  party  or  defendant  to  he  committed  as  hereinhefore  men-  r^j^ited  act  for 
tioned  shall  be  repealed;  and  it  shall  be  lawful  for  any  judge  frauds,  &c. 
who  would  have  been  authorized  under  the  said  act  to  order  any 
party  or  defendant  to  ho  committed  as  aforesaid  for  any  such 
period  as  aforesaid,  to  order  such  party  or  defendant  to  he  com- 
mitted for  the  like  period  to  the  common   gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  superior  courts 
of  justice  may  be  confined  for  the  county,  city,  borough  or  place, 
in  which  such  party  or  defendant  is  resident,  or  to  any  other 
gaol  or  debtors'  prison  for  the  same  county,  city,  borough,  or 
pUice  which  shall  by  any  declaration  of  one  of  laer  majesty's 
principal  secretaries  of  state  be  allowed  as  a  place  of  imprison- 
ment for  persons  committed  under  the  said  act,  so  long  as  such 
declaration  shall  remain  in  force  and   unrevoked,  or  to  any 
prison  (a)  which  has  been  or  shall  be  provided  as  in  the  said  («)  9  &  10 
act  mentioned  as  the  prison  of  the  court  by  the  judge  of  which  Vict.  c.  96, 
such  order  may  be  made  ;  and  all  the  provisions  of  the  said  act  *•  ^^i^^^^' 
applicable  to  and  consequent  upon  the  order  of  commitment  P*       * 
under  the  power  hereinhefore  repealed,  and  to  the  prisons  to 
which  persons  might  he  committed  under  such  order,  shall  apply 
to  and  be  construed  with  reference  to  any  order  made  under  the 
power  hereinbefore  contained,  and  the  prisons  to  which  persons 
may  be  committed  under  such  order. 

Sect.  3,  12  &  13  Vict.  c.  101.]     Provided  always,  and  be  it  Where  debtors' 
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prison  is  sita- 
ated  at  an  in- 
oonvenient  dis- 
tance, or 
crowded,  secre- 
tary of  state 
may  authorize 
commitment  to 
honse  of  cor- 
rection. 


enacted,  that  where  by  reason  of  any  common  gaol  wherein 
debtora  under  judgment  and  in  execution  of  the  superior  courts 
of  justice  may  be  confined  being  situated  at  an  inconvenient  dis- 
tance, or  of  the  crowded  state  of  any  sucli  goal,  or  otherwise,  it 
shall  appear  to  one  of  her  majesty's  principal  secretaries  of  state 
expedient  so  to  do,  it  shall  be  lawful  for  such  secretary  of  state, 
by  order  under  his  hand,  to  authorize  to  be  used  for  the  pur- 
poses of  commitments  under  the  said  act  of  the  tenth  year  of 
her  majesty  any  house  of  correction  or  common  gaol  in  which 
such  debtors  as  aforesaid  may  not  be  confined  (to  be  mentioned 
in  such  order),  and  to  make  orders  for  altering  the  regulations 
of  such  house  of  correction  or  gaol  as  last  aforesaid,  so  far  as 
respects  the  treatment  of  persons  to  bo  committed  under  this 
act,  in  order  that  such  persons  may  be  treated  as  nearly  as  may 
be  in  like  manner  as  if  they  had  been  committed  to  a  gaol  in 
which  such  debtors  as  aforesaid  may  be  confined,  notwithstand- 
ing the  regulations  in  force  in  such  house  of  correction  or  gaol 
to  which  such  persons  may  be  committed ;  and  every  such  order 
may  from  time  to  time  be  revoked  or  varied  by  such  secretary 
of  state  as  occasion  may  require. 


Gaols  main- 
tained bv  lords 
of  liberties  and 
private  persons 
not  to  be  ased 
without  their 
consent. 


Sect.  4,  12  &  13  Vict.  c.  101.]  Provided  also,  and  be  it 
enacted,  that  where,  under  the  provisions  hereinbefore  con- 
tained, persons  might  be  committed  to  any  gaol  or  prison  not 
now  used  for  the  purposes  of  the  said  act  which,  by  reason  <»f 
the  tenure  of  any  liberty  or  fianchise  or  otherwise,  is  main- 
tained at  the  private  charges  of  the  lord  of  such  liberty  or  fran- 
chise or  of  any  other  private  person,  such  gaol  or  [»rison  shall 
not  be  used  for  the  purposes  of  commitments  under  the  said  act 
until  such  lord  or  person  as  aforesaid  shall  have  given  his  con- 
sent in  writing  to  such  gaol  or  prison  being  so  used. 


When  debtors' 
prison  of 
county  is  dis- 
tant from  a 
court,  the  near- 
est debtors' 
prison  of  ad- 
joining court 
may,  by  order 
of  a  secretary 
of  state,  be 
used. 


Sect.  74,  19  &  20  Vict.  c.  108.]  When  any  prison  wherein 
any  person  committed  by  a  county  court  may  1x5  confined  is 
situated  at  an  inconvenient  distance  from  such  court,  one  of  her 
majesty's  principal  secretaries  of  state  may,  by  order  under  his 
hand,  direct  that  persons  committed  by  such  coiu't  shall  1)0  con- 
fined in  any  other  prison  named  in  such  order  to  which  persons 
may  be  committed  from  any  other  county  court,  though  such 
prison  may  be  in  a  different  county,  district,  city,  borough  or 
place  from  that  in  which  such  first-mentioned  court  shall  Ix; 
held,  and  may  from  time  to  time  vary  such  order ;  provided 
that  no  such  order  shall  be  made  without  the  consent  of  tlie 
visiting  justices  of  the  prison  in  which  such  persons  are  to  be 
directed  by  any  such  order  to  bo  confined ;  and  every  person  so 
confined  shall  be  supported  at  the  expense  of  the  county,  dis- 
trict, city,  borough  or  place  in  which  he  shall  have  resided  at 
the  time  of  his  committal. 


Warrants.  437 

Sect.  59,  19  &  20  Vict.  c.  108.]     Every  warrant  of  commit-  Warrants  of 
ment  which  shall  issue  from  a  county  court  shall,  on  whatever  commitment, 
day  it  may  be  issued,  bear  date  on  the  day  on  which  the  order  how  long  to  be 
for  commitment  was  made,  and  shall  continue  in  force  for  one  "^  ^"^' 
year  from  such  date  and  no  longer,  but  no  order  for  commit- 
ment shall  be  drawn  up  or  served. 

C.  And  be  it  enacted^  that  it  shall  he  lawful  for  the  judge  Power  of  judge 
of  any  court  before  whom  such  summons  shall  be  heard,  if  he  *o  rescind  or 
shall  think  fit,  whether  or  not  he  shall  make  any  order  for  the  ^^^  orders. 
committal  of  the  defendant,  to  rescind  or  alter  any  order  that  '^'^T'^ 
shall  have  been  previously  made  against  any  defendant  so  ^^j^    i^o 
summoned  before  him  for  the  payment,   by  instalments  or  ^  ^;^  Banh- 
otherwise,  of  any  debt  or  damages  recovered,  and  to  make  any  ruptcy  Repeal 
further  or  other  order,  either  for  the  payment  of  the  whole  of  and  Insolvent 
such  debt  or  damages  and  costs  forthwith,  or  by  any  instal-  ^^^  '^^^* 
ments,  or  in  any  other  manner  as  such  judge  may  think  rea- 
sonable and  just.  Forms  76,  78. 

CI.  And  be  it  enacted,  that  in  every  case  where  the  de-  Power  to  ex- 
fendant  in  any  suit  brought  in   any  county  court  shall  have  a^w  and 
been  personally  served  with  the  summons  to  appear  or  shall  J^^^«  *£ 
personally  appear  at  the  trial  of  the  same,  the  judge  at  the  cause. 
hearing  of  the  cause,  or  at  any  adjournment  thereof,  ifjudg-  ^  n^n 
ment  shall  be  given  against  the  defendant,  shall  have  the  pg^j^^  ^Sf^ 
same  power  and  authority  of  examining  the  defendant,  and  \gtJan.\%10, 
the  plaintiff  and  other  parties  touching  the  several  things  hytheBankr 
hereinbefore  mentioned,  and  of  committing  the  defendant  to  ruptcy  Repeal 
prison,  and  of  making  an  order,  as  he  might  have  and  exer-  ^f-Z^J^^* 
cise  under  the  provisions  hereinbefore  contained  in  case  the  ^ggg         ' 
plaintiff  had  obtained  a  summons  for  that  purpose  after  the  ji^j^  ig2. 
judgment  obtained  as  hereinbefore  mentioned.  Form  64* 

en.  And  be  it  enacted,  that  whenever  any  order  of  commit-  Mode  of  issu- 
ment  shall  have  been  made  as  aforesaid,  the  clerk  of  the  said  ing  ^^^d  exe- 
court  shall  issue  under  the  seal  of  the  court  a  warrant  of  com-  ^te^oom- 
mitment,  directed  to  one  of  the  bailifi's  of  any  county  court,  who  mitment. 
by  such  warrant  shall  be  empowered  to  take  the  body  of  the 
person  against  whom  such  order  shall  be  made ;  and  all  con-  Rules  164, 
stables  and  other  peace  officers  within  their  several  jurisdictions  ^^^»  ^^^* 
shall  aid  in  the  execution  of  every  such  warrant ;  and  the  gaoler  Form  74. 
or  keeper  of  every  gaol,  house  of  correction  and  prison  men- 
tioned in  any  such  order  shall  be  bound  to  receive  and  keep  the  For  costs  of 
defendant  therein  until  discharged  under  the  provisions  of  this  wiexee^ed 
act,  or  otherwise  by  due  course  of  law  :    [and  no  protection,  ^^^^^ig/'  ^ 
order  or  certificate  granted  by  any  court  of  bankruptcy  or 
for  the  relief  of  insolvent  debtors  shall  be  available  to  dis^ 
charge  any  defendant  from  any  commitment  under  such  last- 
mentioned  order  (a).] 

(a)   Words  within  brackets  repealed  by  sect.  3  of  19  &  20  Vict  c.  108, 
Bchcdule  (A.;. 

P.N,  G  Q 
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debt,  &C. 


ImprimmMBt  Clll.  And  be  it  enacted,  thai  no  imprisonment  mider  this 
not  to  ^^iXt  net  shall  in  anywise  operate  as  a  satisfiiction  or  extinguishment 
^*  J***^^      of  the  debt  or  other  cause  of  action  on  which  a  judgment  has 

been  obtained,  or  protect  the  defendant  from  being  anew  sum- 
moned and  imprisoned  for  anj  new  fraud  or  other  default 
rendering  him  liable  to  be  imprisoned  under  this  act,  or  deprire 
the  plain tifi*  of  any  right  to  take  out  execution  against  the  goods 
and  chattels  of  the  defendant,  in  the  same  manner  as  if  such 
imprisonment  had  not  taken  place. 


How  ezecsticm 
may  be  had  oot 
of  the  jnriadio- 
tionof  the 
court 


Form  167. 


Buleg  169, 
170, 171. 


ClV.  And  be  it  enacted,  that  in  all  cases  where  a  warrant  of 
execution  shall  have  issued  against  the  goods  and  chattels  of 
any  party,  or  an  order  for  his  conmiitment  shall  have  been 
made  under  this  act,  and  such  party  or  his  goods  and  chattels 
shall  be  out  of  the  jurisdiction  of  the  court,  it  shall  be  lawful 
for  the  high  bailiff  of  the  court  to  send  such  warrant  of  execu- 
tion or  of  commitment  to  the  clerk  of  any  other  court  consti- 
tuted under  this  act,  within  the  jurisdiction  of  which  such 
party  or  his  goods  and  chattels  shall  then  be  or  be  believed  to 
be,  with  a  warrant  thereto  annexed,  under  the  hand  of  the  high 
bailiff  and  seal  of  the  court  from  which  the  original  warrant 
issued,  requiring  execution  of  the  same,  and  the  clerk  of  the 
court  to  which  the  same  shall  be  sent  shall  seal  or  stamp  the 
same  with  the  seal  of  his  court,  and  issue  the  same  to  the  high 
bailiff  of  his  court,  and  thereupon  such  last-mentioned  high 
bailiff  shall  be  authorized  and  required  to  act  in  all  respects  as 
if  the  original  warrant  of  execution  or  commitment  had  been 
directed  to  him  by  the  court  of  which  he  is  the  high  bailiff  and 
shall,  within  such  time  as  shall  be  specified  in  the  rules  of  prac- 
tice, rctuim  to  the  high  bailiff  of  the  court  from  which  the  same 
originally  issued  what  he  shall  have  done  in  the  execution  of 
such  process,  and  in  case  a  levy  shall  have  been  made  shall, 
within  such  time  as  shall  be  specified  in  the  rules  of  practice, 
pay  over  all  monies  received  in  pursuance  of  the  warrant  to  the 
high  bailiff  of  the  court  from  which  the  same  shall  have  origi- 
nally issued,  retaining  the  fees  for  execution  of  the  process  ; 
and  where  any  order  of  commitment  shall  have  been  made,  and 
the  person  apprehended,  he  shall  be  forthwith  conveyed,  in 
custody  of  the  bailiff  or  officer  apprdiiending  him,  to  the  gaol 
or  house  of  correction  or  other  prison  of  the  court  within  the 
jurisdiction  of  which  he  shall  have  been  apprehended,  and  kept 
therein  for  the  time  mentioned  in  the  warrant  of  commitment, 
unless  sooner  discharged  under  the  provisions  of  this  act  ;  and 
all  constables  and  other  peace  officers  shall  be  aiding  and  assist- 
ing within  their  respective  districts  in  the  execution  of  such 
warrant. 


Re-issning 
warrants. 


Sect.  5,  15  &  16  Vict.  c.  54.]  That  in  all  cases  where  a 
warrant  of  execution  shall  have  been  issued  against  the  goods 
and  chattels  of  any  person,  or  an  order  for  his  commitment  been 
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made,  and  snch  person  or  his  goods  and  chattels  shall  he  out  of 
the  jurisdiction  of  the  court,  and  such  wan-ant  or  order  shall 
have  heen  sealed  and  stamped  by  the  clerk  of  another  county 
court,  pursuant  to  the  one  hundred  and  fourth  section  of  the 
act  of  the  ninth  and  tenth  Victoria,  chapter  niuety-five,  it  shall 
be  lawful  for  the  said  clerk  of  such  other  court  to  re-issue  the 
said  warrant  or  order  to  the  high  bailiff  of  such  other  court, 
and  thereupon  such  high  bailiff  shall  be  authorized  and  required 
to  act  in  all  respects  in  the  execution  of  the  said  warrant  or 
order,  within  the  jurisdiction  of  the  court  to  which  the  same 
shall  have  been  so  sent,  in  the  same  manner,  with  the  same 
powers,  and  subject  to  the  same  rules  as  if  the  district  to  which 
the  warrant  or  order  shall  have  been  sent  were  within  the 
limits  of  the  court  which  originally  issued  the  warrant  or 
order. 

CV.  And  be  it  enacted,  that  if  it  shall  at  any  time  appear  to  Power  to  judge 
the  satisfaction  of  the  judge,  by  the  oath  or  affirmation  of  any  to  suspend 
person,  or  otherwise,  that  any  defendant  is  unable,  from  sickness  e^tecution  in 
or  other  sufficient   cause,  to   pay  and   discharge  the  debt  or  caaea. 

damages  recovered  against  him,  or  any  instalment  thereof 
ordered  to  be  paid  as  aibresaid,  it  sliall  be  lawful  for  the  judge,  -^^w  66. 
in  his  discretion,  to  suspend  or  stay  any  judgment,  order  or 
execution  given,  made  or  issued  in  such  action,  for  such  time 
and  on  such  terms  as  the  judge  shall  think  fit,  and  so  from  time 
to  time  until  it  shall  appear  by  the  like  proof  as  aforesaid  that 
such  temporary  cause  of  disability  has  ceased. 

CVI.  And  be  it  enacted,  that  no  sale  of  any  goods  which  shall  Rcgnlating  the 
be  taken  in  execution  as  aforesaid  shall  ])e  until  after  the  end  of  sale  of  goods 
five  days  at  least  next  following  the  day  on  which  such  goods  ^^°"^®^^°' 
shall  have  been  so  taken,  unless  such  goods  be  of  a  perishable 
nature,  or  upon  the  request  in  writing  of  the  party  whose  goods  ^^^  189. 
shall  have  been  taken  ;  and  until  such  sale  the  goods  shall  be 
deposited  by  the  bailiff  in  some  fit  place,  or  they  may  remain  in 
the  custody  of  a  fit  person  approved  by  the  high  bailiff  to  bo 
put  in  possession  by  the  bailiff ;  and  it  shall  be  lawful  for  the 
high  bailiff,  from  time  to  time,  as  he  shall   think  proper,  to 
appoint  such  and  so  many  persons  for  keeping  possession,  and  Bailiff  may 
so  many  sworn  brokers  and  appraisers  for  the  purpose  of  sell-  act  at  hroker^ 
ing  or  valuing  any  goods,  chattels,  or  effects  taken  in  execution  »©?  J^  *,i? 
under  this  act,  as  shall  appear  to  him  to  be  necessary,  and  to  ^^^  ^^  » 
direct  security  to  be  taken  from  each  of  them,  for  such  sum  and    '^^^ 
in  such  manner  as  he  shall  think  fit,  for  the  faithful  performance 
of  their  duties  without  injury  or  oppression  ;  and  the  judge  or 
high  bailiff  may  dismiss  any  person,  broker  or  appraiser  so 
appointed  ;  and  no  goods  taken  in  execution  under  this  act  shall 
b«  sold  for  the  purpose  of  satisfying  the  warrant  of  execution 
except  by  one  of  the  brokers  or  appraisers  so  appointed  ;  and 
the  brokers  or  appraiser  so  appointed  shall  be  entitled  to  have,  Rule  189. 

og2 
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out  of  the  produce  of  the  goods  so  distrained  or  sold,  sixpence 
in  the  pound  on  the  value  of  the  goods  for  the  appraisement 
thereof,  whether  by  one  broker  or  more,  over  and  above  the 
stamp  duty,  and  for  advertisements,  catalogues,  sale  and  com- 
mission, and  delivery  of  goods,  one  shilling  in  the  pound  on  the 
net  produce  of  the  sale. 

Sect.  10,  12  &  13  Vict.  c.  101.]  It  shall  be  lawful  for  the 
judge  of  any  court  liolden  under  the  said  act  of  the  tenth  year 
of  her  majesty,  by  any  writing  under  his  hand,  to  authorize  any 
of  the  bailiffs  appointed  by  the  high  bailiff  under  the  said  act  to 
act  as  brokers  or  appraisers,  for  the  purpose  of  selling  or 
valuing  any  goods,  chattels  or  effects  taken  in  execution  under 
the  said  act;  and  the  bailiffs  so  authorized  by  the  judge  may, 
without  other  licence  in  this  behalf,  do  and  perform  all  the 
duties  and  shall  be  entitled  to  the  poundage  which  sworn 
brokers  or  appraisers  may  now  do  and  perform  and  are  entitled 
to  under  the  said  act. 

CVn.  As  to  the  liability  of  goods  taken  in  execution  under 
8  Anne,  c.  17.  Landlords  may  claim  certain  rents  in  arrear. 
Bailiffs  making  levies  may  distrain  for  rent  and  costs.  In 
case  of  replevins,  57  Geo,  3,  c,  93.  Repealed  by  sect.  3  of 
19  4-  20  Vict.  c.  108,  sch.  {A.), 

Sect.  75,  19  &  20  Vict.  c.  108.]  Section  one  of  the  act  of 
the  eighth  year  of  the  reign  of  Queen  Anne,  chapter  fourteen, 
shall  not  apply  to  goods  taken  in  execution  under  the  warrant 
of  a  county  court,  but  the  landlord  of  any  tenement  in  which 
any  such  goods  shall  be  so  taken,  may  claim  the  rent  thereof  at 
any  time  witliin  five  clear  days  from  the  date  of  such  taking,  or 
before  the  removal  of  the  goods,  by  delivering  to  the  bailiff  or 
officer  making  the  levy  any  writing  signed  by  himself  or  his 
agent,  which  shall  state  the  amount  of  rent  claimed  to  be  in 
aiTear,  and  the  time  for  and  in  respect  of  which  such  rent  is 
due ;  and  if  such  claim  be  made,  the  bailiff  or  officer  making  the 
levy  shall  in  addition  thereto  distrain  for  the  rent  so  claimed 
and  the  costs  of  such  distress,  and  shall  not  within  five  days 
next  after  such  distress  sell  any  part  of  the  goods  taken  unless 
they  be  of  a  perishable  nature,  or  upon  the  request  in  writing 
of  the  party  whose  goods  shall  have  been  taken ;  and  the  bailiff 
shall  afterwards  sell  such  of  the  goods  under  the  execution  and 
distress  as  shall  satisfy,  first,  the  cost  of  and  incident  to  the 
sale,  next  the  claim  of  such  landlord,  not  exceeding  the  rent  of 
four  weeks  where  the  tenement  is  let  by  the  week,  the  rent  of 
two  terms  of  payment  where  the  tenement  is  let  for  any  other 
term  less  than  a  year,  and  the  rent  of  one  year  in  any  other 
case,  and  lastly,  the  amount  for  which  the  warrant  issued ;  and 
if  any  replevin  be  made  of  the  goods  so  taken,  the  bailiff  shall, 
potwithstanding,  sell  such  portion  thereof  as  will  sati&fy  the 
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costs  of  and  incident  to  the  sale  under  the  execution,  and  the 
amount  for  which  the  wairant  issued ;  and  in  eitiicr  event  the 
overplus  of  the  sale,  if  any,  and  the  residue  of  the  goods,  shall 
be  returned  to  the  defendant ;  and  the  poundage  of  the  high 
bailifT  and  broker  for  keeping  possession,  appraisement,  and  sale 
under  such  distress,  shall  be  the  same  as  would  have  been 
payable  if  the  distress  had  been  an  execution  of  the  county 
court,  and  no  other  fees  shall  be  demanded  or  taken  in  respect 
thereof. 

CVni.  And  be  it  enacted,  that  no  judgment  or  execution  No  execution 
shall  be  stayed,  delayed  or  reversed  upon  or  by  any  writ  of  ^h^i  ^  stayed 
error  or  supersedeas  thereon,  to  be  sued  for  the  reversing  of  ^JJI" 
any  judgment  given  in  any  court  holdon  under  the  provisions 
of  thb  act. 

CIX.  And  be  it  enacted,  that,  in  or  upon  every  warrant  of  Execution  to 
execution  issued  against  the  goods  and  chattels  of  any  person  ^  superseded 
whomsoever,  the  clerk  of  the  court  shall  cause  to  be  inserted  or  Jeijt^Id  awte, 
endorsed  the  sum  of  money  and  costs  adjudged,  with  the  sums 
allowed  by  this  act  as  increased  costs  for  the  execution  of  such 
warrant ;  and  if  the  party  against  whom  such  execution  shall 
be  issued  shall,  before  an  actual  sale  of  the  goods  and  chattels, 
pay  or  cause  to  be  paid  or  tendered  unto  the  clerk  of  the  court 
out  of  which  such  warrant  of  execution  has  issued,  or  to  the 
bailifT  holding  the  warrant  of  execution,  such  sum  of  money  and 
costs  as  aforesaid,  or  such  part  tliereof  as  the  person  entitled 
thereto  shall  agree  to  accept  in  full  of  his  debt  or  damages  and 
costs,  together  with  the  fees  herein  directed  to  be  paid,  the 
execution  shall  be  superseded,  and  the  goods  and  chattels  of  the 
said  party  shall  be  discharged  and  set  at  liberty, 

ex.  And  be  it  enacted,  that  any  person  imprisoned  under  Debtor  to  be 

this  act  who  shall  have  paid  or  satisfied  the  debt  or  demand,  or  Ij*^^*'^^*^ 

the  instalments  thereof  payable,  and  costs  remaining  due  at  the  J^  n^^nt 

time  of  the  order  of  imprisonment  being  made,  together  with  ofdeM  and 

the  costs  of  obtaining  such  order,  and  all  subsequent  costs,  shall  costs. 

be  discharged  out  of  custody,  upon  the  certificate  of  such  pay-  RuUt  166, 

ment  or  satisfaction,  signed  by  the  clerk  of  the  court,  by  leave  167. 

of  the  judge  of  the  court  in  which  the  order  of  imprisonment  ^(^"^J^* 
«,««  ^Jj^  ^  '^  See  alto  sect.  5 

was  made.  of  Th^  Debtors 

Act,  1869, 
CXI.  And  be  it  enacted,  that  the  clerk  of  every  court  holden  P-  ^^^* 
under  this  act  shall  cause  a  note  of  all  plaints  and  summonses,  ^"J[*^  °^ 
and  of  all  orders,  and  of  all  judgments  and  executions,  and  ^^k^i!"^ 
returns  thereto,  and  of  all  fines,  and  of  all  other  proceedings  of 
the  court,  to  be  fairly  entered  from  time  to  time  in  a  book 
b  eonging  tot  he  courts  which  shall  be  kept  at  the  office  of  the 
court;  and  such  entries  in  the  said  book,  or  a  copy  thereof 
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beariDg  the  seal  of  the  eonrt,  and  purporting  to  he  sgned  and 
eenificrd  as  a  tme  copy  hv  the  clerk  of  the  coon,  shall  at  all 
times  be  admitted  in  all  ooorts  and  places  whatsoerer  as 
evidence  of  such  entries,  and  of  the  proceeding  referred  to  bj 
such  entry  or  entries,  and  of  the  regularity  of  soch  pnioeeding, 
without  any  further  proof. 

CXIL  And  be  it  enacted,  that  the  clerk  or  clerks  of  eTery 
such  court  shall,  in  the  month  of  March  in  each  year,  make  out 
a  correct  lii>t  of  all  sums  of  money  belonging  to  suitors  in  the 
court  which  shall  have  been  paid  into  court,  and  which  shall 
have  remained  unclaimed  for  five  years  before  the  first  day  of 
the  month  of  January  then  last  past,  speci^ring  the  names  of 
the  parties  for  whom  or  on  whose  account  the  same  were  so  paid 
into  court ;  and  a  copy  of  such  list  shall  be  put  up  and  remain 
during  court  hours  in  some  conspicuous  part  of  the  court-house, 
and  at  all  times  in  the  clerk's  office,  and  all  sums  of  money  which 
shall  have  been  paid  into  any  such  court  to  the  use  of  any  suitor 
or  suitors  thereof,  and  which  shall  have  remained  unclaimed  for 
the  period  of  six  years  l^efore  the  passing  of  this  act,  and  which 
are  now  in  the  hands  of  any  commissioner,  trustee,  judge  or 
officer  of  such  court,  or  otherwise  held  in  trust  for  such  suitors, 
and  all  further  sums  of  money  which  shall  hereafter  be  paid  into 
any  such  court,  to  the  use  of  any  suitor  or  suitors  thereof^  shall, 
if  unclaimed  for  the  period  of  six  years  afVer  the  same  shall  have 
been  so  paid  into  court,  l>e  applicable  as  part  of  the  general  fund 
of  the  court,  and  shall  be  carried  to  the  account  of  such  fund, 
and  no  person  shall  be  entitled  to  claim  any  sum  which  shall 
have  remained  unclaimed  for  six  years ;  but  no  time  during 
which  the  person  entitled  to  claim  such  sum  shall  have  been  an 
infant  or  feme  covert,  or  of  unsound  mind,  or  beyond  the  seas, 
shall  be  taken  into  account  in  estimating  the  said  period  of  six 
years. 

CXm.  And  be  it  enacted,  that  if  any  person  shall  wilfully 
insult  the  judge  or  any  juror,  or  any  bailiff,  clerk  or  officer  of 
the  said  court  for  the  time  being,  during  his  sitting  or  attend- 
ance in  court,  or  in  going  to  or  returning  from  the  coiu%  or 
shall  wilfully  interrupt  the  proceedings  of  the  court,  or  other- 
wise misbehave  in  court,  it  shall  be  lawful  for  any  bailiff  or 
officer  of  the  court,  with  or  without  the  assistance  of  any  other 
person,  by  the  order  of  the  judge,  to  take  such  offender  into 
custody,  and  detain  him  until  the  rising  of  the  court ;  and  the 
judge  shall  be  empowered,  if  he  shall  think  fit,  by  a  warrant 
under  his  hand,  and  sealed  with  the  seal  of  the  court,  to  commit 
any  such  offendcr4o  any  prison  to  which  he  has  power  to  commit 
ofientlcrs  under  this  act  for  any  time  not  cxccc<ling  seven  days, 
or  to  ini]K>HC  upon  any  such  offender  a  fine  not  exceeding  A\e 
pounds  for  eveiy  such  offence;  and,  in  default  of  payment  thereof, 
to  commit  the  offender  to  any  such  prison  as  aforesaid  for  any 


paid. 
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needing  seven  dajs,  unless  the  said  fine  be  sooner 


Sect.  2,  12  &  13  Vict.  c.  101.]  From  and  after  the  thirty- 
first  day  of  August,  one  thousand  eight  hundred  and  forty-nine, 
so  much  of  the  last  recited  enactment  as  authorizes  the  judge  to 
commit  any  such  offender  to  any  such  prison  as  therein  men- 
tioned shall  be  repealed,  and  in  any  case  in  which  any  judge 
would  under  such  enactment  have  been  authorized  to  commit 
any  such  offender  to  any  such  prison  as  therein  mentioned  for 
such  period  as  therein  mentioned,  such  judge  shall  be  empowered, 
if  he  think  fit,  by  warrant,  as  therein  mentioned,  to  commit  such 
offender  for  the  like  period  to  any  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  suiKjrior  courts 
of  justice  may  be  confined  for  any  county,  city,  borough  or  place 
wholly  or  in  part  within  any  district  of  such  judge,  or  to  any 
other  gaol  or  debtors'  prison  for  any  such  county,  city,  borough 
or  place  which  shall  by  declaration  as  aforesaid  l>e  allowed  as 
a  place  of  imprisonment  for  persons  committed  under  the  said 
act,  so  long  as  such  declaration  sliall  remain  in  force  and  un- 
revoked, or  t<)  any  prison  which  has  been  or  may  be  provideii, 
as  in  the  said  act  mentionetl,  as  the  prison  of  the  court  by  the 
judge  of  which  such  offender  shall  be  committed. 

CXTV.  And  l>e  it  enacted,  that  if  any  officer  or  bailiff*  of  any  Penalty  for 
court  holden  under  this  act  shall  be  assaulted  while  in  the  exe-  assaulting 
cation  of  his  duty,  or  if  any  rescue  sliall  be  made  or  attempted  l^^ilifjfsi  o*" 
to  be  made  of  any  goods  levied  under  process  of  the  court,  the  [^^n^n  ^ 
person  so  offending  shall  be  liable  to  a  fine  not  exceeding  fi\Q  exocution. 
pounds,  to  be  recovered  by  order  of  the  court,  or  before  a  justice 
of  the  peace  as  hereinafter  provided ;  and  it  shall  be  lawful  for 
the  bailiff*  of  the  court,  or  any  peace  officer,  in  any  such  case,  to 
take  the  offender  into  custody  (with  or  without  warrant),  and 
bring  him  before  such  court  or  justice  accordingly. 

CXV.  And  be  it  enacted,  that  in  case  any  bailiff*  of  the  said  Bailiffs  made 
court  who  shall  be  employed  to  levy  any  execution  against  goods  answerable  for 
and  chattels  shall,  by  neglect  or  connivance  or  omission,  lose  n^^'tolevy 
the  opportunity  of  levying  any  such  execution,  then  upon  com-  execution, 
plaint  of  the  party  aggrieved  by  reason  of  such  neglect,  con- 
nivance, or  omission  (and  the  fact  alleged  being  proved  to  the 
satisfaction  of  the  court  on  the  oath  of  any  credible  witness),  the 
judge  shall  order  such  bailiff*  to  pay  such  damages  as  it  shall 
appear  that  the  plaintiff*  has  sustained  thereby,  not  exceeding  in 
any  case  the  sum  of  money  for  which  the  said  execution  issued, 
and  the  bailiff*  shall  be  lial)le  thereto ;  and  upon  demand  made 
thereof,  and  on  his  refusal  so  to  pay  and  satisfy  the  same,  pay- 
ment therc^)f  shall  l>e  enforced  by  such  ways  antl  moans  as  are 
heroin  provided  for  enforcing  a  judgment  recovered  in  the  said 
court. 
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Bemedics  CXVI.  And  be  it  enacted,  that  if  any  clerk,  bailiff,  or  officer 

against,  and  Qf  ^g  conrt,  acting  under  colour  or  pretence  of  the  process  of 
^^j^^^  the  said  court,  shall  be  charged  with  extortion  or  misconduct, 
other  officers  or  with  not  duly  paying  or  accounting  for  any  money  levied  by 
formisoondoct  him  imder  the  authority  of  thi?  act,  it  shall  be  lawfiil  for  the 

judge  to  inquire  into  such  matter  in  a  summary  way,  and  for 
that  purpose  to  summon  and  enforce  the  attendance  of  all  neces- 
sary parties  in  like  manner  as  the  attendance  of  witnesses  in  any 
case  may  be  enforced,  and  to  make  such  order  thereupon  for  the 
repayment  of  any  money  extorted,  or  for  the  due  payment  of 
any  money  so  levied  as  aforesaid,  and  for  the  payment  of  such 
damages  and  costs,  as  he  shall  think  just ;  and  also,  if  he  shall 
think  fit,  to  impose  such  fine  upon  tlie  clerk,  bailiflf  or  officer, 
not  exceeding  ten  pounds  for  each  offence,  as  he  shall  deem 
adequate  ;  and  in  default  of  payment  of  any  money  so  ordered 
to  be  paid,  payment  of  the  same  may  be  enforced  by  such  ways 
and  means  as  are  herein  provided  for  enforcing  a  judgment 
recovered  in  the  said  court. 

Penalty  on  CX\TI.    And  be  it   enacted,    that   every  treasurer,  clerk, 

®®<*"  f*^*"*©  bailiff,  or  other  officer  employed  in  putting  this  act,  or  any  of 
thoee^owed.  *^®  powers  thereof,  in  execution,  who  shall  wilfully  and  cor- 
ruptly exact,  take,  or  accept  any  fee  or  reward  whatsoever^ 
other  than  and  except  such  fees  as  are  or  shall  be  appointed  and 
allowed  respectively  as  aforesaid,  for  or  on  account  of  anything 
done  or  to  be  done  by  virtue  of  this  act,  or  on  any  account  what- 
soever relative  to  putting  this  act  into  execution,  shall,  upon 
proof  thereof  before  the  said  court,  and  in  the  case  of  a  clerk, 
treasurer  or  high  bailiff,  on  allowance  of  the  finding  of  the 
court  by  the  lord  chancellor,  be  for  ever  incapable  of  serving  or 
being  employed  under  this  act  in  any  office  of  profit  or  emolu- 
ment, and  shall  also  be  liable  for  damages  as  herein  provided. 

CXYTII.  Claims  as  to  goods  taken  in  execution  to  be  ad- 
judicated in  court, — Repealed  by  30  ^  31  Vict.  c.  142, 
sched.  (C). 

High  bailiff  Sect.  31,  19  &  20  Vict.  c.  108.]     If  any  claim  shall  be  made 

may  interplead  to  or  in  respect  of  any  goods  or  chattels  taken  in  execution 
^  to*irood8°'  under  the  process  of  a  coimty  court,  or  in  respect  of  the  pro- 
taken  mexe-  ceeds  or  value  thereof,  by  any  person,  it  shall  be  lawful  for  the 
cation  are  registrar  of  the  court,  upon  application  of  the  high  bailiff,  as 

made.  well  before  as  after  any  action  brought  against  him,  to  issue  a 

summons  calling  before  the  said  court  as  well  the  party  issuing 
such  process  as  the  party  making  such  claim,  and  the  judge  of 
the  court  shall  adjudicate  upon  such  claim,  and  make  such  order 
between  the  parties  in  res|iect  thcix»of,  and  of  the  costs  of  the 
JRvle^  174  to  proceedings,  as  to  him  shall  seem  fit ;  and  shall  also  adjudicate 
1^'  between  such  parties,  or  either  of  them,  and  the  high  bailiff, 

with  respect  to  any  damage  or  claim  of  or  to  damages  arising  or 
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capable  of  arising  out  of  the  execution  of  such  process  by  the 
high  bailiff,  and  make  such  order  in  respect  thereof,  and  of  the 
costs  of  the  proceedings,  as  to  him  shall  seem  fit ;  and  such  F\)rms  79  to 
orders  shall  be  enforced  in  like  manner  as  any  order  in  any  suit  96. 
brought  in  such  court,  and  shall  be  final  and  conclusive  as  be-  Mai/  he  tried 
tweeu  the  parties,  and  as  between  them  or  either  of  them,  and  ^  Orjury, 
the  high  bailiff,  unless  the  decision  of  the  court  shall  be  in  either  ^^^  ^^' 
case  appealed  from,  and  upon  the  issue  of  the  summons  any  Appeal  may 
action  which  shall  have  been  brought  in  any  court  in  respect  of  *^  «^» 
such  claim,  or  of  any  damage  arising  out  of  the  execution  of  ^^iqo^  gi^'* 
such  process,  shall  be  stayed.  p  ^^j         * 

Sect.  72,  19  &  20  Vict.  c.  108.]     Where  any  claim  shall  be  Claimant  of 
made  under  section  one  hundred  and  eighteen  of  the  act  of  the  ^oods  taken 
ninth  and  tenth  years  of  the  reign  of  her  present  majesty,  "*^^°*^*^^ 
chapter  ninety -five,  to  or  in  respect  of  any  goods  taken  in  exe-  ^heij.  y^^  q^ 
cution  under  the  process  of  a  county  court,  the  claimant  may  pay  costs  of 
deposit  with  the  bailiff  either  the  amount  of  the  value  of  the  keepiDg  posses- 
goods  claimed,  such  value  to  be  affixed  by  appi-aisement  in  case  ^'^  otherwise 
of  dispute,  to  be  by  such  bailiff  paid  into  court,  to  abide  the  Kegol^ 
decision  of  the  judge  upon  such  claim,  or  the  sum  which  the 
bailiff  shall  be  allowed  to  charge  as  costs  for  keeping  possession 
of  such  goods  until  such  decision  can  be  obtained,  and  indefaidt 
of  the  claimant  so  doing  the  bailiff  shall  sell  such  goods  as  if  no 
such  claim  had  been  made,  and  shall  pay  into  cornet  the  proceeds 
of  such  sale,  to  abide  the  decision  of  the  j  udge. 

CXIX.  And  be  it  declared  and  enacted,  that  all  actions  of  Actions  of  re- 
replevin  in  cases  of  distress  for  rent  in  arrear  or  damage  feasant  plevin  may  be 
which  shall  be  brought  in  the  county  court,  shall  be  brought     -^^^  f     •* 
without  writ  in  a  court  held  under  this  act. 

CXX.  And  be  it  enacted,  that  in  every  such  action  of  replevin  Plaints,  where 
the  plaints  shall  be  entered  in  the  court  holden  under  this  act  to  be  entered, 
for  the  district  where  the  distress  was  taken. 

CXXI.  How  actions  of  replevin  may  he  removed, — Repealed 
by  \9  S^  20  Vict,  c,  108,  8,  3,  sched,  {A,)y  and  see  sect,  67  of 
that  act. 

Sect.  63,  19  &  20  Vict.  c.  108.]     The  powers  and  responsi-  Begistrar  to 
bilities  of  the  sheriff  with  respect  to  replevin  bonds  and  re-  gj^nt  re- 
plevins shall  henceforth  cease  ;  and  the  regis trai*  of  the  county  P^®^^"^ 
court  of  the  district  in  which  any  distress  subject  to  replevin 
shall  be  taken  shall  be  empowered,  subject  to  the  regulations  Warrant  to 
hereinafter  contained,  to  approve  of  replevin  bonds,  and  to  grant  replevy, 
replevins,  and  to  issue  all  necessary  process  in  relation  thereto,  I\)rm  165. 
and  such  process  shall  be  executed  by  the  high  bailiff  (a). 

(rt)  Common  Law  Procedure  Act,  1860: — 

Enactments  as  to  li/'plevin. 

XXIL  The  provisions  of  an  act  passed  in  the  session  of  parliament  held 
in  tho  19  &  20  V^ict.  c.  108,  which  relate  to  repleyiu,  shall  be  deemed  and 
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Sect.  64,  19  &  20  Yict.  c  108.]  Such  registrar  shall,  at  the 
instaDce  of  the  party  whose  ^roods  shall  have  been  distrained, 
cause  the  same  to  be  replevied  to  such  party,  on  his  giving  one 
or  other  of  such  securities  as  are  mentioned  in  the  next  two  suc- 
ceeding sections. 

Sect.  65,  19  &  20  Vict  c  108.]  An  action  of  replevin  may 
be  commenced  in  any  superior  court  in  the  form  applicable  to 
personal  actions  therein,  and  such  court  shall  have  power  to 
hear  and  determine  the  same ;  and  if  the  replevisor  shall  wish 
to  commence  proceedings  in  any  superior  court,  he  shall,  at  the 
time  of  replevying,  give  security,  to  be  approved  of  by  the 
registrar,  for  such  an  amount  as  such  registrar  shall  deem  suffi- 
cient to  cover  the  alleged  rent  or  damage  in  respect  of  which 
the  distress  shall  have  been  made,  and  the  probable  costs  of  the 
cause  in  a  superior  court,  conditioned  to  commence  an  action  of 
replevin  against  the  distrainer  in  such  superior  court  as  shall  be 
named  in  the  security,  within  one  week  from  the  date  thereof, 
and  to  prosecute  such  action  with  effect  and  without  delay,  and 
unless  judgment  thereon  \ye  obtained  by  default,  to  prove  before 
such  superior  court  that  he  had  good  ground  for  believing  either 
that  the  title  to  some  corporeal  or  incor|K>real  hereditament  or 
to  some  toll,  market,  fair  or  franchise  was  in  question,  or  that 
such  rent  or  damage  exceeded  twenty  pounds,  and  to  make 
return  of  the  goods,  if  a  return  thereof  shall  be  adjudged. 

Sect.  66,  19  &  20  Vict.  c.  108.]  If  the  replevisor  shall  wish 
to  commence  proceedings  in  a  county  court,  he  shall  at  the  time 
of  replevying  give  security,  to  be  approved  of  by  the  registrar, 
for  such  an  amount  as  such  registrar  shall  deem  sufficient  to 
cover  the  alleged  rent  or  damage  in  respect  of  which  the  distress 
shall  have  been  made,  and  the  probable  costs  of  the  cause  in  the 
county  court,  conditioned  to  commence  an  action  of  replevin 
against  the  distrainer  in  the  county  court  of  the  district  in  wliich 
the  distress  shall  have  been  taken,  within  one  month  from  the 
date  of  the  security,  and  to  prosecute  such  action  with  effect  and 
without  delay,  and  to  make  a  return  of  the  goods  if  a  return 
thereof  shall  be  adjudged. 

Sect.  67,  19  &  20  Vict.  c.  108.]  Any  action  of  replevin 
brought  in  a  county  court  shall  be  removed  into  any  superior 
court  by  writ  of  certiorari,  if  the  defendant  shall  apply  to  such 
superior  court  or  to  a  judge  there  for  such  writ,  and  shall  give 

taken  to  apply  to  all  cases  of  replevin,  in  like  manner  as  to  the  cases  of 
replevin  of  goods  distrained  for  rent  or  damage  feasant. 

XXIII.  The  plaintiff  in  replevin  may,  in  answer  to  an  avowry,  pay 
money  into  court  in  satisfaction,  in  like  manner  and  snbjcct  to  the  same 
proceedingrs  as  to  costs  and  otherwise  an  niMHi  a  ]>ttymcut  into  court  by  a 
defendant  in  other  actions. 

XXIV.  Such  payment  into  court  in  rci>lcvin  shall  not,  nor  shall  the 
acceptance  thereof  by  the  defendant  in  satisfaction,  work  a  forfeitore  of 
the  replevin  bond. 
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secnrity,  to  be  approved  of  by  the  master  of  such  superior  court,  anperior  court 
for  such  amount,  not  exceeding  one  hundred  and  fifty  pounds,  as  by  certiorari, 
such  master  shall  think  fit,  conditioned  to  defend  such  action  ^"  certain 
with  effect,  and  unless  the  replevisor  shall  discontinue  or  shall  *^*^^* 
not  prosecute  such  action,  or  become  nonsuit  therein,  to  prove 
before  such  superior  court  that  the  defendant  had  good  ground 
for  believing,  either  that  the  title  to  some  corporeal  or  incor- 
poreal hereditament,  or  to  some  toll,  market,  fair  or  franchise 
was  in  question,  or  that  the  rent  or  damage  in  respect  of  which 
the  distress  shall  have  been  taken  exceeded  twenty  pounds;  and 
every  such  superior  court  shall  have  power  to  determine  the 
same  action. 

Sect.  68,  19  &  20  Vict  c.  108.]     An  appeal  from  the  deci-  Appeal  in 

sions  of  a  county  court,  on  the  same  grounds  and  subject  to  the  actions  of 

same  conditions  as  are  provided  by  the  fourteenth  section  of  the  replevin,  and 

act  of  the  thirteenth  and  fourteenth  years  of  the  reign  of  her  proceedings  in 

present  majesty,  chapter  sixty-one,  shall  be  allowed  in  all  actions  J^^'XT*^^^' 

of  replevin,  where  the  amount  of  rent  or  damage  exceeds  twenty  recoyerv  of 

pounds,  and  in  all  actions  for  the  recovery  of  tenements  where  tenements. 

the  yearly  rent  or  value  of  the  premises  exceeds  twenty  pounds,  Rulet  186  to 

and  in  proceedings  in  interpleader  where  the  money  claimed  or  197. 
the  value  of  the  goods  or  chattels  claimed,  or  of  the  proceeds 
thereof,  exceeds  twenty  pounds,  and  in  all  actions  where  the 
parties  agree  that  the  court  shall  have  jurisdiction. 

CXXII.  Possession  of  small  tenements  may  be  recovered 
by  plaint  in  county  court.     If  tenant,  SfC,  neglect  to  appear, 
or  refuse  to  give  possession,  judge  may,  on  proof  of  service  of 
summons,  issue  a  warrant  to  enforce  the  same. — Repealed  by 
19  Sf  20  Vict.  c.  108,  s.  3,  and  see  sect.  50  of  that  act. 

CXXni.  The  manner  in  which  such  summonses  shall  be 
served. — Repealed  by  19  ^  20  Vict.  c.  108,  s.  3,  sched.  {A.), 
and  see  sect.  54  of  that  act. 

Sect.  50,  19  &  20  Vict.  c.  108.]     When  the  term  and  interest  Possession  of 

of  the  tenant  of  any  corporeal  hereditament,  where  neither  the  small  tene- 

value  of  the  premises  nor  the  rent  payable  in  respect  thereof  monts  may  bo 

shall  have  exceeded  fifty  pounds  by  the  year,  and  upon  which  '^*^*«™  ^^ 

''  *  countv  couits 

no  fine  or  premium  shall  have  been  paid,  shall  have  expired,  or  ^y  landlords 

shall  have  been  determined  cither  by  the  landlonl  or  the  tenant  where  term 
by  a  legal  notice  to  quit,  and  such  tenant  or  any  person  holding  has  expired  or 
or  claiming  by,  through  or  under  him  shall  neglect  or  refuse  l>^n  deter- 
to  deliver  up  possession  accordingly,  the  landlord  may  enter  ^2^  ^ 
A  plaint,  at  his  option,  either  against  such  tenant  or  against 
such  {Kirsoii  so  neglecting  or  refusing,  in  the  county  court  of  the   ^'>''w  121. 
district  in  wiiich  the  premises  lie  for  the  recoveiy  of  the  same, 
and  thereupon  a  summons  shall  issue  to  such  tenant  or  such 
person  so  neglecting  or  refusing  ;  and  if  the  defendant  shall  not 
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at  the  time  named  in  the  summons,  show  good  cause  to  the  con* 
trary,  then,  on  proof  of  his  still  neglecting  or  refusing  to  deliver 
up  |K)?»r*eHsion  of  the  premises,  and  of  the  yearly  value  and  rent 
of  the  premises,  and  of  the  holding,  and  of  the  expiration  or 
other  determination  of  the  tenancv,  with  the  time  and  manner 
thereof,  and  of  the  title  of  the  plaintifl',  if  such  title  has  accrued 
since  the  letting  of  the  premises,  and  of  the  service  of  the  sum- 
mons, if  the  defendant  shall  not  api)ear  thereto,  the  judge  may 
order  that  possession  of  the  premises  mentioned  in  the  plaint  be 
given  by  the  defendant  to  the  plaintiff,  either  forthwith  or  on 
or  iK'fore  such  day  as  the  judge  shall  think  fit  to  name  ;  and  if 
such  order  be  not  olx?yed,  the  registrar,  whether  such  order  can 
l)e  proved  to  have  l>een  served  or  not,  shall,  at  the  instance  of 
the  plaintiff,  issue  a  warrant  authorizing  and  requiring  the  high 
bailiff  of  the  court  to  give  possession  of  such  premises  to  the 
plaintiff. 

Sect.  51,  19  &  20  Vict.  c.  108.]  In  any  such  plaint  against 
a  tenant,  as  in  the  last  precetliug  section  is  s|>ecified,  the  plain- 
tiff may  mid  a  claim  for  rent  or  mesne  profits,  or  botli,  down  to 
the  day  apj>ointed  for  the  hearing,  or  to  any  preceding  day 
named  in  the  ])laint,  so  as  the  same  shall  not  exceed  fifty  pounds, 
and  any  misdescription  in  the  nature  of  such  claim  may  be 
amended  at  the  trial. 
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Sect.  52,  19  &  20  Vict.  c.  108.]  Wlien  the  rent  of  any  cor- 
poreal hereditament,  where  neither  the  value  of  the  premises 
nor  the  rent  payable  in  resi>ect  thereof  exceeds  fifty  pounds  by 
the  year,  shall  for  one  half-year  l>e  in  airear,  and  the  landlord 
shall  have  right  by  law  to  re-enter  for  the  non-payment  thereof, 
ho  may,  without  any  formal  demand  or  re-entry,  enter  a  plaint 
in  the  county  court  of  the  district  in  which  the  premises  lie  for 
the  recovery  of  the  premises,  and  thereupon  a  summons  shall 
issue  to  the  tenant,  the  service  whereof  shall  stand  in  lieu  of  a 
demand  and  re-entry  ;  and  if  the  tenant  shall  five  clear  days 
before  the  retuiTi  day  of  such  summons  pay  into  coiu't  all  the 
rent  in  arrear  and  the  costs,  the  said  action  shall  cease  ;  but  if 
he  shall  not  make  such  payment,  and  shall  not  at  the  time 
named  in  the  summons  show  good  cause  why  the  premises 
should  not  be  recovered,  then,  on  proof  of  the  yearly  value  and 
rent  of  the  premises,  and  of  the  fact  that  one  half-year's  rent 
was  in  arrear  before  the  plaint  was  entered,  and  that  no  suffi- 
cient distress  was  then  to  be  found  on  the  premises  to  counter- 
vail such  arrear,  and  of  the  landlord's  power  to  re-enter,  and  of 
the  rent  being  still  in  arrear,  and  of  the  title  of  the  plaintiff  if 
such  title  has  accrued  since  the  letting  of  the  premises,  and  of 
the  service  of  the  summons  if  the  defendant  shall  not  appear 
thereto,  the  judge  may  onlor  that  possession  of  the  premises 
mentioned  in  tlie  plaint  be  given  by  the  defendant  to  the  plain- 
tiff on  or  before  such  day,  not  being  less  than  four  weeks  from 
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the  day  of  hearing,  as  the  judge  shall  tliiiik  fit  to  name,  unless  c.  108,  s.  68, 
within  that  period  all  the  rent  in  arrear  and  the  costs  bo  paid  ante,  p.  447. 
into  court ;  and  if  such  order  be  not  obeyed,  and  such  rent  and  f\,f>fi^  123, 
costs  be  not  so  paid,  the  registrar  shall,  whether  such  order 
can  be  proved  to  have  been  served  or  not,  at  the  instance  of  the 
plaintiff,  issue  a  wan*ant  authorizing  and  requiring  the  high 
bailiff  of  the  court  to  give  possession  of  such  premises  to  the 
plaintiff,  and  the  plaintiff  shall,  from  the  time  of  the  execution  of 
such  warranty  hold  the  premises  discharged  of  the  tenancy,  and 
the  defendant  and  all  persons  claiming  by,  through  or  under 
him,  shall,  so  long  as  the  order  of  the  court  remains  unreversed, 
be  barred  from  all  relief  in  equity  or  otherwise. 

Sect.  53,  19  &  20  Vict  c.  108.]     Where  any  summons  for  Sub-tenimt 
the  recovery  of  a  tenement  as  is  hereinbefore  specified  shall  be  served  vrith 
served  on  or  come  to  the  knowledge  of  any  sub-tenant  of  the  Ji^l^J^r"^^ 
plaintiff's  immediate  tenant,  such  sub-tenant  being  an  occupier  session  mc^ 
of  the  whole  or  of  a  part  of  the  premises  sought  to  be  recovered,  gire  notice  to 
he  shall  forthwith  give  notice  thereof  to  his  immediate  landlord.  His  immediate 
under  penalty  of  forfeiting  three  years*  rackrent  of  the  premises  landlord,  who 
held  by  such  sub-tenant  to  such  landlord,  to  be  recovered  by  and  defend, 
such  landlord  by  action  in  the  court  from  which  summons  shall 
have  issued,  and  such  landlord,  on  the  receipt  of  such  notice,  if 
not  originally  a  defendant,  may  be  added  or  substituted  as  a  de- 
fendant to  defend  possession  of  the  premises  in  question. 

Sect.  54,  19  &  20  Vict.  c.  108.]     A  summons  for  the  recovery  In  plaints  to 
of  a  tenancy  may  be  served  like  other  summonses  to  appear  to  recover  pos- 
plaints  in  county  courts,  and  if  the  defendant  cannot  be  found,  session  of 
and  his  place  of  dwelling  shall  cither  not  bo  known,  or  admis-  summ^scs 
sion  thereto  cannot  be  obtained  for  serving  any  such  summons,  may  be  served, 
a  copy  of  the  summons  shall  be  posted  on  some  conspicuous  part 
of  the  premises  sought  to  be  recovered,  and  such  posting  shall 
be  deemed  good  service  on  the  defendant. 

Sect.  55,  19  &  20  Vict.  c.  108.]     Any  warrant  to  a  high  Warrants  to 
bailiff  to  give  possession  of  a  tenement  shall  justify  the  bailiff  hirfi  bailiffs 
named  therein  in  entering  upon  the  premises  named  therein,  ?n^ifj'<jjem 
with  such  assistants  as  he  shall  deem  necessary,  and  in  giving  \q^  entering  on 
possession  accordingly ;  but  no  entry  upon  any  such  warrant  premises, 
shall  be  made  except  between  the  hours  of  nine  in  the  morning 
and  four  in  the  afternoon. 

Sect.  56y  19  &  20  Vict.  c.  108.]     Every  such  warrant  shall,  Such  warrants 

on  whatever  day  it  may  be  issued,  bear  date  on  the  day  next  ^^  ^^^  iovQQ 

after  the  last  day  named  by  the  judge  in  his  order  for  the  de-  months^from 

livery  of  possession  of  the  premises  in  question,  and  shall  con-  ^^q  day  named 

tinue  in  force  for  three  months  from  such  date  and  no  longer,  for  delivering 

but  no  order  for  delivery  of  possession  need  bo  drawn  up  or  poeaeMion, 
served. 


4;^  TU  Camm^  CamwU  AeiM, 


BocEiO^to 


CXXIV.  And  be  h  enrteii  dist  it  At^  not  be  kwiiil  to 
bring  ftOT  Mctioa  or  prDi«ecmi«7o  apauL!«c  the  ju^e  or  agBinsI  the 
eierk  of  the  court  br  whom  «iicfa  warrant  as  aforesaid  sIiaII  hare 
been  b^oe*!,  or  ae&inst  anj  b«ilitf'  or  otiier  person  bj  wImmd  soefa 
^  wamknc  maj  be  exei?afie<i  or  «anunon«  affixed,  for  Lssnin^  such 

|MiMi— iimg«        warrant,  or  execnnng  the  same  re^pectiTeij,  or  ^^K-ring  sodi 

snmmoQ^,  bj  rea^MMi  that  the  po^on  bj  whom  the  aame  ^ail  be 
soed  oQt  had  not  lawful  right  to  the  pometwkfa  of  the  premiaeB. 


CXXV.  And  be  it  enacted,  that  where  the  ladlord  at  the 
Y'^^^^.^  .  ^^™^  o^  ^PP^jing  for  such  warrant  as  afbreaaid  had  lawlal  right 
T^^^Jjbe        ^^  ^^  posj»€$!5ion  of  the  premiies,  or  ol  the  part  thereof  80  held 

orer  as  aforet^id,  neither  the  said  landlord  nor  his  agent,  nor 
hf      anv  other  person  acting  in  his  behall^  shaO  be  deemed  to  be  a 
^  tres^paiu^er  hr  reason  merelr  of  any  irreeolaritT  or  informality  in 

the  mode  of  proceeding  for  obtaining  possession  mider  the 
anthoritj  cff  this  act,  bat  the  party  aggrieTed  may,  if  he  tiiink 
fit,  bring  an  action  on  the  case  for  s^eh  irregnlaritr  or  infor- 
mality, in  which  the  damage  alleged  to  be  sustained  thereby 
shall  be  "Specially  laid,  and  may  recorer  fnll  satisfiiction  for  such 
special  damage  with  cot<ts  of  soit :  prorided  that  if  die  special 
damage  ?o  laid  be  not  prored,  the  defendant  shall  be  entitled  to 
a  rerdict,  and  that  if  proved,  but  assessed  by  the  jury  at  any 
snm  not  exceeding  ^ve  shillings,  the  plaintiff  shaU  recorer  no 
more  costs  and  damages,  unless  the  jadge  before  whom  the  trial 
shall  have  been  holden  shall  certify  that  in  his  opinion  full 
costs  ought  to  be  allowed. 

No  officer  or  Sect,  60,  19  &  20  Vict.  c.  lOS.]   No  officer  of  a  comity  oonrt 

party  rilan  be     in  executing  any  warrant  of  a  county  court,  and  no  person  at 
**^*^  •  .         whose  instance  any  such  warrant  shall  be  executed,  shall  be 
^J^J^^  ^      deemed  a  trespasser  by  reason  of  any  irregularity  or  informality 
imgaliaitj.       ^°  ^°7  proceeding  on  the  validity  of  which  such  warrant  de- 
pends, or  in  the  form  of  such  warrant,  or   in   the  mode  of 
executing  it,  but  the  party  aggrieved  may  bring  an  action  for 
any  special  damage  which  he  may  have  sustained  by  reason  of 
such  irregularity  or  informality  against  the  party  guilty  thereof, 
and  in  such  action  he  shall  recover  no  costs,  unless  the  damage 
awarded  shall  exceed  forty  shillings. 

CXXVT.  ffow  execution  of  warrant  of  possession  may  he 
stayed.—Repealed  by  \9^20  Vict.  c.  108,  s.  3,  schedule  {A.). 

CXXVTT.  Proceedings  on  the  bond  for  staying  warrant 
of  possession,  S^c. — Repealed  by  \9  ^  20  Vict.  c.  108,  s.  3, 
schedule  (A.). 

CXXV  11 1.  Concurrent  jurisdiction  with  superior  courts. 
—Repealed  by  30  ^  31  Vict.  c.  142,  schedule  {€.). 


Recovery  of  Costs,  451 

CXXIX.  As  to  actions  brought  for  small  debts  in  superior 
courts. — Repealed  by  ZO  S^  Z\  Vict.  c.  142,  schedule  {C!). 

Sect.  5,  30  &  31  Vict.  c.  142.]     If  in  any  action  commenced  Costs  not 
after  the  passing  of  this  act  in  any  of  her  majesty's  superior  recoTerable  in 
oonrts  of  record  the  plaintiff  shall  recover  a  sum  not  exceeding  superior  courts 
twenty  pounds  if  the  action  is  founded  on  contract,  or  ten  ^7*^!^to»S 
poands  if  founded  on  tort,  whether  by  verdict,  judgment  by  q,  {q^  ^^  ^q^^ 
default,  or  on  demurrer  or  otherwise,  he  shall  not  be  entitled  to 
any  costs  of  suit  unless  the  judge  certify  on  the  record  that 
there  was  sufficient  reason  for  bringing  such  action  in  such 
superior  court,  or  unless  the  court  or  a  judge  at  chambers  shall 
by  rule  or  order  allow  such  costs. 

Sect.  29,  30  &  31  Vict.  c.  142.]     Wliere  any  action  or  suit  Where  action 
shall  be  brought  in  any  other  court  than  the  superior  courts  of  unnecessarily 
law  which  could  have  been  brought  in  a  county  court,  and  the  brought  in  an 
verdict  recovered  is  for  a  less  sum  than  ten  pounds,  the  plaintiff  "^®"^^  ^tv^* 
shall  not  recover  from  the  defendant  a  greater  amount  of  costs  ^^Q^t  costs  to 
than  he  would  have  been  allowed  if  the  action  or  suit  had  been  be  allowed, 
brought  in  such  county  court,  unless  the  judge  shall  certify  that 
the  action  or  suit  was  a  fit  one  to  be  brought  in  such  other  court. 

Sect.  7,  15  &  16  Vict.  c.  54.]     If  the  council  of  any  city  or  On  petition  to 
borough,  or  a  majority  of  the  ratcpoyers  of  any  parish,  within  hormajesty, 
the  limits  of  which  a  court  of  local  jurisdiction  other  than  a  thejunsdiction 
county  court  is  established,  under  the  said  act  of  the  ninth  and  ^^^  jurisdic- 
tenth  Victoria,  chapter  ninety-five,  or  into  the  limits  of  which  tion  may  be 
the  jiu*isdiction  of  such  court  of  local  jurisdiction  shall  extend,  excluded  ftom 
shall  petition  the  Queen  in  council  that  the  jurisdiction  of  such  that  of  the 
court  of  local  jurisdiction  may  be  excluded  in  any  causes  whereof  ^^"^'^^^J* 
the  county  court  hath  cognizance,  and  if  notice  of  such  petition  causes, 
shall  be  given  two  months  before  it  is  presented,  by  public 
advertisement  in  such  city,  borough  or  parish,  and  in  some 
newspaper  therein  circulated,  her  majesty,  by  order  in  council, 
may  declare  such  exclusion  of  the  jurisdiction  of  such  court  of 
local  jurisdiction   throughout  the  whole  or  any  part  of  the 
district  assigned,  or  which  may  hereafter  be  assigned,  to  such 
county  court,  if  no  petition  against  declaring  such  exclusion  be 
presented,  and  no  caveat  be  entered  at  the  council  office ;  and  if 
any  counter-petition  be  presented,  or  any  caveat  be  entered, 
then  her  majesty  may  refer  such  petition  and  counter-petition 
to  the  judicial  committee  of  the  privy  council,  upon  whose 
report  her  majesty  may  make  such  order  in  council  as  she  shall 
be  advised  touching  the  matter  of  the  said  petitions  in  respect 
of  excluding  the  jurisdiction  of  such  court  of  local  jurisdiction, 
and  may  award  compensation  to  any  person  or  persons  entitled 
to  the  franchise  of  appointing  officers  of  such  courts  or  to  any 
officers  thereof  appointed  before  the  passing  of  this  act,  to  be 
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No  Action  or 
soit  tobe 
commenced  in 
any  handled 
or  other  in- 
ferior court. 

Power  to 
certain  persons 
to  make  claim 
to  compen- 
sation. 


giTen  bj  the  commissioDers  of  her  majesty's  treasaiy,  who  are 
hereby  empowered  to  pay  the  same. 

Sect  28,  30  &  31  Vict,  c  142.]  From  and  after  the  passing 
of  this  act  DO  action  or  suit  which  can  now  be  brought  in  any 
county  court  shall  henceforth  be  commenced  or  be  maintainable 
in  any  hundred  or  other  inferior  court  not  being  a  court  of 
record ;  and  every  person  who  is  legally  entitled  to  any  fran- 
chise or  office  in  or  in  respect  of  any  of  the  said  courts,  the 
value  of  which  shall  be  diminished  or  taken  away  by  the  opera- 
tion of  this  act,  shall  be  entitled  to  make  a  claim  for  compen- 
sation to  the  commissioners  of  her  majesty's  treasury  within 
twelve  months  after  the  passing  of  this  act ;  and  the  said  com- 
missioners, in  such  manner  as  they  shall  think  fit,  may  inquire 
what  was  the  nature  of  the  fttmchise  or  office,  and  what  was  the 
tenure  thereof,  and  what  were  the  lawful  fees  and  emoluments 
in  respect  of  which  such  compensation  should  be  allowed ;  and 
the  said  commissioners  in  each  case  shall  award  such  compen- 
sation as  they  shall  think  just,  upon  consideration  of  the  special 
circumstances  of  each  case:  provided  that  if  any  person  so 
compensated  accepts  any  public  employment,  he  shsdl,  during 
the  continuance  of  such  employment,  receive  only  so  much  (if 
any)  of  compensation  as,  with  the  remuneration  for  that  em- 
ployment, wUl  equal  such  compensation  ;  and  the  several  com- 
pensations hereinbefore  granted  shall  be  paid  out  of  monies  to 
be  voted  by  parliament,  and  the  commissioners  of  her  majesty's 
treasury  of  the  said  United  Kingdom  are  hereby  authorized  to 
pay  the  same  accordingly. 


How  secnrities 
mider  coontj 
conrt  acts  to 
be  given  and 
enforced. 

Bules  181  to 
186. 


Sect.  70,  19  &  20  Vict.  c.  108.]  Where  by  this  act,  or  any 
act  relating  to  the  county  courts,  a  party  is  required  to  give 
security,  such  security  shall  be  at  the  cost  of  the  party  giving 
it,  and  in  the  form  of  a  bond,  with  sureties,  to  the  other  party 
or  intended  party  in  the  action  or  proceeding  :  provided  always, 
that  the  court  in  which  any  action  on  the  bond  shall  be  brought 
may  by  rule  or  order  give  such  relief  to  the  obligors  as  may  be 
just,  and  such  rule  or  order  shall  have  the  effect  of  a  defeasance 
of  such  bond. 


Where  security 
is  required  to 
be  given,  a 
deposit  of 
money  may  be 
made  in  lien 
thereof. 

Hules  181  to 
186. 

tifioate^  14. 


Sect.  71,  19  &  20  Vict.  c.  108.]  Where  by  this  act,  or  any 
acts  relating  to  the  county  courts,  a  party  is  required  to  give 
security,  he  may  in  lieu  thereof  deposit  with  the  registrar,  if  the 
security  is  required  to  be  given  in  a  county  court,  or  with  a 
master  of  the  superior  court  if  the  security  is  required  to  be 
given  in  such  court,  a  sum  equal  in  amount  to  the  sum  for  which 
he  would  be  required  to  give  security,  together  with  a  memo- 
randum, to  be  approved  of  by  such  registrar  or  master,  and  to 
be  signed  by  such  party,  his  attorney  or  agent,  setting  forth  the 
conditions  on  which  such  money  is  deposited^  and  the  registrar 
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or  master  shall  give  to  the  partj  paying  a  written  acknowledg- 
ment of  such  payment ;  and  the  judge  of  the  county  court,  when 
the  money  shall  have  heen  deposited  in  such  court,  or  a  judge  of 
the  superior  court  when  the  money  shall  have  been  deposited  in 
a  superior  court,  may,  on  the  same  evidence  as  would  be  re- 
quired to  enforce  or  avoid  such  bond  as  in  the  last  preceding 
section  is  mentioned,  order  such  sum  so  deposited  to  be  i>aid 
out  to  such  party  or  parties  as  to  him  shall  seem  just. 

CXXX.  And  be  it  enacted,  that  all  penalties,  fines  and  for-  Penaltiat  and 
feitures  by  this  act  inflicted  or  authorized  to  be  imposed  (the  costs  to  be 
manner  of  recovering  and  applying  whereof  is  not  hereby  other-  recovered  bc- 
wise  particularly  directed)  shall,  upon  proof  before  any  justice  ^^  levM  bv 
of  the  peace  having  jurisdiction  within  the  county  or  place  where  distress. 
the  offender  shall  reside  or  be,  or  the  offence  shall  be  committed, 
either  by  the  confession  of  the  party  offending,  or  by  the  oath  of 
any  credible  witness,  be  levied,  with  the  costs  attending  the 
summons  and  conviction,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party  offending,  by  warrant  under  the  hand  of 
any  such  justice ;  and  the  overplus  (if  any),  after  such  penalties, 
fines  and  forfeitures,  and  the  charges  of  such  distress  and  sale, 
are  deducted,  shall  be  returned,  upon  demand,  unto  the  owner 
of  such  goods  and  chattels. 

CXXXI.  And  be  it  enacted,  that  if  any  such  penalties,  fines  In  default  of 
and  forfeitures  respectively  shall  not  be  paid  forthwith  upon  con-  security, 
viction,  it  shall  be  lawful  for  such  justice  to  order  the  offender  Pf^Pf^F  "^^m, 
so  convicted  to  be  detained  in  safe  custody  until  return  can  be  ^^^  ^ 
conveniently  made  to  such  warrant  of  distress,  unless  such  warrant  of 
offender  shall  give  sufficient  security  to  the  satisfaction  of  such  distress. 
justice  for  his  appearance  before  him  on  such  day  as  shall  bo 
appointed  for  the  return  of  such  warrant  of  distress,  such  day 
not  being  more  than  eight  days  from  the  time  of  taking  any 
such  security,  which  security  such  justice  shall  be  empowered 
to  take  by  way  of  recognizance  or  otherwise  as  to  him  shall 
seem  fit. 

CXXXn.  And  bo  it  enacted,  that  if  upon  return  of  such  In  default  of 
waiTant  it  shall  appear  that  no  sufficient  distress  can  be  had  distress 
thereupon,  or  in  case  it  shall  appear  to  the  satisfaction  of  such  ^«^id«'*  ro^ 
justice,  either  by  confession  of  the  offender  or  otherwise,  that  he 
hath  not  within  the  jurisdiction  of  such  justice  sufficient  goods 
and  chattels  whereon  to  levy  all  such  penalties,  forfeitures,  costs 
and  charges,  such  justice  may,  at  his  discretion,  without  issuing 
any  warrant  of  distress,  commit  the  offender  to  the  common 
gaol  or  house  of  correction  for  any  time  not  exceeding  three 
calendar  months,  unless  such  penalties,  forfeitures  and  fines,  and 
all  reasonable  charges  attending  the  recovery  thereof,  shall  be 
sooner  paid  and  satisfied. 

p.x.  n  n 
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Penalties  not 
oliierwise  ap- 
plied, to  be 
paid  into  the 
general  f  nnd. 


Josticesmaj 
proceed  by 
snmmons  in 
the  recoTery 
of  penalties. 


Form  of 
conTiction. 


The  County  Courts  Acts. 

CXXXIII.  And  be  it  enacted,  that  the  monies  arising  from 
any  such  penalties,  forfeitures  and  fines  as  aforesaid,  when  pud 
and  levied,  shall  (if  not  by  this  act  directed  to  be  otherwise 
applied)  be  from  time  to  time  paid  to  the  clerk  of  the  courts  and 
shall  be  applied  in  aid  of  the  general  fund  thereof. 

CXXXIV.  And  be  it  enacted,  that,  in  all  cases  in  which  bj 
this  act  any  penalty  or  forfeiture  is  made  recoverable  before  a 
justice  of  the  peace,  it  shall  be  lawful  for  such  justice  to  summon 
before  him  the  party  complained  against,  and  on  such  summons 
to  hear  and  determine  the  matter  of  such  complaint,  and  on 
proof  of  the  offence  to  convict  the  offender,  and  to  adjudge  him 
to  pay  the  penalty  or  forfeiture  incurred,  and  to  proceed  to  re- 
cover the  same,  although  no  information  in  writing  shall  have 
been  exhibited  before  him  ;  and  all  such  proceedings  by  sum- 
mons without  information  in  writing  shall  be  as  valid  and  effec- 
tual to  all  intents  and  purposes  ns  if  an  information  in  writing 
had  been  exhibited. 

CXXXY.  And  be  it  enacted,  that  in  all  cases  where  any 
conviction  shall  be  had  for  any  offence  committed  against  this 
act  the  form  of  conviction  may  be  in  the  words  or  to  the  effect 
following  (tliat  is  to  say), 

"  Be  it  remembered,  that  on  this day  of in  the  year 

of  our  Lord ,  A.  B,  is  convicted  before of 

her  majesty's  justices  of  the  peace  for  the [or  before 

a  judge  appointed  under  an  act  passed  in  the year 

of  the  reign  of  her  majesty  Queen  Victoria,  intituled 
(here  insert  the  title  of  this  act,)  ]  of  having  [state  the 

offence'\  ;  and  I  [or  we]  the  said do  adjudge  the 

said to  forfeit  aud  pay  for  the  same  the  sum  of 


or  to  be  committed  to for  the  space  of 


Given  under 
aforesaid." 


hand —  and  seal —  the  day  and  year 


ProceedinffB  CXXXVI.  And  be  it  enacted,  that  no  order,  verdict  or  judg- 

not  inyslid  f or   ment,  or  other  proceeding,  made  concerning  any  of  the  matters 
want  of  form,    aforesaid,  shall  be  quashed  or  vacated  for  want  of  form. 


Distress  not 
unlawful  for 
want  of  form. 


CXXXVII.  And  be  it  enacted,  that  where  any  distress  shall 
be  made  for  any  sum  of  money  to  be  levied  by  virtue  of  this  act 
the  distress  itself  shall  not  be  deemed  unlawful,  nor  the  party 
making  the  same  be  deemed  a  trespasser,  on  account  of  any 
defect  or  want  of  form  in  the  information,  summons,  conviction, 
warrant  of  distress  or  other  proceeding  relating  thereto,  nor 
shall  the  party  distraining  be  deemed  a  trespasser  from  the  be- 
ginning on  account  of  any  irregularity  which  shall  aflei*WBrds 
be  committed  by  the  party  so  distraining ;  but  the  person  ag- 
grieved by  such  irregularity  may  recover  full  satisfaction  for  the 
special  damage  in  an  action  upon  the  case. 


Limitation  o/Acliom.  45^ 

CXXXVIII.  And  for  tho  protection  of  persons  acting  in  the  Limitation  of 
execution  of  this  act,  be  it  enacted,  that  all  actions  and  prosecu-  actions  for 
tions  to  be  commenced  against  any  person  for  anything  done  in  P^'o^cedings  m 
pursuance  of  this  act  shall  be  laid  and  tried  in  the  county  where  ^^^  ^^^^ 
the  fact  was  committed,  and  shall  be  commenced  within  three  g^^  ^^  g^  j^ 
calendar  montlis  after  the  fact  committed,  and  not  afterwards  or  vict.  c.  61, 
otherwise  ;  and  notice  in  writing  of  such  action,  and  of  the  s.  19 ;  16  &  16 
cause  thereof,  shall  bo  given  to  the  defendant  one  calendar  Vict  c.  64, 
month  at  least  before  the  commencement  of  the  action  ;  and  no  iq\^*v*  l 
plaintiff  shall  recover  in  any  such  action  if  tender  of  sufficient  ^  jQg  ^  20 
amends  shall  have  been  made  before  such  action  brought,  or  if  21,  anitf, p.  408. 
after  action  brought  a  sufficient  sum  of  money  shall  have  been 
paid  into  coiu*t,  with  costs,  by  or  on  behalf  of  the  defendant. 

Sect.  19,  13  &  14  Vict.  c.  61.]     From  and  after  the  passing  No  action  to 
of  this  act  no  action  shall  be  brought  against  any  high  bailiff  or  ^  broariit 
bailiff,  or  against  any  person  or  persons  acting  by  the  order  and  «gaiMt  bailiff, 
in  aid  of  any  high  bailiff,  for  anything  done  in  obedience  to  any  i^n^e^  q^J^  of 
warrant  under  the  hand  of  the  clerk  or  clerks  of  the  said  court  the  court  with- 
and  the  seal  of  the  said  court,  until  demand  hath  been  made  or  ont  notice ; 
left  at  the  office  of  such  high  bailiff  by  the  party  or  parties  "^^  ^^^^^  ^^ 
intending  to  bring  such  action,  or  by  his,  her  or  their  attorney  «;5^^jf    j. 
or  agent,  in  writing,  signed  by  the  party  demanding  the  same,  ^^j;  j^  ^q  goj^ 
of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath 
been  refused  or  neglected  by  the  space  of  six  days  after  such 
demand  ;  and  in  case  after  such  demand  and  compliance  there- 
with, by  showing  the  said  warrant  to  and  permitting  a  copy  to 
be  taken  thereof  by  the  party  demanding  the  same,  any  action 
shall  be  brought  against  such  high  bailiff,  bailiff  or  other  person 
or  persons  acting  in  his  aid  for*  any  such  cause  as  aforesaid, 
without  making  the  clerk  or  clerks  of  the  said  court  who  signed 
or  sealed  the  said  warrant  defendant  or  defendants,  that,  on  pro- 
ducing or  proving  such  warrant  at  the  trial  of  such  action,  the 
jury  shall  give  their  verdict  for  the  defendant  or  defendants, 
notwithstanding  any  defect  of  jurisdiction  or  other  irregularity 
in  the   said  warrant  ;  and  if  such  action  be  brought  jointly 
against  such  clerk  or  clerks,  and  also  against  such  high  bailiff 
or  bailiff,  or  person  or  persons  acting  in  his  or  their  aid  as 
aforesaid,  then  on  proof  of  such  warrant  the  jury  shall  find  for 
such  high  bailiff  or  bailiff,  and  for  such  person  or  persons  so 
acting  as  aforesaid,  notwithstanding  such  defect  or  irregularity 
as  aforesaid  ;  and  if  the  verdict  shall  be  given  against  the  said 
clerk  or  clerks,  that  in  such  case  the  plaintiff  or  plaintiffs  shall 
recover  his,  her  or  their  costs  against  him  or  them,  to  be  taxed 
in  such  manner  by  the  proper  officer  as  to  include  such  costs 
as  such  plaintiff  or  plaintiffs  are  liable  to  pay  to  such  defend- 
ant or  defendants  for  whom  such  verdict  shall  be  found  as 
aforesaid  ;  and  if  any  action  shall  be  brought  the  defendant  or 
defendants  shall  and  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence  at  any  trial  had  thereupon. 

hh2 
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to  Sect.  6,  lo  &  16  Vict.  c.  54.]     If  anj  action  or  suit  shall  be 

brought  agaiii<>t  any  person  for  anything  done  in  porsoanoe  of 
this  act,  or  of  any  other  act  relating  to  county  courts,  sach 
person  may  jilead  the  general  issue,  and  give  the  special  matter 
in  cvidenoe;  and  the  warrant  under  the  seal  of  the  county  court, 
Wing  protluced  in  any  such  action  or  suit,  shall  be  deemed  suffi- 
cient proof  of  the  authority  of  the  said  county  court  previous  to 
the  issuin^r  of  such  warrant  ;  and  in  case  the  plaintiff  in  such 
action  .shall  have  a  verdict  pass  against  him,  be  nonsuit  or  dis- 
continue the  action  or  suit,  the  defendant  shall  in  any  of  the  said 
cases  be  allowed  full  costs  as  between  attorney  and  client. 

CXXXIX.  Provision  for  the  protection  of  officers  of  the 
court. — Repealed  by  19  ^r  20  Vict,  c,  108,  s,  3,  schedule  {A), 
See,  hoicercr,  lo  ^  16  Vict.  c.  54,  *.  6,  supra. 

Ackoowledg-  ^^^-  ^3,  19  &  20  Vict.  c.  108.]  Any  acknowledgment  to  be 
mentt  by  made  by  any  married  woman  of  any  deed  under  the  act  of  the 

married  women  third  and  fourth  years  of  the  reign  of  his  late  majesty  King 
wmi'a  *  *A     William  the  Fourth,  chapter  seventy-four,  may  be  received  by 
to  be  received    *  j°<^?^  ^^*  county  court  in  the  same  manner  as  such  acknow 
bv  judge.  ledgment  may  l>e  received  by  a  judge  of  a  superior  court. 

Act  not  to  CXL.  Provided  always,  and  be  it  enacted,  that  nothing  in 

affect  rights  of  this  act  contained  shall  be  construed  to  alter  or  affect  the  rights 
rT^X!!?''^  ^^    ^^  privileges  of  the  chancellor,  masters  and  scholars  of  the  uni- 
Cfl^mbrid^        vers i ties  of  Oxford   or  Cambridge  respectively  as  by  law  pos- 
sessed, or  the  jurisdiction  of  the  courts  of  the  chancellors  or 
vice-cliancellors  of  the  said  universities  as  holden  under  the  re- 
spective charters  of  the  said  universities  or  otherwise. 

Nothing  to  CXLI.  Provided  always,  and  be  it  declared  and  enacted, 

affect  the  that  nothing  in  this  act  contained  shall  bo  construed  to  affect 

coarts  of  the  the  courts  of  the  lord  warden  or  of  the  vice- warden  of  the 
wardens  of  the  stannaries  of  Cornwall ;  but  this  provision  shall  not  be  deemed 
Annanes.         ^^  prevent  the  establishment  of  any  court  under  this  act  within 

the  said  stannaries,  or  to  limit  or  affect  the  jurisdiction  of  any 

court  so  established  under  this  act, 

ProriiioM  Sect.  86,  19  &  20  Vict.  c.  108.]     All  the  provisions  of  this 

relating  to  net  applicable  to  superior  courts  and  judges  thereof,  shall  apply 
inpenor  coarts  ^^  the  court  of  common  pleas  at  Lancaster,  and  court  of  pleas  at 
conrt^of  ^  Durham,  and  the  judges  thereof  respectively,  being  judges  of 
common  pleas  ^^^  ^^  *^®  common  law  courts  at  Westminster  ;  and  all  the  said 
at  Lancaster  provisions  applicable  to  masters  of  superior  coiu'ts  shall  apply 
and  court  of  to  the  respective  prothonotaries  of  the  court  of  common  pleas  at 
picas  at  Lancaster,  and  court  of  pleas  at  Durham,  and  their  respective 

,     *  deputies  acting  in  the  execution  of  the  duties  of  such  officers  ; 

wrtiorarT  ^     provided  that  any  writs  of  certiorari  to  be  issued  by  the  order 

of  such  courts,  or  of  a  judge  thereof,  shall  be  issued  out  of  the 
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chanceries  of  the  counties  i)alatine  of  Lancaster  and  Durham 
respectively,  and  shall  be  made  returnable  into  the  said  court  of 
common  pleas  at  Lancaster  and  court  of  pleas  at  Durham  respec- 
tively, in  the  same  manner  as  other  writs  of  certiorari  of  such 
counties  palatine  respectively. 

Sect.  5,  21  &  22  Vict.  c.  74.]     So  much  of  the  Common  Provision  of 
Law  Procedure  Act,  1854,  as  enables  any  one  of  her  majesty's  17  &  18  Vict, 
superior  courts  of  common  law  at  Westminster,  or  any  judge  c.  125,  as  to 
thereof,  to  refer  any  cause  to  the  judge  of  any  county  court  is  I!^^^ 
hereby  repealed.  county  courts 

repeflJed^ 

CXLIL   And  be  it  enacted,   that  in  construing  this  act  all  interpretation 
things  directed  or  authorized  to  be  done  by  or  with  respect  to  of  act. 
the  lord  chancellor,  shall  and  may  bo  done  by  or  with  respect  to 
a  lord  keeper  or  the  first  commissioner  for  the  custody  of  the 
great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland; 
and  all  things  directed  or  authorized  to  be  done  by  or  with 
respect  to  the  commissioners  of  her  majesty's  treasmy,  shall  and 
may  be  done  by  and  with  respect  to  three  (cr)  or  more  of  the  said  {a)  By  12  & 
commissioners  or  the  lord  hiffh  treasurer;  and  the  word  "  person"  1^  ^icL  c.  89, 
shall  be  understood  to  mean  a  body  politic,  corporate  or  col-  !^^       •^' 
legiato,  as  well  as  an  individual ;  and  every  word  importing  the 
singular  number  shall,  where  necessary  to  give  full  effect  to  tho 
enactments  herein  contained,  be  understood  to  mean  several 
pei'sons  or  things  as  well  as  one  person  or  thing  ;  and  every  word 
importing  the  masculine  gender  shall,  where  necessary,  be  un- 
derstood to  mean  a  female  as  well  as  a  male  ;  and  the  words 
"  county  court "  shall  be  understood  to  mean  any  court  holden 
under  this  act  ;  and  the  term  "landlord"  shall  bo  understood  to 
mean  the  person  entitled  to  the  immediate  reversion  of  the  lands, 
or,  if  the  property  be  holden  in  joint  tenancy,  coparcenary  or 
tenancy  in  common,  shall  be  understood  to  mean  any  one  of  the 
persons  entitled  to  such  reversion  ;  and  tho  word  "  clerk"  shall 
be  understood  to  mean  "chief  clerk"  or  " registrar, "  and  the 
words  "attorney  at  law"  shall  be  understood  to  include  a  soli- 
citor in  any  court  of  equity  ;  [and  the  word  ^* agent**  shall  be  Words  mthin 
understood  to   mean  any  person   usually  employed  by  the  hrttckeU  re- 
landlord  in  the  letting  of  lands,  or  in  the  collection  of  the  fS^j^'Lf^.  ^ 
rents  thereof  or  specially  authorized  to  act  in  any  particular  ^  jQg  g  3^^  ' 
matter  by  writing  under  the  hand  of  such  landlord ;']  and  the  schednlo  (A.) 
word   "bailiff"  shall  be  understood   to  include  high  bailiff; 
unless  in  any  of  these  cases  there  be  something  in  the  context 
inconsistent  with  such  meaning. 

Sect.  35,  30  &  31  Vict.  c.  142.1     The  words  "county  court,"  Meaning  of 
when  used  in  this  act  or  in  any  future  act,  shall  mean  a  court  the  words      ^^ 
holden  by  virtue  of  the  act  passed  in  the  session  of  parliament  "^^tSf^f?"^ 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  future  acts, 
majesty,  chapter  ninety-five,  "for  the  more  easy  Recovery  of  «nd  shall 
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i&e        Snail  Debc?  and  Demukk  in  Fng-and."  azid  shall  mean  mad 
cgycfLoadon  inclaie  the  cwzrts  beW  bj  virrae  of  *-The  Lndon  <  Citr »  Snail 

Debtj  ExxeiL«:oa  Act.  1SS2."  anlese  ocberwi«e  prorided,  and 
Foch  coiTts  «aall  be  boI«ka  br  the  came  of^  The  Cirr  of  London 
CV-Tir:."'  ind  *hill  t^  a  coTirt  of  record,  and  iu  decisions  shall  be 
''3>J^f:t  to  ap'peal  ic  ibe  «ame  waj  aad  on  the  same  conditions  as 
the  d«i*:on.*  of  a  coTi^itx  cocrt  are  snlject  for  the  time  being. 
The  mles  and  orders  in  force  for  the  time  being  for  regolating 
the  practice  of  and  co«ts  in  the  coontj  coorts,  and  forms  of  pro- 
ceedins^f  therein,  shall  be  in  force  in  ^The  Citr  of  London 
Court.''  to  the  exclusion  of  an  j  mles  and  order*  now  in  force  in 
that  coart  :  and  the  same  fees  shall  be  taken  for  proceedings  in 
which  jarisdiction  b  herebj  given  to  the  coon  as  upon  similar 
proceeding?  in  the  coonrr  conrts,  and  snch  foes  shall  be  applied 
in  the  ^ame  manner  as  the  fees  taken  nnder  the  prorisions  of  the 
said  act  of  lS-52 :  prorided  that  nothing  in  this  act,  or  in  any 
of  the  acL«  specified  in  schedole  (D;  to  thb  act^  shall  taJ^e  awaj, 
lessen,  or  diminish  anj  of  the  powers,  rights  or  privileges  of  the 
jndgc  of  the  said  court,  or  the  aothoritj  of  the  major,  aldermen 
and  commons  of  the  citr  of  London  in  common  council  assembled 
in  relation  to  sach  court,  or  to  the  jndge  or  officer?  thereof  or  to 
the  fees  taken  therein,  as  snch  powers  or  anthoritr  existed  pre- 
rioQsIj  to  the  parsing  of  this  act. 


Schedules  to  foregoing  Act^. 

Schedule  (A),  19  &  20  Vict.  c.  108. 

Part»  of  AcU  repealed. 


^1^  Title  of  Act.  Extent  of  Repeal. 


9  &  10  Vict  An 
c95. 


<4 
(( 


12  k  13  Vict, 
c.  101. 


13  k  H  Vict. 
e.  CI. 


n  Act  for  the  more  easj  Becoren*  The  whole  of  sections  37,  o'i,  92,  107, 
of  Small  Debts  and  Demands  in       121, 122,  123, 126, 127,  and  139. 
England.  So  mnch  of  section  102,  as  enacts  that 

"  no  protection  order  or  certificate 
granted    bj  anr   court   of   bank- 
raptcT,  or  for  the  relief  of  insol- 
rent  debtors,  shall  be  available  to 
'*  discharge  anr  defendant  from  anr 
"  commitment '"  nnder  the  order  of  a 
judge. 
So  mnch  of  section  142,  as  applies  to 
the  word  "  agent." 
An  Act  to  amend  the  Act  for  the  The  whole  of  section  G. 
more  easy  RecoTery  of   Small  ! 
Debts  and  Demands  in  England, 
and  to  abolish  certain  Inferior 
Courts  of  Itccord. 
An  Act  to  extend  the  Act  for  the 
more  easy  Recovery  of   Small 
Debts  and  Demands  in  England, 
and  to  amend  the  same. 


The  whole  of  sections  5,  6,  7, 17,  20, 
21  and  23. 


Schedules, 
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Reference 
to  Act. 


Title  of  Act. 


Extent  of  Repeal. 


15  &  16  Vict.!  An  Act  farther  to  facilitate  and  The  whole  of  section  1. 
c,  54.        I     arrange    Proceedings     in     the  ' 
County  Courts. 
17  &  18  Vict.;  An  Act  to  amend  the  Act  of  the  The  whole  of  section  1. 
c.  16.         j     Thirteenth  and  Fourteenth  Vic- 
toria, Chapter  Sixty-one,  and  the  . 
Act  of  the  Fifteenth  and  Six-  j 
teenth  Victoria,  Chapter  Fifty- 
(    four. 


Schedule  (B),  19  &  20  Vict.  c.  108. 

No.  1. 
Summons  to  obtain  Judgment  by  Default  on  Personal  Service, 

See  Form  II,  post. 

No.  2. 
Summons  /or  Commitment. — See  Form  73,  post. 

No.  3. 
Warrant  of  Commitment. — See  Form  74,  post. 


Schedule  (A),  30  &  31  Vict,  c.  142. 

Affidavit  for  Summons  to  obtain  Judgment  by  Default, 

See  Form  3,  post. 


Schedule  (B),  30  &  31  Vict.  c.  142. 
Summons  to  obtain  Judgment  by  Default  on  Personal  Service* 

See  Form  II y  post. 


Schedule  (C),  30  &  31  Vict.  c.  142. 


Reference 
to  Act. 


Title  of  Act. 


9  &  10  Vict, 
c.  95. 

13  &  14  Vict, 
c.  61. 


An  Act  for  the  more  easy  Reco- 
very of  Small  Debts  and  De- 
mands in  England. 

An  Act  to  extend  the  Act  for  the 
more  easy  Recovery  of  Small 
Debts  and  Demands  in  Eng- 
land, and  to  amend  the  same. 


Extent  of  Repeal. 


The  whole  of  the  sections  numbered 
respectively  60,  118, 128  and  129. 

The  whole  of  the  roctions  nnmbercd 
respectively  11  and  18. 
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Bcfereiic6 
to  Act 

15  &  16  'Vict 
c  54. 

15  &  16  Vict 
c.  IxxtIL 


19  &  20  Vict 

c.  108. 
23  &  24  Vict 

c.  126. 


Htle  of  Act 


Extent  of  Repeal. 


28  &  29  Vict, 
c.  99. 


An  Act  farther  to  facilitate  and 

arrange     Proceedings     in     the 

County  Courts. 
An  Act  for  the  more  easy  Reco- 
I     very  of  Small   Debts  and  De- 
I     mands  in  the  City  of  London 
j     and  Liberties  thereof. 
An  Act  to  amend  the  Acts  relating 

to  County  Courts. 
An  Act  for  the  further  Amend- 
'     ment  of  the   Process,  l*racticc 
•     and  Mode  of  Pleading  in  and 

enlarging  the  Jurisdiction  of  the 

Superior  Courts  of  Common  Law 

at  Westminster. 
An  Act  to  confer  on  the  County 

Courts  a  limited  Jurisdiction  in 
,     Equity. 


The  whole  of  section  4. 


The  whole  of  the  sections  nombered 
lespectiTdy  118,  119,  120,  121  and 
122. 

The  whole  of  the  sections  nombered 

respectirely  15  and  30. 
The  whole  of  section  34. 


;The  fourth  head  of  ndts  and  matters 
i     mentioned  in  the  first  section. 


Schedule  (D),  30  &  31  Vict  c.  142. 


Acts. 


Short  Title. 


9  &  10  Vict.  c.  95.  An  Act  for  tlie  more  easy  Re- 
covery of  Small  Debts  and  Demands  in 
England. 

12  &  13  Vict  c.  101.    An  Act  to  amend  the  Act  for 

the  more  ea-sy  Recovery  of  Small  Debts 
and  Demands  iu  England,- and  to  abolish 
certain  inferior  Courts  of  Record. 

13  &  14  Vict.  c.  61.    An  Act  to  extend  the  Act  for 

the  more  casv  Recovery  of  Small  Debts 

and  Demands  in  England. 
15  &  16  Vict  c.  54.    An  Act  farther  to  facilitate 

and  arrange  Proceedings  in  the  County 

Courts. 
19  &  20  Vict.  c.  108.    An  Act  to  amend  the  Acts 

relating  to  the  County  Courts. 

21  &  22  Vict.  c.  74.    An  Act  for  the  Re-arrangc- 

ment  of  the  Districts  of  the  County  Courts 
among  the  Judges  thereof. 

22  &  23  Vict.  c.  67.    An  Act  limiting  the  Power  of 

Imprisonment  for  Small  Debts  exercised 
by  the  County  Court  Judges. 

28  k  29  Vict.  c.  99.    An  Act  to  confer  on  the  County 

Courts  a  limited  Jurisdiction  in  Equity. 

29  &  80  Vict  c.  14.    An  Act  for  the  Abolition  of 

the  Offices  of  Treasurer  and  of  Hi^h 
Bailiffs  of  County  Courts  as  Vacancies 
shall  occur,  and  to  provide  for  the  Pay- 
ment of  fature  Registrars  of  County 
Courts. 


<t 


The  County  Courts  Act,  184C." 


"  The  County  Courts  Act,  1849." 

;  "  The  County  Courts  Act,  1850." 

«*  The  County  Courts  Act,  1852." 

"  The  County  Courts  Act,  1856." 
"  The  County  Courts  Act,  1858." 


^o  »♦ 


'*  The  County  Courts  Act,  1859. 

"The  County  Courts  Act,  1865." 
"  The  County  Courts  Act,  1866." 
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EQUITABLE   JURISDICTION. 


An  Act  to   confer  on  the  Countt/  Courts  a  limited  Juris^  County  Courts 

diction  in  Equity.  [Passed  5tli  July,  1865.]       Equitable 

___  .._.,-  _  ,  .     .       Jurisdiction 

Whereas  it  is  desirable  to  confer  on  the  county  courts  juris-  Act,  1865. 

diction  in  equity  :  Be  it  enacted  by  the  queen's  most  excellent  28  &  29  Vict, 
majesty,  by  and  with  the  advice  and  consent   of  the   lords  ^'  ^^* 
spiritual  and  temporal  and  commons  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

1.  The  county  courts  held  by  virtue  of  an  act  passed  in  the  Jurisdiction  in 

session  of  parliament  holden  in  the  ninth  and  tenth  years  of  the  equity  to  be 

reign    of  her    majesty,    chapter   ninety-five,    shall   have  and  exercised  in 
exercise  all  the  power  and  authority  of  the  High  Court  of  ?J^jitaS°uits 

Chancery  in  the  suits  or  matters  hereinafter  mentioned  (that  is  ^j^  matters, 
to  say)  : 

1.  In  all  suits  by  creditors,  legatees  (whether  specific, 

pecuuiaiy  or  residuaiy),  devisees  (whether  in  trust  or 
otherwise),  heirs-at-law  or  next  of  kin,  in  which  the 
personal  or  real  or  personal  and  real  estate  against  or 
for  an  accoimt  or  administration  of  which  the  demand 
may  be  made  shall  not  exceed  in  amount  or  value  the 
sum  of  five  hundred  pounds  ; 

2.  In  all  suits  for  the  execution  of  trusts  in  which  the  trust 

estate  or  fund  shall  not  exceed  in  amount  or  value  the 
sum  of  five  hundred  pounds  ; 

3.  In  all  suits  for  foreclosure  or  redemption  or  for  enforc- 

ing any  charge  or  lien,  where  the  mortgage,  charge 
or  lien  shall  not  exceed  in  amount  the  sum  of  five 
hundred  pounds  ; 

4.  //*  all  suits  for  specific  performance^  or  for  the  de-  See  30  &  81 

livering  up  or  cancelling  any  agreement  for  the  Viet.  c.  142, 
sale  or  purchase  of  any  property y  where  the  pur-  *•  ^»  P-  *^2. 
chase-money  shall  not  exceed  the  sum  of  five  hundred 
pounds ; 

5.  In  all  proceedings  under  the  Trustees  Relief  Acts,  or 

under  the  Trustee  Acts,  or  under  any  of  such  acts,  in 
which  the  trust  estate  or  fund  to  which  the  proceed- 
ing relates  shall  not  exceed  in  amount  or  value  the 
sum  of  five  hundred  pounds  ; 

6.  In  all  proceedings  relating  to  the  maintenance  or  ad- 

vancement of  infants  in  which  the  property  of  the 
infant  shall  not  exceed  in  amount  or  value  the  sum  of 
five  hundred  pounds  \ 
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7.  In  all  ^aiu  for  the  diitsolation  or  winding-up  of  mnj 

fortnerdiip  in  which  the  whole  propertr,  stock  and 
credits  of  *Qch  partnership  ?hall  not  exceed  in  amoant 
or  value  the  «iim  of  ^^e  hondred  poonds  ; 

8.  In  all  proceedings  for  orders  in  the  nature  of  injonctioas, 

where  the  «anie  are  requisite  for  granting  relief  in  an  v 
matter  in  which  jarisdiction  is  giren  bj  this  act  to 
the  coontj  court,  or  for  star  of  proceedings  at  law  to 
recover  an j  debt  provable  under  a  decree  for  the  ad- 
ministiatioD  of  an  estate  made  br  tibe  court  to  which 
the  application  for  the  order  to  stav  |HX)cecdingg  is 
mailo. 

SciitAm  whirfa  Sect.  9,  30  &  31  Vict.  c.  142.j  The  jarisdiction  which  Is 
joiiBdictioo  given  bj  the  act  passed  in  the  session  holden  in  the  twentj- 
imder  28  &  29  eighth  and  twenty-ninth  years  of  the  reign  of  her  majesty, 
he  ^'  -  intitnled  "An  Act  to  confer  on  the  County  Courts  a  limited 
"^-  "     Jurisdiction  in  Equity,"*  so  far  as  relates  to  cases  ccHning  within 

the  fonrtli  head  of  the  first  section  of  the  said  act,  may,  from 
and  af^er  the  passing  of  this  act,  be  exercised  in  all  suits  for 
specific  performance  of  or  for  the  reforming,  delivering  up  or 
cancelling  of  any  agreement  for  the  sale,  purchase  or  lease  of 
any  property  where,  in  the  case  of  a  sale  or  purchase,  the  pur- 
chase-money, or  in  case  of  a  lease  the  value  of  the  pit>perty, 
sliall  not  exceed  five  hundred  pounds. 


Jnrisdictian 
of  coontj 
coojtA  in 
partition. 

For  the  Parti- 
tioo  Act,  1868, 
aeejHftt. 


Sect.  12,  31  &  32  Vict.  o.  40. J  In  EngUnd  the  county 
courts  shall  have  and  exercise  the  like  power  and  authority  as 
the  court  of  chancery  in  suits  for  partition  (including  the  power 
and  authority  conferred  by  this  act)  in  any  case  where  the 
property  to  which  the  suit  relates  does  not  exceed  in  value  the 
sum  of  five  hundred  pounds,  and  the  same  shall  be  had  and 
exercised  in  like  manner  and  subject  to  the  like  provisions  as 
the  power  and  authority  conferred  by  section  one  of  the  County 
Courts  Act,  1865. 

2.  Ill  all  such  suits  or  matters  the  judge  of  a  county  court 
sliall,  in  addition  to  the  powers  and  authorities  now  possessed 
by  him,  have  all  the  powers  and  authorities,  for  the  purposes 
of  this  act,  of  a  judge  of  the  high  court  of  chancery ;  and  the 
treasurer,  regin^trar  and  high  bailiff  shall,  in  all  matters  in  which 
the  county  court  has  jurisdiction  under  this  act,  discharge  any 
duties  which  an  officer  of  the  court  of  chancery  can  discharge, 
cither  under  the  order  of  a  judge  of  such  court  or  the  practice 
thereof,  and  all  officers  of  the  county  courts  shall  in  discharging 
such  duties  conform  to  any  rules  or  orders  to  be  framed  as 
hereinafter  provided. 

Proceedings  in       Sect.  8,  30  &  31  Vict.  c.  142.]     Where  any  suit  or  proceed- 
ulmSeu Sf  U    *"^  ®^^^^  ^  pending  in  the  high  court  of  chancery,  which  suit 
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under  thii  act, 
judge  and  offi- 
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or  proceeding  might  have  been  commenced  in  a  county  court,  it  county  courta 
shall  be   lawful   for   any  of  the  parties  thereto   to   apply  at  J^l^ich  might 
chambers  to  the  judge  to  whose  court  the  said  suit  or  proceed-  n^^ccd™" 
ing  shall  be  attached  to  have  the  same  transferred  to  the  county  therein, 
court  or  one  of  the  county  courts  in  which  the  same' might  ch^^j.  j^yi^^ 
have  been  commenced,  and  such  judge  shall  have  power  upon   i?«7^.  2  8  4 
such  application,  or  without  such  application  if  he  shall  see  fit,  »   »   • 

to  make  an  order  for  such  transfer,  and  thereupon  such  suit  or 
proceeding  shall  be  carried  on  in  the  county  court  to  which  the 
same  shall  be  ordered  to  be  ti-ansfen-ed,  and  the  parties  thereto 
shall  have  the  same  right  of  appeal  that  they  would  have  had 
had  the  suit  or  proceeding  been  conmienced  in  the  county 
court. 

3.  Any  one  of  the  vice-chancellors,  on  the  application  at  Power  to  a 
chambers  of  any  party  to  any  suit  or  matter  pending  under  this  vice-chancellor 
act,  shall  have  power,  then  and  there,  or,  if  he  shall  think  fit,  ^  ^^^  . 
after  hearing  a  summons  served  upon  the  other  party  or  parties,  g^j^g  ^^^ 
to  transfer  the  same  to  the  court  of  chancery,  upon  such  terms  connty  conrt 
(if  any)  as  to  security  for  costs  or  otherwise,  as  he  may  think  to  court  of 
fit.  chancery. 

Sect.  24,  30  &  31  Vict.  c.  142.]     Any  monies,   annuities,  Trustees  may 
stocks  or  securities  vested  in  any  persons  as  trustees,  executors  P*y  trust 
administratoi*s  or  otherwise,  upon  trusts  within  the  meaning  of  ™<^"*5®  ®' 
an  act  passed  in  the  session  of  parliament  holden  in  the  tenth  ^^^  aecurlties 
and  eleventh  years  of  the  reign  of  her  present  majesty,  chapter  into  the  conrt 
ninety-six,  for  better  securing  trust  funds,  and  for  the  relief  of  . 

trustees,  where  the  same  does  not  exceed  in  amount  or  value  ^  ^** 
the  sum  of  five  hundred  pounds,  upon  the  filing  by  such  trustees  ^^*^^*  ^  ^  ^^* 
or  other  persons,  or  the  major  part  of  them,  to  or  with  the  Formt  48  to 
registrar  of  the  county  court  within  the  district  of  which  such  ^^' 
persons  or  any  of  them  shall  reside,  an  afii davit  shortly  de- 
scribing the  instrument  creating  the  trust  according  to  the  best 
of  their  knowledge,  may  in  the  case  of  money  be  paid  into  a 
post  ofllice  savings  bank  established  in  the  town  in  which  the 
county  court  is  held  in  tlio  name  of  the  registrar  of  such  court, 
in  trust  to  attend  the  orders  of  the  court,  and  upon  such  persons 
filing  with  the  registrar  the  receipt  or  other  document  given  to 
them  by  the  officer  of  the  said  bank  the  registrar  shall  record 
the  same,  and  give  to  them  an  acknowledgment  in  such  form  as 
may  be  directed  by  any  rule  of  practice,  which  acknowledg- 
ment shall  be  a  sufificient  discharge  to  such  persons  for  the 
money  so  paid,  and  in  the  case  of  stocks  or  securities  may  bo 
transferi-ed  or  deposited  into  or  in  the  names  of  the  treasurer 
and  registrars  of  such  courts  in  trust  to  attend  the  orders  of  the 
court,  and  the  certificate  of  the  proper  officer  of  the  transfer  or 
deposit  of  such  stocks  or  securities  shall  be  a  sufficient  discharge 
to  such  persons  for  the  stocks  or  securities  so  transferred  or  de- 
posited ;  provided  that  where  there  is  not  a  treasurer  a  person 
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shall  be  nominated  bj  role  of  practice  to  whom  the  transfer  or 
deposit  in  conjunction  with  the  registrar  maj  be  made. 

Exteosoo  of  Sect.  2o,  30  &  31  Vict.  c.  142.]     For  the  purposes  of  the 

powers  giren  last  section  all  the  powers  and  authorities  given  to  the  court  of 
°^^  *^^  chancery  by  the  act  passed  in  the  session  of  parliament  holden 
coart  of  chan-  *^  ^^^  twelfth  and  thirteenth  years  of  the  reign  of  her  present 
cciy  to  coontj  majesty,  cliapter  seventy- four,  "For  the  further  Belief  of  Trus- 
conrtB.  tees,"  shall  be  possessed  and  exercised  by  the  coimty  courts, 

and  any  order  made  by  virtue  of  such  powers  and  authorities 
shall  fully  protect  and  indenmif^'  all  persons  acting  under  or  in 
pursuance  of  riucli  order. 

Monies  paid  Sect.  26,  30  &  31  Viet.  c.  142.]     Any  money  paid  into  a 

into  A  oonntjT  county  coiul  in  equitable  proceedings  shall,  unless  otherwise 
^w^Ti^L2S**'  ^^^'^^  ^y  *^®  court,  be  invested  by  the  registrar  of  the  court 
ines  ma^bc'  ^^  ^'^  name  as  registrar,  within  forty-eight  hours  of  its  payment 
Invested  in  a  i"^  court,  in  a  post  office  savings  bank  established  in  the  town 
post  office  in  which  the  court  is  held,  without  restriction  as  to  amount, 

sayings  bank,  and  without  the  declaration  required  of  a  depositor  in  a  savings 
Order  xL  bank;  and  no  part  of  any  money  invested  in  a  post  office  savings 

RmU  10.  bank  under  this  act  shall  \ye  paid  out  to  any  registrar,  except 

Order  xTii.        upon  an  authority  addressed  to  the  postmaster  general  by  the 
Rules 2,3,4,5,  commissioners  of  her  majesty's  treasury. 
Ibrm  55. 

Proceedings  in  Sect.  27,  30  &  31  Vict.  c.  142.]  Auy  pix>ceediug  taken  iu 
equity  may  be  the  county  courts  under  the  County  Courts  Act,  I860,  confer- 
oommenced  by  ring  an  equitable  jurisdiction  on  such  courts,  may,  if  so  directed 
sommons.  j^^  rules  and  orders  to  be  made  under  such  act>  be  commenced 

by  summons. 

City  small  4.  The  judge  and  officei*s  of  the  court  held  under  the  pro- 

debts  court  to  visions  of  the  London  (City)  Small  Debt«  Extension  Act,  1852, 
bare  same  hereinafter  called  the  "city  court,"  shall  respectively  have  and 
fdl^ttere^as  ^^cercise  the  like  jurisdiction,  powers  and  authorities  in  all 
a  metropolitan  respects,  except  the  jwwcr  of  appointing  officers,  as  are  for  the 
comity  court,  time  being  ix)ssessed  and  exercised  by  the  judge  and  officers 
15  &  16  Vict  respectively  of  a  metropolitan  county  court;  and  the  chief 
c.  IxxYii.  clerk  and  the  chief  bailiff*  of  the  city  court  shall  henceforth  be 

See  SO  &  81       respectively  styled  the  registrar  and  high  bailiff*  thereof,  the 
R'  ar^  word  "registrar"  being  interpreted   to   include  the  assistant 

p.  457.      '        clerks,  and  the   words  "  high  bailiff*"  the  bailiffs  of  the  city 

court;  and  the  fees  which  may  be  from  time  to  time  taken  in  a 
county  court  iu  auy  proceeding  in  which  jurisdiction  is  hereby 
given  to  the  judge  and  officers  of  the  city  court  shall  be  taken 
in  the  city  coiu*t,  and  shall  be  paid  into  the  general  fund  thereof, 
and  the  judge  and  officers  of  the  city  court  shall,  out  of  the 
said  general  fund,  be  res|>ectively  paid  additional  salaries  of 
such  amount  as  the  mayor,  aldermen  and  commons  of  the  city 
of  London,  in  common  council  assembled,  from  time  to  time 
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shall  thiuk  fit  to  direct;  and  such  judge  and  officers  of  the  city 
court  shall  conform  to  the  rules  and  orders  made  under  the 
authority  of  this  act. 

5.  Any  legacy  or  sum  of  money  to  which  any  person  who  is  Power  to  judge 
an  infant  or  absent  beyond  the  seas  may  be  found  or  declared  of  a  county 
entitled  by  any  county  court  in  any  suit  or  matter  under  this  court  to  order 
act  may  be  ordered  by  the  court  to  be  paid  to  the  accountant  ^^  to  w?ich 
general  of  the  court  of  chancery,  in  accordance  with  the  pro-  an  infant  or 
visions  of  section  thirty -two  of  an  act  passed  in  the  session  of  i)er8on  beyond 
parliament  held  in  the   thirty -sixth  year  of  the  reign  of  his  the  seas  may 
majesty  king  George   the  third,    chapter  fifty-two ;   and  the  jj®  entitled,  to 
person  ordered  to  pay  the  same  shall,  within  such  time  as  the  tho^bank'of 
court  shall  direct,  produce  to  the  registrar  of  the  court  the  England,  in 
certificate  of  the  accountant  general  of  the  payment  of  such  accordance 
money  :  and  if  default  be  made  in  such  pajTnent  the  judge  may  with  provisions 
direct  a  warrant  of  execution  to  issue  to  the  high  bailiff  of  the  og  p^**  ^ 
court,  who,  by  such  warrant,  shall  be  empowered  to  levy  or  ^  52.   '   ' 
cause  to  be  levied  by  distress  and  sale  of  the  goods  and  chattels 

of  such  person,  a  sum  of  money  equal  in  amount  to  the  sum  ^^^^  ^^^"* 
which  he  was  ordered  to  pay  to  the  said  accountant  general  and  -R«^*  7,  8. 
to  the  costs  incurred  by  reason  of  such  default,  and  the  sum  so  FormZ^. 
levied  shall  be  paid  to  and  be  receivable  by  the  said  accountant 
general  under  the  direction  of  the  court ;  and  all  amounts  so 
paid  or  ti-ansferred  into  the  court  of  chancery,  with  any  divi- 
dends thereon,  shall  be  paid  or  transferred  to  the  person  or 
persons  entitled  thereto,  or  otherwise  applied  for  his  or  their 
benefit,  on  application  by  summons  to  one  of  the  vice-chancellors 
while  sitting  at  chambers. 

6.  Nothing  in  this  act  contained  shall  be  construed  to  impair  Act  not  to  im- 
the  jurisdiction  of  the  Stannaries  Court,  or  to  give  authority  to  pair  jurisdic- 
any  county  court  judge  to  entertain  jurisdiction  in  any  case  to  ^^^,  ^^  b*^"i- 
which  the  equitable  jurisdiction  of  the  said  court  at  present  ^"'"^s  court, 
extends. 

7.  Whenever  it  is  required  that  a  jury  should  be  summoned  Provisions  of 
for  the  trial  of  any  matter  arising  out  of  the  jurisdiction  given  Connty  Court 
to  the  county  courts  by  this  act,  it  shall  be  summoned  from  the  .    ^  *®  *? 
list  of  jurors  in  the  possession  of  the  registi-ar  of  the  county  and^tnessw 
court  in  which  the  suit  or  matter  has  been  brought;  and  all  the  extended  to 
enactments  relating  to  the  summoning,  impanneling  and  swear-  Buitore  and 
ing  of  a  jury  in  a  county  court,  and  to  the  number  of  the  jury  witoesses 
and  the  unanimity  of  their  verdict,  shall  apply  to  every  jury  °°^®'^""*  *^*' 
summoned  under  this  act;  and  the  duties  and  obligations  of  Order 'vr, 
and  upon  all  jurors,  suitors  and  witnesses,  and  their  liability  to  jRule5. 
penalty  and  punishment,  shall,  in  any  proceeding  under  this  act, 

be  the  same  as  those  created,  authorized  and  imposed  by  the 
several  statutes  now  in  force  relating  to  county  courts. 
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OrdernTm, 
FormiO. 


8.  For  the  dae  execution  of  any  judgment,  decree  or  order 
made  under  the  authority  of  this  act,  or  of  the  rules  and  orders 
to  be  framed  as  hereinafter  provided,  the  court  shall  have  power 
to  order,  and  the  registrar  upon  such  order  shall  have  authority 
to  seal  and  issue,  and  the  high  baiiifF  to  execute  any  writ  or 
warrant  of  possessiou,  writ  or  warrant  of  execution,  or  other 
process  of  execution  for  carrying  into  effect  any  judgment, 
decree  or  order  of  the  said  court;  and  such  writs,  warrants 
and  processes  shall  be  in  the  form  and  executed  at  the  time 
and  in  the  manner  to  be  set  forth  in  the  rules  and  orders  to  be 
framed  as  hereinafter  provided. 

9.  If  during  the  progress  of  any  suit  or  matter  it  shall  be 
made  to  appear  to  the  court  that  the  subject-matter  exceeds  the 
limit  in  point  of  amount  to  which  the  jurisdiction  of  the  county 
courts  is  hereby  limited,  it  shall  not  affect  the  validity  of  any 
order  or  decree  already  made,  but  it  shall  be  the  duty  of  the 
court  to  direct  the  said  suit  or  matter  to  be  transferred  to  the 
court  of  chancery,  and  thereupon  the  said  suit  or  matter  shall 
proceed  in  such  one  of  the  vice-chancellor's  courts  as  the  lord 
chancellor  nuiy  by  general  order  direct;  and  such  vice-chancellor 
shall  have  power  to  regulate  the  whole  of  the  procedure  in  the 
said  suit  or  matter  when  so  transferred :  provided  always,  that 
it  shall  be  lawful  for  any  party  to  apply  to  such  vice-chancellor 
at  chambers  for  an  order  authorizing  and  directing  the  suit  or 
matter  to  be  carried  on  and  prosecuted  in  the  county  court, 
notwithstanding  such  excess  in  the  amount  of  the  limit  to 
which  its  jurisdiction  in  the  matter  is  hereby  given  to  the 
county  courts;  and  the  vice-chancellor,  if  he  shall  deem  it 
right  to  summon  the  other  parties  or  any  of  them  to  appear 
before  him  for  that  purpose,  after  hearing  such  parties  or  on 
default  of  the  appearance  of  all  or  any  of  them,  shall  have  full 
power  to  make  such  order. 

In  what  courts       l^*  With  respect  to  the  court  in  which  proceedings  in  equity 

proceedings        shall  be  taken  : — 

shall  be  taken.  1 .  Proceedings  under  this  act  which  relate  to  the  recovery 

or  sale  of  any  mortgage,  charge  or  lien  on  lands, 
tenements  or  hereditaments  shall  be  taken  in  that 
county  court  within  the  disti-ict  of  which  the  lands, 
tenements  or  hereditaments  or  any  part  thereof  are 
situate ; 

2.  Proceedings  under  the  Trustee  Acts,  1850  and  18o2, 

shall  be  taken  in  the  county  court  within  the  district 
of  which  the  persons  making  the  application  or  any  of 
them  reside  or  resides; 

3.  Proceedings  for  the  administration  of  the  assets  of  a 

deceased  person  shall  be  taken  in  the  county  court 
within  the  district  of  which  the  deceased  person  had 
his  last  place  of  abode  in  England,  or  in  which  the 
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executors  or  admiuistrators  or  any  one  of  them  shall 
have  their  or  his  place  of  ahode; 

4.  Proceedings  in  partnership  case  shall  he  taken  in  the 

county  court  within  the  district  of  which  the  partner- 
ship husiness  was  or  is  carried  on ; 

5.  Proceedings  for  the  specific  performance  or  the  deliveiy 

np  or  cancelling  of  agreements  shall  he  taken  in  the 
coimty  court  within  the  district  of  which  the  defend- 
ants or  any  one  of  them  reside  or  resides,  or  carry 
on  or  carries  on  husiness; 

6.  Proceedings  in  any  suit  or  matter  under  this  act  which 

are  not  otherwise  provided  for  shall  he  taken  or  insti- 
tuted in  the  county  court  within  the  district  of  which 
the  defendants  or  any  or  either  of  them  shall  reside 
or  carry  on  husiness. 

11.  If  during  the  progress  of  a  suit  or  matter  it  shall  he  As  to  transfer 
made  to  appear  to  the  court  that  the  same  could  be  more  con-  o^  suit  from 
veniently  prosecuted  in  some  ether  county  court,  it  shall  be  ^"^-J^^*^. 
competent  for  the  court  to  transfer  the  same  to  such  other  ^^^^^^ 
county  court,  and  thereupon  the  suit  or  matter  shall  proceed  in 

such  other  county  court. 

12.  The  registrars  and  high  bailiffs  of  the  county  courts  Remaneration 
shall  be  remunerated  for  the  duties  to  be  performed  by  them  of  registrars 
under  the  jurisdiction  in  equity  given  to  the  courts  by  this  act,  f-^?*^    ^' 
by  receiving  for  their  own  use  such  fees  as  may  be  from  time  ^^  equity. 

to  time  authorized  to  be  taken  by  any  orders  to  be  made  by  the 
commissioners  of  the  treasury,  with  the  consent  of  the  lord 
chancellor;  and  the  commissioners  of  the  treasury  are  hereby 
authorized  and  empowered,  with  such  consent  as  aforesaid,  from 
time  to  time  to  make  such  orders. 

13.  Certain  fees  to  he  taken  and  to  he  paid  over  to  the  con- 
solida ted  fund f  and  the  salaries  of  the  judges  to  be  increased 
by  £300  a  year.     See  ante,  p.  394, 

14.  Judge  not  obliged  to  hold  courts  in  the  month  of  Sep-" 
tember.     See  ante,  p.  404, 

15.  Such  of  the  judgments  and  decree  as  may  be  directed  As  to  registry 
by  any  rule  or  order  shall  be  registered  with  the  registrar  of  ?f  judgments 
county  court  judgments  in  Loudon  in  such  manner  as  may  be  ^^  London, 
therein  directed,  Order  xxui. 

Rule  24. 

16.  The  county  court  judges  appointed  or  to  be  appointed  by  Power  to  frame 
the  lord  chancellor  from  time  to  time  to  frame  rules  and  orders  rules  and 

for  regulating  the  practice  of  the  courts  and  forms  of  proceeding  orders  under 
therein,  imder  the  thirty-second  section  of  an  act  passed  in  the  ^108^  I'l 
nineteenth  and  twentieth  years  of  the  reign  of  her  present    *      '  •     • 


468 


The  County  Courts  Acts, 


majesty,  chapter  one  hundred  and  eighty  shall  frame  the  rules 
and  orders  for  r^ulating  the  practice  of  the  countj  courts 
under  this  act,  and  forms  of  proceedings  therein,  and  from  time 
to  time  amend  such  rules,  orders  and  forms;  and  such  rules, 
orders  and  forms,  or  amended  rules,  orders  and  forms,  certified 
imder  the  hands  of  such  judges  or  of  any  three  or  more  of 
them,  shall  he  submitted  to  the  lord  chancellor,  who  may  allow 
and  disallow  or  alter  the  same,  and  so  from  time  to  time;  and 
the  rules,  orders  and  forms,  or  amended  rules,  orders  and  forms, 
so  allowed  or  altered,  shall,  from  a  day  to  be  named  by  the 
lord  chancellor,  be  in  force  in  ovorv  countv  court. 

Scale  of  costs  17.  The  county  court  judges  mentioned  in  the  last  section 
1^  ^^^^^  shall  be  emjwwei^  to  frame  a  scale  of  cost  and  charges  to  be 
by  tlie  jndges.  p^^jj  to  counsel  and  attorneys  with  respect  to  all  proceedings 
which  are  herein  authorized  to  be  taken,  and  from  time  to  time 
amend  such  scale;  and  such  scale  or  amended  scale,  certified 
under  the  hands  of  such  judges  or  any  three  or  more  of  them, 
shall  be  submitted  to  the  lord  chancellor,  who  from  time  to 
time  may  allow  or  disallow  or  alter  the  same;  and  the  scale 
or  amended  scale  so  allowed  or  altered  shall,  from  a  day  to 
be  named  by  the  lord  chancellor,  be  in  force  in  every  county 
court. 

18.  If  any  party  in  a  suit  or  matter  under  this  act  shall  be 
dissatisfied  with  the  determination  or  direction  of  a  judge  of  a 
county  court  on  any  matter  of  law  or  equity,  or  on  the  admis- 
sion or  rejection  of  any  evidence,  such  party  may  appeal  firom 
the  same  to  the  vice-chancellor  authorized  as  aforesaid,  pro- 
vided that  such  party  shall,  within  thirty  days  after  such  deter- 
mination or  direction,  give  notice  of  such  appeal  to  the  other 
party  or  his  attorney,  and  also  deposit  with  the  registrar  of  the 
county  court  the  sum  of  ten  pounds  as  security  for  the  costs  of 
the  appeal;  and  the  said  court  of  appeal  may  make  such  final 
or  other  decree  or  order  as  it  shall  think  fit,  and  may  also 
make  such  order  with  respect  to  the  costs  of  the  said  appeal 
as  such  court  may  think  proper;  and  such  orders  shall  be  final : 
Provided  that  nothing  herein  contained  shall  authorize  any 
party  to  appeal  against  any  decision  of  a  county  court,  given 
upon  any  question  as  to  the  value  of  any  real  or  personal  pro- 
perty, for  the  purpose  of  determining  the  question  of  the  juris- 
diction of  the  court  under  this  act,  nor  to  appeal  against  the 
decision  of  a  county  court  on  the  ground  that  the  proceedings 
might  or  should  have  been  taken  in  any  other  county  court. 

Appeal  to  be  19.  In  any  case  which  may  be  the  subject  of  an  appeal  under 
made  either  to  this  act,  in  causes  arising  within  the  county  palatine  of  Lan- 
the  high  court  caster,  the  appeal  may  be  made  either  to  the  high  court  of 
a  v^ce<han-^^  chancery  or  a  vice-chancellor  thereof,  or  to  the  court  of  chan- 
cellor. c^'T  o^  ^^6  county  palatine  of  Lancaster  or  the  vice-chancellor 
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thereof;  and  that  in  case  of  an  appeal  to  the  court  of  chancery  Order  xix. 
for  the  said  county  palatine  or  the  vice-chancellor  thereof,  tlie  «  t^  ,/> 
order  on  such  appeal  shall  have  the  same  effect  as  if  it  had     ^ 
been  made  by  a  vice-chancellor  of  the  high  court  of  chanceiy; 
but  no  apiKjal  shall  be  made  to  the  com*t  of  chancery  of  the 
said  county  palatine  or  the  vice-chancellor  thereof,  unless  the 
consent  thereto  in  writing  of  the  respondent  or  respondents  on 
such  appeal,  or  of  his  or  their  solicitor  or  solicitors,  shall  be 
first  obtained. 

20.  Registrar  of  the  Bloomshurj/  county  court  of  Middle^ 
seXy  not  being  an  attorney  or  solicitor^  to  be  entitled  to  retire 
from  his  office  with  compensation,  Ss.  12,  38,  9  &  10  Vict, 
c.  95. 

21.  This  act  and  9^  10  Vict,  c,  95,  and  any  act  amending 
or  altering  the  sa?ne,  to  be  construed  together, 

22.  Salary  of  T,  Rogers,  Esq,,  as  joint  registrar  of  the 
county  court  of  Yorkshire,  holden  at  Sheffield,  to  be  £700  a 
year.  No  other  person  to  be  appointed  registrar  until  the 
death,  remaval  or  resignation  of  the  present  registrars* 

23.  The  provisions  of  this  act  shall  come  into  operation  on  Commenoe- 
the  first  day  of  October,  one  thousand  eight  hundred  and  sixty-  ment  of  act, 
five,  except  the  provisions  relating  to  fi-aming  a  scale  of  costs,  ^  ^^^  IS^&, 
and  making  rules  and  orders  of  practice  and  forms  of  proceed- 
ing, and  except  the  provision  which  relieves  the  judges  from 

the  obligation  of  holding  courts  during  the  month  of  September 
without  the  order  of  the  lord  chancellor,  which  provisions  shall 
come  into  operation  on  the  passing  of  this  act. 


Schedule. 

£  «.  d. 

*0n  the  commencement  of  ererj  salt  or  matter 0  10    0 

On  setting  down  any  matter  for  hearing  .  •         •  •         ..100 

On  application  for  nnal  decree  or  decretal  order  •  •         .  •     10    0 

•  These  fees  are  now  repealed.    See  Order  of  TreoMtry  of  30<A 
December,  1867,  Chap,  IIL 
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RULES,  ORDERS  AXD  FORMS 

rOB  KBCTLATOra  TVS 

PRACTICE  OF  THE  COUNTY  COURTS. 

1867. 


We,  George  Lake  Russell,  John  Bury  Dasent,  John  Worlledge, 
Rupert  Alfred  Kettle  and  William  Fnrner,  being  judges  of 
county  courts  ap|>ointed  to  frame  Rules  and  Orders  for  regu- 
lating the  Practice  of  the  Courts  and  Forms  of  Proceedings 
therein,  imder  the  32nd  section  of  "  The  County  Courts  Act, 
1856,"  have,  under  the  pcjwers  vested  in  us  by  the  said  act,  and 
by  "The  County  Courts  Act,  1865,"  "The  County  Courts 
Act,  1867"  and  "The  Companies  Act,  1867,"  framed  the 
following  Rules,  Orders  and  Forms,  and  we  do  hereby  certify 
the  same  to  the  lord  chancellor  accordingly. 


RULES  AND  ORDERS. 

The  Rules,  Orders  and  Forms  now  in  use  in  the  county 
courts,  except  in  proceedings  under  the  Charitable  Trusts  Acts, 
the  Prol)ate  Acts  and  "The  Bankruptcy  Act,  1861,"  shall,  on 
and  from  the  Ist  day  of  January,  1868,  cease  to  be  used,  and  in 
lieu  thereof  the  following  shall,  on  and  from  such  day,  be  the 
Rules,  Orders  and  Forms  in  force  and  used  in  the  said  courts. 

Interpretation. 

In  the  following  Rules  and  Orders  the  words  "home  court*' 
shall  mean  the  court  from  which  process  is  originally  issued  ; 
and  the  words  "foreign  court"  shall  mean  the  court  of  the 
district  into  which  process  is  issued  from  another  court ;  and 
the  words  "  home  district "  shall  mean  the  district  of  the  home 
court  ;  and  the  words  "foreign  district"  shall  mean  the  district 
of  the  foreign  court ;  and  the  words  "  on  oath  "  shall  mean  "  on 
oath  viva  voce  or  by  affidavit ;"  and  the  words  "  return-day " 
shall  mean  the  "  return-day  of  the  summons  ;"  and  the  word 
"treasurer"  shall,  where  there  is  no  treasurer  of  the  court, 
mean  the  superintendent,  for  the  time  being,  of  the  county  court 
department  of  the  treasury  ;  and  the  words  "clear  days"  shall 
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mean  that,  in  all  cases  in  which  any  particular  number  of  days 
is  prescribed  for  the  doing  any  act  or  for  any  other  purpose,  the 
same  shall  be  reckoned  exclusive  both  of  the  first  and  of  the  last 
day;  and,  unless  there  be  something  in  the  context  inconsistent 
therewith,  the  provisions  of  s.  142  of  9  &  10  Vict.  c.  95,  shall  9  &  10  Vict, 
apply  to  the  inter]>retation  of  these  rules.  c.  96,  a.  142. 

Sittings  of  the  Court. 

1.  Every  judge  shall  appoint  the  days  and  hours  for  holding  9  &  10  Vict 
his  courts  ;  and  a  notice  of  the  day  and  hour  on  which  each  c  95,  s.  66. 
court  will  be  holden  shall,  three  calendar  months  before  the 

holding  thereof,  be  affixed  in  some  conspicuous  place  in  the 
court-house  and  in  the  registrar's  office  ;  and  whenever  any  day 
or  hour  so  appointed  for  holding  the  court  shall  be  alterea, 
notice  of  such  alteration  shall  immediately  be  affixed  in  like 
manner  ;  but  any  judge  may  from  time  to  time  hold  additional 
and  adjourned  courts. 

2.  No  registrar  shall  act  under  section  16  and  17  of  30  &  31  80  &  31  Vict. 
Vict.  c.  142,  on  any  day  upon  which  the  judge  does  not  sit  at  c.  142,88. 16, 
the  court.  ^^' 

3.  Two  courts  shall  not  be  holden  before  the  same  judge  on 
one  day,  unless  with  the  consent  of  the  lord  chancellor  ;  but 
this  rule  shall  not  apply  to  the  holding  of  an  adjourned  court 

Infant, 

Where  an  infant  applies  to  enter  a  plaint  for  any  cause  of  9  &  10  Vict, 
action  (other  than  for  wages  or  piece-work,  or  for  work  as  a  c.  96,  s.  64. 
sei'vant)  he  shall  procure  the  attendance  of  a  next  friend,  at  the 
office  of  the  registrar,  at  the  time  of  entering  the  plaint  ;  and  no 
plaint  shall  be  entered  until  the  next  friend  has  undertaken,  in 
the  form  set  forth  in  the  schedule,  to  be  responsible  for  costs, 
who,  on  entering  into  such  undertaking,  shall  be  liable  in  the 
same  manner  and  to  the  same  extent  as  if  he  were  a  plaintiff 
in  an  ordinary  suit  ;  and  the  cause  shall  proceed  in  the  name  of 
the  infant  by  such  next  friend,  and  the  undertaking  shall  be 
filed  by  the  registrar  ;  but  no  order  of  the  court  shall  be  neces- 
sary for  the  appointment  of  such  next  friend.  If  the  plaintiff 
fail  in,  or  discontinue  his  suit,  and  do  not  pay  the  amount  of 
costs  awarded  by  the  court  to  be  paid  by  him  to  the  defendant, 
proceedings  may  be  taken  for  the  recovery  of  such  amount  from 
the  next  friend  as  for  the  recovery  of  any  debt  ordered  to  bo 
paid  by  the  court. 

Registrar's  Duties. 

5.  The  offices  of  the  county  courts  may  from  time  to  time 
be  closed  by  special  order  of  the  lord  chancellor  on  such  days  as 
may  be  mentioned  in  any  such  order. 

6.  The  registrar  shall  keep  an  office  at  each  place  where  the 
court  of  which  ho  is  registrar  is  holden,  and  such  office  shall  be 
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kept  open  every  day  from  ten  o'clock  in  the  morning  until  four 
o'clock  in  the  afternoon,  except  on  Christmas-day,  Good  Friday, 
the  Saturday  next  after  Good  Friday,  or  any  day  appointed  by 
royal  proclamation  for  a  public  fast,  humiliation  or  thanksgiving, 
and  except  also  on  Saturdays,  on  which  day  the  office  may  be 
closed  at  one  o'clock  in  the  afternoon  ;  provided,  that  where 
Saturday  is  the  market  day  of  the  town  in  which  the  court 
is  holden,  the  office  shall  not  be  so  closed,  but  may  be  closed  at 
one  o'clock  on  some  other  day  of  the  week  instead  of  Saturday, 
which  day  shall  bo  fixed  upon  for  such  purpose  by  the  judge, 
and  shall  not  afterguards  be  changed  except  by  his  leave  ;  pro- 
vided that  an  office  need  not  be  kept  open  in  more  than  one 
place  within  the  district  of  a  court,  although  the  court  is  holden 
at  more  than  one  place  within  the  district,  unless  the  lord 
chancellor  shall  otherwise  order  :  provided  also,  that  during 
the  days  on  which  in  such  district  the  court  is  held  in  any  place 
other  than  in  the  place  where  the  registrar's  office  is  situate,  or 
on  which  an  office  is  open  at  such  other  place,  the  office  may  be 
closed  on  such  days  in  the  place  in  which  the  office  is  required 
generally  to  be  kept  open. 
9  &  10  Vict.  7.  The  registrar  shall  keep  the  books  in  the  forms  heretofore 

c.  96,  s.  27.        in  use  ;  and  every  entry  in  such  books  shall  have  a  number  pi*e- 

fixed,  corresponding  with  the  number  of  the  plaint  to  which 
the  entry  relates. 
9  &  10  Vict.  8.  Whenever  the  registrar,  or  his  lawful  deputy,  is  absent 

c.  95,  8,  26.        from  the  sitting  of  a  court,  the  judge  shall  appoiut  a  deputy  to 

act  on  behalf  of  the  registrar  ;  and  an  entiy  of  such  appoint- 
ment, and  the  cause  of  such  absence  (if  known),  shall  be  made  on 
the  minutes  of  the  court. 
Ibid.  9.  Whenever  a  registrar  appoints  a  deputy,  the  reason  of 

such  appointment  shall  be  entered  on  the  minutes  of  each  court 
for  which  such  deputy  acts. 

10.  The  registrar  of  the  court  shall  issue  all  summonses  and 
warrants  to  the  bailiff  forthwith  after  the  plaints  are  entered  or 
warrants  applied  for. 

11.  Where  a  summons  is  required  to  be  served  in  a  foreign 
district  the  registrar  shall  transmit  the  same  and  a  copy  thereof 
to  the  bailiff  of  the  foreign  court  on  the  same  day  as  the  plaint 

JFbrm  6.  18  entered,  with  a  letter  according  to  the  form  in  the  schedule, 

unless  the  judge  of  the  home  court  shall  order  the  summons  in 
that  particular  case  to  be  served  by  the  bailiff  of  the  home  court; 
and  if  the  summons  be  returned  to  the  registrar  by  the  bailiff 
of  the  foreign  com-t,  not  served,  the  registrar  shall  forthwith 
give  notice  to  the  plaintiff  of  such  non-service. 

Rule  43.  ^^*  ^^^  registrar  shall  in  all  cases,  where  by  these  rules  par- 

ticulars are  required,  annex  to  the  summons  a  copy  of  tho 
plaintiff's  particulars,  sealed  with  the  seal  of  the  court ;  and 
shall  also  make  and  deliver  to  the  bailiff  a  true  copy  of  the 
summons. 

80  &  31  Vict,        13.  The  registrar  shall  send  the  letter  mentioned  in  tho  last 
c  142, 8.  2. 
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paragraph  of  sect.  2  of  30  &  31  Vict,  c,  142,  to  the  name,  de- 
scription and  address  of  the  plaintiff  as  given  in  the  affidavit. 

14.  The  registrar  shall  enter  in  the  "notice  book"  all  notices 
and  letters  sent  by  him,  and  all  particulars  required  by  the  form 
of  such  book. 

J  5.  Moneys  to  be  paid  into  court  under  the  order  of  the  judge 
may  be  so  paid,  during  office  hours,  on  every  day  on  which 
such  office  is  open. 

16.  Searches  may  be  made  and  the  money  to  which  suitors  19  &  20  Vict, 
are  entitled  shall  be  paid  out  upon  demand  (in  cash  if  required)  c  108,  b.  45, 
on  three  days,  at  the  least,  in  each  week,  such  days  to  be  fixed 

by  the  registrar  fi-om  time  to  time,  with  the  approbation  of  the 
judge,  and  to  be  printed  or  written  on  the  plaint  note  :  provided 
that,  for  the  purpose  of  enabling  the  registrar  to  furnish  the 
list  of  balances  in  the  ledgers  according  to  the  requirements  of 
the  commissioners  of  her  majesty's  treasury,  no  searches  shall 
be  made  or  money  paid  out  of  court  during  one  week  in  each 
year,  of  which  week  due  notice  shall  be  affixed  in  some  con- 
spicuous place  in  the  office  of  the  registrar. 

17.  Whenever  money  is  paid  into  or   deposited   in   court,  9  &  10  Vict 
whether   before   or    after  judgment,   an   acknowledgment   in^.  96,  s.^. 
writing  of  such  payment  or  deposit  shall  be  given  on  the  sum-  J  jqq^  45 
mens  or  on  the  order.  ' 

18.  All  the  books  of  the  courts  inducing  the  banker's  book  9  &  10  Vict, 
and  cash  book,  shall  at  all  times  be  open  to  the  inspection  of  the  ^  ^^»  *•  ^7- 
treasiu-er, 

19.  No  registrar,  deputy  registrar,  registrar's  clerk,  bailiff, 
broker,  or  other  officer  of  the  court,  and  no  partner  or  clerk  of 
any  such  officer,  shall  on  account  of  suitors  sign  the  ledger,  or 
any  other  book,  or  receive  money,  or  othei*wiso  act  as  an  agent 
for  that  purpose. 

20.  No  registrar,  deputy  registrar,  registrar's  clerk,  bailiff, 
broker,  or  other  officer  of  the  court,  or  any  practising  attorney, 
or  clerk  of  such  attorney,  sliall  become  surety  in  any  case  where, 
by  the  practice  of  the  court,  security  is  required. 

High  Bailiff's  Duties. 

21.  Whenever  the  high  bailiff  does  not  attend  any  sitting  of  9  &  10  Vict 
the  court,   the  cause  of  his  absence  shall  be  entered  by  the  ^  ^^»  *•  ^* 
registrar  on  the  minutes  of  the  next  succeeding  court. 

22.  The  high  bailiff  shall  keep  books  and  make  returns  in  the  Ibid, 
forms  heretofore  in  use. 

23.  The  high  bailiff  or  a  sub-bailiff  of  the  court  shall  attend  Ibid, 
for  the  purpose  of  receiving  summonses,  or  for  the  performance 

of  other  duties,  at  the  office  of  the  registrar  once  at  least  every 
day  ;  and  shall  compare  and  examine  the  copy  of  each  summons 
delivered  to  him  by  the  registrar,  so  as  to  enable  him  to  prove 
its  correctness. 

24.  The  office  of  the  high  bailiff  of  a  county  court,  in  whic^ji 
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9  «:  10  Vict 
c.  95,  sa.  61, 62, 

9  fir  10  Vict. 
c.  95,  s.  33. 


Ihrmd, 


9  &  10  VicL 
c.  95,8.  62. 


Ihrm  68. 


Hule  26. 


9  «c  10  Vict. 
c.  95,  8.  33. 


the  plaints  entered  shall  exceed  six  thousand  in  the  year,  shall 
be  open  to  the  public  for  the  purpose  of  answering  inquiries, 
giving  infoimation,  or  for  any  other  purpose  connected  with 
the  duties  of  the  bailiff,  during  the  same  hours  as  the  office  of 
the  registrar  of  the  court  is  to  be  kept  open. 

25.  The  high  bailiff  shall  serve  or  cause  to  be  served  process 
sent  to  him  for  service  from  other  courts. 

26.  If  the  service  of  the  summons  has  been  personal,  the 
bailiff  who  served  the  same  shall  indorse  on  the  copy  of  the 
summons  delivered  to  him  by  the  registrar  the  fact  and  mode  of 
such  service;  and  if  the  service  has  not  been  personal,  he  shall 
indoi*se  on  the  copy  of  the  summons  the  statement  which  has 
been  made  by  the  person  to  whom  the  summons  was  delivered, 
or  other  circumstances  fi-om  which  it  may  be  inferred  that  the 
service  of  the  summons  has  come  to  the  knowledge  of  the  de- 
fendant, and  if  the  summons  has  not  been  served,  the  bailiff 
shall  indorse  on  such  copy  the  fact,  and  the  reason  of  such  non- 
service,  and  shall  deliver  it  to  the  registrar  with  the  list  of  sum- 
monses hereafter  mentioned,  unless  the  judge  shall  otherwise 
order,  and  such  copy  shall  be  produced  at  the  time  of  the  trial 
by  the  registi-ar  or  high  bailiff,  as  the  judge  may  require. 

27.  Where  the  summons  is  required  to  be  served  in  a  foreign 
district  by  the  bailiff  of  that  district,  he  shall,  eight  clear  days 
at  least  before  the  return-day,  transmit  the  copy  thereof  to  the 
registrar  of  the  home  court,  with  an  affidavit  of  such  service,  if 
the  summons  has  been  served,  and  if  it  has  not  been  served,  he 
shall  return  the  summons  with  an  affidavit  stating  why  it  has 
not  been  served ;  and  the  affidavit  shall  state  the  same  particu- 
lars as  to  service  or  non-service  as  are  required  to  be  indorsed 
on  a  summons;  and  if  such  affidavit  be  defective,  the  bailiff 
shall  amend  the  same  at  his  own  expense,  in  conformity  with 
the  direction  of  the  judge  of  the  home  court. 

28.  Where  the  bailiff  neglects  to  return  to  the  registrar  of  the 
home  court  the  copy  of  the  summons  with  the  affidavit  annexed, 
within  the  time  above  prescribed,  the  judge  of  the  home  court 
may  make  an  order  directing  the  bailiff  of  the  foreign  court  to 
pay  to  the  plaintiff  such  sum  as  the  judge  may  think  reasonable, 
as  compensation  for  the  loss  of  time  and  expense  caused  to  the 
plaintiff  by  the  neglect  of  the  bailiff,  and  a  memorandum  of  such 
order  shall  be  made  in  the  minute  book,  and  the  registrar  of  the 
home  court  shall  transmit  to  the  bailiff  of  the  foreign  coui-t  a 
notice  in  the  form  annexed ;  and  if  the  bailiff  shall  not  remit  to 
the  registrar  of  the  home  court  the  sum  directed  by  the  order 
to  be  paid,  the  registrar  shall  transmit  to  the  treasurer  of  the 
foreign  court  a  copy  of  the  notice,  certifying  thereon  the  neglect 
of  the  bailiff  to  pay  the  money  as  i-equired,  and  the  treasurer 
shall  deduct  such  sum  from  any  payment  he  may  thereafter 
make  to  the  bailiff. 

29.  Seven  clear  days  before  the  day  of  holding  any  court  the 
high  bailiff  shall  dehver  to  the  registrar  a  list  of  all  summonses 
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on  plaints  before  judgment,  issued  to  him,  returaable  at  such 
court,  and  such  return  shall  state  the  mode  of  service  or  the 
cause  of  non-service  of  each  summons,  and  the  high  bailiff  shall, 
at  the  same  time,  unless  the  judge  shall  otherwise  order,  deliver 
to  the  registrar  the  copy  of  every  such  summons  which  has 
been  served,  and  the  summons  itself  when  not  sei^ved. 

30.  Where  a  summons  has  not  been  served,  and  the  summons 
remains  in  the  hands  of  the  bailiff,  he  shall,  at  the  time  of 
making  out  the  list  aforesaid,  give  notice  to  the  plaintiff  of  the  Form^, 
fact  of  such  non-service  in  the  form  set  forth  in  the  schedule. 

31.  In  all  cases  where  a  summous  cannot  be  served  personally, 
it  shall  be  left  at  the  house  or  place  of  dwelling  or  place  of 
business  of  the  defendant  mentioned  therein,  unless  the  bailiff  Farm  10. 
shall  ascertain  that  the  defendant  has  removed  to  some  other 

place  within  the  district;  and  whenever  the  bailiff's  return  of 
service  of  such  summons  shall  make  it  doubtful  whether  the 
service  will  be  held  sufficient,  the  high  bailiff  shall  send  the 
plaintiff  a  notice  in  the  foim  in  the  schedule, 

32.  The  high  bailiff  shall  enter  in  the  "  order  book  *'  all 
orders  for  the  payment  of  money  or  costs,  or  both,  which  he 
shall  have  received,  and  the  date  on  which  he  shall  have  caused 
the  same  to  be  posted. 

33.  The  high  bailiff  shall  enter  in  the  high  bailiff's  "warrant  9  &  10  Vict, 
book"  every'warrant  which  he  has  been  required  to  execute,  ^'  ^^kT*  ^ 
and  shall  state  from  time  to  time  therein  what  he  shall  have  "^ 

done  under  each  warrant,  and,  if  the  same  be  not  executed 
within  one  calendar  month  from  the  day  of  its  delivery  to  him, 
why  it  was  not  executed;  and  the  high  bailiff  shall,  at  all  rea- 
sonable times,  give  to  a  suitor  every  information  that  he  may 
reasonably  require  as  to  the  execution  or  non-execution  of  any 
warrant  which  has  been  issued  at  his  instance. 

34.  Every  bailiff  levying  or  receiving  any  money  by  virtue 
of  any  process  issuing  out  of  the  court  of  which  he  is  bailiff, 
shall,  within  twenty-four  hours  from  the  receipt  thereof,  pay 
over  the  same  to  the  register  of  such  court,  and  shall  file  sucn 
process  and  retain  the  same  in  his  custody. 

35.  Whenever  a  warrant  required  to  be  executed  in  a  foreign  9  &  10  Vict, 
district  has  not  been  executed  within  one  calendar  month  from  c.  95,  ss.  33 
the  day  of  its  delivery,  the  bailiff  of  the  foreign  court  shall,  on  *^d  104. 
the  day  after  the  termination  of  such  month,  make  a  return  to  Ffrm  167. 
the  registrar  of  the  home  court  of  w^hat  he  shall  have  done  under 

such  warrant,  and  why  it  has  not  been  executed,  and  when  the 
same  warrant  has  not  been  executed  during  the  time  it  is  in  force 
such  bailiff  shall  return  the  same  to  the  registrar  of  the  home 
court  within  twenty- fours  hours  from  the  expiration  of  such  time, 
and  shall  indorse  on  such  warrant  the  reason  why  the  same  could 
not  be  executed,  and  he  shall  sign  such  indorsement ;  but  the 
bailiff  shall  i*etum  such  warrant  to  the  home  court  at  any  time, 
although  unexecuted,  if  he  shall  be  directed  so  to  do  by  the  re- 
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gistrar  of  the  home  court,  or  shall  give  such  information  as  such 
registiur  maj  require  in  the  matter  of  the  warrant. 


9  &  10  Vict 
c.  95,  8.  59. 


9  &  10  Vict 
c.  95,  88.  79 
and  80. 


30  &  31  Vict 
c.  142,  8.  1. 


30  &  31  Vict 
c.  142,  8.  2. 

Ihrmt  4, 11. 


30  &  31  Vict 
c.  142,  8.  2. 


I'hrtn  U. 


Plaint, 

36.  Where  it  shall  appear,  on  an  application  for  the  entry  of 
a  plaint,  tliat  the  plaintiff  does  not  reside  in  England,  the  plaint 
shall  not  be  entered  until  security  for  costs,  by  deposit  of  money 
or  otherwise;  shall  have  been  given  to  the  satisfaction  of  the 
registrar. 

37.  Every  plaint  shall  be  entered  in  the  "  plaint  book"  before 
issuing  the  summons. 

38.  Where  the  plaintiff  is  unacquainted  with  the  defendant's 
christian  name,  the  defendant  may  be  described  by  his  surname, 
or  by  his  surname  and  the  initial  of  his  christian  name,  or  by 
such  name  as  he  is  generally  known  by,  and  the  defendant  may 
be  so  described  in  the  summons  ;  and  in  the  event  of  the  plaintiff 
or  defendant  not  appearing,  the  proceedings  under  sects.  79  and 
80  of  9  &  10  Vict.  c.  25,  may  bo  taken  as  if  the  true  christian 
name  and  surname  had  been  stated  in  the  smnmons,  and  all  sub- 
sequent proceedings  thereon  may  be  taken  in  conformity  with 
such  description,  but  without  prejudice  to  any  amendment  made 
at  any  future  time  by  direction  of  the  judge. 

39.  Where,  under  sect.  1  of  30  &  31  Vict.  c.  142,  the  leave 
of  the  judge  or  registrar  is  required,  a  plaint  shall  not  be  entered 
unless  the  judge  or  registrar  shall  be  satisfied,  by  statement  on 
oath  or  affidavit,  or  statutory  declaration  of  the  plaintiff,  or  of 
some  other  person  on  his  behalf,  that  the  defendant,  or  one  of 
the  defendants,  has  within  the  then  last  six  calendar  months 
dwelt  or  carried  on  business  in  the  district  of  the  said  court,  or 
that  the  cause  of  action  or  suit  arose  wholly  or  in  part  within 
the  said  district. 

40.  Where  a  plaintiff  requires  a  summons  to  issue  in  the  form 
contained  in  schedule  (B)  to  30  &  31  Vict.  c.  142,  he  may  at 
the  time  of  the  filing  of  the  affidavit,  deliver  to  the  registrar  a 
statement  in  writing,  signed  by  himself  or  his  attorney,  stating 
that  he  will  serve  the  summons  by  himself,  his  attorney,  or  by 
some  clerk  or  servant  in  the  permanent  employ  of  himself  or  his 
attorney,  and  it  shall  be  served  accordingly ;  but  in  default  of 
such  notice  the  summons  shall  be  served  by  a  bailiff  of  a  county 
court. 

41.  Where  the  plaintiff  does  not  require  the  order  upon  the 
judgment  to  be  for  payment  forthwith,  he  shall,  at  the  time  of 
the  entry  of  the  plaint,  deliver  to  the  registrar  a  statement  in 
writing,  signed  by  himself  or  his  attorney  or  agent,  of  the  time 
or  times  at  which,  and  of  the  instalments,  if  any,  by  which,  ho 
consents  to  accept  payment,  together  with  as  many  copies  of 
such  statement  as  there  are  defendants ;  and  a  copy  of  such 
statement,  sealed  with  the  seal  of  the  court,  shall  be  annexed 
to  the  summons  and  served  therewith. 
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42.  Where  a  plaintiff  requires  the  summons  to  be  served  30  &  31  Vict, 
otherwise  than  by  a  bailiff,  tlie  registrar  shall  enter  the  plaint  c.  142,  s.  2. 
and  deliver  the  summons  to  the  plaintiff  for  service  forthwith, 

if  so  required. 

Particulars. 

43.  On  entering  the  plaint,  the  plaintiff  shall,  in  all  cases  where  9  &  10  Vict 
the  sum  sought  to  be  recovered  shall  exceed  forty  shillings,  c«  95»  »•  69« 
or  where  the  smnmons  is  to  issue  in  the  form  contained  in 

schedule  (B)  of  30  &  31  Vict.  c.  142,  deliver  at  the  office  of  the  30  &  31  Vict, 
registrar  as  many  copies  of  a  statement  of  the  particulars  of  his  c.  142,  s.  2. 
demand  or  cause  of  action  as  there  are  defendants,  and  an  addi- 
tional copy  to  be  filed,  and  where  the  demand  exceeds  fifty 
pounds,  but  the  plaintiff  desires  to  abandon  the  excess  or  to 
admit  a  set-off,  and  sues  in  a  county  court  for  the  residue,  the  9  &  10  Vict, 
abandonment  or  the  admission  of  the  set-off  shall  be  entered  on  c.  96,  s.  63. 
the  particulars  before  service ;  and  in  all  cases  the  particulars      j^      24^'' 
shall  be  deemed  part  of  the  summons.  *       ' 

44.  In  actions  for  penalties  to  secure  the  performance  of  8  &  9  WilL  3, 
covenants,  within  the  meaning  of  the  8  &  9  Will.  3,  c.  11,  the  c.  11. 
plaintiff  shall  deliver  particulars  of  the  breaches  on  which  he 

relies,  in  the  same  manner  as  required  by  the  last  rule,  which, 
when  delivered,  shall  be  deemed  part  of  the  summons ;  and  if 
the  court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, judgment  shall  be  entered  for  the  penalty,  where  the 
penalty  does  not  exceed  the  amount  over  which  the  court  has 
jurisdiction,  and  where  the  penalty  does  exceed  such  amount, 
then  for  the  amount  over  which  the  court  has  jurisdiction,  and 
an  entry  shall  be  made  on  the  minutes  of  the  damages  awarded 
to  the  plaintiff,  and  execution  may  issue  for  the  amount  of  such 
damages ;  and  in  case  of  subsequent  breaches,  the  plaintiff  may 
enter  a  plaint  and  sue  out  a  summons  in  the  nature  of  a  scire 
facias  on  such  judgment,  and  shall  deliver  particulars  of  such 
subsequent  breaches  in  the  manner  before  mentioned,  and  which 
sliall  be  deemed  part  of  such  summons. 

45.  If  the  amount  claimed  in  any  case  include  a  fraction  of  a 
penny,  such  fraction  shall  not  be  entered  in  the  books  of  the 
court,  and  judgment  shall  not  be  given  for  such  fraction. 

Plaint  Note, 

46.  At  the  time  of  entering  the  plaint,  the  registrar  shall  give  9  &  10  Vict 
to  the  plaintiff,  or  his  attorney  or  agent,  a  note  under  the  seal  of  c-  ^5,  a.  59. 
the  court,  according  to  the  form  in  the  schedule ;  and  no  money 

shall  be  paid  out  of  court  to  the  plaintiff  or  his  attorney  or 
agent,  unless  on  production  of  such  note,  provided  that  in  the 
f'vent  of  such  note  being  lost  or  destroyed  no  money  shall  be 
paid  to  any  person  unless  it  be  proved  on  oath  to  the  satisfaction 
of  the  registrar  tliat  the  person  applying  is  the  plaintiff  or  his 
agent  authorized  in  that  behalf. 
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9  &  10  Vict 
c.  95,  s.  59. 

Ibrm  7. 


30  &  31  Vict 
c.  142,  B.  1. 

Ilule  39. 

Saccessive 
BoiiimonseB. 


Summons  to  appear  to  a  Plaint, 

47.  The  summons  to  appear  to  a  plaint  shall  he  in  the  form 
set  forth  in  the  schedule,  and  shall  he  dated  of  the  day  on  which 
the  plaint  was  entered,  and  the  date  thereof  shall  he  the  com- 
mencement of  the  suit 

48.  Such  summons  may  be  returnable  either  at  the  next  court 
after  the  entry  of  the  plaint,  or  by  leave  of  the  court  or  regis- 
trar at  any  subsequent  court  to  be  held  within  three  calendar 
months. 

49.  Where  a  summons  is  issued  by  leave  of  the  judge  or 
registrar,  the  words,  "  by  leave  of  the  court"  or  "  by  leave  of 
the  registrar,'*  as  the  case  may  be,  shall  be  written  on  the  fiice 
of  the  summons. 

50.  Where  a  summons  has  not  been  served,  successive  sum- 
monses may  be  issued  without  entering  a  new  plaint ;  unless 
the  non-service  has  been  caused  by  the  fact  of  the  defendant's 
having  removed  from  the  address  given  before  the  entry  of  the 
plaint,  or  of  the  plaintiff  having  given  a  wrong  or  insufficient 
address,  but  if  the  bailiff  shall  ascertain  that  the  defendant  has 
removed  to  some  other  place  within  the  district  of  the  court, 
he  shall  serve  the  summons  at  such  other  place,  indorsing  on 
the  copy  thereof  the  new  address  ;  and  the  successive  summons 
or  summonses  shall  benr  the  same  date  and  number  as  the  sum- 
mons first  issued,  which  date  and  number  shall  be  written  in  red 
ink  in  the  "plaint  book,"  and  such  summonses  shall  be  a  con- 
thiuance  of  the  first  summons ;  provided  that  no  successive 
summons  shall  be  issued  on  a  plaint  which  has  been  entered 
more  than  three  calendar  months. 


9  &  10  Vict 
c  95,  8.  59. 


Ordinary 
service. 


Service  of  Summons  to  appear  to  a  Plaint, 

51.  A  summons  to  appear  to  a  plaint,  where  it  is  to  be  served 
in  the  home  district,  should,  in  order  to  ensure  its  service,  be 
delivered  to  the  bailiff  at  least  twelve  clear  days,  and  where 
it  is  to  be  served  in  a  foreign  district  fifteen  clear  days  before 
the  return-day,  but  it  shall,  in  either  case,  be  served  at  least 
ten  clear  days  before  the  retuni-day  thereof;  provided  that  a 
summons  may  be  issued  at  any  time  before  the  return-day,  on 
production  by  the  plaintiff  to  the  registrar  of  an  affidavit  show- 
ing that  the  defendant  is  about  to  remove  out  of  the  ordinary 
jurisdiction  of  the  court ;  and  service  of  such  siunmons  at  any 
time  before  the  return-day  may  be  deemed  good  service,  if  at 
the  hearing  the  judge  is  satisfied  on  the  evidence  on  oath  before 
him,  that  such  party  was  about  to  remove  out  of  the  ordinary 
jurisdiction  of  the  court,  but  in  every  such  case,  whether  such 
proof  be  given  or  not,  the  judge  may,  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  adjourn  the  hearing. 

52.  The  service  of  the  summons,  except  in  the  cases  herein- 
after specially  provided  for,  shall  be  either  personal,  or  by 
delivering  the  same  to  some  person,  apparently  sixteen  years 
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old,  at  the  house  or  place  of  dwelling,  or  place  of  busiuess  of 
the  defendant ;  but  no  place  of  business  shall  be  deemed  the 
place  of  business  of  the  defendant  unless  he  shall  bo  the  master 
or  one  of  the  masters  thereof. 

53.  Where  a  defendant  is  living  or  serving  on  board  of  any  On  board  ship, 
ship  or  vessel,  it  shall  be  sufficient  service  to  deliver  the  siun- 

mons  to  the  person  on  board  who  is,  at  the  time  of  such  service, 
apparently  in  charge  of  such  ship  or  vessel. 

54.  Where   a   defendant   is   residing   or  quartered   in  any  in  barracks, 
barracks  and  serving  her  majesty  as  a  soldier  or  marine,  it  shall 

be  sufficient  service  to  deliver  the  summons  at  the  barracks  to 
the  adjutant  of  the  coii)s  or  to  any  officer  or  sergeant  of  the 
company  or  troop  to  which  such  soldier  or  marine  belongs. 

55.  Where  a  defendant  is  a  prisoner  in  a  gaol,  it  shall  be  On  a  prisoner, 
sufficient  service  to  deliver  the  summons  at  the  gaol  to  the 

governor  or  any  person  appearing  to  be  the  head  officer  in 
charge  thereof. 

5Q.  Where  a  defendant  is  working  in  any  mine  or  other  In  mines, 
works  undergroimd,  it  shall  l>e  sufficient  service  to  deliver  the 
summons  at  the  mine  or  works  to  the  engine-man,  banks-man, 
or  other  person  apparently  in  charge  of  tlie  mine  or  works. 

57.  Where  the  defendant  is  employed  and  dwells  in  any  lunatic  In  a  Innatic 
or  other  public  asylum,  or  in  any  common  gaol  or  house  of  cor-  *8ylttn»  orgaoL 
rcction,  it  shall  be  sufficient  service  to  deliver  the  summons  to 

the  gate-keeper  or  lodge-keeper  of  the  asylum,  gaol  or  house  of 
correction. 

58.  Service  of  the  summons  maybe  effijcted  on  a  railway  Onaoorpo- 
company  or  other  corporation  by  delivering  the  summons  to  a  ration, 
secretaiy,  station-master  or  clerk  of  the  defendant  at  any  station 

or  office  of  the  defendant  within  the  district  of  the  court  in 
which  the  summons  is  to  be  served. 

59.  Where  a  defendant  keeps  his  house  or  place  of  dwelling  Where  hoqso 
or  place  of  business  closed  in  order  to  prevent  a  bailiff*  from  closod. 
serving  the  summons,  it  shall  be  sufficient  sei'vice  to  affix  such 
summons  on  the  door  of  such  house  or  place  of  dwelling  or 

placo  of  business. 

60.  Where  a  bailiff'is  prevented  by  the  violence  or  threats  of  Where 
the  defendant,  or  of  any  other  person  or  persons  in  concert  with  violence, 
him,  from  i)er8onally  serving  such  summons,  it  shall  be  suffi- 
cient service  to  leave  such  summons  as  near  to  the  defendant 

as  practicable. 

61.  Where  die  summons  has  not  been  served  personally,  or  Mast  be  proved 
under  the  provisions  of  the  last  four  rules,  and  the  defendant  to  have  come 
does  not  api>ear,  in  person  or  by  his  attorney  or  agent,  at  the       knowledge, 
return-day,  the  cause  may  proceed  if  the  judge  or  registrar  is 

satisfied  on  the  evidence  on  oath  before  him,  that  the  service 
of  such  summons  has  come  to  the  knowle<lge  of  the  defendant 
liefore  the  return-day,  but  no  such  evidence  shall  be  necessary 
in  the  cases  specially  mentioned  in  the  last  four  rules. 

62.  Whenever  a  summons  has  Ixjcn  served  in  one  of  the  modes 
hereinbefore  mentioned,  but  it  appears  that  it  has  come  to  the 
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knowledge  of  the  defendant  less  than  ten  clear  days  before  the 
return-day,  the  cause  may,  at  the  discretion  of  the  judge  or 
registrar,  proceed  or  be  adjourned,  whether  the  defendant  ap- 
pears or  not  at  the  hearing. 

63.  The  twelve  rules  preceding  this  rule  shall  not  apply  to 
summonses  issued  under  sect.  28  of  19  &  20  Vict.  c.  108,  or 
under  sect.  2  of  30  &  31  Vict.  c.  142,  or  under  "  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855,"  and  except  where 
otherwise  hereafter  provided. 

64.  Where  a  summons  shall  issue  under  sect.  18  of  19  &  20 
Vict.  c.  108,  or  sect.  3  of  30  &  31  Vict.  c.  142,  the  same  shall 
be  served  by  the  bailiff  of  the  district  within  which  the  defen- 
dant shall  dwell  or  carry  on  business,  unless  the  judge  shall  in 
each  case  otherwise  specially  order;  provided  that  this  rule 
shall  not  interfere  with  the  general  power,  now  vested  in  the 
bailiff  of  the  court  from  which  the  summons  has  issued,  to  serve 
the  same  within  five  hundred  yards  of  the  boundary  of  his 
district. 

65.  The  above  rules  as  to  the  mode,  but  not  those  as  to  the 
time  of  service  of  summonses  to  appear  to  a  plaint,  shall  apply 
to  the  mode  of  service  of  all  summonses  whatsoever,  except 
where  otherwise  directed  by  statute  or  by  these  rules.. 

66.  No  summons,  order,  or  other  process  or  notice,  shall  be 
served  on  Sunday,  Christmas-day,  Good  Friday,  the  Saturday 
next  after  Good  Friday,  or  on  any  day  appointed  by  royal 
proclamation  for  a  public  fast,  humiliation,  or  thanksgiviifg,  or 
on  days  on  which  the  offices  of  the  courts  shall  be  closed  by 
order  of  the  lord  chancellor ;  but  such  days  shall  be  counted 
in  the  computation  of  the  time  required  by  these  rules  in  respect 
of  such  service. 

Objection  to  Jurisdiction, 

67.  A  defendant  intending  to  avail  himself  of  the  power  given 
by  sect.  39  of  19  &  20  Vict.  c.  108,  to  object  to  an  action  being 
tried  in  the  county  court,  shall  give  notice  personally  or  by 
post  of  such  intention  to  the  registrar  and  to  the  plaintiff  fave 
clear  days  before  the  return-day,  according  to  the  form  set 
forth  in  the  schedule ;  and  shall  therein  name  the  parties  whom 
he  proposes  to  be  his  sureties,  or  state  therein  his  willingness  to 
deposit  money  in  lieu  of  giving  security,  and  if  he  shall  fail  to 
give  such  security  or  make  such  deposit  before  the  return-day, 
or  shall  fail  to  give  such  notice  of  his  intention  to  object  as 
aforesaid,  he  shall  not  be  entitled  to  object  to  the  action's  being 
tried  in  the  county  court. 

Action  of  Contract  sent  for  Trial  by  Superior  Court 

68.  Where  a  judge  of  a  superior  court  orders  a  cause  to  be 
tried  in  a  county  court  under  sect.  7  of  30  &  31  Vict.  c.  142, 
the  plaintiff  shall,  with  the  original  writ  and  the  judge's  order, 
lodge  with  the  registrar  of  the  county  court  named  in  such  order 
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a  statement  of  the  name,  address,  and  description  of  himself  and 
of  the  defendant,  and  if  tlie  writ  has  not  heen  specially  endorsed 
a  statement  of  the  particulars  of  his  demand  or  cause  of  action, 
and  as  many  copies  of  such  last-mentioned  statement  as  there 
are  defendants  ;  and  thereupon  the  rej^istrar  shall  apix)int  a  day 
for  the  hearing  of  the  cause,  and  shall  endorse  on  the  writ  the 
date  of  the  lodgment  thereof  and  of  such  statement,  if  any, 

69.  Unless  the  judge  of  the  county  court  shall  otherwise  order,  30  &  31  Vict. 
any  cause  sent  by  order  of  a  judge  of  a  superior  court  under  c.  142,  b.  7. 
section  7  of  30  &  31  Vict.  c.  142,  to  bo  tried  in  a  county  court 

shall  be  heard  on  the  court  day  for  such  county  court  district 

for  which  summonses  on  plaints  are  then  being  made  returnable  ;  Form  22. 

and  the  registrar  shall  give  notice  of  the  day  to  the  parties,  by 

post  or  otherwise,  ten  clear  days  before  such  day ;  and,  where 

a  statement  of  the  particulars  of  the  plaintiff's  demand  or  cause 

of  action  shall  have  been  lodged,  shall,  with  the  notice,  send  to 

the  defendant,  or  to  each  of  the  defendants  if  more  than  one,  a 

copy  thereof,  sealed  with  the  seal  of  the  court. 

Action  of  Tort  remitted  by  Superior  Court, 

70.  Where  any  action  of  tort  is  remitted  by  order  of  a  judge  30  &  31  Vict 
of  a  superior  court  under  sect.  10  of  30  &  31  Vict  c.  142,  to  c.  142,8. 10. 
be  tried  in  a  county  court,  the  plaintiff  shall  at  whatever  stage 

of  the  proceedings  such  order  is  made,  with  the  original  writ 
and  the  judge's  order,  lodge  with  the  registrar  of  the  county  Form  23. 
court  named  in  such  order  a  statement  of  the  names,  addresses 
and  descriptions  of  himself  and  of  the  defendant,  and  a  concise 
statement  in  writing,  signed  by  himself  or  his  attorney,  of  his 
cause  of  action,  and  of  the  particulars  thereof,  and  as  many 
copies  thereof  as  there  are  defendants,  and  thereupon  the  regis- 
trar shall  appoint  a  day  for  the  hearing  of  the  cause,  and  shall 
endorse  on  the  writ  the  date  of  the  lodgment  thereof  and  of 
such  statement. 

71.  Unless  the  judge  of  the  county  court  shall  otherwise 
order,  any  action  of  tort  remitted  by  order  of  a  judge  of  a  supe- 
rior court  under  sect.  10  of  30  &  31  Vict.  c.  142,  to  bo  tried  in 

a  county  court,  shall  be  heard  on  the  court  day  for  such  county  F»rm  24. 
court  district  for  which  summonses  on  plaints  are  then  being 
made  returnable,  and  the  registrar  shall  give  notice  of  the  day 
to  the  parties,  by  post  or  otherwise,  ten  clear  days  before  such 
day,  and  shall,  with  the  notice  thereof,  send  to  the  defendant,  or 
to  each  of  the  defendants  if  more  than  one,  a  copy  of  the  state- 
ment of  the  plaintiff's  cause  of  action,  sealed  with  the  seal  of 
the  court. 

72.  Where  in  any  action  for  libel  or  slander  remitted  under  30  &  31  Vict 
sect.  10  of  30  &  31  Vict  c.  142,  to  be  tried  in  a  county  court,  c.  142,  s.  10. 
the  defendant  intends  to  avail  himself  of  the  provisions  of  sects. 

1  and  2  of  6  &  7  Vict.  c.  96,  he  shidl  give  notice  in  writing  of  I\nm»  32,  33. 
such  intention,  signed  by  himself  or  his  attorney,  to  the  regis- 
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trar  five  clear  dajs  before  the  daj  appointed  for  the  trial  of  the 
action. 

Payment  into  Court  before  Judgment. 

9  &  10  Vict.  73.  Where  the  defendant  is  desirous  of  paying  money  into 

c  96, 8.  82.        court,  it  shall,  except  where  otherwise  expressly  provided,  be 

paid  ^YQ  clear  days  before  the  return-day,  with  court  fees  pro- 
portionate to  the  amount  paid  in,  and  the  attomcjr's  costs,  if 
Forms  20,  29.    any ;  and  the  registrar  shall,  within  twenty-four  hours  from  the 

time  of  such  payment,  send  to  the  plaintiff  notice  thereof  by 
post :  provided,  that  at  any  time  before  the  return-day  the  de- 
fendant may  pay  money  into  court,  with  such  costs  as  aforesaid, 
and  the  r^strar  shall  give  notice  thereof  to  the  plaintiff  as 
aforesaid ;  but  where  money  is  so  paid  in  less  than  five  clear 
days  before  the  return-day,  it  shall  be  lawfiil  for  the  court  to 
order  the  defendant  to  pay  such  costs  as  the  plaintiff  shall  have 
incurred  in  preparing  for  trial,  before  the  notice  of  such  payment 
was  received  by  him,  or  in  attending  the  court. 
9  &  10  Vict  74.  If  the  plaintiff  elect  to  accept,  in  full  satisfaction  of  his 

c  95, 8.  82.        claim,  including  costs,  such  money  as  shall  have  been  paid  into 

court  by  the  defendant,  and  shall  send  to  the  registrar  and  to 
the  defendant  by  post,  or  leave  at  the  registrar's  office  and  at 
the  defendant's  place  of  dwelling  or  place  of  business,  a  written 
notice,  stating  such  acceptance,  within  such  reasonable  time 
before  the  return-day  as  the  time  of  payment  by  the  defendant 
has  permitted,  the  action  shall  abate,  and  the  plaintiff  shall  not 
be  liable  to  any  further  costs ;  but  in  default  of  such  notice 
from  the  plaintiff  the  cause  may  proceed. 
30  &  31  Vict  75.  Where  a  defendant,  in  an  action  of  libel  remitted  under 
c.  142, 8. 10.      sect  10  of  30  &  31  Vict.  c.  142,  to  be  tried  in  a  county  court, 

pays  money  into  court  under  sect.  2  of  6  &  7  Vict.  c.  96,  the 
last  two  rules  shall  apply  to  and  be  observed  with  reference  to 
such  payment  into  court  so  far  as  they  are  applicable. 

Inspection  of  Documents, 

76.  Where  in  any  action  the  plaintiff  or  defendant  is  desirous 
of  inspecting  any  written  or  printed  document  or  instrument  in 
which  he  has  an  interest,  and  to  the  production  of  which  he  is 
entitled  for  the  purposes  of  the  action,  and  which  shall  be  in  the 
possession  or  power  or  under  the  control  of  the  other  party, 
such  plaintiff  or  defendant  may,  five  clear  days  before  the  day 
of  hearing,  give  notice  to  the  other  party,  by  post  or  otherwise, 
that  he  or  his  attorney  desires  to  inspect  any  such  document  or 
instrument,  describing  the  same,  at  any  place  to  be  appointed 
by  the  other  party ;  and  if  such  other  party  shall  n^lect  or 
refuse  to  appoint  such  place,  or  to  allow  such  plaintiff  or  de- 
fendant or  his  attorney  to  inspect  such  document  or  instrument 
within  three  clear  days  after  receiving  such  notice,  the  judge 
may,  in  his  discretion,  on  the  day  of  hearing,  adjourn  the  cause 
and  make  such  order  as  to  costs  as  he  shall  think  fit 
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77.  Where  a  party  desires  the  production  of  any  document  Discoyery. 
or  documents  to  the  production  of  which  ho  is  entitled  for  the  Common  T^w 
purpose  of  discovery  or  otherwise,  he  shall  make  an  afRdavit  Procedure  Act, 
that  such  document  or  documents  is  or  are  in  the  possession  or  1854,  s.  50. 
power  of  the  opposite  party,  and  the  registrar  shall,  upon  the 
delivery  to  him  of  the  affidavit  and  a  copy  thereof,  file  the  affi- 
davit, and  make  an  order  (annexing  thereto  the  copy  of  the 
affidavit),  that  the  party  against  whom  such  application  is  made 
shall  answer  on  affidavit,  stating  what  documents  he  has  in  his  Ibrm  25. 
possession  or  power  relating  to  the  matters  in  dispute,  or  what 
he  knows  as  to  the  custody  they  or  any  of  them  are  in,  and 
whether  he  objects,  and  if  so  on  what  grounds,  to  the  production 
of  such  of  the  documents  as  are  in  his  possession  or  power  ;  and 
the  time  within  which  the  opposite  party  shall  return  such  affi- 
davit to  the  court  shall  be  stated  in  the  order,  which  order  shall  Ibrm  26. 
be  served  by  the  bailiff  of  the  court. 

78.  The  party  against  whom  such  order  is  made  shall  answer 
on  affidavit  according  to  the  tenns  of  the  order,  and  return  the 
affidavit  and  a  copy  tliereof  to  the  registrar  of  the  court,  by  post 

or  otherwise,  within  the  time  stated  in  the  order  ;  and  the  regis-  Form  27. 
trar  shall,  immediately  upon  receiving  such  affidavit,  file  the 
same,  and  transmit  by  post  or  otherwise  to  the  party  making 
the  application  the  copy  of  the  affidavit,  sealed  with  the  seal  of 
the  court. 

79.  Where  after  such  last-mentioned  affidavit  is  filed,  the 
party  making  the  application  requires  a  further  order  thereon, 
he  shall  apply  to  the  registrar  for  such  further  order,  and  if 
there  be  no  matter  of  fact  or  law  in  dispute  between  the  parties, 
the  registrar  shall  make  an  order  in  writing,  in  accordance  with 
the  facts  ;  but  if  there  shall  be  any  matter  of  fact  or  law  in 
dispute  between  the  parties,  the  registrar  shall  transmit  both 
affidavits  to  the  judge,  who  shall  direct  the  registrar  to  give 
notice  by  post  or  otherwise  to  both  parties  of  a  time  and  place 
when  and  where  he  will  hear  the  application,  and  make  such 
order  thereon  as  shall  be  just. 

Interrogatories, 

80.  Where  a  party  desires  to  interrogate  the  opposite  party,  The  Common 
he  shall  apply  to  the  registrar  for  leave  to  deliver  interrogatories,  Law  Procedure 
and  upon  making  such  application  he  shall  file  an  affidavit  made  ^^^f^^^^ 

by  himself  and  his  attorney  or  agent,  or  by  leave  of  the  regis-  ^*  * 
trar  by  his  attorney  or  agent  only,  stating  that  the  deponent 
believes  that  the  party  proposing  to  interrogate  will  derive 
material  benefit  in  the  cause  from  the  discovery  which  he  seeks, 
and  that  there  is  a  good  cause  of  action  or  defence  upon  the 
merits.  And  upon  such  application  the  registrar  shall  order  Form  28. 
that  the  applicant  may,  within  a  time  to  be  named  in  such  order, 
deliver  to  the  opposite  party  interrogatories  in  writing  upon  any 
matter  as  to  which  discovery  may  have  been  sought^  and  shall 
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in  such  order  require  the  party  interrogated  to  answer  the 
questions  in  writing  by  atRdavit,  and  to  return  such  answers  to 
the  registrar  for  filing  within  such  time  to  be  appointed  by  the 
registrar  aa  shall  enable  the  party  making  the  application  to  use 
the  answers  so  returned  as  evidence  at  the  hearing. 

81.  Where  the  party  served  with  the  order  shall  object  to 
answer  the  intciTogatories,  or  any  of  them,  he  shall  file  an 
affidavit  stating  his  grounds  for  objecting,  and  that  he  will  be 
prepared  to  show  cause  to  the  coui't  at  the  return-day  against 
his  being  required  to  answer  them. 

82.  Wiiere  a  party  required  to  answer  interrogatories  shall 
successfully  show  cause  against  an  order  requiring  him  to 
answer  them,  the  judge  may  direct  the  cause  to  proceed,  or  ad- 
journ it  as  he  thinks  fit ;  but  if  the  party  objecting  shall  not 
show  sufficient  cause  for  his  objection,  the  judge  may  adjourn 
the  cause  and  make  an  order  for  the  answering  of  the  interroga- 
tories by  such  time  and  for  the  payment  of  such  costs  as  he 
may  think  fit. 

Oral  Examination, 

83.  Where  an  order  is  made  under  sect.  53  of  "  The  Com- 
FWm  28a.         mon  Law  Procedure  Act,  1854,"  it  may  be  in  the  form  given 

in  the  schedule  to  these  rules. 

84.  In  executing  any  order  made  under  sect.  53  of  "  The 
Common  Law  Procedure  Act,  1854,"  the  registrar  shall  tran- 
scribe the  answers  given  by  the  witnesses  examined  before  him, 
and  shall  read  over  the  answers  so  transcribed,  and  the  witness 
shall  sign  his  name  at  the  foot  thereof,  and  the  registrar  shall 
thereupon  file  the  same  as  the  deposition  of  such  witness. 

Order  by  a  Judge  acting  for  another. 

30  &  31  Vict.        85.  Where  any  judge  of  county  courts,  acting  for  any  other 
c,  142, 8.  20.      judge  of  county  courts  under  sect.  20  of  the  30  &  31  Vict. 

c.  142,  shall  sign  any  order  or  other  document,  the  registrar 
shall  make  a  memorandum  at  the  foot  thereof  according  to  the 
form  in  the  schedule. 

Withdrawal  by  Plaintiff. 

86.  If  the  plaintifiTbe  desirous  of  not  proceeding  in  the  cause, 
ho  may  give  notice  thereof  to  the  registrar  and  to  the  defendant 
by  post,  and  after  the  receipt  of  such  notice  the  defendant  shall 
not  be  entitled  to  any  further  costs  than  those  incurred  up  to 
the  receipt  of  such  notice,  except  the  costs  of  attending  the 
court  on  the  return-day,  unless  the  judge  shall  otherwise  order. 

Cause  sent  for  Trial  from  a  Superior  Court, 

19  &  20  Vict.        87.  Where  any  action,  under  sect.  26  of  19  &  20  Vict.  c.  108, 
c  108, 8.  26.      is  ordered  to  be  tried  in  a  county  court,  tlie  registrar  of  the 

county  court  mentioned  in  the  order  shall  enter  the  same  in  tho 
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minute  book  of  the  court  for  hearing  on  the  day  appointed  by 
the  judge  of  such  court. 

Defences. 

88.  Where  the  defendant  intends  to  rely  on  a  set-off,  infancy,  9  &  10  Vict 
coverture  of  defendant,  a  statute  of  limitation,  or  discharge  of  c  96,  a.  76. 
defendant  under  a  bankrupt  or  insolvent  act,  the  truth  of  the 

libel  or  slander,  or  an  equitable  or  statutory  defence,  his  notice 
shall  contain  the  particulars  hereinafter  mentioned  with  reference 
to  such  grounds  of  defence  :  provided  that  in  case  of  non-com- 
pliance with  those  rules  which  apply  to  such  grounds  of  defence, 
and  of  the  plaintiff*s  not  consenting  at  the  hearing  to  permit  the 
defendant  to  avail  himself  of  such  defence,  the  judge  may,  on 
such  terms  as  he  shall  think  fit,  adjourn  the  hearing  of  the 
cause  to  enable  the  defendant  to  give  such  notice. 

89.  Where  a  defendant  intends  to  set  off  any  debt  or  demand  9  &  10  Vict, 
alleged  to  be  due  to  him  by  the  plaintiff  he  shall  give  notice  c.  96,  s.  76. 
thereof  in  writing  to  the  registrar  of  the  court  and  deliver  to  Form  30. 
him  a  statement  of  the  particulars  of  such  set-off,  at  least  ^"^^ 

clear  days  before  the  return-day. 

90.  Where  a  defendant  intends  to  rely  on  the  defence  of  9  &  10  Vict, 
infancy,  he  shall  give  notice  thereof  in  writing  to  the  registrar  c.  96,  a.  76. 
of  the  court  at  least  ^y^  clear  days  before  the  return-day,  setting  Form  31. 
forth  in  such  notice,  so  far  as  he  is  able,  the  place  and  date  of 

his  birth. 

91.  Where  a  defendant  intends    to   rely  on  the  defence  of  9  &  10  Vict 
coverture,  she  shall  give  notice  thereof  in  writing  to  the  regis-  c-  95,  s.  76. 
trar  of  the  court  at  least  five  clear  days  before  the  return-day,  Form  31. 
setting  forth  in  such  notice,  so  far  as  she  is  able,  the  place  and 

date  of  marriage,  together  with  the  christian  name  and  sur- 
name of  her  husband. 

92.  Where  a  defendant  intends  to  rely  on  the  defence  of  any  9  &  10  Vict, 
statute  of  limitations,  he  shall  give  notice  in  writing  to  the  c.  96,  s.  76. 
registrar  of  the  court  at  least  five  clear  days  before  the  return-  Iktrm  31. 
day. 

93.  Where  a  defendant  intends  to  rely  on  the  defence  of  a  9  &  10  Vict, 
discharge  under  any  statute  relating  to  bankrupts,  or  for  the  c*  96,  s.  76. 
relief  of  insolvent  debtors,  he    shall    give   notice  thereof  in 

writing  to  the  registrar  of  the  court,  at  least  five  clear  days  J^^^^w  31. 
before  the  return-day,  setting  forth  in  such  notice  the  date  of 
his  certificate,  discharge  or  final  order,  and  the  court  by  which 
such  certificate,  discharge  or  final  order  was  granted  or  made. 

94.  Where  in  any  action  for  libel  or  slander  the  defendant  30  &  31  Vict 
relies  as  a  defence  upon  the  fact  that  the  libel  or  slander  is  true,  ^-  ^*2»  ^  ^^• 
he  shall  give  notice  thereof  in  writing  to  the  registrar  at  least  Form  31. 
five  clear  days  before  the  return-day,  setting  forth  in  such  notice 

that  the  libel  or  slander  complained  of  is  true  in  substance. 

95.  Where  a  defendant  intends  to  rely  on  an  equitable  defence.  Common  Law 
he  shall  give  notice  thereof  in  writing  to  the  registrar  of  the  Procedure  Act, 
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court  at  least  five  clear  days  before  the  return-day,  and  shall 
therein  state  the  fact,  constituting  such  equitable  defence. 

96.  When  in  any  action  of  tort  the  defendant  relies  upon  a 
statutory  defence,  he  shall  give  notice  thereof  in  writing  to  the 
registrar  at  least  five  clear  days  before  the  return-day,  and  shall 
mention  the  year,  chapter  and  section  of  the  statute  on  which 
he  relies. 

97.  In  all  cases  mentioned  in  the  last  nine  rules  the  party 
thereby  required  to  give  the  notice  shall,  unless  otherwise 
expressly  ordered,  at  least  five  clear  days  before  the  return-day, 
deliver  to  the  registrar  of  the  court  as  many  copies  thereof  as 
there  are  opposite  parties,  and  an  additional  copy  to  be  filed ; 
and  the  registrar  shall,  within  twenty-four  hours  from  the  time 
of  receiving  the  same,  transmit,  by  post,  one  copy  of  such  notice 
to  each  of  the  opposite  parties. 

98.  Where  the  defence  is  a  tender,  such  defence  shall  not  be 
available  unless,  before  or  at  the  hearing  of  the  cause,  the  defen- 
dant pays  into  court  (which  may  be  without  costs)  the  amount 
alleged  to  have  been  tendered. 

99.  The  notice  of  intention  to  defend  or  to  object  to  the 
jurisdiction  of  the  court,  contained  in  Schedule  (B)  to  30  &  31 
Vict.  c.  142,  may  be  given  by  sending  the  same  by  post,  directed 
to  the  registrar  of  the  court  from  which  the  summons  issued, 
provided  the  same  be  posted  in  such  time  as  that  by  the  usual 
course  of  post  the  same  would  be  delivered  at  the  registrar's 
office  at  least  six  clear  days  before  the  return-day. 

Evidence, 

100.  Summonses  to  witnesses  may  be  issued  without  leave  of 
the  court,  to  be  served  either  in  the  home  or  in  any  foreign 
district. 

101.  It  shall  be  sufficient  if  a  summons  to  a  witness  be  served 
a  reasonable  time  before  the  actual  hearing. 

102.  Where  either  party  proposes  to  give  a  judgment  of  a 
superior  court  or  any  other  document,  whether  printed  or  written, 
in  evidence,  he  may,  by  a  demand  in  writing  made  a  reasonable 
time  before  tlie  return-day,  require  the  other  party  to  admit 
(saving  all  just  exceptions  to  the  admissibility  of  such  document 
m  evidence)  the  document  to  be  read  in  evidence  without  proof ; 
and  if  such  demand  be  not  made  no  costs  of  proving  such  docu- 
ment shall  be  allowed,  unless  the  judge  shall  otherwise  order. 
If  such  demand  be  not  complied  with,  and  the  judge  think  it 
reasonable  that  the  admission  should  have  been  made,  the  party 
refusing  shall  bear  the  expense  of  proving  such  document  what- 
ever may  be  the  event  of  the  cause. 

J  03.  Wliere  any  documents  are  produced  to  the  court  from 
proper  custody,  they  shall  be  read  without  further  proof,  if  they 
appear  genuine,  and  if  no  objection  be  taken  thereto ;  and  if  the 
admission  of  any  document  so  produced  be  objected  to,  the  judge 
may  adjourn  the  hearing  for  the  production  of  the  documents, 
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and  the  party  objecting  shall  pay  the  costs  caused  by  such 
objection,  in  case  the  documents  shall  afterwards  be  proved, 
unless  the  judge  shall  otherwise  order. 

Jury, 

104.  Notice  of  demand  of  a  jury  shall  be  made  in  writing  to  9  &  10  Vict 
the  registrar  of  the  court  three  clear  days  before  the  day  of  c*  95>  »•  70. 
hearing,  and  the  summonses  to  the  intended  jurors   shall  be  Form*  46  to 
delivered  to  the  bailiff  forthwith.  *9. 

105.  Where  notice  of  a  demand  of  a  jury  has  not  been  given  9  &  10  Vict, 
in  due  time,  or  if  at  the  hearing  both  parties  desire  to  try  by  a  c.  96,  a.  70. 
jury,  the  judge  may,  on  such  terms  as  he  shall  think  fit,  adjourn 

the  cause  in  order  that  the  necessary  steps  for  such  trial  may 
be  taken,  and  the  trial  shall  take  place  accordingly. 

106.  Cases  of  interpleader  and  of  replevin  and  proceedings  in 
the  nature  of  scire  facias  may,  at  the  instance  of  either  party, 
be  tried  by  a  jury. 

107.  The  number  of  jurymen  summoned  to  attend  at  a  court  9  &  10  Vict, 
for  the  trial  of  causes  shall  be  ten,  unless  the  judge  shall  other-  c.  96,  b.  73. 
wise  order. 

Adjournment  of  Cause, 

108.  The  parties  to  any  cause,  at  any  time  before  the  cause  9  &  10  Vict, 
is  called  on,  may,  by  consent  and  without  payment  of  any  hear-  c.  96,  s.  81. 
ing  fee,  postpone  the  hearing  to  such  subsequent  court  as  the 

judge  shall  direct. 

109.  Where  a  cause  is  adjourned,  no  order  of  adjournment  Ibrm  50. 
shall  be  served  on  either  party,  unless  by  direction  of  the  judge. 

1 10.  When  anything  required  by  the  practice  of  the  court  to 
be  done  by  either  party,  before  or  during  the  hearing,  has  not 
been  done,  the  judge  may,  in  his  discretion,  and  on  such  terms 
as  he  shall  think  fit,  adjourn  the  hearing  to  enable  the  party  to 
comply  with  the  practice. 

Hearing, 

111.  If  at  the  return-day,  or  at  any  adjournment  of  the  court  13  &  14  Vict 
at  which  it  is  returnable,  the  plaintiff  does  not  appear,  and  the  c-  61,  b.  10. 
defendant  does  appear  and  does  not  admit  the  plaintiff's  demand, 

the  judge  may,  in  his  discretion,  award  to  the  defendant  costs,  Form  63. 
in  the  same  manner,  and  to  the  same  amount,  as  to  counsel, 
attorney,  witnesses  and  other  matters,  as  if  the  cause  had  been 
tried,  but  no  hearing  fee  shall  be  charged. 

112.  Where  a  plaint  has  been  entered  under  sect  2  of  30  &  30  &  31  Vict 
31  Vict  c.  142,  and  neither  the  plaintiff  or  defendant  appear  at  c.  142,  a.  2. 
the  hearing,  the  cause  shall  not  be  struck  out  until  after  the 
expiration  of  two  calendar  months  from  the  return-day. 

113.  No  attorney  shall  be  allowed  to  appear  for  any  person  15  &  16  Vict 
in  a  county  court,  until  he  has  signed  a  roll  or  book  to  be  kept  c  64,  b.  10. 
by  the  registrar  for  that  purpose,  but  no  fee  shall  be  payable 

for  that  purpose,  and  he  shall,  once  in  every  year,  if  required 
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by  the  registrar,  produce  his  certificate  for  the  year  to  the 
registrar,  who  shall  note  the  fact  on  the  roll. 

114.  It  shall  not  be  necessary  for  either  party,  previous  to 
the  hearing,  to  give  notice  to  the  other,  or  to  the  court,  of  his 
intention  to  employ  a  barrister  or  attorney  to  act  as  bis  advo- 
cate at  the  hearing,  and  the  allowance  of  costs  for  such  barrister 
or  attorney  shall  not  be  afiected  by  such  want  of  notice. 

15  &  16  Vict.         115.  The  provisions  of  15  &  16  Vict.  c.  54,  s.  10,  as  to  the 

c  64, 8. 10.        persons  who  shall  be  allowed  to  appear  for  any  party  in  any 

proceeding  in  the  county  courts,  shall  apply  to  all  proceedings 
in  bankruptcy,  and  to  all  other  matters  which  may  come  before 
the  court. 

116.  Where  an  infant  defendant  appears  at  the  hearing,  and 
names  a  person  willing  to  act  as  guardian,  and  who  then  assents 

Ibrmi  51,  52.    60  to  act,  such  person  shall  be  appointed  guardian  accordingly ; 

but  if  the  defendant  do  not  name  a  guardian,  the  judge  may 
appoint  any  person  in  court  williog  to  become  guardian,  or  in 
default  of  such  person  the  judge  shall  appoint  the  registrar  of 
the  court  to  be  guardian,  and  the  cause  shall  proceed  thereupon 
as  if  another  person  had  been  appointed  guardian,  and  the  name 
of  the  guardian  appointed  shall  be  entered  in  the  form  in  the 
schedule,  and  no  responsibility  shall  attach  to  the  person  so  ap- 
pointed guardian  at  the  instance  of  the  court. 

9  &  10  Vict  117.  Where  a  plaintiff  avails  himself  of  the  provisions  of  sect. 

c,  95, 8.  68.        68  of  9  &  10  Vict.  c.  95,  and  proceeds  against  only  one  or  more 

of  several  persons  jointly  answerable,  the  defendant  or  defend- 
ants sued  may  avail  himself  or  themselves  of  any  set-off  or  other 
defence  to  which  he  or  they  would  be  entitled  if  all  the  persons 
answerable  were  made  defendants. 

118.  When  at  the  hearing  of  any  plaint  it  shall  appear  that 
an  action  for  the  same  cause  is  pending  in  any  other  court  of 
record,  the  judge  shall  order  the  plaint  to  be  struck  out,  unless 
the  plaintiff  shall  undertake  to  discontinue  the  action  in  such 
other  court  before  a  day  to  be  named,  to  which  the  hearing 
shall  be  adjourned  ;  and,  unless  before  such  adjourned  hearing 
such  action  shall  have  been  discontinued,  the  plaint  shall  then 
be  struck  out. 

Amendment. 

19  &  20  Vict  119.  Where  a  person  other  than  the  defendant  appears  at  the 
c  108,  s.  57.  hearing,  and  admits  that  he  is  the  person  whom  the  plaintiff  in- 
tended to  charge,  his  name  may  be  substituted  for  that  of  the 
defendant,  if  the  plaintiff  consents,  and  thereupon  the  cause  shall 
proceed,  as  to  set-off  and  other  matters,  as  if  such  person  had 
been  originally  named  in  the  summons,  and  the  costs  of  the 
person  originaily  named  as  the  defendant  shall  be  in  the  discre- 
tion of  the  judge. 

120.  Where  a  party  sues  or  is  sued  in  a  representative  cha- 
racter, but  at  the  hearing  it  appears  that  he  ought  to  have  sued 
or  been  sued  in  his  own  right,  the  judge  may,  at  the  instance  of 


Amendment,  489 

either  party,  aud  on  such  terms  as  he  shall  think  fit,  amend  the 
proceedings  accordingly,  and  thereupon  the  cause  shall  proceed, 
as  to  set-off  and  other  matters,  as  if  the  proper  description  of 
the  party  had  been  given  in  the  summons. 

121.  Where  a  party  sues  or  is  sued  in  his  own  right,  but  at 
the  hearing  it  appears  that  he  ought  to  have  sued  or  been  sued 
in  a  representative  character,  the  judge  may,  at  the  instance  of 
either  party,  and  on  such  terms  as  he  shall  think  fit,  amend  the 
proceedings  accordingly,  and  thereupon  the  cause  shall  proceed, 
as  to  set-off  and  other  matters,  as  if  the  proper  description  of 
the  party  had  been  given  in  the  summons. 

122.  Where  the  name  or  description  of  a  plaintiff  in  the 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  be 
amended  at  the  instance  of  either  party  by  order  of  the  judge, 
on  such  terms  as  he  shall  think  fit,  and  thereupon  the  cause 
shall  proceed,  as  to  set-off  and  other  matters,  as  if  the  name  or 
description  had  been  originally  such  as  it  appears  after  the 
amendment  has  been  made. 

123.  Where  the  name  or  description  of  a  defendant  in  the 
summons  is  insufiicient  or  incorrect,  and  the  defendant  appears 
and  objects  to  the  description,  it  may  at  the  hearing  be  amended 
at  the  instance  of  either  party  by  order  of  the  judge,  on  such 
terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall  pro- 
ceed, as  to  set-off  and  other  matters,  as  if  the  name  or  descrip- 
tion had  been  originally  such  as  it  appears  after  the  amendment 
has  been  made ;  but  if  no  objection  is  taken  to  the  name  or 
description,  the  cause  may  proceed,  and  in  the  judgment,  and 
all  subsequent  proceedings  founded  thereon,  the  defendant  may 
be  named  and  described  in  the  same  manner.  • 

124.  In  actions  by  or  against  a  husband,  if  a  wife  be  im- 
properly joined  or  omitted  as  a  party,  the  summons  may  at  the 
hearing  be  amended  at  the  instance  of  either  party  by  order  of 
the  judge,  on  such  terms  as  he  shall  think  fit,  and  thereupon 
the  cause  shall  proceed,  as  to  set-off  and  other  matters,  as  if  the 
proper  person  had  been  made  party  to  the  suit. 

125.  Where  it  appears  at  the  hearing  that  a  greater  number 
of  persons  have  been  made  plaintiffs  than  by  law  required,  the 
name  of  the  person  improperly  jomed  may,  at  the  instance  of 
either  party,  be  struck  out  by  order  of  the  judge  on  such  terms 
as  he  shall  think  fit,  and  thereupon  the  cause  shall  proceed,  as 
to  set-off  and  other  matters,  as  if  the  proper  party  or  parties 
had  alone  been  made  plaintiffs. 

126.  Where  it  appears  at  the  hearing  that  a  less  number  of 
persons  have  been  made  plaintiffs  than  by  law  required,  the 
name  of  the  omitted  person  may,  at  the  instance  of  either  party, 
be  added,  by  order  of  the  judge,  on  such  terms  as  he  shall 
think  fit,  and  thereupon  the  cause  shall  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  persons  had  been  originally 
made  parties  ;  and  if  such  person  shall,  either  at  the  hearing  or 
at  some  adjournment  thereof,  personally  or  by  writing,  sigpied 
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by  the  registrar,  produce  his  certificate  for  the  year  to  the 
registrar,  who  shall  note  the  fact  on  the  roll. 

114.  It  shall  not  be  necessary  for  either  party,  previous  to 
the  hearing,  to  give  notice  to  the  other,  or  to  the  court,  of  his 
intention  to  employ  a  barrister  or  attorney  to  act  as  his  advo- 
cate at  the  hearing,  and  the  allowance  of  costs  for  such  barrister 
or  attorney  shall  not  be  afiected  by  such  want  of  notice. 

15  &  16  Vict.         115.  The  provisions  of  15  &  16  Vict.  c.  54,  s.  10,  as  to  the 

c  64, 8. 10.        persons  who  shall  be  allowed  to  appear  for  any  party  in  any 

proceeding  in  the  county  courts,  shall  apply  to  all  proceedings 
in  bankruptcy,  and  to  all  other  matters  which  may  come  before 
the  court. 

116.  Where  an  infant  defendant  appears  at  the  hearing,  and 
names  a  person  willing  to  act  as  guardian,  and  who  then  assents 

Ibrmi  61,  52.    80  to  act,  such  person  shall  be  appointed  guardian  accordingly  ; 

but  if  the  defendant  do  not  name  a  guardian,  the  judge  may 
appoint  any  person  in  court  willing  to  become  guardian,  or  in 
default  of  such  person  the  judge  shall  appoint  the  registrar  of 
the  court  to  be  guardian,  and  the  cause  shall  proceed  thereupon 
as  if  another  person  had  been  appointed  guardian,  and  the  name 
of  the  guardian  appointed  shall  be  entered  in  the  form  in  the 
schedule,  and  no  responsibility  shall  attach  to  the  person  so  ap- 
pointed guardian  at  the  instance  of  the  court. 

9  &  10  Vict  1 1 7.  Where  a  plaintiff  avails  himself  of  the  provisions  of  sect. 

c,  95, 8.  68.        68  of  9  &  10  Vict  c.  95,  and  proceeds  against  only  one  or  more 

of  several  persons  jointly  answerable,  the  defendant  or  defend- 
ants sued  may  avail  himself  or  themselves  of  any  set-off  or  other 
defence  to  which  he  or  they  would  be  entitled  if  all  the  persons 
answerable  were  made  defendants. 

118.  When  at  the  hearing  of  any  plaint  it  shall  appear  that 
an  action  for  the  same  cause  is  pending  in  any  other  court  of 
record,  the  judge  shall  order  the  plaint  to  be  struck  out,  unless 
the  plaintiff  shall  undertake  to  discontinue  the  action  in  such 
other  court  before  a  day  to  be  named,  to  which  the  hearing 
shall  be  adjourned  ;  and,  unless  before  such  adjourned  hearing 
such  action  shall  have  been  discontinued,  the  plaint  shall  then 
be  struck  out. 

Amendment, 

19  &  20  Vict  119.  Where  a  person  other  than  the  defendant  appears  at  the 
c  108, 8.  57.  hearing,  and  admits  that  he  is  the  person  whom  the  plaintiff  in- 
tended to  charge,  his  name  may  be  substituted  for  that  of  the 
defendant^  if  the  plaintiff  consents,  and  thereupon  the  cause  shall 
proceed,  as  to  set-off  and  other  matters,  as  if  such  person  had 
been  originally  named  in  the  summons,  and  the  costs  of  the 
person  originally  named  as  the  defendant  shall  be  in  the  discre- 
tion of  the  judge. 

120.  Where  a  party  sues  or  is  sued  in  a  representative  cha- 
racter, but  at  the  hearing  it  appears  that  he  ought  to  have  sued 
or  been  sued  in  his  own  right,  the  judge  may,  at  the  instance  of 
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either  party,  and  on  such  terms  as  he  shall  think  fit,  amend  the 
proceedings  accordingly,  and  thereupon  the  cause  shall  proceed, 
as  to  set-off  and  other  matters,  as  if  the  proper  description  of 
the  party  had  been  given  in  the  summons. 

121.  Where  a  party  sues  or  is  sued  in  his  own  right,  but  at 
the  hearing  it  appears  that  he  ought  to  have  sued  or  been  sued 
in  a  representative  character,  the  judge  may,  at  the  instance  of 
either  party,  and  on  such  terms  as  he  shall  think  fit,  amend  the 
proceedings  accordingly,  and  thereupon  the  cause  shall  proceed, 
as  to  set-off  and  other  matters,  as  if  the  proper  description  of 
the  party  had  been  given  in  the  summons. 

122.  Where  the  name  or  description  of  a  plaintiff*  in  the 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  be 
amended  at  the  instance  of  either  party  by  order  of  the  judge, 
on  such  terms  as  he  shall  think  fit,  and  thereupon  the  cause 
shall  proceed,  as  to  set-off  and  other  matters,  as  if  the  name  or 
description  had  been  originally  such  as  it  appears  after  the 
amendment  has  been  made. 

123.  Where  the  name  or  description  of  a  defendant  in  the 
summons  is  insufficient  or  incorrect,  and  the  defendant  appears 
and  objects  to  the  description,  it  may  at  the  hearing  be  amended 
at  the  instance  of  either  party  by  order  of  the  judge,  on  such 
terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall  pro- 
ceed, as  to  set-off  and  other  matters,  as  if  the  name  or  descrip- 
tion had  been  originally  such  as  it  appears  after  the  amendment 
has  been  made ;  but  if  no  objection  is  taken  to  the  name  or 
description,  the  cause  may  proceed,  and  in  the  judgment,  and 
all  subsequent  proceedings  founded  thereon,  the  defendant  may 
be  named  and  described  in  the  same  manner.  - 

124.  In  actions  by  or  against  a  husband,  if  a  wife  be  im- 
properly joined  or  omitted  as  a  party,  the  summons  may  at  the 
hearing  be  amended  at  the  instance  of  either  party  by  order  of 
the  judge,  on  such  terms  as  he  shall  think  fit,  and  thereupon 
the  cause  shall  proceed,  as  to  set-off  and  other  matters,  as  if  the 
proper  person  had  been  made  party  to  the  suit. 

12o.  Where  it  appears  at  the  hearing  that  a  greater  number 
of  persons  have  been  made  plaintiffs  than  by  law  required,  the 
name  of  the  person  improperly  jomed  may,  at  the  instance  of 
either  party,  be  struck  out  by  order  of  the  judge  on  such  terms 
as  he  shall  think  fit,  and  thereupon  the  cause  shall  proceed,  as 
to  set-off  and  other  matters,  as  if  the  proper  party  or  parties 
had  alone  been  made  plaintiffs. 

126.  Where  it  appears  at  the  hearing  that  a  less  number  of 
persons  have  been  made  plaintiffs  than  by  law  required,  the 
name  of  the  omitted  person  may,  at  the  instance  of  either  party, 
be  added,  by  order  of  the  judge,  on  such  terms  as  he  shall 
think  fit,  and  thereupon  the  cause  shall  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  persons  had  been  originally 
made  parties  ;  and  if  such  person  shall,  either  at  the  hearing  or 
at  some  adjournment  thereof,  personally  or  by  writing,  signed 
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by  him  or  his  agent,  consent  to  become  a  plaintiff  in  manner 
aforesaid,  the  judge  shall  then  pronounce  judgment  as  if  such 
person  had  originally  been  made  a  plaintiff;  but  if  such  person 
shall  not  consent  to  become  a  plaintiff  in  manner  aforesaid, 
either  at  the  hearing  or  at  the  adjournment  thereof,  judgment 
of  nonsuit  shall  be  entered. 

127.  Where  it  appears  at  the  hearing  that  a  greater  number 
of  persons  have  been  made  defendants  than  by  law  required, 
the  name  of  the  person  improperly  joined  may,  at  the  instance 
of  either  party,  be  struck  out  by  order  of  the  judge,  on  such 
terms  as  he  shall  think  fit,  and  thereupon  the  cause  shall  pro- 
ceed, as  to  set-off  and  other  matters,  as  if  the  proper  party  or 
parties  had  alone  been  made  defendants,  and  the  cost  of  the 
person  improperly  joined  as  a  defendant  shall  be  in  the  dis- 
cretion of  the  judge. 

128.  Where  two  or  more  persons  are  made  defendants,  and 
some  of  them  have  not  been  served,  the  name  or  names  of  the 
defendant  or  defendants  who  have  not  been  served  may,  at  the 
instance  of  either  party,  be  struck  out  by  order  of  the  judge,  on 
such  terms  as  he  shall  think  fit ;  and  thereupon  the  cause  shall 
proceed,  as  to  set-off  and  other  matters,  as  if  the  party  or  par- 
ties whose  name  or  names  have  not  been  struck  out,  had  alone 
been  made  defendant  or  defendants. 

Costs, 

19  &  20  Vict.         12^*  ^^  ^^  cases  where  a  plaintiff  claims  a  sum  exceeding  20/. 
c.  108, 8.  38.       and  recovers  a  sum  not  exceeding  20/.  but  exceeding  5/.,  the 

scale  upon  which  the  costs  shall  be  taxed  shall  be  in  the  dis- 
cretion of  the  court. 
9  &  10  Vict.  130.  The  judge  shall  in  each  case  direct  what  number  of  wit- 

c  95, 8.  88.        nesses  are  to  be  allowed  on  taxation  of  costs  between  party  and 

party,  and  their  allowance  for  attendance  shall  in  no  case  exceed 

the  highest  rate  of  the  allowances  mentioned  in  the  scale  in  the 

schedule. 

80  &  81  Vict         ^^^'  ^^  taxing  the  costs  incurred  in  the  superior  court  pre- 

c.  142, 88. 7, 10.  "vious  to  the  transmission  of  the  cause  to  the  county  court  under 

section  7,  or  10,  of  the  30  &  31  Vict.  c.  142,  the  registrar  shall 
tax  the  same  according  to  the  scale  of  costs  and  fees  in  use 
in  such  superior  court,  the  schedules  of  which  are  annexed  to 
these  rules. 
9  &  10  Vict  ^32.  The  costs  of  witnesses,  whether  they  have  been  ex- 

c.  95,88.83,85.  amined  or  not,  may,  in  the  discretion  of  the  judge,  be  allowed, 

though  they  have  not  been  summoned. 

133.  Money  paid  into  court  on  a  judgment  shall  be  appro- 
priated first  in  satisfaction  of  the  costs,  and  afterwards  in  satis- 
faction of  the  original  demand. 
9  &  10  Vict  134.  Costs  of  warrants  against  the  goods,  whether  executed 

c  95, 8. 94.        or  unexecuted  or  unproductive,  shall  be  allowed  against  the  de- 
fendant, unless  the  judge  shall  otherwise  direct. 
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135.  On  the  hearing  of  a  judgment  summons,  where  a  war- 
rant against  the  goods  has  been  issued,  the  costs  of  such  war- 
rant shall  not  be  allowed  as  against  the  judgment  debtor,  unless 
the  judge  be  satisfied  that  there  was  a  reasonable  cause  for 
issuing  the  warrant. 

136.  The  costs  of  a  judgment  summons  shall  not  be  allowed 
against  the  judgment  debtor,  unless  some  order  shall  have  been 
made  thereon ;  but  where  an  order  is  made  on  a  judgment 
summons  the  judge  may,  in  his  discretion,  allow  the  costs  as 
against  the  judgment  debtor,  of  any  previous  judgment  sum- 
monses which  have  not  been  served  through  the  judgment 
debtor  having  evaded  service. 

137.  Costs  of  warrants  of  commitment,  whether  executed  or  9  &  10  Vict, 
unexecuted,  shall  be  allowed  against  the  defendant,  unless  the  c.  96,  s.  102. 
judge  shall  otherwise  direct. 

138.  No  possession  fee  shall  be  payable,  where  an  execution  9  &  10  Vict 
is  paid  out  at  the  time  of  the  levy  ;  but  if  the  officer  shall  neces-  c.  95,  s.  106. 
sarily  remain  in  possession  more  than  half  an  hour,  and  the 
execution  shall  be  paid  out  on  the  day  of  levy,  the  possession 

fee  for  that  day  shall  be  charged. 

139.  No  appmisement  is  to  be  made  until  the  fifth  day  of  the  9  &  10  Vict, 
bailiff's  holding  possession  of  the  goods  under  an  execution,  ^*  ^^t  *•  ^^• 
unless  where  the  goods  are  of  a  perishable  nature,  or  are  sold  at 

the  request  of  the  party  before  the  expiration  of  four  days,  or 
unless  the  goods  are  removed. 

Orders, 

140.  Orders  for  payment  of  money  or  costs,  or  both,  and  Forms  60,  66, 
orders  of  adjournment,  when  directed  to  be  served,  shall  in  all  ^%  ^7. 
cases  be  prepared  by  the  registrar  of  the  home  court,  and  de- 
livered to  the  bailiff  who  shall  send  them  by  post  or  otherwise 

to  the  parties  on  whom  they  are  respectively  directed  to  be 
served :  provided  always,  that  it  shall  not  be  necessary  for  the 
party  in  whose  favour  any  order  has  been  made  to  prove,  pre- 
viously to  his  taking  proceedings  thereon,  that  it  was  posted  or 
reached  the  opposite  party. 

141.  Where  the  court  gives  leave  to  take  any  proceeding,  it 
shall  not  be  necessary  to  draw  up  any  order,  nor  shall  any  order 
be  drawn  up  to  warrant  such  proceeding. 

Instalments,  payment  by, 

142.  When  an  order  is  made  for  the  payment  of  any  sum  of  19  &  20  Vict 
money  by  instalments,  such  instalments  shall  be  payable  at  such  c.  108,  a.  46. 
periods  as  the  judge  shall  order ;   and  if  no  period  be  men- 
tioned, the  first  shall  become  due  on  the  twenty-eighth  day  from 

the  day  of  making  the  order,  and  every  successive  instalment  Form  67. 
shall  become  due  at  a  like  period  of  twenty-eight  days  from  the 
day  of  the  previous  instalments  becoming  due;  and  such  instal- 
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ments  shall  be  paid  into  court  in  accordance  with  sect.  45  of 
19  &  20  Vict.  c.  108. 

143.  When  an  order  is  made  for  payment  by  instalments  or 
otherwise,  the  registrar  shall  give  notice  to  the  plaintiff  by  post, 
in  the  form  set  forth  in  the  schedule,  of  every  payment  made : 
provided  that  such  notice  shall  not  be  given  where  the  instal- 
ment does  not  exceed  ten  shillings. 


Coiof  ON  Law 
Pbocedube 
Act,  1854, 
8.60. 

i^br»i59. 

See  Order  in 
Council,  pott. 
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Proceeding  on  a  Judgment  more  than  Six  Years  Old. 

144.  No  warrant  against  the  goods,  or  judgment  summons, 
shall  issue  on  a  judgment  more  than  six  years  old,  unless  some 
payment  has  been  made  into  court  under  such  judgment  within 
twelve  calendar  months  previously,  or  unless  by  leave  of  the 
judge,  if  he  is  satisfied  that  the  judgment  creditor  has  used  all 
due  diligence;  but  no  notice  to  the  defendant,  previous  to  apply- 
ing for  such  leave,  shall  be  necessary,  and  such  leave  shall  be 
expressed  on  the  warrant  or  summons  under  the  seal  of  the 
court. 

Attachment  of  Debts. 

145.  Where  a  plaintiff  is  desirous  that  the  defendant,  if  the 
defendant  shall  have  judgment  given  against  him,  shall  be  orally 
examined,  forthwith  after  the  judgment  shall  have  been  given,  as 
to  what  debts  are  due  and  owing  to  him,  the  plaintiff  shall,  before 
the  cause  is  called  on,  lodge  with  the  registrar  a  statement  in 
writing  of  the  name,  address  and  description  of  the  person  or 
persons  within  the  ordinary  jurisdiction  of  the  court  whom  he 
considers  are  debtors  to  the  defendant. 

146.  Where  such  a  statement  has  been  lodged  by  a  plaintiff, 
the  defendant,  if  he  shall  have  had  judgment  given  against  him, 
may  be  examined  before  the  court  at  the  request  of  the  plaintiff 
as  to  any  debts  due  and  owing  or  accruing  from  any  person 
mentioned  in  the  statement  to  the  defendant,  and  if  such  person 
be  then  present,  he  may  be  required  forthwith  to  show  cause 
why  he  should  not  be  ordered  to  pay  into  court,  for  the  benefit 
of  the  judgment  creditor,  such  debts  or  so  much  thereof  as  will 
satisfy  the  judgment  debt-,  and  the  court  may  make  an  order 
for  the  payment  of  such  debts,  or  so  much  thereof  as  will  satisfy 
the  judgment  debt,  and  such  order  shall  be  entered  in  the 
minute  book,  and  may  be  enforced  in  like  manner  as  any  order 
made  in  any  suit  in  the  court ;  and  where  the  garnishee  pays 
the  money  as  ordered,  he  shall  not  be  liable  for  any  costs ;  and 
an  entry  of  the  payment  shall  be  made  in  the  '*  cash  book''  and 
"  ledger." 

147.  Where  a  plaintiff  has  not  lodged  such  statement,  he 
may,  at  any  time  after  the  judgment,  upon  lodging  with  the 
registrar  of  the  court  in  which  the  judgment  was  given  an  affi- 
davit stating  the  fact  of  the  judgment,  and  of  its  being  unsatis- 
fied, and  that  a  third  person  (hereinafter  called  the  garnishee) 
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is  indebted  to  the  judgment  debtor,  and  is  resident  within  the  Ibrms  61,62, 
district  of  the  court,  enter  a  plaint  in  the  nature  of  a  scire  facias  63. 
for  the  amount  of  the  debts  due  to  the  judgment  debtor  from 
the  garnishee. 

148.  The  summons  on  the  plaint  shall  be  personally  served 
on  the  garnishee,  and  when  so  served  it  shall  attach  in  the  hands 
of  the  garnishee  all  debts  due,  owing  or  accruing  from  him  to 
the  judgment  debtor. 

149.  Where  the  garnishee  shall  pay  the  money  into  court  five 
clear  days  before  the  return-day,  he  shall  not  he  liable  for  any 
costs  incurred  by  the  judgment  creditor. 

150.  Upon  the  return-day  the  court  shall  determine  as  to  the 
liability  of  the  garnishee,  and  as  to  the  party  by  whom  the  costs 
of  the  proceeding  by  plaint  shall  be  paid,  and  make  an  order  or 
orders  in  accordance  with  such  determination. 

Warrants  of  Execution  against  the  Goods, 

151.  Warrants  of  execution  against  the  goods  shall  bear  date  9  &  10  Vict 
on  the  day  on  which  they  are  issued,  and  shall  continue  in  force  c  96,  ss.  94, 95. 
for  twelve  calendar  months  from  such  date  and  no  longer.  Farms  70,  71. 

152.  Where  a  defendant  has  made  default  in  payment  of  the  9  &  10  Vict, 
whole  amount  awarded  by  the  judgment,  or  of  an  instalment  c  96,  sa.  94, 96. 
thereof,  a  warrant  of  execution,  without  leave  of  the  court,  may 

issue  against  his  goods ;  and  such  execution  shall  be  for  the 
whole  amount  of  the  judgment  and  costs  then  remaining  unsa- 
tisfied, unless,  in  the  case  of  instalments,  the  judge  shall  other- 
wise specially  direct  in  each  case  at  the  time  of  giving  judgment. 

153.  The  registrar  shall,  on  issuing  a  warrant  of  execution  9  &  10  Vict 
against  the  goods,  indorse  on  such  warrant  the  amount  to  be  c  95,  &  94. 
levied,  distinguishing  the  amount  adjudged  to  be  paid,  and  the 

amount  of  the  fee  for  issuing  the  warrant ;  and  shall  prepare 
and  deliver  to  the  bailifif  with  the  warrant  a  notice  in  the  form 
contained  in  the  schedule ;  and  the  bailiff,  upon  levying,  shall  Ibrm  37. 
deliver  such  notice  to  the  party  against  whom  the  execution  has 
issued,  or  leave  the  same  at  the  place  where  the  execution  is 
levied. 

154.  Warrants  of  execution  against  the  goods  may  be  issued 
concuri*ently  into  one  or  more  districts,  provided  that  the  costs 
of  more  than  one  warrant  shall  not  be  allowed  against  the  exe- 
cution debtor,  unless  by  order  of  the  judge. 

Judgment  Summons, 

155.  When  an  application  is  made  by  a  judgment  creditor  for  9  &  10  Vict 
the  issue  of  a  judgment  summons  the  applicant  shall  be  asked  to  c.  95,  s.  98. 
state  the  ground  or  grounds  upon  which  he  relies  to  obtain  the 
committal  of  the  judgment  debtor,  and,  after  the  registrar  shall 

have  struck  from  the  form  of  application  for  the  summons  in 
the  schedule  hereunto  annexed  all  the  grounds  therein  men- 
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Wtrm  It,  ia0iM4  opoo  whkii  the  lap^ycaX  does  not  relj,  die  fiam  dttll 

be  htaAtd  to  the  sfi^ieaot,  sod  be  tbaH  be  reqiiired  to  md  aad 
M|pfi  tbi^  Mune ;  aod  where  the  ^nrnnd  relied  oq  i«  noc  tbst  the 
jfidifmem  Af^fU^  bftA  bud  f^inee  cbe  judgment  the  memos  aad 
MVttj  to  Mfttiitfj  tbe  judgment,  tben  the  imdertakli^  in  relcr- 
enee  to  nnf^  fp^mud  thidl  be  ttmck  oat. 

1«S6«  Ki'erj  judgment  summtms  sbidl  be  issued  ten  elemrdajs 

at  l^aift  fjeiore  the  daj  on  which  the  judgment  debtor  is  re- 

qaired  Uf  appear  to  it,  anlesB  tbe  person  entering  the  summons 

nhali  at  the  time  of  issuing  it  inform  the  registrar  that  the 

plaintiff  will  t^e  prepared  at  the  bearing  to  prove  one  of  the 

facts  mentioned  in  the  following  role,  as  grounds  £or  short 

service. 

9  4  10  Vkt  1«57.  A  judgment  eummons  maj  issue  at  anj  time,  withcrat 

e.  W, :  W.        leave  of  the  court,  except  in  cases  provided  for  either  bj  sect.  48 

^^uJ^^  ^Is*    ^  ^^  *  20  Vict.  c.  108,  or  bj  Rule  144,  and  shall  be  forth- 

Jl      '  ^     '     with  delivererl  by  the  registrar  to  the  bailiff,  and  shall  be  served 

peTN^inAllj  not  les»  than  five  clear  days  before  the  day  on  which 
Ibrm  73.  the  party  is  rec|nired  to  appear  to  such  summons,  onless  at  the 

liearing  the  judge  is  satisfied,  on  the  evidence  on  oath  before 
him,  that  such  jmrty  was  about  to  remove  from  his  dwelling  or 
place  of  business,  or  was  keeping  out  of  way  to  avoid  service, 
m  either  of  which  cases  service  upon  the  party  at  any  time 
))cfore  the  time  ajipoiiited  for  the  appearance  of  such  party  shall 
be  sufficient,  but  no  successive  sunmions  shall  be  issued. 

158.  The  hearing  of  judgment  summonses  may  be  adjourned 
from  time  to  time. 

159.  Upon  the  issue  of  a  judgment  summons  against  a  party 
the  bailiff  shall  return  into  court  any  warrant  of  execution 
against  the  goods  of  such  party  which  may  have  been  issued 
upon  a  judgment  in  the  cause. 

0  |p  10  Vict.  160.  Where  a  judgment  summons  is  heard  in  a  court  other 

e.  00,1.100.       tluin  that  in  which  judgment  was  obtained,  and  the  order  of 

such  last-montioncd  court  is  altered  by  the  judge  of  the  court 
in  which  the  judgment  summons  is  heard,  ail  payments  under 
such  order  shall  bo  mode  into,  and  execution  thereupon  against 
the  goods  shall  bo  issued  by,  the  court  which  alters  the  order. 

161.  Where  a  certified  copy  of  a  judgment  is  obtained,  the 
registrar  shall  make  on  the  minute  of  the  judgment  a  memo- 
randum of  having  given  such  certificate,  and  no  warrant  of 
execution  against  the  goods  or  judgment  summons  shall  issue 
upon  such  judgment  from  tho  court  in  which  the  judgment  was 
obtained,  unloss  it  bo  shown  to  the  satisfaction  of  the  court  or 
registrar  that  no  order  has  been  made  against  the  execution 
debtor  in  any  other  court. 

Commitment, 

0  lb  10  Viot  162.  When  a  defendant  does  not  dwell  or  carry  on  business 

0,  M|  1. 101.      in  the  disti'iot  of  the  court  to  which  he  has  been  summoned  to 
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appear  to  a  plaint,  he  shall  not  be  liable  at  the  hearing  of  such 
summons  to  be  committed  under  sect.  101  of  9  &  10  Vict.  c.  95, 
whether  ho  appears  to  such  summons  or  not.  9  &  10  Vict 

163.  In  cases  of  commitment  imder  sections  99  or  101  of  the  c.  95  ss.  99 
9  &  10  Vict.  c.  95,  the  amount  of  the  judgment,  and  all  costs  101. 
payable  hj  the  defendant,  sliall  be  indorsed  on  the  warrant.         Ihrms  64,  74. 

164.  When  a  warrant  of  conuuitment  for  non-payment  of  9  &  10  VicL 
money  is  issued  the  defendant  may,  at  any  time  before  his  body  c.  95,  a.  102. 
is  delivered  into  the  custody  of  the  gaoler,  pay  to  the  bailiff  the 

amount  indorsed  on  the  warrant  as  that  on  the  payment  of 
which  he  may  be  discharged ;  and  on  receiving  such  amount 
the  bailiff  shall  discharge  the  defendant,  and  shall  within  twenty- 
four  hours  after  receiving  such  amount  pay  over  the  same  to 
the  registrar. 

165.  Where  a  person  is  imprisoned  imder  a  warrant  trans- 
mitted under  the  provisions  of  sect.  104  of  9  &  10  Vict.  c.  95, 
he  may,  where  the  home  court  is  at  an  inconvenient  distance 

from  the  prison,  pay  into  the  foreign  court  the  amount  indorsed  Ihrm  76. 
on  the  warrant  as  that  on  the  payment  of  which  he  may  be 
discharged,  and  he  shall  be  discharged  out  of  custody  upon  a 
certificate  of  such  payment,  signed  by  the  registrar  of  the  foreign 
court. 

166.  Where  a  person  is  imprisoned  under  a  warrant  of  a 
county  courts  and  the  home  court  or  the  home  and  foreign  court 
is  or  are  at  an  inconvenient  distance  from  the  prison,  the  gaoler 
may  discharge  him  out  of  his  custody,  if  he  shall  see  fit,  upon 
payment  to  him  by  the  prisoner  of  the  total  amount  indorsed  on 
the  warrant  as  that  on  the  payment  of  which  he  may  be  dis- 
charged, with  a  sum  sufficient  for  transmission  by  the  gaoler  of 
such  amount  by  post-office  order  to  the  registrar  of  tSe  home 
court. 

167.  In  all  cases  of  commitment  for  non-payment  it  should  9  &  10  VicL 
be  made  part  of  the  order  of  commitment  that,  on  the  production  ^  ^^»  *•  ^^^* 
of  a  certificate  signed  by  the  registrar,  stating  that  payment  or 
satisfiiction  of  the  sum  or  of  the  instalment  thereof  and  costs  Ihrm  76. 
remaining  due  at  the  time  of  making  the  order  for  commitment, 
together  with  all  subsequent  costs,  has  been  made,  the  defendant 

shall  be  discharged  out  of  custody,  without  further  leave  of  the 
judge. 

168.  Warrants  of  commitment  against  the  same  party  may 
be  issued  concurrently  into  one  or  more  districts :  provided  that 
the  costs  of  more  tlian  one  warrant  shall  not  be  allowed  against 
such  party,  unless  by  order  of  the  judge. 

Transmission  of  Process  and  Proceeds  of  Warrants  to  and 

from  Foreign  Districts. 

169.  In  all  cases  of  warrants,  whether  against  the  goods  or  9  &  10  Vict, 
the  person,  to  be  executed  in  a  foreign  district,  the  registrar  of  ^  ^^»  ■•  ^^' 
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seven  clear  days  before  the  holdiDg  of  such  court,  deliver  to  the  Form  77. 
registrar  at  his  office,  and  also  give  to  the  opposite  party  by 
serving  the  same  personally  on  such  party,  or  by  leaving  the 
same  at  his  place  of  abode  or  place  of  business,  a  notice  in 
writing,  signed  by  himself,  his  attorney  or  agent,  stating  that 
such  an  application  is  intended  to  be  made  at  such  court,  and 
setting  forth  shortly  the  grounds  of  such  intended  application ; 
but  such  notice  shall  not  operate  as  a  stay  of  proceedings  unless 
the  judge  shall  othei-wise  order,  and  if  any  money  paid  into 
court  under  any  execution  or  order  in  the  suit  shall  not  have 
been  paid  out,  when  such  notice  in  writing  shall  be  given  to  the 
registrar,  the  registrar  shall  retain  the  same  to  abide  the  event 
of  such  application,  or  until  the  judge  shall  otherwise  order ; 
and  if  no  such  application  be  made,  the  money  shall,  if  required, 
be  paid  over  to  the  party  in  whose  favour  the  order  was  made, 
unless  the  judge  shall  otherwise  order,  and  if  such  notice  be 
not  given  in  manner  aforesaid,  or  such  application  be  not  made 
at  the  court  mentioned  in  the  notice,  no  application  for  a  new 
trial  or  to  set  aside  proceedings  shall  be  subsequently  made, 
unless  by  leave  of  the  judge,  and  on  such  terms  as  he  shall 
think  fit ;  provided  that  this  rule  shall  not  apply  to  cases  falling 
within  the  provision  of  sect.  80  of  9  &  10  Vict  c.  95. 

173.  The  judge  may,  in  his  discretion,  make  it  a  condition  of 
granting  a  new  trial,  that  it  shall  take  place  before  a  jury, 
although  the  former  trial  did  not  take  place  before  a  jury. 

Interpleader, 

174.  Where  any  claim  is  made  to  or  in  respect  of  any  goods  30  &  31  Vict 
or  chattels  taken  in  execution  under  the  process  of  any  county  c.  142,  s.  31. 
court,  or  in  respect  of  the  proceeds  or  value  thereof,  and  sum-  ^^,^0      vi^' 
mouses  have  been  issued  on  the  application  of  the  bailiff,  such  ^*       ' 
summonses  shall  be  served  in  such  time  and  mode  as  herein- 
before directed  for  a  summons  to  appear  to  a  plaint,  and  the 

case  shall  proceed  as  if  the  claimant  were  the  plaintiff,  and  the 

execution  creditor  the  defendant ;  and  the  claimant  shall,  five 

clear  days  before  the  return-day,  deliver  to  the  bailiff,  or  leave 

at  the  office  of  the  registrar  of  the  court,  a  particular  of  any 

goods  or  chattels  alleged  to  be  the  property  of  the  claimant,  and 

the  grounds  of  his  claim,  or  in  case  of  a  claim  for  rent  of  the  Form$  79  to 

amount  thereof,  and  for  what  period,  and  in  respect  of  what  ^^' 

premises,  the  same  is  claimed  to  be  duo,  and  the  name,  address 

and  description  of  the  claimant  shall  be  fully  set  forth  in  such 

particular,  and  any  money  piaid  into  court  under  the  execution 

shall  be  retained  by  the  registrar  until  the  claim  shall  have  been 

adjudicated  upon :  provided  that,  by  consent,'  an  interpleader 

claim  may  be  tried,  although  this  rule  has  not  been  complied 

with. 

175.  Where  the  claimant  to  goods  taken  in  execution  claims  30  &  31  Vict 
damages  from  the  execution  creditor  or  from  the  high  bailiff  for  c.  142,  t.  81. 


vt  oiA  •*jaiiiL  11  "iut  2fMic»  fmse  "lie  anmmc  ]u^ 
iiut  'lie  immiiit^  iDfiEL  ^w^uifiL  iif  sj 
10iWXL  T#SL         I^  "Twff**  la  -^s-tmiuiEL  vr^v^uxc  rsamsBt 
<?.  i*t.  i,  7SL^       .iiqgi  "kttiiiF  ir^in^r  inr  ic  -ait  ^T.^innun  ir  mtt  ii 

<<«m*'>>r  'zi  -sift  iig*i  lAilliF  &  aiiiiee  ir  inisL  •ij 
l^mniuttt  iir.  «ut  ummiu:  id  fnits.  *nmn, 
M  A(  ^  Tjs.         ITT.  ^2^rt  \  vmxtl  iir  iaimiie*!*  mioz'  «etiiin.  H  «r  JQr  ^  U 
^  ^ttr «-  ^^       V>SL  t^  I-feL  ia  SAte  KSunifC  laj   inp    imllif  imi 

<A>in  nTkCu^  .a  ftiil  iacuaSii?n<iii  -if  ^oi^a  -diiiiiL  sk' 

ttOK  ranc4  aoiL  r*siu>ftie9L  a»  35-  ^ois  gragsiTfr  jf 
tti^  ir'-«iiiii  r»dKHt«!&T^7  OATe  ^  die  pr*]«e«£nc  iaii 
^ecina  la  -vtLf^  dui^  WaiTwanc  -v^k  piWricr-r  ami  smt  &jaE&. 

<»  thi^  aj|>pi>atLrxL  otf  that  rmT'^.  vlsmMic  jesT»  at  cie  eiMzrc 

49/  th^  <tl2»trurc  21  9tLii*&.  die  lierr  vais  mmik^.  ami  cbe 

1  HO,  Wotf^e  che  fiai^t  to  aaj  ^*M>i:i  or  c&onefe  take& 
emi/^i^  or  dutr  pr<>%3^iK^  or  Tilie  chereod  ^iuall  be  ^BoAtd 
y^rm  H*  the  *^ttAa,u  the  «9>sU  of  cLe  baCdf  aHovied  bj  t^  ji>%&  sftaU 

Ije  r*:^TjfA  hj  b'm  o<it  of  the  aici>Giic  Levied.  i£  tike  jmt^re   hall 
•o  or^f^y  bos  iritbrxif  pr^jt^il^K  to  the  ri^bi  of  tbe 
ere^Itor  agalxut  the  dalmaLnt  for  the  «;uzi  so  recuied. 


19  Ik  Vf  VkL  1^1'  ^^^  ^11  owes  where  a  (wrtj  proposes  to  gire  a  iMwd  bj 
€,  UfH,  m,  70f  way  r/f  seeoritj,  be  ^ball  serre,  bj  poet  or  otfaerwisev  oq  tiw 
71'  ffl^miie  partj  and  the  registrar^  at  his  office,  notice  of  the 

pTf/pfpited  ftareiien  m  the  form  set  forth  in  the  schednle,  and 
/Ivrat  t6,  ^^^  rirgiiitrar  fthall  forthwith  gire  notice  to  both  parties  of 

the  iisfj  toid  hoar  on  which  he  proposes  that  the  bond  shall  be 
exemtthd,  and  ithall  state  in  the  notice  to  the  obligee,  that  should 
be  hari^  anj  valid  objection  to  make  to  the  snretiesy  or  either  of 
them,  that  it  mnst  then  be  made. 

IH2,  The  sureties  shall  make  an  affidavit  of  their  snfficiencj 
AUrrw  ifi,  htftrre  the  registrar  in  the  form  in  the  schedole,  mdess  the  oppo- 

site  fiartr  shall  dispen<9e  with  soch  affidarit. 
Vi  kW  Vkt        1^3.  The  Ijond  shall  be  executed  in  the  presoice  of  the  jadge 
a,  UM,  n*W,      ipr  rfrgistrar,  or  some  other  of  the  persons  mentioned  in  secL  58 

iff  UP  h  20  Vict.  c.  108:  provided  always,  that  if  it  be  execated 
in  the  irrcsence  of  the  judge  or  registrar  it  shall  not  be  necessary 
for  it  U}  Us  attested. 

184.  Where  a  party  makes  a  deposit  of  money  in  lien  of 
J^ffm  11  giving  a  bond,  he  shall  forthwith  give  notice  to  the  oppo- 
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site  party,  by  post  or  otherwise,  of  such  deposit  having  been 
made. 

185.  In  all  cases  where  the  security  is  by  bond  the  bond  shall 
be  deposited  with  the  registrar  until  the  cause  be  finally  dis- 
posed of. 

Appeal, 

186.  Any  party  dissatisfied  with  the  determination  or  direc-  13  &  14  Vict 
tion  of  the  court  in  point  of  law,  or  upon  the  admission  or  re-  c.  61,  s.  14. 
jection  of  evidence,  may,  before  the  rising  of  the  court  on  the  19  &  20  Vict 
day  on  which  judgment  was  pronoimced,  deliver  to  the  registrar  ^'      '  *" 

a  statement  in  writing,  signed  by  him,  his  counsel  or  attorney, 
containing  the  grounds  of  his  dissatisfaction ;  and  in  the  event 
of  no  such  statement  being  delivered,  the  successful  party  may 
proceed  on  the  judgment,  unless  ^e  judge  shall  otherwise 
order ;  but  the  judge  may  direct  proceedings  to  be  taken  on  the 
judgment  notwithstanding  such  statement  has  been  delivered : 
provided  that  the  party  so  dissatisfied  may  appeal  on  grounds 
different  from  those  contained  in  such  statement,  and  although 
he  shall  not  have  delivered  any  such  statement. 

187.  The  ten  days  within  wliich  notice  of  appeal  may  be 
given  shall  be  reckoned  exclusive  of  the  day  of  trial. 

188.  The  notice  of  appeal  shall  be  in  writing,  and  shall  state 
the  grounds  on  which  the  p&rty  appeals,  and  shall  be  signed  by 
the  appellant,  his  attorney  or  agent,  and  such  notice  shall  be 
sent  to  the  registrar  as  well  as  to  tlie  successful  party,  by  post 
or  otherwise. 

189.  If,  before  the  notice  of  appeal  is  served  upon  the  regis- 
trar, execution  shall  have  issued,  and  the  amount  of  the  judg- 
ment and  costs  of  execution  shall  have  been  p&\d  into  the  hands 
of  the  bailiff,  or  levied  and  paid  over  to  the  successful  party, 
the  same  shall  remain  in  court  to  abide  the  order  of  the  court. 

190.  If,  before  an  appealing  party  shall  have  given  the  re-  Ihmu  97, 98. 
quired  security,  execution  shall  have  issued,  the  registrar  shall, 

upon  the  appealing  party  giving  security,  forthwith  send  notice 
thereof,  by  post  or  otherwise,  to  the  bailiff,  and  proceedings  on 
such  execution  shall  forthwith  be  stayed. 

191.  At  the  time  of  giving  security  the  appellant  shall  de- 
liver to  the  registrar  a  statement  in  writing  showing  to  which 
of  the  courts  of  common  law  at  Westminster  he  proposes  to 
appeal. 

192.  All  cases  on  appeal  shall,  unless  the  judge  shall  other-  13  &  14  Vkt 
wise  order,  be  presented  to  him  for  signature,  at  the  court  c.  61,  s.  16. 
holden  next  after  the  expiration  of  twelve  clear  days  from  the 

day  on  which  judgment  was  pronounced,  and  shall  then  be  Ibrm  99. 
signed  by  the  judge,  and  be  sealed  with  the  seal  of  the  court ; 
and,  when  signed  and  sealed,  one  copy  thereof  shall  be  deposited 
with  the  registrar,  and  another  sent,  by  post  or  otherwise,  by 
the  appellant,  to  the  successful  party  within  thi'ee  clear  days 
next  after  the  time  of  signing  and  sealing  the  same ;  and  if  the 
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am^laac  'in  Tor  <?oinmv  ^ch  tfais  mie.  the  saceeoB&k 

mav  pmemi  on  :he  jnuemcsu.  Tniesw  cfae  jiuiee  shail  otfaisrwiflK 

onier. 

10^  Tim  appinlanc  tIuu].  "irithin  three  demr  dajs  next  after 
die  case  is  signed  and  *e»ieiL  zrruisSDii  two  i»pie9  tfaezco^  br 
po^t  or  offaer^^lae.  in  •?onihriniiy  with  die  prnviMons  of  secL,  1-5 
of  13  it  14  V!ct.  «?.  ^l  :  and  notice  of  ^neh  tnuLsniflaoii  ^haU 
f^rdiwidi  oe  "lervT^  05  die  appellant  on  the  gactLjafuI  party, 
hj  jywt  or  otherwise ;  in  •iemoir  whereof  the  aocceguibl  party 
may  protf^eed  on  die  jiitigmenc.  and  ^haiL  on  appiicadoa  to  the 
i^nnrr,  he  encicleri  to  "Hirh  tyists  as  he  «haii  have  ineiirred  in 
ennsef^nence  of  die  appeilanr -«  proceedine^^  :  provided  dias  m- 
3fea«i  of  prv^eedine  on  «ach  jndgmenc  die  respondents  if  he 
diink  dc  maj.  within  cwenty^u^hc  clear  *iMj3  from  the  sgnai^ 
of  die  caiie.  crani>mLt  ic  in  the  manner  prescribed,  and  gxre  dite 
like  notice  co  the  appellant  of  snch  tramanisHon. 

194.  If,  al%er  the  4;ase  has  been  trananitiBd,  the  appeOanc  «io 
IM)€  pnMecute  his  appeal  with  line  diligence,  according  to  the 
practice  of  the  court  of  appeal*  the  «aceess^l  partr  mar  apply 
to  the  judge  for  leave  to  procee«i  on  the  jadgmsu.  and  leave 
for  that  porpose  mav  be  granteii  accordingij,  if  the  judge  shall 
think  fit :  and  the  anccessfiil  partv  ^hall  also  be  aidded  to  soth 
coAtri  as  he  iihall  have  incnired  in  consequence  of  the  ftppei- 
lant'i^  proceedings  ;  whidi  costs  «hall  be  added  to  the  jadgmeiKL 

19io.  When  the  conrt  of  appeal  has  pronoonced  judgment, 
either  party  may  deposit  die  original  order  of  the  court  of 
appeal,  or  an  office  copy  there«>C  with  the  registrar  of  the 
eoonty  cocrrt,  and  within  forty-eight  hours  from  the  time  of 
soch  deposit  send  a  notice  thereof  to  the  other  party,  by  post 
or  otherwise. 

196.  A  new  trial,  in  porsnance  of  the  order  of  the  court  of 
appeal,  nhall  Ije  entered  for  trial  at  the  eoonty  court  which  shall 
he  holden  next  after  twelve  clear  davs  frDm  the  time  when  such 
order  or  office  copy  thereof  shall  have  been  deposited  as  afore- 
ftaid,  nrdess  the  parties  agree  that  it  shall  take  place  sooner, 
ttr  the  judge  otherwise  order,  and  it  .«hall  be  condncted  in  the 
Mime  maimer  as  anj  new  trial  granted  by  the  comity  court 
itself* 

lin*  If  the  order  of  the  conrt  of  appeal  be  that  judgment 
shall  lie  entered  for  either  partj,  then  soch  jodgment  shall  be 
entered  accordingly,  and  the  soccessful  partj  shall  be  at  liberty 
to  proceed  on  soch  judgment  as  on  a  jodgment  of  the  county 
court. 


If  4  90  Vict. 
c  100^  f.  M. 


Abatement  of  Action. 

198.  Where  one  or  more  of  several  plaintiffii  or  defendants 
•hall  die  before  judgment  the  suit  shall  not  abate,  if  the  caose 
of  ftction  survive  to  or  against  the  surviving  pardes  respec- 
>«ly. 
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199.  Where  one  or  more  of  several  plaiutiffs  or  defendants 
shall  die  ay*/er  judgment,  proceedings  thereon  may  be  taken  by 
the  survivors  or  survivor,  or  against  the  survivors  or  survivor, 
without  leave  of  the  court. 

200.  Where  a  married  woman  is  sued  as  a  feme  sole,  and  she 
obtains  judgment  on  the  ground  of  coverture,  proceedings  may 
be  taken  thereon,  in  the  name  of  the  wife,  at  the  instance  of 
the  husband,  without  leave  of  the  court. 

Executio7i  by  Person  not  a  Party  to  Suit. 

201.  Execution  on  a  judgment  may  issue  on  behalf  of  any  i>}frm  106. 
person  not  a  party  to  the  suit  by  leave  of  the  registrar,  upon 

proof  of  title  to  the  benefit  of  the  judgment,  and  upon  substitu- 
tion of  the  name  of  the  new  plaintilflT,  together  with  a  state- 
ment of  his  derivative  title  for  that  of  the  original  plaintiff  and 
the  registrar  shall  give  notice  of  such  substitution  to  the  de- 
fendant by  post,  and  execution  shall  not  issue  upon  the  judg- 
ment untQ  tibe  expiration  of  six  clear  days  after  the  posting  of 
the  notice. 

Proceedings  in  the  nature  of  Scire  Facias. 

202.  Execution  on  a  judgment  shall  not  issue  against  any  ibrms  107, 
person  not  a  party  to  the  suit,  without  a  plaint  and  summons  108. 
upon  the  judgment,  the  proceedings  in  which  shall  be  the  same 

as  in  ordinary  cases. 

203.  Where  a  judgment  has  been  given  against  a  person 
deceased,  his  executors  or  administrators  may  in  the  same 
manner  be  sued  upon  the  judgment. 

Proceedings  by  and  against  Executors  and  Administrators. 

204.  In  actions  by  executors  or  administrators,  if  the  plaintiff  9  &  lo  Vict 
fail,  the  costs  shall,  unless  the  court  shall  otherwise  order,  be  c.  95,  s.  66. 
awarded  in  favour  of  the  defendant,  and  shall  be  levied  de 

bonis  propriis. 

205.  Where  an  executor  or  administrator,  plaintiff  or  de- 
fendant, shall  not  appear  on  the  day  of  hearing,  the  provisions 
of  sects.  79  and  80  of  9  &  10  Vict.  c.  95,  and  of  sect  10  of  13 
&  14  Vict.  c.  61,  shall  apply  respectively,  subject  to  the  rules 
applicable  to  executors  or  administrators  suing  or  sued. 

206.  A  party  suing  an  executor  or  administrator  may  charge  i^brm  7. 
in  the  summons,  that  the  defendant  has  had  assets,  and  has 
wasted  them. 

207.  In  all  cases  where  the  defendant  is  so  charged  in  the  ibrms  109, 
summons,  if  the  court  shall  be  of  opinion  that  the  defendant  119. 

has  wasted  the  assets,  the  judgment  shall  be,  that  the  debt  or 
damage  and  costs  shall  be  levied  de  bonis  testatoriSy  si,  &c.,  et 
si  non^  de  bonis  propriis;  and  the  non-payment  of  the  amount 

P.N.  L  L 
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u>  v&  fxr^ws.  »2«d  fiiM  tiae  ^e^ESriaci  i«  c&BKs«i2iMe  is 
of  ab^r*ieu.  rLikJ  Ia  ecoc-IoKTe  eT>icCi£e  c/  wKtiss  to  tke 
w;xL  '■'L>L  Lfr  L*  Sir.  ciacz'^weu 

111.  trhv>r  '^^e?^  ika  *f<peftr,  cr  vLe;^  ue  -irftrZfdkQt  appesriii^  denies 

b  Js  r^^/n:-^.;^i:ve  cL^j^cier.  or  ^djts^  a  r&kaee  fo  kiiiiscif  of 
tL^  «>fZdL>d.  vL^b^r  Le  in^Lfi^  cci  maj  oiii«r  jenwDd  of  dfftiKc 
i>r  x^>L  If  tiif:  j>i^na^^i  of  tbe  rrjort  be  in  &TC4ir  of  tlie  pUntil^ 
ilae  jo'i^rib^i.i  ^ri^I  be  thai  tike  azDoai::t  fc«Dd  to  be  doe  and 
#v>ri.*  -;^J  !^  k:iie«l  <£f  ^S^^Jtii  ittiaioris^  sL  h^  €i  si  jmm,  4e 
bf^mU  propriU. 

Fmrm  \Vi.  2ify.  WL^re  a  d»:feL*iuit  ^u€d  &«  an  executor  or  admini^- 

mu/r  a'iujk*  bL-  rvrf^re-exitatiTe  charvbE-r.  and  oolj  denies  the 
detDar.«L  if  tbe  pUiotiff  prove  it,  the  ja«lgiiieiit  «liall  be  that  the 
d'^fnaLd  af«*l  cr^t*  '^ball  fie  levied  de  bomi*  Usiaiifris,  si,  ^bc^  ti 
si  mom,  a^  to  tbe  co§t^,  de  homis  propriis, 

F^m  113.  2\^},  Wbere  ^ueh  defebdaot  admits  bis  reprdseptative  dia- 

nurter.  but  «leoie»  tbe  demand,  and  alle^e^  a  total  or  partial 
admibistnitiou  of  a^set^  and  the  f4aintiJ9'  proTe?  bis  demand, 
and  tbe  defeu<lant  prove*  tbe  adminUtratioo  alleged,  tbe  jodg- 
ment  rball  Ije  to  levy  tbe  oo^ts  of  proving  the  demand  dt  bomis 
UtUiUjrii,  si,  duC,  et  si  mom,  de  bomis  propriis ;  and  as  to  the 
whole  or  residue  of  tbe  demand,  judgment  of  assets,  qmamdo 
€t€ciderini  ;  and  tbe  plaintiff  shall  pay  the  defendant's  costs  of 
|Hvjving  tbe  a4lmini.<<tration  of  assets. 

FtfrmWi.  ^^^'  ^^^^^^  ^^^^  defendant  admits  bis  representative  cfaa- 

racier,  but  denies  tbe  demand,  and  alleges  a  total  or  partial 
admiui^triition  of  af^.*<etr,  and  tbe  plaintiff  proves  bis  demand, 
but  the  defendant  docii  noi  prove  tbe  administration  alleged, 
the  ju'lgmeut  »liall  Ix;  to  levy  the  amount  of  the  demand,  if 
such  am^iunt  of  assets  is  shown  to  have  come  to  tbe  bands  of 
the  defendant,  or  such  amount  as  is  shown  to  have  oome  to 
them,  and  costs,  de  bonis  testator  is,  si,  &c^  ei  si  moMj  as  to  tbe 
costi<,  de  bonis  propriis,  and  as  to  the  residue  of  the  demand,  if 
any,  judgment  of  assets,  quando  acciderint. 

Ftfrm  115.  ^'^-  ^Vhere  such  defendant  admits  his  representative  cha- 

racter and  tbe  plain tifPs  demand,  but  alleges  a  total  or  partial 
admiuistration  of  the  assets,  and  proves  tbe  administration 
allegfxl,  the  judgment  shall  be  for  assets  quando  acciderimiy  and 
the  plaintiff  hhall  |my  the  defendant's  costs  of  proving  the  ad- 
ministration of  assets. 

Form  ua.  213.  Where  such  defendant  admits  his  representative  cha- 

racter and  the  plaintiff's  demand,  hut  alleges  a  total  or  partial 
administration  of  tlic  assets,  but  does  not  prove  the  administra- 
tion allcge<l,  and  has  not  established  any  other  ground  of  de- 
fence, the  judgment  shall  be  to  levy  the  amount  of  the  demand, 
if  so  much  assets  is  shown  to  liave  come  to  the  hands  of  the 
defendant,  or  such  amount  as  is  shown  to  have  come  to  them, 
aud  costs,  de  bonis  lestaioris,  si,  &c.,  el  si  nan,  as  to  the  costs, 
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de  bonis  propriis,  and  as  to  the  rcsiduo  of  tho  demand,  if  any, 
judgment  of  assets,  quando  acciderint, 

214.  Where  judgment  has  been  given  against  an  executor  or  F\trm  117. 
administrator,  that  tho  amount  be  levied  upon  assets  of  the  de- 
ceased quando  acciderinty  the  plaintiff  or  his  personal  repre- 
sentative may  issue  a  summons  in  the  form  set  forth  in  the 
schedule,  and  if  it  shall  appear  that  assets  have  come  to  the 

hands  of  the  executor  or  administrator  since  the  judgment,  the 
court  may  order  that  the  debt,  damages  and  costs  be  levied  de 
bonis  testatoris,  si,  &c.,  et  si  non,  as  to  the  costs,  de  bonis 
propriis;  provided,  that  it  shall  be  competent  for  the  party 
applying  to  charge  in  the  summons  that  the  executor  or  admi- 
nistrator has  wasted  the  assets  of  the  testator  or  intestate,  in 
the  same  manner  as  in  rule  206,  and  the  provision  of  rule  207 
shall  apply  to  such  inquiry ;  and  the  court  may,  if  it  appear 
that  the  party  charged  has  wasted  the  assets,  direct  a  levy  to  Jiules  206, 
be  made  as  to  the  debt  and  costs,  de  bonis  testatoris,  si,  &c.,  et  207. 
si  non,  de  bonis  propriis. 

215.  Where  a  defendant  admits  his  representative  cliaracter,  Mules  70,  74. 
and  the  plaintiff's  demand,  and  that  he  is  chargeable  with  any 

sum  in  respect  of  assets,  he  shall  pay  such  sum  into  court, 
subject  to  the  rules  relating  to  payment  into  court  in  other 
cases. 

216.  In  actions  against  executors  or  administrators  for  which 
provision  is  not  hereinbefore  specially  made,  if  the  defendant 
fail  as  to  any  of  his  defences,  the  judgment  shall  be  for  the 
plaintiff  as  to  his  costs  of  disproving  such  defence,  and  such 
costs  shall  be  levied  de  bonis  testatoris,  si,  &c.,  et  si  non,  de 
bonis  propriis. 

Notices. 

217.  Where  by  these  rules  any  party  is  required  to  give 
notice  according  to  a  form  mentioned  in  the  schedule,  it  shall 
be  sufficient  if  the  notice  given  complies  substantially  with  such 
form. 

218.  In  all  cases  where  anything  is  required  by  the  rules  of  Compntation 
practice  to  be  done  within  a  period  of  twenty-four  hours,  or  of  time, 
within  a  period  of  forty-eight  hours,  no  part  of  Sunday,  Christ- 
mas-day, Good  Friday,  the  Saturday  next  after  Good  Friday, 

or  of  any  day  appointed  by  royal  proclamation  for  a  public 
fast,  humiliation  or  thanksgiving,  or  any  day  on  which  the  Rule  5. 
offices  of  tlie  courts  sliall  be  closed  by  order  of  the  lord  chan- 
cellor, shall  be  included  in  the  computation  of  such  period. 

219.  All  letters  or  process  sent  by  post  by  or  to  the  officers 
of  the  courts,  or  by  or  to  parties  in  a  cause,  shall  be  prepaid. 

Statutes  of  Limitation, 

220.  Successive  summonses  may  be  issued  without  leave  of 
the  court  for  the  purpose  of  preventing  the  operation  of  any 
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9  &  10  Vict. 
c.  95,  8.  98. 
19  &  20  Vict 
c.  108,  88.  48, 
61. 

Ibrm  73. 


9  &  10  Vict 
c  96,  B.  100. 


tioned  upon  which  the  applicant  does  not  relj,  the  form  shall 
be  handed  to  the  applicant,  and  he  shall  be  required  to  read  and 
sign  the  same ;  and  where  the  ground  relied  on  is  not  that  the 
judgment  debtor  has  had  since  the  judgment  the  means  and 
ability  to  satisfy  the  judgment,  then  the  undertaking  in  refer- 
ence to  such  ground  shall  be  struck  out. 

156.  Every  judgment  summons  shall  be  issued  ten  clear  days 
at  least  before  the  day  on  which  the  judgment  debtor  b  re- 
quired to  appear  to  it,  unless  the  person  entering  the  siunmons 
shall  at  the  time  of  issuing  it  inform  the  registrar  that  the 
plaintiff  will  be  prepared  at  the  hearing  to  prove  one  of  the 
facts  mentioned  in  the  following  rule,  as  grounds  for  short 
service. 

167.  A  judgment  summons  may  issue  at  any  time,  without 
leave  of  the  court,  except  in  cases  provided  for  either  by  sect.  48 
of  19  &  20  Vict.  c.  108,  or  by  Rule  144,  and  shall  be  forth- 
with delivered  by  the  registrar  to  the  bailiff,  and  shall  be  served 
personally  not  less  than  five  clear  days  before  the  day  on  which 
the  party  is  required  to  appear  to  such  summons,  unless  at  the 
hearing  the  judge  is  satisfied,  on  the  evidence  on  oath  before 
him,  that  such  party  was  about  to  remove  from  his  dwelling  or 
place  of  business,  or  was  keeping  out  of  way  to  avoid  service, 
in  either  of  which  cases  service  upon  the  party  at  any  time 
before  the  time  appointed  for  the  appearance  of  such  party  shall 
be  sufficient,  but  no  successive  summons  shall  be  issued. 

168.  The  hearing  of  judgment  summonses  may  be  adjourned 
from  time  to  time. 

169.  Upon  the  issue  of  a  judgment  summons  against  a  party 
the  bailiff  shall  return  into  court  any  warrant  of  execution 
against  the  goods  of  such  party  which  may  have  been  issued 
upon  a  judgment  in  the  cause. 

160.  Where  a  judgment  summons  is  heard  in  a  court  other 
than  that  in  which  judgment  was  obtained,  and  the  order  of 
such  last-mentioned  court  is  altered  by  the  judge  of  the  court 
in  which  the  judgment  summons  is  heard,  all  payments  under 
such  order  shall  be  made  into,  and  execution  thereupon  against 
the  goods  shall  be  issued  by,  the  court  which  alters  the  order. 

161.  Where  a  certified  copy  of  a  judgment  is  obtained,  the 
registrar  shall  make  on  the  minute  of  the  judgment  a  memo- 
randum of  having  given  such  certificate,  and  no  warrant  of 
execution  against  the  goods  or  judgment  sunmions  shall  issue 
upon  such  judgment  from  the  court  in  which  the  judgment  was 
obtained,  unless  it  be  shown  to  the  satisfaction  of  the  court  or 
registrar  that  no  order  has  been  made  against  the  execution 
debtor  in  any  other  court. 


9  &  10  Vict 
c.  95, 8. 101. 


Commitment 

162.  When  a  defendant  does  not  dwell  or  carry  on  bosiness 
in  the  district  of  the  court  to  which  he  has  been  summoned  to 
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appear  to  a  plaint,  he  shall  not  bo  liable  at  the  hearing  of  such 
summons  to  be  committed  under  sect.  101  of  9  &  10  Vict.  c.  95, 
whether  he  appears  to  such  summons  or  not.  9  &  10  Vict 

163.  In  cases  of  commitment  under  sections  99  or  101  of  the  c.  95  gg.  99 
9  &  10  Vict.  c.  95,  the  amount  of  the  judgment,  and  all  costs  101. 
payable  bj  the  defendant,  shall  be  indorsed  on  the  warrant.         Ifhrm4  64,  74. 

164.  When  a  warrant  of  commitment  for  non-payment  of  9  &  10  Vict 
money  is  issued  the  defendant  may,  at  any  time  before  his  body  c.  95,  s.  102. 
is  delivered  into  the  custody  of  the  gaoler,  pay  to  the  bailiff  the 

amount  indorsed  on  the  warrant  as  that  on  the  payment  of 
which  he  may  be  discharged ;  and  on  receiving  such  amount 
the  bailiff  shall  discharge  the  defendant,  and  shall  within  twenty- 
four  hours  after  receiving  such  amount  pay  over  the  same  to 
the  registrar. 

165.  Where  a  person  is  imprisoned  under  a  warrant  trans- 
mitted under  the  provisions  of  sect  104  of  9  &  10  Vict.  c.  95, 
he  may,  where  the  home  court  is  at  an  inconvenient  distance 

from  the  prison,  pay  into  the  foreign  court  the  amount  indorsed  Ihrm  76. 
on  the  warrant  as  that  on  the  payment  of  which  he  may  be 
discharged,  and  he  shall  be  discharged  out  of  custody  upon  a 
certificate  of  such  payment,  signed  by  the  registrar  of  the  foreign 
court. 

166.  Where  a  person  is  imprisoned  under  a  warrant  of  a 
county  court,  and  the  home  court  or  the  home  and  foreign  court 
is  or  are  at  an  inconvenient  distance  from  the  prison,  the  gaoler 
may  discharge  him  out  of  his  custody,  if  he  shall  see  fit,  upon 
payment  to  him  by  the  prisoner  of  the  total  amount  indorsed  on 
the  warrant  as  that  on  the  payment  of  which  he  may  be  dis- 
charged, with  a  sum  sufficient  for  transmission  by  the  gaoler  of 
such  amount  by  post-office  order  to  the  registrar  of  the  home 
court. 

167.  In  all  cases  of  commitment  for  non-payment  it  should  9  &  10  Vict 
be  made  part  of  the  order  of  commitment  that,  on  the  production  ^  ^^>  *•  ^1^* 
of  a  certificate  signed  by  the  registrar,  stating  that  payment  or 
satisfaction  of  the  sum  or  of  the  instalment  thereof  and  costs  Form  76. 
remaining  due  at  the  time  of  making  the  order  for  commitment, 
together  with  all  subsequent  costs,  has  been  made,  the  defendant 

shall  be  discharged  out  of  custody,  without  further  leave  of  the 
judge. 

168.  Warrants  of  commitment  against  the  same  party  may 
be  issued  concurrently  into  one  or  more  districts :  provided  that 
the  costs  of  more  than  one  warrant  shall  not  be  allowed  against 
such  party,  imless  by  order  of  the  judge. 

Transmission  of  Process  and  Proceeds  of  Warrants  to  and 

from  Foreign  Districts. 

169.  In  all  cases  of  warrants,  whether  against  the  goods  or  9  &  10  Vict, 
the  person,  to  be  executed  in  a  foreign  district,  the  registrar  of  ^  ^^»  ••  ^^- 
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the  foreign  court  shall  immediately  on  the  receipt  of  the  warrant 
enter  it  in  "  the  foreign  executions  re-issued  book." 
9  &  10  Vict.  170.  Where,  by  virtue  of  any  wan-ant  sent  to  a  foreign  dis- 

c.  95,  8. 104.       trict,  any  money  shall  have  been  received  by  the  bailiff  of  the 

foreign  court,  such  bailiff  shall,  within  twenty-four  hours  from 
the  receiving  of  such  money,  pay  over  the  same  to  the  registrar 
of  the  foreign  court,  and  shall,  unless  an  interpleader  summons 
as  to  such  money  be  pending,  make  a  return  in  writing  of  the 
amount  received ;  and  in  the  case  of  a  levy  having  been  made, 
the  bailiff  shall  state  in  the  return  the  gross  amount  produced 
by  such  levy,  the  particulars  of  the  appraiser's  and  broker's 
charges,  and  the  fees  allowed  for  keeping  possession,  and  pay 
9  &  10  Vict.  over  to  the  registrar  of  the  foreign  court  the  amount  levied, 
c.  95, 8. 106.       less  such  charges  and  fees ;  and  the  registrar  of  the  foreign 

court  shall  certify  in  the  said  return  the  amoimt  paid  into  court, 
and  the  correctness  of  the  said  charges,  and  shall  account  for 
and  pay  over  such  amount  to  the  treasurer  of  his  court  at  such 
time  as  the  treasurer  shall  require ;  and  the  high  bailiff  shall 
thereupon  transmit  such  retiu*n  to  the  high  bailiff  of  the  home 
court,  as  directed  by  sect.  104  of  9  &  10  Vict.  c.  95,  and  such 
latter  bailiff  shall,  within  twenty-four  hours  from  the  receipt 
of  such  return,  deliver  the  same  to  the  registrar  of  his  court, 
who  shall  thereupon  pay  out  of  any  money  in  his  hands,  to  the 
plaintiff  in  the  cause,  the  amount  certified  in  such  return  to 
have  been  received  by  the  registrar  of  the  foreign  court  as  the 
proceeds  of  the  execution,  and  shall  enter  in  a  book  the  amount 
80  certified  in  the  form  set  forth  in  the  schedule,  and  the  regis- 
trar of  the  home  court  shall  file  such  return,  and  the  registrar 
shall  be  allowed  by  the  treasurer  of  his  court,  at  his  audit,  the 
amount  so  paid. 

171.  Where  by  virtue  of  any  warrant  against  the  person  to 
be  executed  in  a  foreign  district  any  money  shall  be  paid  into 
court  under  rule  166,  the  registrar  shall  titinsmit  a  certificate 
to  the  registrar  of  the  home  court  of  the  amount  so  paid  in,  and 
shall  account  for  and  pay  over  the  amount  to  the  treasurer  of 
his  court  at  such  time  as  the  treasurer  shall  require ;  and  the 
registrar  of  the  home  court  shall  upon  the  receipt  of  the  cer- 
tificate pay  out  of  any  money  in  his  hands  to  the  judgment 
creditor  the  amount  so  certified  to  have  been  received  by  the 
registrar  of  the  foreign  court,  and  shall  enter  the  same  in  the 
book  mentioned  in  the  last  rule,  and  shall  file  the  certificate,  and 
he  shall  be  allowed  by  the  treasurer  of  his  court,  at  his  audit, 
the  amount  so  paid. 

New  Trial, 

9  &  10  Vict.  172.  An  application  for  a  new  trial,  or  to  set  aside  proceed- 

c.  95,  8.  89.        ings,  may  be  made  and  determined  on  the  day  of  hearing,  if 

both  parties  be  present,  or  such  application  may  be  made  at  the 
first  court  holden  next  after  the  expiration  of  twelve  clear  days 
from  such  day  of  hearing ;  provided  the  intending  applicant  do, 
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seven  clear  days  before  the  holding  of  such  court,  deliver  to  the  Form  77. 
registrar  at  his  office,  and  also  give  to  the  opposite  party  by 
serving  the  same  personally  on  such  party,  or  by  leaving  the 
same  at  his  place  of  abode  or  place  of  business,  a  notice  iu 
writing,  signed  by  himself,  his  attorney  or  agent,  stating  that 
such  an  application  is  intended  to  be  made  at  such  court,  and 
setting  forth  shortly  the  grounds  of  such  intended  application ; 
but  such  notice  shall  not  operate  as  a  stay  of  proceedings  unless 
the  judge  shall  otheinvise  order,  and  if  any  money  paid  into 
court  under  any  execution  or  order  in  the  suit  shall  not  have 
been  paid  out.,  when  such  notice  in  writing  shall  be  given  to  the 
registrar,  the  registrar  shall  retain  the  same  to  abide  the  event 
of  such  application,  or  until  the  judge  shall  otherwise  order ; 
and  if  no  such  application  be  made,  the  money  shall,  if  required, 
be  paid  over  to  the  party  in  whose  favour  the  order  was  made, 
unless  the  judge  shall  otherwise  order,  and  if  such  notice  be 
not  given  in  manner  aforesaid,  or  such  application  be  not  made 
at  the  court  mentioned  in  the  notice,  no  application  for  a  new 
trial  or  to  set  aside  proceedings  shall  be  subsequently  made, 
unless  by  leave  of  the  judge,  and  on  such  terms  as  he  shall 
think  fit ;  provided  that  this  rule  shall  not  apply  to  cases  falling 
within  the  provision  of  sect.  80  of  9  &  10  Vict.  c.  95. 

173.  The  judge  may,  in  his  discretion,  make  it  a  condition  of 
granting  a  new  trial,  that  it  shall  take  place  before  a  jury, 
although  the  former  trial  did  not  take  place  before  a  jury. 

Interpleader, 

174.  Where  any  claim  is  made  to  or  in  respect  of  any  goods  30  &  31  Vict, 
or  chattels  taken  in  execution  under  the  process  of  any  county  c.  142,  a.  31. 
court,  or  in  respect  of  the  proceeds  or  value  thereof,  and  sum-  ^^^^ ^vi^' 
mouses  have  been  issued  on  the  application  of  the  bailiff,  such  ^*       t  ■•     • 
summonses  shall  be  served  in  such  time  and  mode  as  herein- 
before directed  for  a  summons  to  appear  to  a  plaint,  and  the 

case  shall  proceed  as  if  the  claimant  were  the  plaintiff,  and  the 

execution  creditor  the  defendant ;  and  the  claimant  shall,  five 

clear  days  before  the  return-day,  deliver  to  the  bailiff,  or  leave 

at  the  office  of  the  registrar  of  the  court,  a  particular  of  any 

goods  or  chattels  alleged  to  be  the  property  of  the  claimant,  and 

the  grounds  of  his  claim,  or  in  case  of  a  claim  for  rent  of  the  JFbrwM  79  to 

amount  thereof,  and  for  what  period,  and  in  respect  of  what  ^^' 

premises,  the  same  is  claimed  to  be  due,  and  the  name,  address 

and  description  of  the  claimant  shall  be  fully  set  forth  in  such 

particular,  and  any  money  paid  into  court  under  the  execution 

shall  be  retained  by  the  registrar  until  the  claim  shall  have  been 

adjudicated  upon :  provided  that,  by  consent;  an  interpleader 

claim  may  be  tried,  although  this  rule  has  not  been  complied 

with. 

175.  Where  the  claimant  to  goods  taken  in  execution  claims  30  &  31  Vict, 
damages  from  the  execution  creditor  or  from  the  high  bailiff  for  c*  l^^i  >•  31* 
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30  &  31  Vict 
c.  142,  8.  31. 


30  &  31  VicL 
c  142,  8.  31. 


IbrmSi, 


or  in  respect  to  the  seizure  of  the  goods,  he  shall  in  the  particu- 
lars of  his  claim  to  the  goods  state  the  amount  he  claims  for 
damages,  and  the  grounds  upon  which  he  claims  damages. 

176.  Where  an  execution  creditor  claims  damages  against  a 
high  bailiff  arising  out  of  the  execution  of  any  process,  he  shall 
deliver  to  the  high  bailiff  a  notice  of  such  claim,  stating  the 
grounds  for,  and  amount  of,  such  claim. 

177.  Where  a  claim  for  damages  under  section  31  of  30  &  31 
Vict  c.  142,  is  made  against  any  high  bailiff  and  execution 
creditor,  or  either  of  them,  they  or  either  of  them  may  pay  into 
court  money  in  full  satisfaction  of  such  claim  for  damages,  and 
such  pa3rment  into  court  shall  be  made  in  the  same  manner  and 
have  the  same  effect,  and  the  parties  respectively  shall  have  the 
same  rights  and  remedies,  as  by  the  practice  of  county.courts 
they  would  respectively  have  if  the  proceeding  had  been  an 
action  in  which  the  claimant  was  plaintiff  and  the  high  bailiff 
and  judgment  creditor  defendants. 

178.  Interpleader  summonses  shall  be  issued  by  the  r^strar, 
on  the  application  of  the  bailiff,  without  leave  of  the  court. 

179.  Interpleader  summonses  shall  be  issued  from  the  court 
of  the  district  in  which  the  levy  was  made,  and  the  execution 
creditor  and  claimant  shall  be  summoned  to  such  court. 

180.  Where  the  claim  to  any  goods  or  chattels  taken  in  exe- 
cution, or  the  proceeds  or  value  thereof,  shall  be  decided  against 
the  claimant,  the  costs  of  the  bailiff  allowed  by  the  judge  shall 
be  retained  by  him  out  of  the  amount  levied,  if  the  judge  shall 
so  order,  but  without  prejudice  to  the  right  of  the  execution 
creditor  against  the  claimant  for  the  sum  so  retained. 


19  &  20  Vict 
c.  108,  as.  70, 
71. 


jFbrm  15. 


Ifhrm  16. 

19  &  20  Vict 
c.  108,  8.  58. 


I\MrmlL 


Security. 

181.  In  all  cases  where  a  party  proposes  to  give  a  bond  by 
way  of  security,  he  shall  serve,  by  post  or  otherwise,  on  the 
opposite  party  and  the  registrar,  at  his  office,  notice  of  the 
proposed  sureties  in  the  form  set  forth  in  the  schedule,  and 
the  registrar  shall  forthwith  give  notice  to  both  parties  of 
the  day  and  hour  on  which  he  proposes  that  the  bond  shall  be 
executed,  and  shall  state  in  the  notice  to  the  obligee,  that  should 
he  have  any  valid  objection  to  make  to  the  sureties,  or  either  of 
them,  that  it  must  then  be  made. 

182.  The  sureties  shall  make  an  affidavit  of  their  sufficiency 
before  the  registrar  in  the  form  in  the  schedule,  imless  the  oppo- 
site party  shall  dispense  with  such  affidavit 

183.  The  bond  shall  be  executed  in  the  presence  of  the  judge 
or  registrar,  or  some  other  of  the  persons  mentioned  in  sect.  58 
of  19  &  20  Vict.  c.  108:  provided  always,  that  if  it  be  executed 
in  the  presence  of  the  judge  or  registrar  it  shall  not  be  necessary 
for  it  to  be  attested. 

184.  Where  a  party  makes  a  deposit  of  money  in  ilea  of 
giving  a  bond,  he  shall  forthwith  give  notice  to  the  oppo- 
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site  party,  by  post  or  otherwise,  of  such  deposit  having  been 
made. 

185.  In  all  cases  where  the  security  is  by  bond  the  bond  shall 
be  deposited  with  the  registrar  until  the  cause  be  finally  dis- 
posed of. 

Appeal, 

186.  Any  party  dissatisfied  with  the  determination  or  direc-  13  &  li  Vict 
tion  of  the  court  in  point  of  law,  or  upon  the  admission  or  re-  c.  61,  b.  14. 
jection  of  evidence,  may,  before  the  rising  of  the  court  on  the  ^^.^^  X^^ 
day  on  which  judgment  was  pronounced,  deliver  to  the  registrar  ^'      '  ** 

a  statement  in  writing,  signed  by  him,  his  counsel  or  attorney, 
containing  the  grounds  of  his  dissatisfaction ;  and  in  the  event 
of  no  such  statement  being  delivered,  the  successful  party  may 
proceed  on  the  judgment,  unless  the  judge  shall  otherwise 
order ;  but  the  judge  may  direct  proceedings  to  be  taken  on  the 
judgment  notwithstanding  such  statement  has  been  delivered : 
provided  that  the  party  so  dissatisfied  may  appeal  on  grounds 
difierent  from  those  contained  in  such  statement,  and  although 
he  shall  not  have  delivered  any  such  statement. 

187.  The  ten  days  within  which  notice  of  appeal  may  be 
given  shall  be  reckoned  exclusive  of  the  day  of  trial. 

188.  The  notice  of  appeal  shall  be  in  writing,  and  shall  state 
the  grounds  on  which  the  party  appeals,  and  shall  be  signed  by 
the  appellant,  his  attorney  or  agent,  and  such  notice  shall  be 
sent  to  the  registrar  as  well  as  to  tlie  successful  party,  by  post 
or  otherwise. 

189.  If,  before  the  notice  of  appeal  is  served  upon  the  regis- 
trar, execution  shall  have  issued,  and  the  amount  of  the  judg- 
ment and  costs  of  execution  shall  have  been  paid  into  the  hands 
of  the  bailiff,  or  levied  and  paid  over  to  the  successful  party, 
the  same  shall  remain  in  court  to  abide  the  order  of  the  court. 

190.  If,  before  an  appealing  party  shall  have  given  the  re-  Ibmu  97, 98. 
quired  security,  execution  shall  have  issued,  the  registrar  shall, 

upon  the  appeialing  party  giving  security,  forthwith  send  notice 
thereof,  by  post  or  otherwise,  to  the  bailiff,  and  proceedings  on 
such  execution  shall  forthwitli  be  stayed. 

191.  At  the  time  of  giving  security  the  appellant  shall  de- 
liver to  the  registrar  a  statement  in  writing  showing  to  which 
of  the  courts  of  common  law  at  Westminster  he  proposes  to 
appeal. 

192.  All  cases  on  appeal  shall,  unless  the  judge  shall  other-  is  &  14  Vict 
wise  order,  be  presented  to  him  for  signature,  at  the  court  c  61,  s.  15. 
holden  next  after  the  expiration  of  twelve  clear  days  from  the 

day  on  which  judgment  was  pronounced,  and  shall  then  be  Ibrm  99. 
signed  by  the  judge,  and  be  sealed  with  the  seal  of  the  court; 
and,  when  signed  and  sealed,  one  copy  thereof  shall  be  deposited 
with  the  registrar,  and  another  sent,  by  post  or  otherwise,  by 
the  appellant,  to  the  successful  party  within  three  clear  days 
next  after  the  time  of  signing  and  sealing  the  same ;  and  if  the 
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appellant  do  not  comply  with  this  rule,  the  successful  party 
may  proceed  on  the  judgment,  unless  the  judge  shall  otherwise 
order. 

193.  The  appellant  shall,  within  three  clear  days  next  after 
the  case  is  signed  and  sealed,  transmit  two  copies  thereof,  by 

13  &  14  Vict,     post  or  otherwise,  in  conformity  with  the  provisions  of  sect.  15 
c.  61,  8.  16.        of  13  &  14  Vict.  c.  61  ;  and  notice  of  such  transmission  shall 

forthwith  be  served  by  the  appellant  on  the  successful  party, 
by  post  or  otherwise ;  in  default  whereof  the  successful  party 
may  proceed  on  the  judgment,  and  shall,  on  application  to  the 
court,  be  entitled  to  such  costs  as  he  shall  have  incurred  in 
consequence  of  the  appellants  proceedings  :  provided  that  in- 
stead of  proceeding  on  such  judgment,  the  respondent,  if  he 
think  fit,  may,  within  twenty-eight  clear  days  from  the  signing 
of  the  case,  transmit  it  in  the  manner  prescribed,  and  give  the 
like  notice  to  the  appellant  of  such  transmission. 

194.  If,  after  the  case  has  been  transmitted,  the  appellant  do 
not  prosecute  his  appeal  with  due  diligence,  according  to  the 
practice  of  the  court  of  appeal,  the  successful  party  may  apply 
to  the  judge  for  leave  to  proceed  on  the  judgment,  and  leave 
for  that  purpose  may  be  granted  accordingly,  if  the  judge  shall 
think  fit ;  and  the  successful  party  shall  also  be  entitled  to  such 
costs  as  he  shall  have  incun*ed  in  consequence  of  the  appel- 
lant's proceedings  ;  which  costs  shall  be  added  to  the  judgment 

195.  When  die  court  of  appeal  has  pronounced  judgment, 
either  party  may  deposit  the  original  order  of  the  court  of 
appeal,  or  an  office  copy  thereof,  with  the  registrar  of  the 
county  court,  and  within  forty-eight  hom^s  from  the  time  of 
such  deposit  send  a  notice  thereof  to  the  other  party,  by  post 
or  otherwise. 

196.  A  new  trial,  in  pursuance  of  the  order  of  the  court  of 
appeal,  shall  be  entered  for  trial  at  the  county  court  which  shall 
be  holden  next  after  twelve  clear  days  from  the  time  when  such 
order  or  office  copy  thereof  shall  have  been  deposited  as  afore- 
said, unless  the  parties  agree  that  it  shall  take  place  sooner, 
or  the  judge  otherwise  order,  and  it  shall  be  conducted  in  the 
same  manner  as  any  new  trial  granted  by  the  county  court 
itself. 

197.  If  the  order  of  the  court  of  appeal  be  that  judgment 
shall  be  entered  for  either  party,  then  such  judgment  shall  be 
entered  accordingly,  and  the  successful  party  shall  be  at  liberty 
to  proceed  on  such  judgment  as  on  a  judgment  of  the  county 
court 

Abatement  of  Action. 

19  &  20  Vict         ^^®*  Where  one  or  more  of  several  plaintifis  or  defendants 
c.  108, 8.  62.       shall  die  before  judgment  the  suit  shall  not  abate,  if  the  cause 

of  action  survive  to  or  against  the  surviving  parties  respec- 
tively. 
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199.  Where  one  or  more  of  several  plaiutiffs  or  defendants 
shall  die  after  judgment,  proceedings  thereon  may  be  taken  by 
the  survivors  or  survivor,  or  against  the  survivors  or  survivor, 
without  leave  of  the  court. 

200.  Where  a  married  woman  is  sued  as  a  ferae  sole,  and  she 
obtains  judgment  on  the  ground  of  coverture,  proceedings  may 
be  taken  thereon,  in  the  name  of  the  wife,  at  the  instance  of 
the  husband,  without  leave  of  the  court. 

Execution  by  Person  not  a  Party  to  Suit, 

201.  Execution  on  a  judgment  may  issue  on  behalf  of  any  t\frm  106. 
person  not  a  party  to  the  suit  by  leave  of  the  registrar,  upon 

proof  of  title  to  the  benefit  of  the  judgment,  and  upon  substitu- 
tion of  the  name  of  the  new  plaintiff,  together  with  a  state- 
ment of  his  derivative  title  for  that  of  the  original  plainti£^  and 
the  registrar  shall  give  notice  of  such  substitution  to  the  de- 
fendant by  post,  and  execution  shall  not  issue  upon  the  judg- 
ment untU  the  expiration  of  six  clear  days  after  the  posting  of 
the  notice. 

Proceedings  in  the  nature  of  Scire  Facias. 

202.  Execution  on  a  judgment  shall  not  issue  against  any  ihrms  107, 
person  not  a  party  to  the  suit,  without  a  plaint  and  summons  108. 
upon  the  judgment,  the  proceedings  in  which  shall  be  the  same 

as  in  ordinary  cases. 

203.  Where  a  judgment  has  been  given  against  a  person 
deceased,  his  executors  or  administrators  may  in  the  same 
mauner  be  sued  upon  the  judgment. 

Proceedings  by  and  against  Executors  and  Administrators. 

204.  In  actions  by  executors  or  administrators,  if  the  plaintiff  9  &  lo  Vict 
fail,  the  costs  shall,  unless  the  court  shall  otherwise  order,  be  c.  95,  b.  66. 
awarded  in  favour  of  the  defendant,  and  shall  be  levied  de 

bonis  propriis. 

205.  Where  an  executor  or  administrator,  plaintiff  or  de- 
fendant, shall  not  appear  on  the  day  of  hearing,  the  provisions 
of  sects.  79  and  80  of  9  &  10  Vict.  c.  95,  and  of  sect.  10  of  13 
&  14  Vict.  c.  61,  shall  apply  respectively,  subject  to  the  rules 
applicable  to  executors  or  administrators  suing  or  sued. 

206.  A  party  suing  an  executor  or  administrator  may  charge  ^^frm  7. 
in  the  summons,  that  the  defendant  has  had  assets,  and  has 
wasted  them. 

207.  In  all  cases  where  the  defendant  is  so  charged  in  the  Jbrm*  109, 
summons,  if  the  court  shall  be  of  opinion  that  the  defendant  119. 

has  wasted  the  assets,  the  judgment  shall  be,  that  the  debt  or 
damage  and  costs  shall  be  levied  de  bonis  testatorisy  si,  &c.,  et 
si  non,  de  bonis  propriis;  and  the  non-payment  of  the  amount 
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Forms  110, 
111. 


Form  112. 


IWm  113. 


Form  Hi. 


Form  115. 


Form  lie. 


of  the  demand  immediately  on  the  court  finding  such  demand 
to  be  correct,  and  that  the  defendant  is  chargeable  in  respect 
of  assets,  shall  be  conclusive  evidence  of  wasting  to  the  amount 
with  which  he  is  so  chargeable. 

208.  Where  a  defendant  sued  as  an  executor  or  adminis- 
trator does  not  appear,  or  where  the  defendant  appearing  denies 
his  representative  character,  or  alleges  a  release  to  himself  of 
the  demand,  whether  he  insists  on  any  other  ground  of  defence 
or  not,  if  the  judgment  of  the  court  be  in  favour  of  the  plaintiff, 
the  judgment  shall  be  that  the  amount  found  to  be  due  and 
costs  shall  be  levied  de  bonis  testatoris,  si,  &c.,  et  si  non,  de 
bonis  proprils, 

209.  Where  a  defendant  sued  as  an  executor  or  adminis- 
trator admits  his  representative  character,  and  only  denies  the 
demand,  if  the  plaintiff  prove  it,  the  j  udgment  shall  be  that  the 
demand  and  costs  shall  be  levied  de  bonis  testatoris,  si,  &c.,  et 
si  non,  as  to  the  costs,  de  bonis  propriis, 

210.  Where  such  defendant  admits  his  representative  cha- 
racter, but  denies  the  demand,  and  alleges  a  total  or  partial 
administration  of  assets,  and  the  plaintiff  proves  his  demand, 
and  the  defendant  proves  the  administration  alleged,  the  judg- 
ment shall  be  to  levy  the  costs  of  proving  the  demand  de  bonis 
testatorisy  si,  &c.,  et  si  non,  de  bonis  propriis ;  and  as  to  the 
whole  or  residue  of  the  demand,  judgment  of  assets,  quando 
acciderint;  and  the  plaintiff  shall  pay  the  defendant's  costs  of 
proving  the  administration  of  assets. 

211.  Where  such  defendant  admits  his  representative  cha- 
racter, but  denies  the  demand,  and  alleges  a  total  or  partial 
administration  of  assets,  and  the  plaintiff  proves  his  demand, 
but  the  defendant  does  not  prove  the  administration  alleged, 
the  judgment  shall  be  to  levy  the  amount  of  the  demand,  if 
such  amount  of  assets  is  shown  to  have  come  to  the  hands  of 
the  defendant,  or  such  amount  as  is  shown  to  have  come  to 
them,  and  costs,  de  bonis  testatoris,  si,  &c.,  et  si  non,  as  to  the 
costs,  de  bonis  propriis,  and  as  to  the  residue  of  the  demand,  if 
any,  judgment  of  assets,  quando  acciderint, 

212.  Where  such  defendant  admits  his  representative  cha- 
racter and  the  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  and  proves  the  administration 
alleged,  the  judgment  shall  be  for  assets  quando  acciderint,  and 
the  plaintiff  shall  pay  the  defendant's  costs  of  proving  the  ad- 
ministration of  assets. 

213.  Where  such  defendant  admits  his  representative  cha- 
racter and  the  plaintiff's  demand,  but  alleges  a  total  or  partial 
administration  of  the  assets,  but  does  not  prove  the  administra- 
tion alleged,  and  has  not  established  any  other  ground  of  de- 
fence, the  judgment  shall  be  to  levy  the  amount  of  the  demand, 
if  so  much  assets  is  shown  to  have  come  to  the  hands  of  the 
defendant,  or  such  amount  as  is  shown  to  have  come  to  them, 
and  costs,  de  bonis  testatoris,  si,  &c.,  et  si  non,  as  to  the  costs, 
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de  bonis  propriis,  and  as  to  the  residue  of  the  demand,  if  any, 
judgment  of  assets,  quando  acciderint, 

214.  Where  judgment  has  been  given  against  an  executor  or  Ilfrm  117. 
administrator,  that  the  amount  be  levied  upon  assets  of  the  de- 
ceased quando  acciderint,  the  plaintiff  or  his  personal  repre- 
sentative may  issue  a  summons  in  the  form  set  forth  in  the 
schedule,  and  if  it  shall  appear  that  assets  have  come  to  the 

hands  of  the  executor  or  administrator  since  the  judgment,  the 
court  may  order  that  the  debt^  damages  and  costs  be  levied  de 
bonis  testatorisy  si,  &c.,  et  si  non,  as  to  the  costs,  de  bonis 
propriis;  provided,  that  it  shall  be  competent  for  the  party 
applying  to  charge  in  the  summons  that  the  executor  or  admi- 
nistrator has  wasted  the  assets  of  the  testator  or  intestate,  in 
the  same  manner  as  in  rule  206,  and  the  provision  of  rule  207 
shall  apply  to  such  inquiry ;  and  the  court  may,  if  it  appear 
that  the  party  charged  has  wasted  the  assets,  direct  a  levy  to  Bules  206, 
be  made  as  to  the  debt  and  costs,  de  bonis  testatoris,  si,  &c.,  et  2^7. 
*i  non,  de  bonis  propriis. 

215.  Where  a  de&ndant  admits  his  representative  character,  Rules  70,  74. 
and  the  plaintiff's  demand,  and  that  he  is  chargeable  with  any 

sum  in  respect  of  assets,  he  shall  pay  such  sum  into  court, 
subject  to  the  rules  relating  to  payment  into  court  in  other 
cases. 

216.  In  actions  against  executors  or  administrators  for  which 
provision  is  not  hereinbefore  specially  made,  if  the  defendant 
fail  as  to  any  of  his  defences,  the  judgment  shall  be  for  the 
plaintiff  as  to  his  costs  of  disproving  such  defence,  and  such 
costs  shall  be  levied  de  bonis  testatoris,  si,  &c.,  et  si  non,  de 
bonis  propriis. 

Notices. 

217.  Whore  by  these  rules  any  party  is  required  to  give 
notice  according  to  a  form  mentioned  in  the  schedule,  it  shall 
be  sufficient  if  the  notice  given  complies  substantially  with  such 
form. 

218.  In  all  cases  where  anything  is  required  by  the  rules  of  Computation 
practice  to  be  done  within  a  period  of  twenty-four  hours,  or  of  time, 
within  a  period  of  forty-eight  hours,  no  part  of  Sunday,  Christ- 
mas-day, Good  Friday,  the  Saturday  next  after  Good  Friday, 

or  of  any  day  appointed  by  royal  proclamation  for  a  public 
fast,  humiliation  or  thanksgiving,  or  any  day  on  which  the  Rule  5. 
offices  of  the  courts  shall  be  closed  by  order  of  the  lord  chan- 
cellor, shall  be  included  in  the  computation  of  such  period. 

219.  All  letters  or  process  sent  by  post  by  or  to  the  officers 
of  the  courts,  or  by  or  to  parties  in  a  cause,  shall  be  prepaid. 

Statutes  of  Limitation. 

220.  Successive  summonses  may  be  issued  without  leave  of 
the  court  for  the  purpose  of  preventing  the  operation  of  any 
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statute  whereby  the  time  for  the  commencement  of  any  action 
is  or  may  be  limited,  and  the  first  and  each  subsequent  sum- 
mons shall  be  in  force  for  twelve  calendar  months  from  the 
time  of  issuing  the  same,  including  the  day  of  such  issuing,  and 
such  subsequent  siunmons  shall  be  issued  before  the  expiration 
of  the  previous  summons,  and  entered  in  the  plaint  book  of  the 
couii; :  provided  that  on  entering  the  plaint  in  the  first  instance 
the  usual  fee  shall  be  paid;  but  for  such  subsequent  summonses 
no  further  fee  shall  be  paid,  nor  shall  it  be  necessary  that  any 
attempt  be  made  to  serve  the  first  summons  or  any  successive 
summonses,  unless  the  plaintiff  require  the  same;  and  such 
successive  summonses  shall  be  a  continuance  of  the  action  on 
and  from  the  day  on  which  the  first  summons  was  issued. 

221.  Where  a  summons  has  been  served  in  due  time  to  pre- 
vent the  operation  of  a  statute  of  limitations,  and  either  party 
dies  after  such  service  and  after  the  lapse  of  the  period  within 
which  it  is  provided  that  an  action  may  be  brought,  proceed- 
ings may  be  taken  by  or  against  the  surviving  party,  or  by  or 
against  the  personal  representative  of  the  deceased  party,  within 
one  year  from  the  day  of  holding  the  court  at  which  the  sum- 
mons required  the  defendant  to  appear. 

Arbitration, 

9  &  10  Vict  222.  Where  a  plaint  is  entered,  the  judge  may,  with  the 

c.  95,  B.  77.        consent  of  the  parties,  as  well  in  cases  within  the  ordinary 

jurisdiction  of  the  court  as  in  cases  of  agreement  under  sect.  23 
of  19  &  20  Vict.  c.  108,  make  an  order  for  a  reference  under 
the  provisions  of  sect.  77  of  9  &  10  Vict.  c.  95,  before,  upon, 
or  after  the  return-day ;  and  all  the  provisions  in  the  last-men- 
Ibrm  120.         tioned  act  contained  as  to  references  shall  apply  to  a  reference 

proceeding  under  such  an  order ;  provided  that  the  same  fees 
shall  be  paid  as  would  have  been  payable  on  the  hearing  of  the 
cause. 

JEjectment. 

ao  &  81  Vict.        223.  Every  action  of  ejectment  shall  be  commenced  by  plaint^ 
c.  142,  s.  11.      as  actions  are  now  commenced  in  the  county  courts  under  the 

County  Courts  Act,  1846,  sect.  59,  and  all  the  persons  in  whom 
the  title  is  alleged  to  be  shall  be  plaintiffs,  and  the  persons 
£hrm  125.  alleged  to  be  in  possession  or  apparent  possession  of  the  pro- 
perty sought  to  be  recovered  shall  be  defendants,  and  thereupon 
a  summons  shall  be  issued  in  accordance  with  the  directions  of 
that  section,  and  the  plaintiff  shall,  at  the  time  of  the  entry  of 
the  plaint,  deliver  to  the  registrar  a  statement  in  writing  con- 
tainiuj^  a  full  description  of  the  property  sought  to  be  recovered, 
and  of  the  annual  value  thereof,  and  of  the  rent  if  there  be  any 
fixed  or  paid  in  respect  thereof,  and  as  many  copies  of  the 
statement  as  there  are  defendants. 
224.  Every  summons  in  ejectment  shall  contain  the  names, 
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addresses  and  descriptions  of  all  the  plaintiffs  and  defendants ; 
and  there  shall  be  annexed  thereto  a  copy  of  the  statement 
required  by  the  last  rule,  sealed  with  the  seal  of  the  court,  and 
the  statement  shall  be  deemed  part  of  the  summons,  which 
summons  shall  be  in  the  form  provided  in  the  schedule  to  these  Ibmu  126, 
rides,  and  be  made  returnable  at  a  court  to  be  holden  not  less  126. 
than  forty-two  (a)  clear  days  from  the  day  of  the  date  thereof. 

225.  Every  summons  in  ejectment  shall  be  served  in  the  same 
manner  as  summonses  to  appear  to  plaints  in  county  courts  are 
now  served,  except  that  it  shall  be  served  thirty-five  clear  days 

before  the  return-day  thereof;  and  if  the  defendant  cannot  be  BvlesBl  to  62. 
found,  and  his  place  of  abode  shall  not  be  known,  or  admission 
thereto  cannot  be  obtained  for  serving  the  summons  in  eject- 
ment, a  copy  of  the  summons  shall  be  affixed  to  the  door  of  the 
dwelling-house  or  to  some  conspicuous  part  of  the  property 
sought  to  be  recovered,  and  such  affixing  shall  be  deemed  good 
service  on  the  defendant. 

226.  The  word  "trriV"  in  the  proviso  to  sect.  12  of  30  &  31  80  &  31  Vict. 
Vict.  c.  142,  shall  mean  any  summons  in  ejectment  issued  and  c.  142,  a.  12. 
served  under  the  last  two  preceding  rules,  and  any  order  ob- 
tained under  such  proviso  shall  be  lodged  with  the  registrar 

before  the  return-day,  and  the  registrar  shall  thereupon  make 
a  memorandum  of  such  order  in  the  plaint  book,  and  shall 
transmit  by  post  such  order,  together  with  a  copy  of  the  sum- 
mons and  particulars,  to  the  "  masters "  of  the  superior  court 
named  in  the  order,  and  shall  give  notice  to  the  plaintiff,  by 
post,  of  such  transmission. 

227.  Any  person  not  named  as  defendant  in  a  summons  in 
ejectment  shall  by  leave  of  the  registrar  be  allowed  to  appear 
and  defend,  on  filing,  twelve  clear  days  before  the  return-day, 
an  affidavit,  together  with  as  many  copies  thereof  as  there  are 
plaintiffi}  and  defendants,  showing  that  he  is  in  possession, 
either  by  himself  or  his  tenant,  of  the  property  mentioned  in 
the  summons,  or  some  part  thereof  (such  part  being  described 
in  the  affidavit  with  reasonable  certainty). 

228.  Upon  such  affidavit  being  filed,  the  registrar  shall  enter 
the  name,  address,  and  description  of  the  person  filing  the  same 
in  the  plaint  book  as  defendant,  in  addition  to  the  names  of  the 

person  or  persons  originally  made  defendants,  and  shall,  ten  Ibrm  127. 
clear  days  before  the  return-day,  give  notice  by  post  or  other- 
wise to  the  plaintiffs  and  defendants  that  the  person  filing  the 
affidavit  has  filed  the  same,  and  will  appear  and  defend  at  the 
trial  of  the  action,  annexing  to  each  notice  a  copy  of  the 
affidavit. 

229.  Any  defendant  in  ejectment  may  give  notice  in  writing, 
signed  by  himself  or  his  attorney,  to  the  registrar  twelve  clear 
days  before  the  return-day,  that  he  intends  to  limit  his  defence 

(a)  It  was  necessary  to  give  this  time  to  enable  a  defendant  to  avail 
himself  of  sect.  12  of  30  &  31  Vict.  c.  142. 
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to  a  part  only  of  the  property  mentioned  in  the  summons,  de- 
scribing that  part  in  such  notice  with  reasonable  certainty,  and 
with  such  notice  he  shall  deliver  to  the  registrar  as  many  copies 
thereof  as  there  are  plaintiffs,  and  the  registrar  shall,  ten  clear 
days  before  the  return-day,  send  the  same,  sealed  with  the  seal 
of  the  court,  by  post  to  each  of  the  plaintiffs. 

230.  Want  of  "  reasonable  certainty"  in  the  description  of 
the  property  or  any  part  of  it  in  any  summons  or  notice  shall 
not  nullify  it,  but  the  judge  may,  if  he  sees  fit,  order  the  de- 
scription to  be  amended  at  the  hearing,  or  he  may  order  an 
amended  description  to  be  delivered,  subject  in  either  case  to 
such  terms  as  he  may  think  fit. 

231.  Any  action  of  ejectment  may,  if  either  party  require  a 
jury  to  be  summoned,  be  tried  by  a  jury  in  the  same  manner 
and  subject  to  the  same  rules  as  actions  have  heretofore  been 
tried  by  juries  in  the  county  courts. 

232.  Every  action  of  ejectment  shall  be  tried  in  the  same 
manner  as  actions  in  the  county  courts  have  heretofore  been 
tried,  and  the  question  at  the  trial  shall,  except  in  the  cases 
hereafter  mentioned  in  rules  239  and  242,  be  whether  the  state- 
ment in  the  summons  of  the  title  of  the  plaintiffs  is  true  or 
false,  and  if  true,  then  which  of  the  plaintiffs  is  entitled,  and 
whether  to  the  whole  or  part,  and  if  to  part,  then  to  which 
pai't,  of  the  property  mentioned  in  the  summons;  and  the  judg- 
ment shall  be  in  the  form  in  that  behalf  provided  in  the  schedule 
to  these  rules,  or  to  the  like  efiect,  with  such  modifications  as 
may  be  necessary  to  meet  the  facts. 

233.  Where  the  title  of  the  plaintiff  shall  appear  to  have 
existed  as  alleged  in  the  summons,  and  at  the  time  of  the  service 
thereof,  but  it  shall  also  appear  to  have  expired  before  the 
trial,  the  plaintiff  shall  be  entitled  to  a  judgment  according  to 
the  fact  that  he  was  so  entitled,  and  for  his  costs  of  suit,  unless 
the  judge  shall  otherwise  order. 

234.  Where  at  the  hearing  any  defendant  appears  and  the 
plaintiff  does  not  appear,  the  case  shall  be  struck  out,  and  the 
defendant  appearing  shall  have  judgment  for  his  costs;  and  if 
the  plaintiff  appears  and  no  defendant  appears,  the  plaintiff,  on 
proof  of  the  service  of  the  summons,  and  of  his  title,  shall  be 
entitled  to  judgment  for  the  recovery  of  possession. 

235.  Where  all  parties  to  any  action  of  ejectment  agree  upon 
the  facts  they  may,  by  leave  of  the  registrar,  state  a  case  for 
the  opinion  of  the  judge,  and  the  action  shall  in  such  case  be 
beard  and  determined  by  the  judge  upon  the  facts  stated  in 
such  case;  provided,  that  if  the  parties  state  a  case  under  this 
rule  they  shall  deliver  to  the  registrar,  six  clear  days  before 
the  return-days,  two  copies,  signed  by  the  parties  or  their  re- 
spective attorneys,  of  such  case,  with  the  points  to  be  argued 
stated  in  the  margin,  and  the  registrar  shall  seal  both  copies, 
and  forthwith  send  one  of  such  copies  to  the  judge  and  file  the 
other. 
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236.  Where  in  an  action  of  ejectment  judgment  is  given  for 
the  plaintiff*,  execution  may  issue  upon  a  day  to  be  named  in 

the  judgment,  and  if  no  day  be  named  then  it  may  issue  afler  JFbrm  186. 
the  expiration  of  fourteen  clear  days  from  the  day  on  which 
judgment  shall  have  been  given,  unless  the  judge  shall  otUarwise 
order. 

237.  Where  any  judgment  in  ejectment  has  been  obtained 

for  recovery  of  possession  and  costs,  there  may  be  either  one  ^brm  186. 
warrant  or  separate  warrants  of  execution  for  the  recovery  of 
possession,  and  for  the  costs,  at  the  election  of  the  plaintiff. 

238.  Where  a  judgment  in  ejectment  is  given  for  the  de- 
fendants or  any  of  them,  execution  may  issue  for  costs  against 
the  plaintiffs  upon  a  day  to  be  named  in  the  judgment,  and  if 
no  day  be  named,  then  it  may  issue  after  the  expiration  of  four- 
teen clear  days  from  the  day  on  which  judgment  shall  have 
been  given,  unless  the  judge  sliall  otherwise  order. 

239.  Where  upon  the  trial  of  any  action  of  ejectment  it  shall 
be  proved  that  the  defendant  is  joint  tenant,  tenant  in  common, 
or  coparcener  with  the  plaintiff,  then,  unless  also  an  actual 
ouster  of  the  plaintiff  shall  be  proved,  the  defendant  shall  be 
entitled  to  judgment  and  costs,  but  if  such  ouster  be  proved,  Forms  188, 
then  the  plaintiff  shall  be  entitled  to  judgment  for  the  recovery  189. 

of  possession  and  costs. 

240.  The  death  of  a  plaintiff  or  defendant  shall  not  cause  an 
action  of  ejectment  to  abate,  but  it  may  be  continued  as  pro- 
vided by  the  next  nine  following  rules. 

241.  Wliere  any  party  to  an  action  of  ejectment  dies  before 
the  return-day,  the  surviving  party  or  parties  thereto  shall 
appear  in  court  on  the  return-day. 

242.  Where  a  sole  plaintiff,  or  one  of  several  plaintiffs  in 
ejectment  claiming  otherwise  than  as  joint  tenants,  dies  before 
the  return -day,  it  shall  be  lawful  for  the  heir  or  other  legal 
representative  of  such  deceased  plaintiff,  on  the  return-day,  to 
apply  to  the  judge,  upon  filing  an  affidavit  of  the  death  of  the 
deceased  plaintiff,  and  of  his  own  heirship  or  other  representa- 
tive character,  for  leave  to  continue  the  action  in  his  own  name 
as  plaintiff,  and  the  judge  may  make  an  order  granting  such 
leave  upon  such  terms  as  to  adjournment,  and  payment  of  costs, 
as  he  sliall  see  fit,  and  thereupon  tlie  entry  of  the  plaint  in  the 
plaint  book  shall  be  amended  by  substituting  for  the  name  of 
the  deceased  plaintiff  the  name  of  the  applicant  as  heir  or  other 
legal  representative,  as  the  case  may  1x5,  of  the  deceased  plain- 
tiff ;  and  the  substituted  plaintiff  shall  not  recover  unless  he  Forms  140, 
shall  prove  the  title  of  the  deceased  plaintiff  as  stated  in  the  141. 
summons,  and  also  that  he  is  heir  or  other  legal  representative 

of  the  deceased  plaintiff,  but  upon  proof  of  such  title  and  of  his 
representative  character  as  alleged  he  shall  be  entitled  to  judg- 
ment for  the  recovery  of  possession  and  costs:  provided  that  if  Form  142. 
the  defendant  do  not  appear  on  the  return-day,  the  cause  shall 
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be  adjourned,  and  a  copy  of  the  order  shall  be  sent  by  the 
registrar  by  post  or  otherwise  to  the  defendant. 

243.  Where  one  of  several  plaintiffs  dies  before  the  return- 
day,  and  no  application  be  made  on  the  return-day  by  the  legal 
representatives  of  the  deceased  plaintiff,  the  name  of  the  de- 

Ibrm  143.         ceased  plaintiff  shall  be  struck  out,  and  the  action  shall  proceed 

and  be  tried  as  between  the  surviving  plaintiff  and  the  defend- 
ant ;  and  the  surviving  plaintiff  shall  have  judgment  for  the 
recovery  of  the  whole  of  the  property  mentioned  in  the  sum- 
mons if  he  shall  prove  himself  entitled  thereto,  or  if  not,  then 
for  the  recovery  of  such  part  or  share  thereof  as  he  shall  prove 
himself  entitled  to,  and  for  costs. 

244.  Where  judgment  in  ejectment  is  given  for  two  or  more 
plaintiffs,  and  one  or  more  of  such  plaintiffs  die  after  judgment 
and  before  execution  is  executed,  the  surviving  plaintiff  or 
plaintiffs  may  apply  to  the  registrar,  upon  an  affidavit  stating 
the  death  of  the  deceased  plaintiff  or  plaintiffs,  to  make  an 
entry  in  the  minute  book  of  the  death  of  such  plaintiff,  and 
strike  out  therefrom  the  name  of  the  deceased  plaintiff  or  plain- 
tiffs, and  to  issue  execution  for  the  recovery  of  the  possession 
of  the  entirety  of  the  property  and  the  costs;  but  nothing  herein 
contained  shall  affect  the  right  of  the  legal  representatives  of 
the  deceased  plaintiff  or  plaintiffs,  or  the  liability  of  the  sur- 
viving plaintiff  or  plaintiffs  to  such  legal  representatives;  and 
the  entry  of  possession  of  such  surviving  plaintiff  or  plaintiffs 
under  such  execution  shall  be  considered  as  an  entry  of  pos- 
session on  behalf  of  such  legal  representatives  in  respect  of 
the  property  to  which  they  shall  be  entitled  as  such  representa- 
tives. 

246.  Where  a  sole  plaintiff  or  all  the  plaintiffs  in  ejectment 

shall  die  after  judgment,  but  before  execution  executed,  any 

Ibrm  IOC.         person  or  persons  entitled  upon  the  death  of  the  plaintiff  or 

plaintiffs  to  the  property  recovered  may  issue  execution,  upon 
leave  of  the  registrar,  as  provided  by  rule  201. 

246.  Where  before  or  afler  the  return-day  one  or  more  of 
several  defendants  in  ejectment  who  defend  jointly  shall  die, 
the  name  of  the  deceased  defendant,  shall  upon  application  of 
either  party,  and  upon  proof  of  the  death,  be  struck  out,  and 
the  action  shall  proceed  against  the  surviving  defendant  or  de- 
fendants. 

247.  Where  a  sole  defendant  or  all  the  defendants  in  an 
action  of  ejectment  shall  die  before  the  return-day,  any  person 
or  persons  claiming  to  be  entitled  to  the  property  on  the  death 
of  the  defendant  or  defendants  may  apply  at  the  hearing  to 

Ibrm  144.         the  judge,  upon  filing  an  affidavit  stating  such  death  and  the 

grounds  upon  which  he  claims  the  property,  for  leave  to  defend 
in  the  place  of  the  deceased  defendant  or  defendants,  and  the 
judge  may  make  an  order  granting  such  leave  upon  such  terms 
as  to  adjournment  and  payment  of  costs  as  he  may  see  fit,  and 
thereupon  the  entry  of  the  plaint  in  the  plaint  book  shall  be 
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amended  by  substituting  the  name  of  the  applicant  for  that  of 
the  deceased  defendant,  and  the  action  shall  proceed  as  if  the 
applicant  had  originally  been  defendant. 

Provided,  that  if  no  such  application  be  made  the  action  may 
proceed  and  be  tried  as  in  the  case  of  the  non-appearance  of  a 
defendant,  and  the  plaintiff,  upon  proof  of  the  service  of  the 
summons  and  of  his  title  to  tho  property,  shall  be  entitled  to 
judgment  for  the  recovery  of  possession. 

Provided  also,  that  if  no  such  application  be  made  any  person 
claiming  to  be  entitled  to  the  property  upon  the  death  of  the 
defendant  or  defendants  may  apply  for  a  now  trial,  upon  filing 
an  affidavit  stating  the  death  of  the  defendant,  the  grounds 
upon  which  he  claims  the  property,  and  that  he  had  no  notice 
or  knowledge  of  the  summons  before  the  return-day  thereof: 
and,  if  the  judge  orders  a  new  trial,  the  name  of  the  applicant 
shall  be  substituted  for  that  of  the  deceased  defendant  in  the 
minute  book  and  summons,  and  the  action  shall  proceed  as  if 
the  applicant  had  originally  been  defendant;  and  if  the  judge 
refuses  a  new  trial,  he  shall  have  power  to  order  the  applicant 
to  pay  the  costs  of  the  application. 

248.  Where  a  sole  defendant  or  all  the  defendants  in  eject- 
ment shall  die  after  judgment,  the  plaintiff  shall  nevertheless  be 
entitled  to  proceed  by  execution  for  the  recovery  of  possession, 

and  to  proceed  by  summons  in  tho  nature  of  a  scire  facias  for  Ibrm  145. 
the  recovery  of  the  costs  against  the  legal  personal  representa- 
tives of  the  deceased  defendant  or  defendants. 

249.  Rule  247  shall  apply  to  the  case  of  the  death  before  the 
return-day  in  ejectment  of  one  of  several  defendants  who 
defends  separately,  whether  any  other  defendant  defends  for 
the  same  property  or  not. 

250.  Where  a  plaintiff  in  ejectment  is  desirous  of  not  pro- 
ceeding in  the  action,  he  may  give  notice  thereof  to  the  registrar 

and  to  the  defendant  by  post,  and  upon  the  receipt  of  such  JVrm  126. 
notice  the  registrar  shall  enter  in  the  minute  book  judgment  of 
nonsuit  with  costs  up  to  that  day. 

251.  Where  a  plaintiff  in  ejectment  is  desirous  of  not  pro- 
ceeding further  in  the  action  in  respect  of  any  portion  of  the 
property,  he  may  give  notice  thereof  by  post  to  the  registrar  Form  U6. 
and  to  the  defendant  or  defendants  defending  for  such  portion, 
describing  in  the  notice  such  portion,  and  upon  the  receipt  of 

such  notice  the  registrar  shall  make  a  memorandum  thereof  in 
the  plaint  book,  and  the  action  shall  proceed  for  the  recovery 
of  the  remainder  of  the  property;  and  the  defendant  or  de- 
fendants receiving  such  notice  shall  not  be  entitled  to  any  further 
costs  in  respect  of  the  defence  for  such  portion  of  the  property 
than  those  incurred  up  to  the  receipt  of  such  notice,  unless  the 
judge  shall  otherwise  order. 

252.  Where  one  of  several  plaintiffs  in  ejectment  is  desirous 
of  not  proceeding  in  the  action,  he  may  apply  to  the  judge  on 
the  return-day  to  have  his  name  struck  out  of  the  proceedings, 
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and  an  order  may  be  made  thereupon  as  to  cost  or  otherwise, 
as  the  judge  thinks  fit,  and  the  action  shall  proceed  at  the  suit 
of  the  other  plaintiffs. 

253.  A  sole  defendant  or  all  the  defendants  in  ejectment 
may  at  any  time  before  the  return-day,  confess  the  action  as  to 
the  whole  of  the  property  by  signing  in  the  presence  of  the 
registrar  or  of  one  of  his  clerks  or  of  an  attorney  of  one  of  the 
superior  courts,  and  attested  by  the  person  in  whose  presence 
it  is  signed,  an  admission  of  the  title  of  the  plaintiff  to  the  pro- 
perty and  of  his  right  to  the  possession  thereof ;  and  the  regis- 
trar shall  upon  the  receipt  of  such  admission  forthwith  give 
notice  thereof  by  post  to  the  plaintiff,  and  the  judge  may  on  the 
return-day,  upon  proof  of  the  signature  of  the  de^ndant  or  de- 
fendants to  such  admission  by  affidavit  or  otherwise  in  case  the 
same  is  not  attested  by  the  registrar  or  his  clerk,  and  without 
any  proof  of  the  plaintiff's  title,  give  judgment  for  the  plaintiff 
for  the  recovery  of  possession  and  for  costs ;  provided  that,  if 
the  plaintiff  receive  notice  of  such  admission  before  the  return- 
day,  he  shall  not  be  entitled  to  any  costs  incurred  subsequently 
to  the  receipt  of  such  notice,  except  the  costs  of  attending  the 
court  on  the  return-day,  unless  the  judge  shall  otherwise 
order. 

254.  Where  one  of  several  defendants  who  defends  sepa- 
rately for  a  portion  of  the  property  for  which  no  other  de- 
fendant defends  is  desirous  of  confessing  the  action  as  to  such 
portion  and  admitting  the  plaintiff's  title  thereto,  he  may  sign 
a  like  admission  as  is  provided  for  by  the  last  preceding  rule, 
describing  in  the  admission  such  portion,  and  similar  proceed- 
ings shall  be  taken  thereupon  as  in  the  case  of  a  confession  of 
the  action  as  to  the  whole  of  the  property,  and  the  action  shall 
proceed  against  the  other  defendants. 

255.  Where  proceedings  to  recover  possession  of  a  tenement 
can  be  taken  under  the  provisions  of  the  County  Courts  Act, 
1856,  no  action  of  ejectment  shall  be  brought  under  the  County 
Courts  Act,  1867. 

256.  Where  an  action  of  ejectment  shall  be  brought  by  any 
mortgagee  or  any  person  claiming  under  him  for  the  recovery 
of  the  possession  of  any  mortgaged  property,  and  no  suit  shall 
be  then  depending  in  any  superior  court  of  equity  or  in  any 
county  court,  touching  the  foreclosure  or  redemption  of  such 
mortgage,  a  defendant  or  any  of  the  defendants  who  shall  have 
the  right  to  redeem  such  mortgage  may,  ten  clear  days  at  least 
before  the  return-day,  pay  into  court  such  sum  of  money  as 
may  be  due  for  principal  and  interest  on  such  mortgage,  and 
for  costs,  and  the  registrar  shall  thereupon  give  notice  by  post 
to  the  plaintiff  of  such  payment  into  court,  and  on  the  return- 
day  if  the  plaintiff  shall  not  appear,  or  if  he  shall  appear  and 
agree  to  accept  the  sum  paid  into  court  for  principal,  interest 
and  costs,  or  if  the  judge  shall  determine  that  the  sum  paid 
into  court  is  sufficient,  the  court  shall  order  the  plaintiff  within 
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a  certain  time,  at  the  defendant's  expense,  to  re-convey  the 
mortgaged  property,  and  to  deliver  up  to  the  defendant  all  the 
title  deeds  and  writings  relating  thereto  ;  but  if  the  judge  shall 
determine  that  the  sum  paid  into  court  is  not  sufficient  ho  shall 
determine  what  further  sum  is  due  to  the  plaintiff  for  principal, 
interest  and  costs,  and  shall  order  the  same  to  be  paid  into 
court  by  the  defendant  on  a  day  to  be  fixed,  and  shall  further 
order  that  upon  such  further  payment  into  court  the  plaintiff 
shall,  within  a  certain  time,  at  the  defendant's  expense,  re- 
convey  the  mortgaged  property,  and  deliver  up  to  the  defendant 
all  the  title  deeds  and  writings  relating  thereto,  and  that,  upon 
default  being  made  in  payment  of  such  further  sum,  that  exe- 
cution shall  issue  for  the  recovery  of  possession  of  the  property 
and  costs  :  provided  that  where  the  judge  finds  the  payment 
into  court  insufficient,  and  the  defendant  makes  default  in  pay- 
ment of  the  furtlier  sum  found  by  the  judge  to  be  due,  and  the 
plaintiff  issues  execution  for  the  recovery  of  possession,  then 
the  registrar  shall,  upon  the  application  of  the  defendant,  repay 
to  him  the  sum  before  paid  into  couii; ;  provided  further,  that 
the  registrar  shall  not  pay  out  to  the  plaintiff  tlie  sum  paid  into 
court  under  this  rule,  except  the  costs  last  mentioned,  unless  Hfrm  152. 
he  shall  bo  satisfied  by  the  affidavit  of  himself  or  of  his  attor- 
ney that  the  plaintiff  has  re-conveyed  the  mortgaged  property 
to  the  defendant,  and  has  delivered  up  to  him  all  the  title  deeds 
and  writings  relating  thereto. 


Title  to  Land,  Corporeal  or  Incorporeal  Hereditaments, 

Easements,  Sfc. 

257.  Actions  brought  in  county  courts  under  sect.  12  of  30  80  &  81  Vict 
&  31  Vict.  c.  142,  other  than  actions  of  ejectment,  shall  be  c  142,  a.  12. 
commenced,  prosecuted  and  tried  in  the  same  manner,  and 

subject  to  the  same  rules,  regulations  and  practice  in  and  sub- 
ject to  which  actions  are  now  commenced,  prosecuted  and  tried 
in  the  county  courts,  except  that,  whatever  the  amount  of 
damages  claimed  may  be,  the  plaintiff  shall,  at  the  time  of  the  Ihrm  153. 
entry  of  the  plaint,  deliver  to  the  registrar  a  concise  statement 
in  writing,  signed  by  himself  or  his  attorney,  of  his  cause  of 
action,  and  of  the  particulars  thereof,  together  with  as  many 
copies  of  such  statement  as  there  are  defendants,  and  a  copy  of 
such  statement,  sealed  with  the  seal  of  the  court,  shall  be  an- 
nexed to  the  summons,  and  such  statement  shall  be  deemed 
part  of  the  summons. 

258.  Any  action  brought  under  sect.  12  of  30  &  31  Vict.  80  &  31  Vict 
c.  142,  may,  if  either  party  require  a  jury  to  be  summoned,  be  c.  U2,  s.  12. 
tried  by  a  juiy  in  the  same  manner  and  subject  to  the  same 

rules  as  actions  have  heretofore  been  tried  by  juries  iu  the 
county  courts. 
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Rules,  Orders  and  Forms. 


9  &  10  Vict 
c.  95,  S.119. 

9  &  10  Vict, 
c.  96,8.119. 


F^miM  154, 
155,  15C,  157. 


Ihrm  158. 


Form  159. 


Replevin, 

269.  In  actions  of  replevin  no  other  cause  of  action  shall  be 
joined  in  the  summons. 

260.  On  entering  a  plaint  in  replevin,  the  plaintiff  most 
specify  and  describe  in  a  statement  of  particulars,  the  cattle,  or 
the  several  goods  and  chattels  taken  under  the  distress,  and  of 
the  taking  of  which  he  complains. 

261.  All  actions  of  replevin  in  cases  of  distress  for  rent  in 
arrear,  or  for  damage  feasance,  shall  be  tried  in  a  summary  way 
as  other  actions  in  the  courts  holden  under  the  authority  of  the 
act  of  the  9  &  10  Vict.  c.  95,  and  the  judgment  therein,  in 
ordinary  cases,  whether  for  plaintiff  or  defendant,  shall  be  ac- 
cording to  the  forms  set  forth  in  the  schedule. 

262.  Where  the  distress  is  for  rent,  and  the  defendant  suc- 
ceeds in  the  action,  if  the  defendant  require,  the  judge  shall,  if 
the  cause  be  tried  without  a  jury,  and  the  jury  shall,  if  the 
cause  be  tried  with  a  jury,  find  the  value  of  the  goods  dis- 
trained, and  if  the  value  be  less  than  the  amount  of  rent  in 
arrear,  judgment  shall  be  given  for  the  amount  of  such  value, 
but  if  the  amount  of  the  rent  in  arrear  be  less  than  the  value 
so  found  judgment  shall  be  given  for  the  amount  of  such  rent, 
and  may  be  enforced  in  the  same  manner  as  any  other  judgment 
of  the  court. 

263.  Where  the  distress  is  for  damage  feasance,  and  the 
defendant  is  entitled  to  judgment  for  a  return,  if  the  plaintiff 
require,  the  judge  shall,  if  the  cause  be  tried  without  a  jury, 
and  the  jury  shall,  if  the  cause  be  tried  with  a  jury,  find  the 
amount  of  the  damage  sustained  by  the  defendant,  and  judg- 
ment shall  then  be  given  in  favour  of  the  defendant,  in  the 
alternative,  for  a  return,  or  for  the  amount  of  the  damage  so 
found. 


Foma  160, 
161. 


Detinue. 

264.  The  judgment  in  detinue,  if  for  the  plaintiff,  shall  be 
for  the  value  of  the  goods  detained,  together  with  a  sum  to  be 
stated  in  the  judgment  by  way  of  damages  for  the  detention 
and  costs ;  but  it  may  be  made  part  of  the  order  that  on  pay- 
ment of.  damages  for  the  detention,  and  costs,  and  return  of 
the  goods  on  or  before  a  day  to  be  named,  satisfaction  shall  be 
entered. 


18  ft  14  Vict, 
c.  61,  «.  8. 

FWmM  100  to 
108. 


Confessions  under  the  County  Courts  Act,  1860. 

265.  All  confessions  under  sect.  8  of  13  &  14  Vict.  c.  61,  shall 
be  delivered  to  the  registrar  five  clear  days  before  the  return- 
day  :  provided  that,  at  any  time  before  the  cause  is  called  on, 
the  defendant  may  confess  and  admit  the  claim  according  to  the 
form  set  forth  in  the  schedule,  subject,  however,  to  an  order  by 
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the  judge  to  paj  such  costs  as  the  plaintiff  has  incurred  in  con- 
sequence of  the  defendant's  not  having  delivered  such  confes- 
sion as  hereinbefore  required. 

Consents  to  Judgment  under  the  County  Courts  Act,  1850. 

266.  In  all  cases  of  consent  under  sect.  9  of  13  &  14  Vict.  18  &  U  Vict 
c.  61,  the  defendant  may  confess  the  amount  of  the  plaintiff's  c.  61,  s.  9. 
costs  besides  the  court  fees,  and  the  judgment  may  be  entered  Fiyrm  104. 
accordingly,  and  the  amount  of  the  plaintiff's  costs  shall  be 

stated  sepai'ately. 

Cases  under  the  County  Courts  Act,  1856. 

267.  Where  the  parties,  in  pursuance  of  sect.  23  of  19  &  20  19  &  20  Vict. 
Vict.  c.  108,  agree  to  try  any  action  in  a  county  court,  a  plaint  c- 1^8,  s.  23. 
shall  be  entered,  and  a  summons  shall  be  issued  thereon,  as  in  Jbrm  2. 
other  cases,  and  all  the  rules  and  practice  of  the  court  shall  be 

adopted  in  such  cases,  so  far  as  the  same  are  applicable. 

Registry  of  Judgments  of  County  Courts. 

268.  A  return  of  every  judgment  entered  in  "the  city  of 
London  court"  for  the  sum  of  ten  pounds  and  upwards,  shall  be 
transmitted  to  the  registrar  of  judgments  of  county  courts  in 
London,  in  the  same  manner  as  returns  of  judgments  entered 
in  a  county  court  are  now  transmitted. 

Proceedings  under  the  Literary  a?id  Scientific  Institutions, 
the  Friendly  Societies,  and  the  Industrial  and  Provident 
Societies,  Acts. 

269.  In  proceedings  in  the  county  courts  under  17  &  18  Vict.  Ihrms  162  to 
c.  112,  18  &  19  Vict.  c.  63,  and  30  &  31  Vict.  c.  117,  a  plaint  166. 

shall  be  entered,  and  a  summons  shall  be  issued  thereon,  and 
the  rules  and  practice  of  such  courts  shall  be  adopted  with 
respect  to  such  proceedings,  so  far  as  tlie  same  are  applicable. 

270.  Where  a  defendant  is  a  trustee,  member  of  the  general 
committee  of  management,  treasurer,  or  other  officer  of  an  in- 
stitution or  society  established  under  any  act  mentioned  in  the 
last  rule,  the  summons  shall  be  served  in  the  mode,  if  any, 
prescribed  by  the  act  under  which  any  such  institution  or  society 
is  established  or  regulated,  and  if  no  mode  of  service  be  thereby 
prescribed,  then  at  the  usual  place  of  business  of  the  institution 

or  society,  and  if  there  be  no  such  place  of  business,  then  ac-  • 

cording  to  the  ordinary  practice  of  the  court. 

Cases  under  the  Summary  Procedure  on  Bills  of  Exchange 

Act,  1855. 

271.  Where  a  judge  is  satisfied  that  the  bailiff  has  made  all 
reasonable  efforts  to  effect  personal  service  of  the  summons,  or 
that  the  summons  has  come  to  the  knowledge  of  the  defendant^ 
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or  that  he  wilfbllj  evades  service  of  the  same,  the  judge  may 
order  that  the  pUintiff  maj  proceed  as  if  personal  service  had 
becD  effected,  subject  to  such  conditions  as  to  the  jodge  may 
seem  fit. 

272.  Where  a  defendant  applies  for  leave  to  defend  he  shall 
/brflu  13  to  satisfy  the  jodge,  or  in  his  absence  the  registrar,  by  affidavit, 
^'                   that  good  grounds  exist  for  granting  leave  to  defend  the  action, 

and  shall  leave  with  the  registrar  such  affidavit,  together  with 
a  copy  thereof,  and  shall,  if  required  so  to  do  by  the  judge  or 
registrar,  give  security  according  to  the  provision  of  sect.  2  of 
18  &  19  Vict.  c.  67. 

273.  Where  leave  is  given  to  defend,  the  registrar  shall 
appoint  the  cause  to  be  heard  at  the  first  convenient  sitting  of 

Jbrm#  18, 19.    the  court  to  be  held  afler  such  leave  is  granted,  and  shall  send 

to  the  plaintiff  notice  thereof  according  to  the  form  set  forth 
in  the  schedule,  together  with  a  copy  of  the  affidavits  made  by 
the  defendant,  and  shall  also  send  to  the  defendant  by  post  a 
notice  according  to  the  form  in  the  schedule. 

274.  No  order  on  a  judgment  by  default  under  18  &  19  Vict, 
c.  67,  need  be  drawn  up  or  served. 

275.  Any  application,  under  sect  3  of  18  &  19  Vict.  c.  67, 
to  set  aside  the  judgment,  shall  be  made  to  the  judge  of  the 
court;  but  until  the  judge  can  hear  the  same,  execution  shall 
be  stayed,  upon  the  defendant's  giving  security  to  abide  the 
decision  of  the  judge,  in  accordance  with  the  practice  in  cases 
of  appeal  under  rules  142  and  143. 

Proceedings  under  the  Succession  Duty  Act^  1853,  the  Metro- 
politan Building  Act y  1855,  the  Merchant  Shipping  Act, 
1862. 

16  &  17  Vict         276.  In  proceedings  in  the  county  courts  under  sect  50  of 

c.  61,  8. 50.  16  &  17  Vict  c.  51,  18  &  19  Vict  c.  122,  and  25  &  26  Vict 

18  &  19  Vict  c.  63,  a  plaint  shall  be  entered,  and  a  summons  shall  be  issued 

c  122.  thereon,  and  the  rules  and  practice  of  the  court  shall  be  adopted 

25  &  26  Vict  with  respect  to  such  proceedings,  so  far  as  the  same  are  appli- 

c.  68.  cable. 

The  Absconding  Debtors  Act,  1851. 

14  &  16  Vict         277.  Where  a  warrant  shall  have  been  granted  to  the  high 

c.  52.  bailiff  of  a  county  court  under  the  Absconding  Debtors  Act, 

4itsvealed after  1851,  such  high  bailiff  shall  not  be  required  to  execute  the 

1  Jan.  1870,      same  out  of  the  district  of  the  court  for  which  he  shall  have 

h  ^^^^^^^*  been  appointed  high  bailiff,  but  if  the  person  against  whom 

'  such  warrant  shall  have  been  granted  cannot  be  found  within 

the  district  of  the  court  by  the  judge  of  which  it  shall  have 

been  granted,   such  high  bailiff  shall  forthwith  transmit  such 

warrant  to  the  high  bailiff  of  any  other  county  court  within 

the  district  of  which  such  party  shall  then  be  or  be  believed 

to  be,  and  thereupon  such  lost-nieutionod  high  bailiff  shall  bd 
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authorized  and  required  to  execute  such  warrant,  and  otherwise 
to  act  in  the  matter  in  all  respects  as  if  the  warrant  had  been 
directed  to  him  by  the  judge  of  the  court  of  which  he  is  the 
high  bailifif. 

Forms. 

278.  In  proceedings  for  which  forms  are  not  provided  in  the 
schedule,  ^e  registrars  shall  frame  the  forms  required,  using 
as  guides  those  so  provided. 

Insolvency^ — Pending  Cases, 

279.  The  rules  of  practice  and  orders  of  the  court  for  the 
relief  of  insolvent  debtors  in  London  shall  be  the  rules  of 
practice  and  orders  in  insolvency  and  protection  cases  in  the 
county  courts,  so  far  as  the  same  are  applicable. 


I 
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ORDERS  AND  RULES  IN  EQUITY. 


ORDER  I. 

SriTs. 

Plaint  and  Summons. 


meat  of  suit. 


Jimle  1.  All  suite  under  the  1st,  2nd,  3rd  or  7th  clauses  of  the  Ist 

section  of  the  act,  and  under  the  9th  section  of  30  &  31  Yict. 

c.  142,  shall  be  commenced  bj  filing  a  plaint  in  equity  in  the 

county  court  to  which  jurisdiction  in  the  matter  is  given  bj 

the  10th  section  of  the  act. 

Jlule  2.  Every  plaint  in  equity  shall  state  the  name,  address  and  de- 

Kamef.    C.  C.  scription  of  the  plaintifi^  and  of  the  person  intended  to  be 

^*"*  ^'  brought  before  tlie  court  as  defendant ;  and  where  any  party 

sues  or  is  sued  in  a  representative  character  he  shall  be  so 

described  in  the  plaint ;  but  this  rule  shall  be  subject  to  the 

38th  rule  of  the  preceding  county  court  rules. 

Jiule  3.  Every  plaint  in  equity  shall  contain  a  concise  statement  of 

Plaint.  the  grounds  upon  which  the  plaintiff  seeks  to  obtain  relief;  and 

shall  a«k  for  the  specific  relief  to  which  he  conceives  himself 

entitled,  and  also  for  general  relief. 

jBuU  4.  Where  the  plaint  is  filed  by  an  attorney  he  shall  indorse 

Plaint  fi]«d  bj   thereon  his  name  or  firm  and  place  of  business,  and  that  the 

^t^oniej»  plaintifi* sues  by  him  as  attorney;  and  where  there  is  more  than 

one  plaintiff,  and  the  plaint  is  not  filed  by  an  attorney,  the 

plaintifi*  who  actually  files  the  same  shall  indorse  thereon  his 

name  and  address. 

Hule  6,  Plainte  in  equity  may  be  in  forms  similar  to  those  set  out 

Form  of  plaint,  in  the  schedule  to  these  orders,   with  such  variations  as  the 

4, 6, 6,  7, 11.      nature  and  circumstances  of  each  particular  case  may  require. 

Mule  6.  The  plaintiff  or  his  attorney  shall  deliver  at  the  ofiice  of  the 

Delivery  to  registrar  the  plaint,  with  as  many  copies  thereof  as  there  are 
rM^iatrar  and  persons  to  be  brought  before  the  court  as  defendants,  and  the 
nl^tL  registrar  shall  forthwith  indorse  on  the  plaint  a  memorandum 

of  the  day  on  which  the  same  was  received  by  him,  and  when 
such  plaint  shall  be  so  indorsed  it  shall  be  taken  for  all  pur- 
poses to  have  been  duly  filed  on  the  date  so  indorsed  thereon. 
Buls  7  ^^^  registrar  shall,  on  the  filing  of  such  plaint,  make  out  a 

Sommons  on  summons  to  the  defendant^  or  to  every  defendant  where  there 
plaint  is  more  than  one,  to  appear,  and  submit  to  the  judgment  of  the 

court  thereon. 
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The  summons  shall  be  in  the  form  in  the  schedule,  and  be        Buh  8. 
dated  of  the  day  on  which  the  plaint  was  filed,  and  may  be  ^***  ^^  >*" 
returnable  at  any  court  to  be  holden  not  less  than  one  calendar  *^"^  ®^  •°™" 
month  nor  more  than  three  calendar  months  from  the  filing 
thereof.  -^*^  ^^ 

The  summons,  with  a  copy  of  the  plaint  annexed  thereto,        Rule  9. 
shall  be  issued  by  the  registrar  to  the  bailiff  forthwith,  who  Service  of 
shall  serve  the  same  within  seven  days,  and  the  service  thereof  w»n"nooa. 
shall  be  proved,  in  conformity  with  the  present  practice  of  the  -^^'♦'•m  2, 8. 
county  courts;  provided  always,  that  the  court  may,  upon  facts 
duly  verified  by  affidavit,  allow  substituted  service  where  jus- 
tice requires  it. 

Where  a  defendant  shall  be  out  of  England,  the  judge,  or  in       Rule  10. 
his  absence  the  registrar,  may,  upon  an  affidavit  of  the  fact,  Senrice  when 
direct  the  service  of  the  plaint  and  summons  to  be  effected  dcfendantU 
within  such  time  and  in  such  manner  as  the  judge  or  registrar  ^^tioQ^^ 
may  think  fit.  oonntj  ooorta 

ORDER  n. 

Suits. 

Proceedings  after  Service. 

Where  any  defendant  desires  to  admit  the  truth  of  the  alle-       R^le  1. 
gations  in  the  plaint,  and  to  submit  to  the  judgment  of  the  Admiasion. 
court,  he  may,  at  any  time  before  the  return-day  of  the  original  -fbrm  17. 
summons,  in  the  presence  of  a  registrar  of  a  county  court,  or 
in  the  presence  of  one  of  his  clerks,  or  of  an  attorney  of  one  of 
the  superior  courts,  sign  an  admission  in  the  form  contained  in 
the  schedule  to  these  orders;  and  the  signature  of  the  defendant 
thereto  shall  be  verified  by  affidavit,  unless  signed  in  the  pre-  Ibrm  18. 
sence  of  the  registrar  of  the  court  in  which  the  suit  is,  or  of 
one  of  his  clerks. 

The  admission  shall  be  delivered  to  the  registrar,  together        Rule  2. 
with  a  copy  thereof  for  each  of  the  plaintiffs,  or,  where  the  Notice  of  td- 
plaint  is  filed  by  an  attorney,  with  a  copy  for  such  attorney  ""««»• 
only;  and  the  registrar  shall  forthwith  file  the  same  and  trans- 
mit a  copy  by  post  to  each  plaintiff,  or  the  attorney,  as  the  case 
may  be,  and  aflter  the  receipt  of  such  copy  the  plaintiff  shall 
be  entitled  to  the  costs  then  already  incurred,  and  to  the  further 
costs  of  attending  the  court  and  obtaining  the  decree  or  order 
to  be  made  upon  such  admission,  but  to  no  other  costs. 

The  defendant  may,  within  eight  days  after  the  service  of       Rule  8. 
the  summons,  by  a  statement  in  writing  signed  by  him,  disclaim  Statement  in 
any  interest  in  the  subject  matter  of  the  suit,  or  admit  or  deny  *^®  S!^?*  ^  * 
any  of  the  statements  in  the  plaint,  or  raise  any  question  of  law  answer  may  be 
on  such  statements  without  admitting  the  truth  thereof;  or  he  filed  bj  de- 
may  state  concisely  any  new  fact  or  document  upon  which  he  fendint 
intends  to  rely  as  a  defence  at  the  hearing,  or  which  he  thinks  j^^^rm  19. 
advisable  to  bring  to  the  notice  of  the  court :  provided  always, 

P.2ir.  M  M 
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Orders  and  Rules  in  Equity, 


Mulei. 
Statement  to 
be  filed. 


RvUb. 
Statement  filed 
by  attorney. 


Rule^, 
DiwrniMal  of 
Boit. 


that  in  exercising  his  discretion  as  to  costs,  the  judge  shall 
consider  the  fact  of  a  defendant  having  or  not  having  availed 
himself  of  the  powers  given  by  this  rule. 

The  statement  under  the  last  foregoing  rule  shall  be  delivered 
to  the  registrar,  together  with  a  copy  thereof  for  each  of  the 
plaintififs,  or  where  the  plaint  is  filed  by  an  attorney,  with  a 
copy  for  such  attorney  only ;  and  the  registrar  shall  forthwith 
file  the  same,  and  transmit  a  copy  by  post  to  each  plaintiff  or 
the  attorney  as  the  case  may  be. 

Where  the  statement  is  Aed  by  an  attorney  he  shall  endorse 
thereon  his  name  or  firm  and  place  of  business,  and  that  the 
defendant  defends  by  him ;  and  where  it  is  not  filed  by  an 
attorney,  the  defendant  who  actually  files  the  same  shall  en- 
dorse thereon  his  name  and  address. 

The  plaintiff  may,  at  any  time  before  the  return-day  of  the 
summons,  by  notice  in  writing  delivered  at  the  office  of  the 
registrar,  require  the  plaint  to  be  dismissed  as  against  all  or 
any  of  the  defendants,  with  costs,  without  prejudice  to  further 
proceedings  or  suits,  and  such  notice  shall  operate  as  an  order 
to  dismiss  accordingly ;  and  the  registrar  shall  forthwith  file 
such  notice,  and  forward  a  copy  thereof  by  post  or  otherwise  to 
each  of  the  defendants. 


Rule  1. 
Evidence  to  be 
taken  viT& 
voce. 

RmU%. 
As  toadmia* 
sion  of  docu- 
ments. 

21  &  22  Vict 
c  27,  8.  7. 

Jbrm  14. 


RuUZ, 
Inspection  of 
docnmentBin 
poflseeaioii  or 
control  of  an 
opposite' party. 


ORDER  UI. 

Suits. 
Evidence, 

Except  where  otherwise  provided  by  these  orders,  the  evi- 
dence of  witnesses  shall  be  taken  viva  voce  on  oath  according 
to  the  present  practice  on  the  hearing  of  plaints. 

Where  a  party  desires  to  give  in  evidence  any  document,  he 
may,  not  less  than  five  days  before  the  hearing,  give  notioe  to 
any  other  party  in  the  cause  who  is  competent  to  make  admis- 
sions, requiring  him  to  inspect  and  admit  such  document ;  and 
if  such  other  party  shall  not  within  a  reasonable  time  make 
such  admission,  any  expense  of  proving  the  same  at  the  hearing 
shall  be  paid  by  him,  whatever  be  the  result  of  the  cause,  unless 
the  court  shall  otherwise  order ;  and  no  costs  of  proving  any 
document  shall  be  allowed  unless  such  notice  shall  be  given, 
except  in  cases  where,  in  the  opinion  of  the  registrar^  the 
omission  to  give  such  notice  has  been  a  saving  of  expense. 

Where  a  party  desires  to  inspect  any  document  in  the  pos- 
session or  under  the  control  of  any  other  party,  he  may,  five 
days  before  the  hearing,  give  notice  to  such  other  party  that  he 
or  his  attorney  desires  to  inspect  the  same  at  any  place  to  be 
appointed  by  such  other  party ;  and  if  such  other  party  shall 


Evidence,  519 

not  appoint  a  convenient  place,  or  allow  the  partj  giving  such  15  &  16  Vict, 
notice,  or  his  attorney,  to  inspect  such  document  within  three  c.  86,  s.  18. 
days  after  receiving  such  notice,  the  judge  may  adjourn  the  j^brm  14. 
hearing,  and  make  such  order  as  to  costs  as  he  shall  think  fit. 

Where  a  party  requires  the  attendance  of  any  other  party,  or        Bute  4. 
of  any  witness,  either  to  give  evidence  or  to  produce  docu-  Summons  to 
ments,  he  shall  apply  to  the  registrar  to  issue  a  summons  re-  ''^*^'*®"« 
quiring  such  other  party  or  witness  to  attend  the  court  or  the  ■^^'''•**  15*  16. 
registrar,  as  the  case  may  he,  or  to  attend  and  produce  docu- 
ments ;  and  such  summonses  shall  respectively  he  drawn  up  by 
the  registrar,  and  be  issued  by  him  to  the  bailiff,  who  shall 
serve  the  same :  and  in  every  summons  to  produce  documents 
the  registrar  shall  insert  a  description  of  the  documents  re- 
quired. 

Where  a  party  served  with  a  sunmions  under  the  last  rule        Sutr  6. 
shall  not  at  the  hearing  produce  the  documents  required,  the  Compulsory 
court  may,  upon  admission  or  proof  of  the  sei'vice  of  such  sum-  production  of 
mons  within  a  reasonable  time,  and  that  such  documents  are  in  p^^^^  g^ 
the  possession  of  the  party  so  served,  and  that  they  relate  to  ^6  &  16  Vict, 
the  matter  then  pending  before  the  court,  make  an  order  for  <..  86  as.  18  & 
their  production  by  him,  and  the  court  may  deal  with  them,  20. 
when  so  produced,  and  with  all  costs  occasioned  by  their  non- 
production,  as  may  appear  just :  provided  that  nothing  herein 
shall  prevent  the  court  from  receiving  secondary  evidence  of 
anydocument  of  which  notice  to  produce  has  been  j^iven. 

Where  any  documents  are  produced  to  the  court  from  proper        Bute  6. 
custody,  they  shall  be  read  without  further  proof,  if  they  ap-  Documents  un- 
pear  genuine,  and  if  no  objection  be  taken  thereto ;  and  if  the  objected  to  re- 
admission  of  any  document  so  produced  be  objected  to,  the  ^^^^"^J^*' 
judge  may  adjourn  the  hearing  for  the  production  of  the  docu-  ^ 

ments,  and  the  party  objecting  shall  pay  the  costs  caused  by 
such  objection,  in  case  the  documents  shall  afterwards  be 
proved,  unless  the  judge  shall  otherwise  order. 

Where  a  party  desires  to  use  at  the  hearing  an  affidavit  by  Bute  7. 
any  particular  witness,  or  an  affidavit  as  to  particular  facts,  he  Affidavit, 
may,  ten  days  before  the  hearing,  give  a  notice,  with  a  copy  of 
such  affidavit  annexed,  to  the  party  against  whom  such  affidavit 
is  to  be  used ;  and  unless  such  last-mentioned  party  shall  within 
five  days  give  notice  to  the  other  party  that  he  objects  to  the 
use  of  such  affidavit,  he  shall  be  taken  to  have  consented  to  the 
use  thereof. 

Where  it  shall  be  necessary  to  examine  a  witness  de  bene        Rule  8. 
esse,  application  upon  affidavit  shall  be  made  to  the  judge  to  Examination 
appoint  an  examiner  for  that  purpose.  ^  *****  **•*• 

Upon  the  application  of  a  party  desirous  to  examine  a  wit-        Bule  9. 
ness  residing  out  of  the  jurisdiction  of  the  court,  the  judge  may,  Special  exami- 
if  he  thinks  fit,  appoint  the  registrar  of  the  court  within  the  °^* 
district  of  which  auch  witness  resides  to  take  the  examination 
of  such  witness. 

MU2 


Ordgn  mmd  Rmies  ta  Eqmiiy, 


Where  acj  visDese  i§  examined  bj  a  regismr  he  daJl  he 
examiDed  on  oftth.  and  the  re^pftru*  ^hall  trutscribe  the  annren 
of  foch  witEK&s,  azkd  die  depofitiOD  ^hall  be  fab^cribed  bj  the 
witces  azkd  the  re<n<trar  who  shall  have  so  examined  him,  and 
fhall  then  be  trazk^mitted  bj  past  to  the  registrar  of  the  eourt 
in  which  the  sait  or  proeeedmg  is  pending. 

The  allowance  to  be  made  to  witnesses  for  attendanee  either 
before  the  conrt  or  registrar  shall  in  no  case  exceed  the  highest 
rate  of  the  allowances  in  actions. 


OBDEB  IV. 

SCITS- 

Hearimg, 

Hi^  1^  Upon  the  dar  on  which  the  eommons  is  retomable  all  parties 

How  paitici  to  shall  come  to  the  conrt  prepared,  so  far  as  the  nature  of  the 
coBM  piq^and.  case  will  admit,  with  evidence  to  enable  the  jndge  to  trj  the 

whole  matter  of  the  so  it  upon  the  merits^  and  then  to  det^*- 
mine  the  same  bv  a  final  decree  or  to  make  snch  decretal  order, 
or  give  soch  directions  for  adding  parties  to  the  snit,  for  making 
inquiries,  taking  accounts,  realizing  assets,  or  doing  anj  act 
which  the  judge  may  consider  necessary  to  enable  him  to  make 
a  final  decree  upon  a  day  to  which  the  hearing  may  be  ad- 
journed. 
Bmle  2.  -^  ^^'^  >°  equity  shall  be  beard  in  open  conrt  as  pUints  in 

HflvSog.  the  county  court  are  now  tried. 

Rule  Z,  Afiidavits  and  depositions  used  at  the  hearing  shall  be  read 

AfidaTitt.         as  the  evidence  of  the  person  by  whom  they  are  used. 

j^^  ^  Upon  the  hearing  the  court  may  dismiss  the  suit,  or  grant 

Deene  or  de-     ^^^  relief  asked  by  the  plaint,  or  any  part  thereof,  or  may  grant 
cretal  order.       any  other  relief  consistent  with  the  case  made  by  the  plaint  or 

make  any  order  giving  directions  for,  or  with  respect  to,  the 
prosecution  of  the  suit,  as  the  circumstances  of  the  case  may 
require,  and  also  make  such  order  as  to  costs  as  the  court  may 
think  fit 
jl^  5.  Where  the  court  shall  order  any  question  of  fact,  or  any 

Jnrj.  question  as  to  the  amount  of  damages,  to  be  tried  by  a  jury, 

the  court  shall  adjourn  the  hearing,  and  appoint  a  day  for  the 
s.  7  of  the  act  trial  of  such  question  by  a  jury ;  and  thereupon  the  practice 

shall  be  in  all  respects  the  same  as  in  actions  where  either 

party  has  required  a  jury,  including  the  power  to  direct  a  new 

trial  when  necessary. 

Rule  6.  Where  the  court  shall  order  any  question  of  fact,  or  any 

Beoord  for        question  as  to  the  amount  of  damages,  to  be  tried  by  a  jury, 

•"^  the  judge  shall  reduce  the  question  into  writing,  and  the  same 

shall  be  called  the  <<  Record  for  Trial." 
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ORDER  V. 

Suits. 

Decretal  Orders.  -»w^  1. 

RegiBtrarto 

Where  the  court  makes  any  decretal  order  the  registrar  shall,  draw  order, 
as  soon  thereailer  as  oonyenientlj  maj  be,  draw  up,  seal,  and  Ihrmt  20,  28, 
file  such  order.  24,  26. 

Where  a  decretal  order  directs  any  deed  to  be  prepared  and        Mule  2. 
executed,  it  shall  state  by  what  party  the  said  deed  shall  be  Preparation  of 
prepared,  and  to  whom  it  shall  be  submitted  for  approval.  *  °^^ 

Where  upon  the  hearing  it  appears  to  the  court  expedient       Bute  3, 
that  a  receiver  be  appointed,  such  appointment  shall  be  made  Beceiyer. 
by  the  decretal  order,  whether  the  same  be  asked  as  part  of 
the  relief  in  the  plaint  or  not. 

Where  real  property  is  ordered  to  be  sold,  the  decretal  order        Mule  4. 
shall  direct  who  shall  have  the  conduct  of  the  sale,  and  by  Sale  of  real 
whom  the  conditions  and  contracts  of  sale,  and  the  abstract  of  property, 
title,  shall  be  prepared.     And  where  any  conditions  or  contracts 
are  ordered  to  be  settled  by  a  conveyancing  counsel  it  shall 
name  the  counsel  to  whom  they  are  to  be  submitted. 

Where  a  decretal  order  directs  any  personal  property  to  be        Mule  6. 
sold,  the  same  shall  be  sold,  under  the  superintendence  of  the  Sale  of  per- 
high  bailiff,  by  public  auction,  unless  the  court  shall  otherwise  ^onal  property, 
order. 

Where  any  decretal  order  directs  any  accounts  or  inquiries       Mule  6. 
to  be  taken  or  made,  or  any  acts  to  be  done,  by  the  registrar,  Accoimti  or 
high  bailiff,  receiver,  or  parties,  it  shall  name  a  day  within  inquiriea. 
which  all  such  acts  shall  be  done,  and  accounts  and  inquiries 
completed,  and  shall  also  name  a  day,  not  less  than  fourteen 
days  after  that  day,  on  which  the  registrar  shall  certify  the 
result  of  the  accounts  and  inquiries,  and  what  has  been  done 
under  such  decretal  order,  and  on  which  the  cause  will  be 
further  heard,  and  if  practicable  a  final  decree  made. 


ORDER  VI. 
Execution  of  Decretal  Orders. 

Where  a  deed  is  ordered  to  be  prepared,  and  the  parties       Mule  1. 
cannot  agree  upon  the  form  thereof,  the  judge  may,  upon  the  ^*®!*^®^ 
application  of  either  party,  settle  the  same  himself,  or  name  a  *®*"®^ 
conveyancing  counsel  by  whom  the  same  shall  be  settled,  sub- 
ject to  the  final  approval  of  the  judge. 

Where  a  decretal  order  directs  that  any  account  be  taken  or       J2«20  2. 
inquiry  made  such  account  shall  be  taken  and  inquiry  made  by  In  taking  ac- 
the  registrar,  and  he  shall  for  that  purpose  have  all  the  powers  ^"*"»  **^», 
and  discharge  all  the  duties  of  a  chief  clerk  of  the  master  of  J^f^erk^ 
the  rolls  or  a  vice-chancellor  in  the  court  of  chancery ;  and  all 
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15  k  16  Vict  parties  prosecuting  any  sach  accoaiits  or  inquiries  shall  have 
e.  80,  M.  30,81.  the  same  power  of  summoning  witnesses,  including  as  witnesses 

any  parties  in  the  cause,  and  of  examining  them  on  such  accounts 

or  inquiries,  and  of  compelling  the  production  of  documents,  as 

IbrmiO.  the  J  had  on  the  original  hearing;  and  all  rules  as  to  the  sum- 

rooning,  swearing,  and  examining  of  witnesses,  and  the  pro- 
duction of  documents  at  the  hearing,  shall  be  applicable  (as  fiu* 
as  maj  be)  to  such  summoning,  swearing,  examining,  and  pro« 
duct  ion  on  taking  anj  such  accounts,  or  prosecuting  any  such 
inquiries. 
SmleZ.  Where  a  decretal  order  directs  accounts  to  be  taken,  any 

In  takhig  so-  books  of  account  in  which  the  accounts  required  to  be  taken, 
ooanti,  aoooont  qj.  ^ny  of  them,  have  been  kept,  shall,  unless  the  judge  shall 
w^^  U^  otherwise  direct,  be  taken  as  primd  facie  evidence  of  the  truth 
m^ice  of  the  ^^  ^^^  matters  therein  contained,  with  liberty  to  the  parties 
matten  therein  interested  to  take  such  objections  thereto  as  they  may  be  ad- 

Rule  4.  Every  advertisement  for  creditors  or  other  persons  having 

AdvatiBement  any  claim  upon  or  interest  in  the  distribution  of  any  assets  to 
f or  creditofB,  be  administered  by  the  court,  which  shall  be  issued  pursuant 
*^*  to  any  decretal  order,  shall  direct  every  such  creditor  or  other 

person,  by  a  time,  to  be  thereby  limited,  to  send  to  the  registrar 
his  name  and  address,  and  the  full  particulars  of  his  claim  or 
interest  and  a  statement  of  his  account,  and  the  nature  of  the 
security  (if  any)  held  by  him,  and  at  the  time  of  directing  such 
advertisement  a  time  shall  be  fixed  for  adjudicating  on  the 
claims. 
iE»Ztf  5.  No  such  creditor  or  other  person  need  make  any  affidavit,  or 

St  i^ad***^   attend  in  support  of  his  claim,  unless  he  is  served  with  a  notice 
withoot  notice,  requiring  him  to  do  so,  as  hereinafter  provided. 
Form  29.  Every  creditor  shall  produce  or  transmit  to  the  registrar  any 

Rule  8.  security  held  by  him,  at  such  time  as  shall  be  specified  in  the 
Secnritiet,  advertisement  for  that  purpose,  being  the  time  appointed  for 
deeds  and  adjudicating  on  the  claims;  and  every  creditor  shall,  if  required, 

bT^^i^d^^lftdto  ^^  notice  iu  writing  to  be  given  by  the  registrar,  produce  or 
res^itrar.  transmit  to  the  registi-ar  all  other  deeds  and  documents  neces- 

sary to  substantiate  his  claim  before  the  registrar  at  his  office 
at  such  time  as  shall  be  specified  in  such  notice. 
Rule  7.  Every  person  claiming  as  heir-at-law,  devisee,  next  of  kin, 

Pediffree  or  or  legatee,  shall,  if  required,  by  notice  in  writing  to  be  given  by 
proOT  to  be  the  registrar,  produce  or  transmit  to  the  registrar  any  pedigree 
rei^'^^  ^  ^^  proof  mentioned  in  such  notice  within  such  time  as  shall  be 
^^  therein  specified. 

Rule  8.  In  case  any  creditor  or  other  person  shall  neglect  or  refuse 

Costs  when  not  to  comply  with  the  two  last  preceding  rules,  he  shall  not  be 
allowed.  allowed  any  costs  of  proving  his  claim  unless  the  registrar  shall 

otherwise  direct. 
Rule  9,  ^t  the  time  appointed  for  adjudication  upon  the  debts  or 

Proof  of  debts  claims,  the  registrar  shall  take  the  evidence  of  the  executor, 
or  claims.  administrator,  or  other  accounting  party,  upon  such  debts  or 
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claims,  and  may  thereupon,  in  bis  discretion,  allow  any  of  such 
debts  or  claims  without  further  proof,  and  may  direct  such  in- 
vestigation of  all  or  any  of  the  debts  or  claims  not  allowed,  and 
require  such  further  particulars,  information  or  evidence  relating 
thereto  as  he  may  think  fit,  and  may,  if  he  so  think  fit,  require 
any  creditor  or  other  person  to  attend  and  prove  his  claim,  or 
any  part  thereof;  and  the  adjudication  on  such  claims  as  are 
not  then  allowed  shall  be  adjourned  to  a  time  to  be  then  fixed. 

Notice  of  allowance  shall  be  given  by  the  registrar  to  every       Jiule  10. 
creditor  or  other  person  whose  claim,  or  any  part  thereof,  has  Notice  of 
been  allowed,  and  notice  shall  also  be  given  by  him  to  every  ftUowance, 
Buch  creditor  or  other  person  as  he  shall  think  fit,  to  attend  and  j^brm  80. 
prove  his  claim  or  such  part  thereof  as  is  not  allowed,  by  a  time 
to  be  named  in  such  notice,  not  being  less  than  seven  days  afler 
such  notice,  and  to  attend  at  a  time  to  be  therein  named,  being 
the  time  to  which  the  adjudication   thereon   shall  have  been 
adjourned;  and  in  case  any  such  creditor  or  other  person  shall 
not  comply  with  such  notice,  his  claim,  or  such  part  thereof 
as  aforesaid,  shall  be  disallowed. 

Any  such  creditor  or  other  person  who  has  not  before  sent       Hule  11. 
in  the  particulars  of  his  claim  pursuant  to  the  advertisement,  Claims  not 
may  do  so  two  days  previous  to  any  day  to  which  the  adjudica-  h^f®'®  made, 
tion  is  adjourned. 

If  any  claim  be  sent  in  after  the  time  fixed  by  the  advertise-       Bule  12. 
ment  (except  as  before  provided  in  case  of  an  adjournment)  the  painw  too 
registrar  may,  upon  special   application,  entertain  the  same,     *®' 
upon  such  terms  and  conditions  as  to  costs  and  otherwise  as  he 
thinks  fit. 

In  taking  any  account  directed  by  any  decretal  order,  all  just  ^f^  13. 
allowances  shall  be  made  without  any  directions  for  that  purpose  Allowances, 
in  such  order. 

Where  the  registrar,  high  bailiff,  receiver  or  any  party  has       Hvle  14. 
by  any  decretal  order  been  directed  to  do  any  act  for  doing  Applioition  to 
which  it  may  be  found  necessary  to  have  further  directions  or  an  fnr^er^iiec- 
order  of  the  court,  the  registrar  shall  apply  to  the  jud^e  for  such  tions  mero 
direction  or  order,  and  upon  such  application  the  judge  may  mota. 
give  such  direction  or  make  such  order  as  he  may  think  fit,  or 
may  appoint  a  time  to  hear  all  parties  upon  the  application  so 
made  by  the  registrar;  and  if  the  judge  shall  make  such  ap-  Ibrms  21,22, 
pointment  for  hearing,  the  same  shall  operate  as  a  stay  of  pro- 
ceedings in  the  suit  until  the  day  so  appointed,  if  he  shall  so 
direct. 

ORDER  Vn. 

Suits. 
Absent  Parties. 

Where  any  matter  is  referred  to  the  registrar  by  a  decretal       Rule  1. 

order,  he  shall,  as  soon  as  conveniently  may  be,  ascertain  if  Inqniiy  as  to 

parties* 


«M 
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SmU2. 
Vcdetto 


29.  inhere  are  anr  parties  who,  if  the  deeretml  order  had  been 

in  a  suit  p^uling  in  the  eoort  of  dianeerj,  ooght,  under  the 
42nd  secticQ  of  the  15  &  16  Vict,  c  86,  to  be  senred  widi  a 
notice  under  rale  8  of  soch  section. 

Where  it  shall  be  necessary  to  serve  anj  parties  widi  the 
notice  roentiooed  in  the  foregoing  role,  the  same  shall  be  pre- 
pared bj  the  registrar,  and  issued  bj  him  to  the  bailiff  who 
shall  serre  the  same,  aod  upon  snch  notice  the  partj  served 
therewith  maj  attend  the  proceedings  under  the  decretal  order. 
Any  party  who  shall  be  served  with  a  notice  under  the  last 
Applieaticn  to   foregoing  rule,  may  apf^y  to  the  court  at  the  next  sitting,  or  bj 
YSLSli^ifju^   leave  of  the  judge  at  any  subsequent  sitting,  to  vsry  or  add  to 

the  decretal  order. 


Bute  3. 


FfrmZl. 
BmU2. 

eertificsteto 
Uein  office. 

92. 


Ysriationof 


etrtificits. 


RuUi. 
Confirmation 
of  ccrtiflctte. 


ORDER  Vm. 
Suits. 
Registrar's  Certificate. 

Where  a  registrar  has  been  ordered  to  certify  to  the  court 
upon  any  matter,  he  shall  present  to  the  court  a  certificate  in 
writing  signed  by  him. 

The  registrar  shall  prepare  his  certificate  seven  days  before 
the  day  appointed  for  presenting  the  same,  and  shall  give  notice 
by  post  to  all  parties  to  the  suit  that  the  same  lies  in  his  office 
for  the  inspection  of  any  parties  interested  therein  or  affected 
thereby;  and  he  shall  deliver  a  copy  thereof  to  any  person 
requiring  the  same,  upon  payment  of  the  costs  of  such  copy. 

Where  any  party  interested  in  or  affected  by  the  registrar's 
certificate  desires  to  have  the  same  varied,  he  shall  apply  by 
himself,  his  counsel  or  attorney,  at  the  court  on  the  day  ap- 
pointed for  presenting  the  same,  and  the  judge  shall  thereupon 
near  aod  determine  such  application,  and  shall  confirm  or  vary 
the  certificate,  and  make  such  further  order  thereupon  as  he 
may  think  fit. 

If  no  application  shall  be  made  to  vary  the  certificate,  it 
shall  be  taken  as  confirmed,  unless  the  judge  shall  otherwise 
order. 


ORDER  rX. 

Suits. 

Final  Decree. 

RuU  1.  When  the  court  has  determined  all   the  questions  raised 

Ffaial  dscree.     between  the  parties  the  registrar  shall,  as  soon  thereafter  as 
JH^nm  S6  27.    conyeniently  may  be,  draw  up  a  final  decree  in  accordance  with 

the  judgment  of  the  courts  and  seal  and  file  the  same. 
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ORDER  X. 

Suits. 
Revivor  and  Supplement. 

Upon  any  suit  becoming  abated  by  death,  marriage  or  otber-       jMe  1. 
wise,  or  defective  in  consequence  of  any  change  or  transmission  Order  uDder 
of  interest  or  liability,  the  judge  shall,  on  application  of  any  16  &  16  Vict, 
person  having  a  right  so  to  apply,  make  an  order  reviving  the  c.  86,  s,  62. 
said  suit  or  such  supplementary  decree  or  order  as  may  have  -^'^'"■*  ^• 
become  necessary  in  consequence  of  any  such  matters  as  afore- 
said. 

An  order  under  the  forgoing  rule  shall  be  drawn  up  by  the       r^u,  2. 
registrar  and  sealed  with  the  seal  of  the  court,  and  issued  to  Order  to  be 
the  bailiff,  who  shall  serve  the  same  upon  such  person  or  Mrred. 
persons  as  the  court  shall  direct. 

After  service  of  such  order,  the  suit  shall,  as  between  the       Rule  & 
party  by  whom  the  order  has  been  obtained  and  the  party  on  Person  8er%*cd 
whom  it  has  been  served,  be  in  the  same  plight  and  condition  *o  be  bound 
as  it  was  in  before  it  had  become  abated  or  defective  as  afore-  "^^'^^J  ■"^ 
said ;  provided  that  the  person  so  served  may  move  the  court  at  ™&*i6^ct^ 
the  next  sitting,  or  by  leave  of  the  judge  at  any  subsequent  c.  86,  s.  62. 
sitting,  to  discharge  such  order,  and  such  motion  shall  be  made 
upon  affidavit  of  Sie  facts  relied  upon  to  support  the  same. 

ORDER  XI. 

Proceedings  under  the  5th,  6th  and  8th  Clauses  of  the 
IsT  Section  of  the  Act,  and  Sect.  24  of  30  &  31  Vict. 
c.  142. 

All  proceedings  under  the  5th  and  6th  clauses  of  the  1st  sec-        Rule  l. 
tion  of  the  act  shall  be  by  petition,  and  such  petition  need  not  Petition, 
show  title  except  so  far  as  is  provided  by  the  rules  in  this  Jbrtpw  8, 9, 10. 
order. 

Where  a  trustee  petitions  under  the  said  5th  clause  for  an       Rule  2. 
order  in  any  matter  relating  to  the  trust,  he  shall  file  his  petition  Fetitioni  by 
at  the  office  of  the  registrar,  and  leave  thereat  as  many  copies  *ro»teei. 
thereof  as  there  are  persons  beneficially  interested  in  the  due 
execution  of  the  trust,  and  he  shall  state  in  such  petition  his 
own  name,  address  and  description,  and  also  the  names,  ad- 
dresses and  descriptions  of  the  persons  beneficially  interested 
so  far  as  he  is  able,  and  the  nature  of  the  trust  and  how  created, 
the  property  or  money  to  which  the  same  relates,  and  the  sub 
stance  of  the  order  which  he  seeks  to  obtain. 

Where  any  guardian  or  trustee  of  any  infant  petitions  for  an       RuU  8. 
order  relating  to  the  maintenance  or  advancement  of  such  infant.  Petitions  by 
he  shall  file  his  petition  at  the  office  of  the  registrar,  and  where  gnanlian  or 
any  person,  as  next  friend  of  an  infant,  petitions  on  behalf  of  S!^^  «    * 
such  infant  for  an  order  upon  or  against  the  guardian  or  trustee  friend. 


^26 


Orders  and  Rules  in  Equity, 


Bulei. 
Application  for 
injunction. 

Ibrm  12. 


80  &  81  Vict, 
c.  142,  8.  24. 

Ibrm  48. 


RuUf  7. 
Form  of  affi- 
davit. 

Rule  8, 
Endowment  on 
affidavit 


Ruled. 


of  such  infant,  he  shall  file  his  petition  at  the  office  of  the  regis- 
ti-ar  and  leave  thereat  as  many  copies  thereof  as  there  are  guar- 
dians or  trustees.  And  in  such  petition  shall  be  stated  the 
names,  addresses  and  descriptions  of  the  petitioner,  and  of  all 
the  persons  to  v^rhom  such  order  is  intended  to  relate,  and  shall 
also  state  the  nature  of  the  guardianship  or  trust,  and  how 
created,  of  the  property  to  which  the  trust  relates,  and  the  sub- 
stance of  the  order  which  the  petitioner  seeks  to  obtain. 

Where  any  person  intends  to  apply  under  the  8th  clause  of 
the  1st  section  of  the  act,  for  an  order  in  the  nature  of  an  in- 
junction (except  as  is  provided  in  Order  XII.  for  urgent  cases) 
he  shall  deliver  at  the  office  of  the  registrar  a  notice  of  his 
intention  to  apply  for  the  same,  together  with  as  many  copies 
thereof  as  there  are  persons  upon  or  against  whom  such  order 
is  intended  to  be  obtained,  and  he  shall  state  in  such  notice  his 
own  name,  address  and  description,  and,  so  far  as  he  can,  the 
names,  addresses  and  descriptions  of  all  such  persons,  and  also 
the  substance  of  the  order  which  the  petitioner  seeks  to  obtain. 

Any  person  desiring  to  pay  money,  transfer  stock,  or  deposit 
security  in  trust  to  attend  the  orders  of  any  county  court,  under 
sect.  24  of  30  &  31  Vict.  c.  142,  shall  file  with  the  registrar  of 
the  county  court  having  jurisdiction  in  the  matter  an  affidavit, 
entitled  in  the  matter  of  the  last  act,  and  of  the  particular  trust 
and  setting  forth: 

1.  His  own  name,  address,  and  description  : 

2.  The  place  where  he  is  to  be  served  with  any  petition  or 

summons,  -or  any  notice  of  any  proceeding  or  order  of 
the  court  relating  to  the  trust  fund  : 

3.  The  amount  of  money,  stock,  or  security  which  he  proposes 

to  pay,  transfer  or  deposit  in  trust  to  attend  the  orders  of 
the  court : 

4.  A  short  description  of  the  trust  or  of  the  instrument 

creating  it : 

5.  The  names,  addresses,  and  descriptions  of  the  persona  in- 

terested in  or  entitled  to,  or  claiming  to  be  interested  in 
or  entitled  to,  the  fund,  to  the  best  of  the  knowledge  and 
belief  of  the  trustee  : 

6.  The  submission  of  the  trustee  to  answer  all  such  enquiries 

relating  to  the  application  of  the  money  or  stock  paid  ia 

or  transferred  or  security  deposited  as  the  court  may 

think  proper  to  make  or  direct. 

The  affidavit  may  be  in  the  form  set  out  in  the  schedule  to 

these  orders,  with  such  variations  as  each  particular  case  may 

require. 

Immediately  on  the  receipt  by  the  registrar  of  the  affidavit 
he  shall  endorse  thereon  a  memorandum  of  the  day  on  which 
the  same  was  received  by  him,  and  when  such  affidavit  shall  be 
so  endorsed  it  shall  be  taken  for  all  purposes  to  have  been 
duly  filed  on  the  date  so  endorsed  thereon. 

The  persons  filing  the  affidavit^  or  any  of  them,  may  apply 
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to  the  registrar  to  give  to  them  a  certificate  entitled  in  the  Certificate  of 
matter  of  the  Act  30  &  31  Vict  c.  142,  and  of  the  particular  registrar, 
trust,  and  under  tlie  seal  of  the  court,  certifying  that  the  affi- 
davit has  been  filed,  and  such  certificate  may  be  in  the  form  Ibrms  49,  50, 
set  out  in  the  schedule  to  these  orders,  with  such  variation  as  ^^* 
each  particular  case  may  require. 

In  the  case  of  money,  the  persons  filing  the  affidavit,  or       Hule  10. 
any  of  them,  may,  upon  the  receipt  of  the  before-mentioned  Payment  of 
certificate,  pay  the  money  into  a  post  office  savings  bank,  under  ™<>^®y* 
sect.  24  of  30  &  31  Vict.  c.  142,  and  obtain  from  the  officer  of 
the  bank  a  receipt  for  the  same,  and  shall  forthwith  leave  the  JFbrm  40. 
said  receipt  with  the  registrar,  and  the  registrar  shall  accord- 
ingly endorse  thereupon  a  memorandum  of  the  day  on  which 
the  same  was  received  by  him,  and  when  such  receipt  shall  be 
so  endorsed  it  shall  be  taken  for  all  purposes  to  have  been 
duly  recorded  on  the  date  so  endorsed  thereon. 

In  the  case  of  stocks,  the  persons  filing  the  affidavit,  or       BmU  11. 
any  of  them,  may,  upon  the  receipt  of  the  before-mentioned  TrMafcr  of 
certificate,  transfer  the  stocks  into  the  names  of  the  treasurer  ^^^^ 
and  registrar  of  the  county  court  mentioned  in  the  said  certi- 
ficate in  trust  to  attend   the  orders  of  the  court,  and  shall  IbrmSO. 
forthwith  leave  the  transfer  ticket  with  the  registrar,  and  the 
registrar  shall  immediately  endorse  thereon  a  memorandum 
of  the  day  on  which  the  same  was  received  by  him,  and  when 
such  transfer  ticket  shall  be  so  endorsed  it  shall  be  taken  for 
all  purposes  to  have  been  duly  recorded  on  the  day  so  en- 
dorsed thereon. 

In  the  case  of  security,  the  person  filing  the  affidavit  may       I^uU  12. 
forthwith  deposit  the  security  with  the  registrar  in  the  name  l^popt  of 
of  the  treasurer  and  registrar,  in  trust  to  attend  the  orders  of  "^""v^* 
the  court,  and  the  registrar  shall  immediately  endorse  on  the 
affidavit  a  memorandum   of  the  day  on  which  the  security 
was  deposited  with  him. 

The  registrar  shall,  within  twenty-four  hours  after  the  de-       Rule  13. 
posit  of  l£e  security,  send  notice  thereof  by  post  to  the  trea-  Notice  of  to 
surer  of  the  court,  stating  therein  the  particulars  of  the  de-  ?^*'5J®'®^ 
posit,  which  notice  may  he  in  the  form  in  the  schedule,  with  ^|™^ 
such  variations  as  each  particular  case  may  require.  Jfvrm6*. 

Where  there  is   a  county  court  in  which  there  is  not  a       RuU  14. 
treasurer,  the  transfer  or  deposit  shall  be  made  into  the  name  Where  no 
of  tlie  registrar  and  of  the  superintendent  of  the  county  court  treasurer, 
department  of  the  treasury  for  the  time  being. 

Immediately  after  the  recording  of  the  receipt  or  transfer       ItuU  15. 
ticket,  or  the  deposit  of  the  security,  the  registrar  shall  give  Acknowledge 
to  the  persons  paying  in  the  said  money,  or  transferring  the  JJ^J      ^*^' 
said  stocks  or  depositing  the  security,  an  acknowledgment  or 
certificate  of  such  payment  or  transfer  or  deposit,  and  such  ^^rms  49,  50, 
acknowledgment  or  certificate  may  be  in  the  form  set  out  in  ^h  ^^* 
the  schedule  to  these  rules,  with  such  variations  as  each  par- 
ticular case  may  require. 


>l 


JP». 


V:.  i*ir  mr  ifiiis-*-*«.     Ti^  TTs«-i-  i»7  idoit'  '15  _ 

mrziae  '^  nrgtamr^r.  7m7~ii^   fir  ir  iLstrrinzizuiL  ic  ;&i»  fbai 

IT  Jii!?iiiw  'heranz,  imi  "ne  i«>«inijiL  ami  w  Jie*£ 

•ir  :2ii»  r«&«rar  :  nut  "ha  7«iiii»ii«fr  ^iuul 

•ill*  TiSf^nim  7»iari**  x  "lie  Jitrim*   iillt  ?t  iiif  fi 

>*f;nini»»r.  jirer^tH&i  Ji  rhis  Liie  ->xstn]2jiiii  ir  si* 
risaans  "ixi*  latwim*  nuj  :  imi  il  4J.  )txier 

p#^r:::irt»ii*r,  jiQ»r=»i«Eft  jl  "lai*  ten*  -fXjitnaoa   jc  si* 
ftukl  «ci&*  In  fom.  p^cciim  Jii:«  two.  lami*. 

fift^fi  f-intL  aofi  *^*  'M  same*.  iiiiir?:3B««  aoii 

M  »  «i 

jB[^  |j|,  f ':;.^ft4  t&«  j^^  saL  ij/Gxtsrw^  'freec.  the  crBnw  sUI  be 

f^nk^fi^^rjt:  :iK  fad  cr  dK  izMcon*.  bj  anj  pisrsca  bcBcftesillj 

JIbir  ]^,  WI'.^iT'^  ft  tr3!»f««*  flttll  iarre  ft^-^EL^d  hiz3«eif  oiT  tke  prortsioBS 

fA  ft0:fX.  24  of  ^  ic  31  Vkc  e.  142.  wiih^^ct  «a&K«c  raooa, 
ffr  9^  ^^•t*'       tiM;  jnd^f!  B»j  dinrt  «a«h  trustee  to  b<ar  hi*  own  eo^ts  and 

|ii»r  tlK  tf^u  fA  Mnj  odMf  pani€<w  or  to  bi»r  aad  paj  anj 

fiMt  fdnn^  r««|^KtlTe  o>§t«.  ^^  the  jadse  slull  think  fit. 

JimU  V9.  Vnd^  thi^  «47ier  p^titioos  shall  be  fiied  aod  codces  shall  be 

ThM  <^  Mtimti   MUrtgr^A  at  the  office  of  the  registrar  seren  dars  befixe  the 

fJJ^J^**J,    »ittin^  of  the  court  at  which  the  petition  is  to  be  heani  or 

Ipfiaf  w4Mm.  upplication  made. 

iGr«l!#  ^.  ^^^  refcihtnr^  apon  receiTing  anr  such  petition  or  notice  and 

1U0i/UmUf      the  eopieg  thereof,  shall  iseae  the' copies  under  the  seal  of  the 
ItMi  wtMtm,     eoort  to  the  bailiiT  for  serriee  opon  the  respective  peraons  to 
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whom  they  are  addressed,  together  with  a  notice  signed  by 
himself  and  under  the  seal  of  the  court,  informing  them  of  the 
day  and  hour  on  which  the  petition  or  application  will  be  heard, 
and  that  if  they  do  not  attend,  either  in  person  or  by  their 
attorneys,  such  order  will  be  made  and  proceedings  taken  as 
the  judge  may  think  just  and  expedient.  ji^ig  22. 

The  bailiff  of  the  court  shall,  four  days  at  least  before  the  Senrioe  of 
hearing,  serve  all  copies  of  such  petitions  and  notices.  petitionB  and 

Upon  the  hearing  of  any  petition  or  application  under  this  oo'icee. 
order,  unless  the  judge  shall  otherwise  direct,  the  facts  relied       ^•'^  28. 
upon  in  support  of  or  in  opposition  to  such  petition  or  applica-  ^^^!^^ 
tion  shall  be  proved  by  affidavit.  aSSavit     ^ 

Where  the  judge  makes  an  order  upon  such  petition  or  appli-       7?  7-  04 
cation  the  registrar  shall,  as  soon  thereafter  as  conveniently  Registrar  to 
may  be,  draw  up,  seal  and  file  such  order.  draw  up  order. 

The  preceding  orders  relating  to  suits  shall,  in  all  cases  j^wZ^  26. 
where  they  are  applicable,  be  construed  as  extending  to  pro-  Orders  as  to 
ceedings  under  this  order.  suits  to  extend 

to  proceedings. 

ORDER  Xn. 

Suits  and  Proceedings. 
Ex  parte  Applications, 

Wherever  in  any  suit  or  proceeding  it  shall  become  necessary       MuU  1. 
to  secure  the  possession  of  any  property,  or  to  obtain  security  Peremptoiy 
from  any  person  for  any  monies  in  his  possession,  or  to  enforce  ™o*i<MM' 
the  deposit  or  the  payment  into  court  thereof  pending  litigation  i^brnw  21,  22. 
or  the  immediate  sale  of  any  goods  or  chattels,  and  the  deposit 
or  payment  into  court  of  the  purchase-money  thereof  or  to 
obtain  an  order  in  the  nature  of  an  injunction,  any  party  may 
apply  ex  parte  to  the  judge,  either  in  or  out  of  court,  upon 
affidavits  setting  forth  the  facts  rendering  such  order  immediately 
necessary,  and  upon  such  application  the  judge  may  either 
make  an  order  absolute  in  the  first  instance,  or  make  an  order 
to  be  absolute  at  any  time  to  be  ordered  by  him  unless  cause  be 
shown  to  the  contrary,  or  may  make  such  other  order  or  give 
such  directions  in  the  matter  as  the  judge  may  think  fit,  and 
may  order  immediate  execution. 

The  draft  of  all  orders  under  the  foregoing  rule  shall  be    '    Rule  2. 
prepared  beforehand  by  the  registrar  of  the  court  in  which  Orders  how 
such  suit  or  proceeding  is  pending,  and  shall  be  presented  by  ^'•^"^ 
the  party  when  he  makes  such  application  to  the  judge  to  settle 
and  sign. 

The  draft  so  signed  shall  be  transmitted  by  the  applicant  to       ji^ti^  3, 
the  registrar  of  the  court  in  which  the  suit  or  proceeding  is  Orders  how 
pending,  who  shall  draw  up  the  order  in  conformity  therewith  drawn  and 
and  seal  and  file  the  same,  and  issue  a  copy  thereof  under  the  ®^®<^^^ 
seal  of  the  court  to  the  bailiff  for  service,  and  execution  shall 
be  issued  thereon  as  by  the  order  is  directed. 


530  Orders  and  Rules  in  Equity, 

ORDER  Xni. 

Suits  and  Proceedings. 

Amendments. 

Rule  1.  The  judge  may  at  or  during  the  hearing,  and  before  a  final 

Amendments,  decree  or  order  be  made  in  any  suit  or  proceeding  under  the 
^^ftfi  ^^  Tq^^  *^^  exercise  all  powers  of  amendment  mentioned  m  the  57th 
uid  58  section  of  the  19  &  20  Vict.  c.  108,  so  far  as  the  same  maj  be 

applicable  to  suits  and  proceedings  in  equity,  and  also  all  the 
powers  and  authorities  of  a  judge  of  the  High  Court  of 
Chancery ;  and  the  rules  relating  to  amendment  in  actions  shall 
apply,  so  far  as  they  are  applicable,  to  all  suits  and  proceedings 
in  equity. 

ORDER  XIV. 

Suits  and  Proceedings. 

Affidavits, 

Rule  1.  All  affidavits  shall  be  expressed  in  the  first  person  of  the 

Affidayitstobe  deponent. 

®^^®*®<^"^  All   affidavits   sliall    state   the  deponent's   age,  occupation, 

the  first  person,  quality,  and  place  of  residence,  and  also  what  facts  or  circum- 

Rule  2.        stances  deposed  to  are  within  deponent's  own  knowledge,  and 
knovdedee  to     ^*®  means  of  knowledge,  and  what  facts  or  circumstances  de- 
be  stateJu  posed  to  are  known  to,  or  believed  by  him  by  reason  of  infor- 
mation derived  from  other  sources  than  his  own  knowledge, 
and  what  such  sources  are. 

Rule  8.  The  costs  of  affidavits  not  in  conformity  with  the  last  two 

Costs  of  affida-  preceding  rules  shall  be  disallowed  on  taxation,  unless  the  coart 
lots  ^en  dis-    ghall  otherwise  direct. 

allowed.  Before  any  affidavit  is*  used  it  shall  be  filed  in  the  office  of 

Pir^**!rf*'        *^®  registrar. 
affitUyits.  ^^  affidavit  in  which  there  is  any  knife  erasure,  or  which  is 

n  UR  blotted  so  as  to  obliterate  any  word,  or  which  is  illegibly 
Erasiffe  blot-  w"*t®ii>  or  so  altered  as  to  cause  it  to  be  illegible,  nor  any 
ting,  inter-  affidavit  in  which  there  is  any  interlineation,  unless  the  person 
lineation,  &c.  before  whom  the  same  is  sworn  shall  have  duly  authentioated 
in  affidavits.      gych  interlineation  with  his  initials  in  such  manner  as  to  show 

that  such  interlineation  was  made  before  it  was  sworn,  shall  be 
filed  or  used  in  any  suit  or  proceeding. 

ORDER  XV. 

Suits  and  Proceedings. 

Rehearing, 

Rule  1.  No  de6re^  ^  order  once  made  shall  f^  reheard  unless  \tk  any 

Rehearing  to  case  in  which  the  judge,  on  special  grounds,  shall  think  such 
be  ^owedon  reheafine  necestory,  and  then  only  on  such  terms  as  the  judge 
^««^^«  may  thiS  just  .        ..  .  .^ 
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ORDER  XVI. 

Suits  and  Proceedings. 

Enforcement  of  Decrees  and  Orders, 

On  the  application  of  the  party  entitled  to  the  benefit  of  the       ^«^  1. 
decree  or  order,  the  registrar  shall  issue  to  the  bailiff  a  copy  of  Serrice  of 
such  decree  or  order  under  the  seal  of  the  court  with  a  notice  d^'®*®' order, 
to  the  party  to  be  bound  endorsed  thereon,  and  the  bailiff  shall 
forthwith  serve  the  same  upon  the  party  to  whom  such  notice 
is  addressed. 

No  process  shall  issue  to  enforce  any  decree  or  order,  unless        Rule  2. 
by  leave  of  the  judge,  until  three  days  after  a  copy  thereof  When  execn- 
under  the  seal  of  the  court  shall  have  been  served  upon  the  ^^^  ™*y  ^teat, 
party  to  be  bound  thereby. 

Where  any  decree  or  order  is  made  for  the  payment  of       RuleS. 
money  into  court  or  by  one  party  to  another,  the  registrar  shall,  Warrant  of 
afler  the  expiration  of  the  time,  if  any,  appointed  by  the  decree  ^*  ^*- 
or  order  for  the  payment  thereof,  and  after  the  expiration  of 
the  time  limited  by  this  order,  upon  application  by  the  person  Ibrm  84. 
having  the  conduct  of  the  suit,  or  by  the  payee,  issue  to  the 
bailiff  of  the  court  a  writ  of  fieri  facias  as  a  warrant  of  execu- 
tion, as  provided  by  sect.  94  of  9  &  10  Vict.  c.  95. 

Where  by  a  decree  or  order  made  in  any  suit  or  proceeding       Rule  4. 
for  the  delivery  up  to  any  person  of  lands  or  tenements,  goods  Warrant  of 
or  chattels,  either  as  owner  thereof,  or  to  be  sold,  or  to  be  held  S^SSim^^ 
in  possession  until  an  order  is  made  as  to  the  disposition  thereof, 
the  registrar  shall,  upon  the  application  of  the  person  entitled  -^briMt  86, 86. 
to  such  possession,  issue  to  the  bailiff  either  a  warrant  of  posses- 
sion, or  warrant  of  assistance,  as  the  case  may  require. 

Where  an  order  in  the  nature  of  an  injunction  has  been  made,        Ruid  6. 
whether  made  ex  parte  or  not,  the  registrar  shall,  if  the  party  Service  of 
by  whom  it  was  obtained  desires  to  have  the  same  served  by  orders  in  the 
his  attorney,  issue  for  service  a  copy  of  such  order,  under  the  ^^J^iT 
seal  of  the  court,  to  such  party.  Ibrm  41.  * 

Where  any  breach  of  an  order  in  the  nature  of  an  injunction        j^^^^  ^ 
shall  have  been  made,  the  registrar  shall,  upon  application  by  On  breach  of 
the  person  having  the  conduct  of  the  suit,  issue  to  the  high  an  order  in  the 
bailiff  or  to  such  person  for  service  by  his  attorney,  a  notice  nature  of  «n 
under  the  seal  of  the  court,  requiring  the  person  who  shall  have  ""^^^^^vL 
been  guilty  of  the  breach  of  the  said  order  to  appear  at  a  court,  ^^^  ^pQ^ 
to  be  held  on  a  day  to  be  named  therein,  to  show  cause  why  he  him  to  mow 
should  not  be  committed  for  contempt  for  having  disobeyed  the  caose  why  he 

said  order.  '^^°^^*2m  ^ 

Where  any  person  is  required  by  any  decree  or  order  to  pay  jS^JJl^Jg  40 
money  or  do  an  act  within  a  certain  number  of  days  after  45^  '    ' 

service  of  the  copy  of  the  decree  or  order,  and  such  person      '  j^^j^  . 
shall  not  have  paid  such  money  or  done  such  act  within  the  where  a  per- 
time  mentioned  therein,  the  registrar  shall,  upon  application  by  son  neglects  to 

the  person  having  the  conduct  of  the  suit,  issue  to  the  high  obey  a  decree 

or  order,  notice 
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to  be  served  on  bailUQT,  or  to  such  person  for  service  by  his  attorney,  a  notice 
him  to  ehow  under  the  seal  of  the  court,  requiring  the  person  who  shall  have 
cause  why  he     neglected  to  obey  the  decree  or  order  to  appear  at  a  court  to  be 

oonunitt^.  ^^^^  ^°  *  ^^^  ^  ^®  named  therein,  to  show  cause  why  he 
J,  .„ '.  should  not  be  committed  for  contempt  in  having  neglected  to 
45^  '     '    obey  such  decree  or  order :  provided  always,  a  party  shall  not 

by  proceeding  under  this  rule  be  precluded  from  enforcing  the 
order  by  warrant  of  execution  or  any  other  process  of  the 
court. 

ORDER  XVII. 

Funds  in  Court. 

Uule  1.  The  accounts  of  a  registi*ar  in  equitable  proceedings  shall  be 

Registrar's  examined  and  audited  by  the  treasurer  in  the  same  manner  as 

accounts  to  be  hjg  accounts  in  other  proceedings  are  now  or  shall  be  examined 

audited.  ^^  audited. 

Rule  2.  Where  a  party  is  directed  to  pay  money  into  court,  he  shall 

Payment  into  attend  and  pay  the  same  into  the  office  of  the  registrar,  and 
court  obtain  a  receipt  for  the  amount ;  and  the  registrar  shall,  unless 

otherwise  ordered  by  the  judge,  pay  the  same  into  a  post  office 

savings  bank,  in  accordance  with  the  provisions  of  section  26  of 

30  &  31  Vict.  c.  142. 

Bute  8.  The  registrar  shall  enter  in  the  "  cash  book  "  and  "  ledger  for 

Entry  of  pay-    equitable  proceedings"  all  sums  so  paid  to  the  account  of  the 

mnit  into  court  g^jt  or  matter  in  which  it  is  paid,  and  where  the  interest  of  any 

S  intSest^'     fund,  paid  into  a  post  office  savings  bank,  has  been  directed  to 

be  paid  to  any  person,  the  registrar  shall  pay  the  same  half- 
yearly  out  of  any  general  monies  in  his  hands. 
Rmle  4.  In  the  first  week  of  January  in  each  year  the  registrar  shall 

Begistrar  to  transmit  to  the  postmaster  general  his  bank  book,  and  upon  it« 
SSffa! no«?  return  he  shall  send  a  letter,  in  the  form  in  the  schedule,  to  the 
master  Jen&^  commissioners  of  the  treasury  requesting  them  to  authorize  the 
rai.  postmaster  general  to  allow  him  to  draw  out  a  sum  equal  to  the 

j^\,f^  54,  interest  which  he  may  have  paid  to  persons  during  the  then 

past  year,  and  shall  apportion  the  same  and  carry  the  propor- 
tion to  the  account  of  each  fund  on  which  he  has  paid  interest 
as  aforesaid. 
Rule  6.  The  registrar  wherever  he  shall  be  directed  by  the  court  to 

Drawing  out  of  draw  out  of  a  post  office  savings  bank  the  fund  or  part  of  the 
money  ^^  fund  in  any  suit  or  matter,  he  shall  send  a  letter  to  the  com- 
5br»64  missioners  of  the  treasury  in  the  form  in  the  schedule. 

'  Where  money  has,  before  the  1st  January,  1868,  been  in- 

T«»™t?««  vested  in  stocks,  and  the  investment  is  in  the  names  of  the 
interest  on         ,  -i         •  ^  i  i  .  «    n   « 

investments,      treasurer  and  registrar  alone,  the  registrar  shall  from  time  to 

time  receive  the  dividends  of  all  the  funds  so  standing  in  their 

names,  and  shall  re-invest  the  dividend  in  the  same  names, 

except  where  and  so  far  as  the  court  shall  otherwise  direct,  and 

shall  apportion  the  amount  so  re-invested  in  his  books  to  the 

right  accounts. 
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Where  any  order  has  been  made  upon  any  person  to  pay  to       RuU  7. 
the  accountant  general  in  chancery  any  sum  of  money  under  Service  of 
section  5  of  the  act,  such  order  shall  be  drawn  up  by  the  order  nndcr 
registrar  and  issued  to  the  bailiff  of  the  court ;  by  whom  the  ^?*"  ^  ^^  ^^® 
same  shall  be  served  personally  upon  the  person  ordered  to 
make  the  payment.  ^^  ^^• 

Where  default  shall  be  made  in  the  production  of  the  certifi-       iiuU  8. 
cate  of  the  accountant  general,  the  registrar  shall  give  notice  in  Where  default 
writing  to  the  judge  of  the  fact  of  such  default,  and  the  judge  ™*^®  *°  P*y" 
may  thereupon  direct  a  warrant  of  execution  to  issue  in  ac-  ™™!?J.«» 
cordance  with  section  5  of  the  act.  general  of  the 

Where  any  married  woman  is  interested  in  any  principal  coart  of  chan- 
money,  stocks,  shares  or  securities  exceeding  in  value  200/.,  or  eery. 
10/.  in  annual  payments,  she  shall  be  examined  by  the  judge       Rule  9. 
apart  from  her  husband  to  ascertain  whether  the  same  shall  be  Married 
paid  to  him  or  made  the  subject-matter  of  a  settlement,  but  if  ^'<>™®°- 
she  be  imder  age  the  court  shall  order  a  proper  settlement  to 
be  made. 

ORDER  XVni. 
Transfer  of  Proceedings  to  or  from  Court  of  Chancery. 

If  during  the  progress  of  any  inquiry  under  order  of  the       Rule  1. 
court  it  shall  be  made  to  appear  that  the  subject-matter  of  the  Transfer  to 
suit  or  proceeding  exceeds  the  amount  to  which  the  jurisdiction  *^*"^  ^^  chan- 
of  the  court  is  limited,  the  registrar  may  proceed  with  the  par-  gn^ect^roatter 
ticular  account  or  inquiry  which  is  then  before  him,  unless  he  exceeds  the 
thinks  it  inexpedient  so  to  do,  but  he  shall  at  the  next  sitting  amount  to 
of  the  court  present  a  certificate  of  the  state  of  the  suit  and  which  jorisdic- 
proceedings,  and  if  the  judge  shall  be  of  opinion  that  such  tj^^Jf  ^^*" 
excess  exists,  he  shall  make  an  order  for  the  transfer  of  the  suit    ^ 
or  matter  to  the  court  of  chancery ;  and  the  registrar  shall  Form  40. 
make  and  file  with  the  record  a  copy  of  such  certificate  and 
order,  and  shall  transmit  the  original,  together  with  the  order 
of  the  judge  thereupon,  under  the  seal  of  the  court,  by  post  or 
otherwise,  to  the  office  of  the  clerk  of  records  and  writs  in 
chancery,  or  to  such  other  office  or  officer  as  the  lord  chancellor 
may  by  general  order  direct,  and  shall  also  send  notice,  by  post 
or  otherwise,  of  the  fact,  to  all  parties  and  persons  entitled  to 
be  served  with  a  copy  of  the  decree. 

Where  any  suit  or  proceeding  is  transferred  under  section  8       RuU  2. 
of  the  30  &  31  Vict.  c.  142,  to  a  county  court,  the  plaintiff  Transfer  from 
shall  lodge  with  the  registrar  thereof  the  order  of  transfer,  <»nrt  of  chan- 
together  with  all  original  documents  in  the  suit  or  proceeding  ^^  g^of^Jo  & 
in  his   possession,  and   also  a  statement  of  the  names   and  3^  yi^t.  c.  142. 
addresses  of  the  several  parties  to  the  suit,  and  their  attorneys, 
and  the  defendant  shall  lodge  all  original  documents  in  the  suit 
or  proceeding  in  his  possession,  and  either  party  shall  from  time 
to  time  lodge  office  copies  of  any  further  documents  the  judge 
or  registrar  may  require. 

P.N,  n  n 
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Rule  8.  The  registrar  sball  forthwith  indorse  on  the  order  of  traiisf<v 

Indorsement,  the  date  on  which  the  same  was  lodged. 

Bule  4.  When  the  order  of  transfer   is  lodged    the  registrar  shall 

BegiBtrar  to  forthwith  apply  to  the  judge  for  directions  as  to  the  further 

apply  to  judge  steps  in  the  suit  or  proceedins:,  and  thereupon  the  jndire  may 
forinBtnic-  •  ^         u  j-       -l*         f  •  ^u         -1  j- 

jj^jij^  give  such  directions  for  carrying  on  the  suit  or  proceediog  as 

he  may  think  fit,  or  he  may  appoint  a  time  to  hcAr  and  deter- 
mine any  matters  in  such  suit  or  proceeding,  and  direct  the 
registrar  to  summon  all  parties  to  appear  on  the  day  so  ap- 
pointed. And  the  judge  shall  also,  if  he  think  fit,  order  the 
registrar  to  give  notice  to  the  parties  to  the  suit  or  proceeding, 
or  any  of  them,  that  the  order  of  transfer  has  been  lodged. 


ORDER  XIX. 

Appeal. 

Huh  1.  Where  any  party  desires  to  appeal  under  sect.  18  of  the  act 

Appeal  to  be  against  the  determination  or  direction  of  a  judge  of  a  county 

T*ft  ?Ti.  V  f  court,  such  appeal  shall  be  had  in  accordance  with  the  pro- 

c  61  88.  14*^15  visions  of  sect.  15  of  13  &  14  Vict.  c.  61,  upon  a  case  to  be 

aiid  16,  and  stated  for  the  opinion  of  the  vice-chancellor  appointed  in  that 

Beets.  18  and  behalf  by  the  lord  chancellor. 
19  of  the  act.         The  notice  of  appeal  shall  be  in  writing,  and  shall  be  signed 

BuU  2.  by  the  appellant,  his  counsel  or  attorney,  and  such  notice  shall 

Notice  of  bJg  gent,  together  with  the  statement  of  the  grounds,  by  post  or 

appeal.  otherwise,  to  the  registrar  as  well  as  to  the  successful  party. 

Mule  3.  ^^^  pendency  of  an  appeal  shall  not  operate  as  a  stay  of  pro- 
Proceedings  ceedings,  but  the  vice-chancellor  to  whom  such  appeal  is  made, 
not  to  be  or  the  judge  from  whose  decree  or  order  the  appeal  is  made, 

stayed  nnl^     may  stay  the  proceed ins^s  pendinsc  the  appeal,  on  such  terms  as 
Tice-chancellor   ^    ^  >   -  ^  ..  ^i         •  ^  i.     •        u         n 

orjndjre^other-  *^  g^^^^g  secunty  or  otherwise  as  to  such  vice-chancellor  or 

wise  order.        judge  may  seem  fit. 

Rule  4  '^^^  appellant  shall  prepare  the  case  for  appeal,  and  all  cases 

Case  to  be         on  appeal  shall,  unless  the  judge  shall  otherwise  order,  be  pre- 
signed  by  sented  to  him  for  signature  at  the  court  held  next  afler  the 

jadge.  parties  shall  have  agreed  upon  the   same ;  and  if  the  judge 

approves  thereof  it  shall  be  signed  by  him,  and  sealed  with  the 

seal  of  the  court;  but  where  the  judge  does  not  approve  of  the 

case  submitted  to  him,  both  parties  shall  be  summoned  to  attend 

him  where  and  when  the  judge  shall  appoint,  and  at  the  place 

and  time  so  appointed  both  parties  shall  be  heard  as  to  the  form 

of  the  case,  and  the  judge  shall  finally  settle  and  sign  the  same, 

and  it  shall  then  be  sealed  by  the  registrar. 

Rule  5.  Where  the  parties  do  not  agree  upon  the  form  of  the  case  to 

When  parties    be  stated,  the  appellant  shall  lodge  with  the  registrar  the  draft 

do  not  ame      ^ase  prepared  by  him,  and  the  registrar  shall  give  notice  to  the 

to  M^'  lan^    parties  that  the  same  has  been  so  lodged,  and  will,  on  a  day  to 

be  named  in  the  notice,  be  presented  to  the  judge  for  his  sig- 
nature, and  on  such  day  the  parties  may  appear  before  the 
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judge,  who  shall  determine  the  form  of  the  case,  and  finally 
settle  and  sign  the  same,  and  it  shall  then  he  sealed  hj  the 
registrar. 

When  the  case  shall  he  so  signed  and  sealed,  a  copy  thereof       BuU  6. 
shall  be  deposited  with  the  registrar,  and  another  sent  by  post  Copy  of  case 
or  otherwise  by  the  appellant  to  the  successful  party  within  1?5J?J*^  ^^ 
three  days  next  after  the  time  of  signing  and  sealing  the  same,  '"^if**"*'' 
and  if  the  appellant  do  not  comply  with  this  rule  the  successful 
party  may  proceed  upon  the  decree  or  order  unless  the  judge 
shall  otherwise  direct. 

The  appellant  shall,  within  three  days  next  aft;er  the  case       j2«20  7. 
has  been  signed  and  sealed,  transmit  the  same  with  a  copy  Case  to  be 
thereof  under  the  seal  of  the  court,  by  post  or  otherwise,  to  the  transmitted, 
office  of  the  Clerks  of  Records  and  Writs  in  Chancery,  or  to 
such  other  office  or  officer  in  the  court  as  the  lord  chancellor 
may  by  general  order  dii*ect,  and  shall  give  notice,  by  post  or 
otherwise,  to  the  successful  party  that  he  has  done  so  ;  in  de- 
fault whereof  the  successful  party  may  proceed  on  the  decree 
or  order,  and  shall,  on  the  application  to  the  court,  be  entitled 
to  such  costs  as  he  shall  have  incurred  in  consequence  of  the 
appellant's  proceedings;  provided  that,  instead  of  proceeding 
on  such  decree  or  order,  the  respondent,  if  he  think  fit,  may, 
within  twenty-eight  days  from  the  signing  and  sealing  of  the 
case,  transmit  it  in  the  manner  prescribed,  and  give  the  like 
notice  to  the  appellant  of  such  transmission. 

If,  after  the  case  has  been  transmitted,  the  appellant  do  not       Jiule  8. 
prosecute  his  appeal,  the  court  of  appeal  may  dismiss  the  same  If  appeal  not 
for  want  of  prosecution,  and  thereupon  the  decree   or  order  pro«©ciited  roe- 
appealed  fi*om  may  be  prosecuted  and  enforced  as  if  there  had  toroocMd/^ 
been  no  such  appeal,  and  the  respondent  in  the  appeal  shall  be 
entitled  to  all  costs  he  may  have  incurred  by  reason  of  the 
appeal,  to  be  recovered  as  costs  in  the  court  below. 

When  the  court  of  appeal  shall  have  made  a  decree  or  order       Hvle  0. 
either  party  may  deposit  the  same,  or  an  office  copy  thereof,  Bntering  jndg- 
with  the  registrar  of  the  county  court,  and  upon  being  so  de-  ™®^*  {*" 
posited  such  decree  or  order  shall  be  filed  and  may  be  enforced,  ^PP®*** 
as  if  it  had  been  made  by  the  county  court. 

All   the  rules  in  this  order   shall  apply  to  appeals  under       Rule  10. 
sect.  19  of  the  act  to  the  court  of  chancery  of  the  county  pala-  Appeal  to 
tine  of  Lancaster,  and  the  vice-chancellor  thereof,  except  that  ^^*^?^  j^ 
the  case  when  signed  and  sealed  shall  be  transmitted  to  the  ^" 
registrar  of  that  court. 


eery. 


ORDER  XX. 

Duties  op  Registrar. 

The  registrar  shall  keep  a  book  to  be  called  <*  The  Suits  and       Mtile  1. 
Proceedings  in  Equity  Book,**  and  shall  enter  and  number  in  ?*8r*^^*T  *® 
such  book  each  suit  or  proceeding  consecutively  in  the  order  in  ^^  »ookB, 

nn2 
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and  enter 

proceedingi 

therein. 

Rule  2. 
Docnmento  to 
bedistin- 
gmshed  by  the 
namber  of  the 
piftint  and 
letten. 

JlmleS. 
Duty  of  regis- 
trar'when  hie 
rejects  affida- 
rita,  or  where 
docoments  are 
imperfect. 

HuUi. 
Snmmona,  &c. 
to  be  sealed. 

RmU5. 
Registrar  to 
appoint  time 
and  place  for 
inqniries  and 
taking  ac- 
ooonta. 


RuU^ 
Hearing  before 
registrar. 

RmUl, 
Further  time 
for  certificate. 


RmU%, 
Begistrar  to 
retain  money 
to  abide  resnit 
of  i^ipeaL 

RmU9. 
Costodyof 
lecnrities. 


which  they  are  entered,  and  shall  also  enter  therein  a  note  of 
all  documents  filed  and  steps  taken  in  such  suit  or  proceeding. 

Upon  the  filing  of  any  document  it  shall  be  distinguished  by 
the  number  of  the  plaint  or  petition  in  respect  of  which  it  is 
filed  being  endorsed  thereon,  and  it  shall  be  further  distin- 
guished from  other  documents  filed  in  the  suit  or  proceeding  bj 
placing  after  the  number  a  distinctive  letter  of  the  alphabet. 

Where  a  registrar  rejects  an  affidavit  under  Order  XIV.  be 
shall  give  notice,  by  post  or  otherwise,  to  the  party  offering  &e 
same  for  filing,  and  of  the  reasons  for  such  rejection;  snd 
where  any  other  document  is  so  imperfect  upon  the  face  thereof^ 
or  by  reason  of  having  blanks  therein,  that  it  cannot  be  easily 
read  or  understood,  the  registrar  may  refuse  to  file,  and  may 
return  the  same  by-  post,  or  otherwise,  to  the  party  ofiering  the 
same,  to  be  re-written,  or  the  blanks  filled  up. 

Before  any  summons,  notice,  or  other  document,  or  any  copy 
thereof,  shall  be  issued  by  the  registrar,  the  same  shall  be  sealed 
with  the  seal  of  the  court. 

Where  the  registrar  is  required  by  any  decretal  order  to  make 
inquiries  or  to  take  accounts,  he  shall  appoint  some  day,  being 
not  less  than  twenty-one  days  from  the  date  of  such  order,  to  sit 
in  his  office  or  at  the  court  to  hear  and  determine  all  matters 
relating  to  such  inquiry  and  accounts,  and  he  shall  forthwith 
prepare  and  insert  advertisements  in  conformity  with  such 
order,  stating  the  time,  place,  and  purpose  of  such  sitting,  and 
shall  insert  the  same  fourteen  days  previous  to  such  sitting. 

Upon  the  day  so  appointed  the  registrar  shall  sit  at  the  time 
and  place  appointed,  and  shall  hear  all  parties  interested,  their 
counsel  or  attorneys. 

Where  a  registrar  is  not  prepared  to  certify  to  the  conrt  on 
the  day  mentioned  in  the  order  he  shall  apply  to  the  judge  for 
an  extension  of  time,  and  state  the  reason  for  making  the  appli- 
cation, and  he  shall  give  notice,  by  post  or  otherwise,  to  the 
parties  of  the  enlargement  of  the  time  and  of  the  day  on  which 
he  is  to  certify. 

Whenever  a  notice  for  appeal  is  given,  the  registrar  shall 
detain  the  proceeds  of  any  execution  which  may  then  lie  in  or 
may  come  into  his  hands  pending  such  appeal,  to  abide  the 
event  of  such  appeal,  unless  the  judge  shall  otherwise  order. 

The  registrars  shall  comply  with  all  regulations  which  may 
from  time  to  time  be  made  by  the  commissioners  of  her  majesty's 
treasury  for  the  safe  custody  of  any  securities  deposited  with 
them  under  sect.  24  of  30  &  31  Vict  c.  142. 


RmU\. 
As  to  sale  of 
perMoal  pro- 
perty. 


ORDER  XXI. 

Duties  of  High  Bailiff. 

Where  any  personal  property  is  directed  to  be  sold  by  auction, 
the  high  bailiff  shall  superintend  the  sale ;  and  where  the  pro- 
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pertj  is  to  be  sold  by  private  contract  he  shall  carry  oat  the 
directions  of  the  court  in  respect  of  such  sale. 

The  high  bailiff  shall  serve  all  documents  issued  to  him  by        Rule  2. 
the  registrar  for  service,  and  execute  all  warrants.  Services  and 

Where  a  warrant  shall  direct  the  high  bailiff  to  take  posses-  executions, 
sion  of,  without  selling  or  delivering  to  a  party,  any  goods  or       ^^^  3. 
chattels,  he  shall  make  or  cause  to  be  made  an  inventory  or  ^^^^^^^^^^' 
appraisement  of  the  goods  or  chattels  which  he  may  take  into 
his  possession,  and  may,  upon  receiving  as  a  deposit  the  amount 
of  such  appraisement  or  sufficient  security,  to  be  approved  by 
the  registrar,  for  the  safe  custody,  and  for  the  delivery  up  of 
possession  upon  request,  of  such  goods  and  chattels,  relinquish 
the  possession  thereof  on  condition  that  the  same  shall  be 
redelivered  to  him  or  held  to  abide  the  order  of  the  court. 

All  monies  coming  into  the  hands  of  the  high  bailiff  shall  be        -A«^  ^• 
paid  over  by  him  to  the  registrar  to  the  credit  of  the  suit  or  I*«yment  over 
proceeding  in  which  the  same  was  so  received  by  him  within  ^   ™<»>®y- 
twenty-four  hours  after  he  shall  have  received  the  same. 


ORDER  XXTT. 
Duties  of  Receiver. 

Every  receiver  appointed  by  the  court,  other  than  the  high       ji^i^  j. 
bailiff,  shall  give  such  security  by  bond  to  the  registrar  for  the  Receiver  to 
faithful  discharge  of  his  duties,  and  the  payment  over  of  money,  giv«  secnrity. 
as  the  court  shall  direct.  Form  88. 

The  receiver  shall  submit  to  the  registrar,  and  the  registrar       j2«20  2. 
shall  audit,  the  accounts  of  the  receiver,  which  need  not  be  in  His  aocoonts 
any  particular  form,  as  soon  as  conveniently  may  be  after  the  to  be  andited 
receipt  or  realization  of  the  assets,  and  inunediately  after  such  by  registrar 
audit  shall  pay  over  to  the  registrar  the  balance  found  thereby  ^^^^  ^^ 
to  be  in  his  hands. 

The  registrar  may  require  any  receiver  to  produce  any       RuleZ. 
receipt,  accounts  and   vouchers  necessary  for  verifying  the  To  produce 
accounts,  and  may  disallow  any  item  not  proved  to  his  satisfac-  voucher  and 
tion,  and  may,  if  he  shall  think  fit,  require  any  receiver  to  1^  required 
verify  such  accounts  and  vouchers  upon  oath.  verify  on  oatn. 

The  receiver  shall,  at  any  time  before  the  complete  realization  j^v^^  4. 
of  the  assets,  produce  his  accounts  to  be  audited  in  manner  pro-  To  produce 
vided  by  this  order,  upon  receiving  seven  days'  notice  in  writing  account  for 
from  the  registrar  so  to  do,  and  such  notice  may  be  sent  by  post  *'*^'  ^^^ 
or  otherwise  to  the  address  of  the  receiver.  °®  ^* 

Where  the  duties  of  the  receiver  are  continuous,  no  longer       ji^  5. 
period  than  one  year  shall  in  any  case  be  allowed  to  intervene  Audit  once  a 
between  each  audit.  yc^f* 

In  no  case  shall  it  be  necessary  for  any  party  to  attend  at  the       Rule  6. 
audit  of  the  receiver's  account,  but  where  a  party  is  dissatisfied  Parties  need 
with  a  receiver's  account  he  may  apply  to  the  court  or  registrar  not  attend 
for  a  revision  of  the  registrar's  allowances.  *** 
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Rule  7. 
Conrt  may 
order  income 
to  be  paid 
direct  to 
parties. 


Rule  1. 
Proceedings 
may  be  wholly 
or  partially 
printed. 

Rule  2, 

Docoments  to 
be  sealed. 

Rule  3, 
Service. 


Rule  A. 
Change  of 
attorney. 

Form  37. 

Rule  6. 
Setting  down 
forbearing. 

Rule  6. 
Da^s  for  equity 
sittmgs. 


Rule!. 
Where  chris- 
tian name 
unknown. 


Rule  9, 
Copy  of  docn- 
roents  for  use 
of  judge. 

Rule  9. 
Copies  of  pro- 
ceedings to  be 
forwarded  to 
judge. 


The  court  may  order  the  receiver  to  pay  over,  at  such  time 
or  from  time  to  time  as  it  shall  see  fit,  to  the  party  entitled  to 
the  beneficial  interest  therein,  or  to  the  guardian  of  any  infirnt, 
any  yearly  or  other  accruing  rents  or  interest  instead  of  paying 
the  same  into  court,  and  to  take  credit  for  such  payments  in  his 
accounts  when  audited. 

ORDER  XXin. 
Practice. 

All  plaints,  petitions,  statements  and  documents  wbatsoeyer 
in  any  suits  or  matter  under  the  act  which  are  required  to  be 
filed  shall  be  on  foolscap  paper,  and  may  be  wholly  or  partly 
printed  or  written,  and  dates  and  sums  occurring  therein  may 
be  expressed  in  figures. 

All  judicial  or  official  documents  in  any  suit  or  proceeding, 
and  all  copies  thereof  respectively  issued  by  the  court,  shall  be 
stamped  by  the  registrar  with  the  seal  of  the  court. 

Every  document,  the  mode  of  serving  which  is  not  specially 
defined  by  these  orders,  may  be  served,  and  the  service  thereof 
may  be  proved,  in  conformity  with  the  practice  that  has  hereto- 
fore prevailed  in  the  county  courts  as  to  the  service  of  sum- 
monses, excepting  so  far  as  the  same  relates  to  the  time  of 
service. 

Where  any  party  to  a  suit  or  proceeding  changes  bis  attorney 
he  shall  give  notice  in  writing  of  such  change  to  the  registrar, 
stating  die  name  or  firm  and  place  of  business  of  the  new 
attorney,  and  the  registrar  shall  file  the  notice. 

On  the  entry  of  a  plaint,  or  filing  of  a  petition,  the  r^istrar 
shall  set  down  the  suit  or  matter  for  hearing  by,  in  the  case  of 
a  plaint,  making  the  summons  returnable  on  a  day  certain,  and, 
in  the  case  of  a  petition,  inserting  in  the  notice  the  day  on 
which  the  matter  is  to  be  heard. 

The  times  of  the  sitting  of  a  county  court  in  matters  of  equity 
shall  be  those  appointed  for  the  transaction  of  the  general  busi- 
ness of  the  court,  unless  the  judge  shall  otherwise  order  and 
shall  appoint  a  special  day  or  days  for  a  sitting  of  the  court  in 
matters  of  equity. 

Where  any  party  to  any  suit  or  proceeding  is  unacquainted 
with  the  christian  name  of  any  person  whose  name  he  desires 
to  insert  in  any  plaint,  proceeding  or  document,  be  may  de-> 
scribe  such  person  by  his  surname,  or  by  his  surname  and  the 
initial  of  his  christian  name,  or  by  such  name  as  he  is  generally 
known  by. 

Where  any  proceedings  or  documents  are  filed  an  extra  copy, 
in  addition  to  the  copies  to  be  delivered  under  these  orders,  shall 
be  left  with  the  registrar  for  the  use  of  the  judge. 

The  registrar  shall  transmit  by  post,  prepaid,  to  the  judge, 
five  days  before  the  sitting  of  the  court,  all  copies  of  proceedings 
and  documents  left  for  his  use  under  these  orders. 
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Copies  of  all  proceedings  or  documents  shall  be  prepared  by       Jfale  10. 
the  registrar  for  any  person  requiring  the  same  upon  payment  Registrar  to 
of  the  costs  of  such  copies  when  the  order  for  the  same  is  ^^f^ 
giyen. 

Where  by  these  orders  any  act  is  to  be,  or  may  be,  done  by  RuU  11. 
any  party  to  a  suit  or  proceeding,  such  act  may  be  done  either  Acts  majbe 
in  person  or  by  his  attorney.  ^^"^t^^"^^ 

Where  a  party  acts  by  attorney,  service  of  any  proceeding  or  ^^  *       ^' 
document  upon  such  attorney,  or  delivery  of  the  same  at  his  Q«r^^on 
office,  or  sending  the  same  to  him  by  post,  shall  be  good  service  attorney  snffi- 
upon  the  party  for  whom  such  attorney  acts,  as  upon  the  day  cient,  except 
when  the  same  is  so  served  or  delivered,  or  upon  which  in  the  where  personal 
ordinary  course  of  post  it  would  be  delivered,  except  in  cases  ^^J^  "  "^ 
where  by  these  orders  personal  service  upon  a  party  is  required.  ^ 

Any  proceeding  or  document  may  by  leave  of  the  registrar       jiuU  18. 
be  served  by  the  attorney  of  the  party  requiring  to  effect  such  Service  may  by 
service ;  but  the  costs  of  such  service,  and  proof  thereof,  shall  ^®*T®  ®^  *^ 
not  be  aUowed,  except  by  order  of  the  judge.  X^hj  the 

Where  by  reason  of  the  absence  of  any  party,  or  from  any  attorney, 
other  sufficient  cause,  the  service  of  any  summons,  notice,  pro-       j^v^d  14. 
ceeding,  or  document  cannot  be  made,  or  ought  in  the  opinion  Sabstitated 
of  the  judge  to  be  dispensed  with,  the  judge  may  wholly  dis-  service, 
pense  with  such  service,  or  may,  at  his  discretion,  order  any 
substituted  service  or  notice  by  advertisement  or  otherwise  in 
lieu  of  such  service. 

The  judge  shall  order  in  what  newspaper  any  advertisements       Hule  15. 
which  may  from  time  to  time  be  ordered  in  any  suit  or  pro-  Jndse  to  order 
ceeding  shall  be  inserted ;  and  when  there  is  no  fund  in  court,  1°  what  news - 
the  expense  of  such  advertisements  shall  be  paid  to  the  registrar  KE^onte  to'be 
by  the  party  requiring  the  same  before  they  are  inserted.  inserted  and 

All  advertisements  to  be  inserted  in  the  London  Gazette  costs  thereof  to 
shall  be  transmitted  to  the  registrar  of  county  court  judgments  be  prepaid, 
in  London,  who  shall  cause  them  to  be  classified  and  inserted  in       Rule  16. 
lists  under  the  direction  of  the  commissioners  of  her  majesty's  Advertise- 
treasury.  ments  m 

The  judge  may  order  what  party  shall  have  the  conduct  of  Qazette. 
any  suit  or  proceeding,  or  any  part  thereof,  and  may  rescind  or       ^^^  u 
alter  such  order,  or  make  new  orders  in  that  behalf,  from  time  Conduct  of 
to  time  as  he  shall  think  fit.  salt 

The  judge  may,  if  he  think  fit,  enlarge  or  abridge  any  of  the       j^vl^  18. 
times  fixed  by  these  orders  for  taking  any  step,  or  filing  any  Court  may  en- 
document,  or  giving  any  notice,  in  any  suit  or  proceeding.  lai^  or  abridge 

Before  the  name  of  any  person  shall  be  us^  in  any  suit  or  penods  men- 
proceeding  as  next  friend  of  any  infant,  married  woman,  or  Jj^^  ™     ^'^ 
other  party,  such  person  shall  sign  an  undertaking,  in  the  form       j^^  ^g 
given  in  the  schedule,  to  be  responsible  for  any  costs  to  which  Undertaking 
the  plaintiff  or  applicant  may  become  liable  in  the  course  of  by  next  friend 
the  suit  or  proceeding,  and  such  undertaking  shall  be  annexed  to  pay  costs, 
by  the  registrar  to  the  plaint  or  petition. 
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Where  suits  or  proceedings  shall  be  commenced  in  different 
courts  bj  parties  in  the  same  interest  such  suits  or  proceedings 
shall  be  transferred  to  the  court  in  which  the  first  plaint  or 
petition  was  filed,  and  shall  there  be  proceeded  with  in  the  same 
way  in  all  respects  as  if  they  had  been  commenced  in  that  court. 

The  registrar  shall  be  the  taxing  officer  of  the  court. 

Creditoi's  are  to  be  entitled  to  interest  in  respect  of  debts  as 
to  such  of  them  as  cany  interest  after  the  rate  they  respec- 
tively carry,  and  as  to  all  others  after  the  rate  of  £4  per  cent, 
per  annum,  from  the  date  of  the  decretal  order,  and  to  costs  of 
successfully  proving  such  debts  according  to  the  scale  of  costs 
in  that  behalf. 

Interest  is  to  be  computed  on  legacies  after  the  rate  of  £4 
per  cent,  per  annum,  from  the  end  of  one  year  from  the  date  of 
the  testator's  death,  unless  otherwise  ordered  or  a  different  rate 
is  directed  by  the  will. 

A  note  of  every  decretal  order  or  final  decree  made  in  any 
suit  or  of  an  order  made  on  a  petition  shall  be  transmitted  to 
the  registrar  of  county  court  judgments  in  London,  who  shall 
register  the  same  under  the  direction  of  the  commissioners  of 
her  majesty's  treasury. 

Any  person  who  may  be  in  custody  may  apply  to  the  registrar 
for  his  discharge  therefrom,  upon  giving  to  the  party  at  whose 
suit  he  was  committed  notice  of  his  intention  so  to  apply  two 
days  previous  to  his  applying. 

All  proceedings  and  documents  may  be  in  forms  similar  to 
the  forms  in  the  schedule  to  these  orders  where  the  same  are 
applicable  ;  and  in  cases  where  no  forms  are  provided,  parties 
shall  frame  the  proceedings  or  documents,  using  as  guides  those 
contained  in  the  schedule. 

The  rules  and  forms  and  practice  in  actions  in  the  county 
courts  shall,  subject  to  these  orders,  be  adopted  with  reference 
to  suits  and  proceedings  in  equity,  so  far  as  they  shall  be  respec- 
tively applicable. 

ORDER  XXIV. 

Interpretation. 

Rule  1.  In  the  orders  in  equity  the  following  words  shall  have  the 

Interpretation,   several  meanings  hereby  assigned  to  them,  over  and  above  their 

several  ordinary  meanings,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction  ;  (viz.) 
n.^  The  words  "the  act"  shall  mean  28  &  29  Vict.  c.  99  : 
(2.)  The  word  "party"  shall  mean  a  party  to  a  suit  or 
proceeding  ;    and  "person"  shall  mean  any  person 
whether  a  party  to  the  suit  or  proceeding  or  not ;  and 
the  words  "person"  or  "party"  shall  include  a  body 
politic  or  corporate. 
(3.)  The  word  "affidavit"  shall  include  statutable  affirma- 
tions, and  attestations  upon  honour,  and  the  word 


Rule  20. 
Transfer  of 
salts  or  pro- 
ceedings from 
one  court  to 
another  in 
certain  cases. 

Rule  21. 
Taxing  officer. 

Rule  22. 
Interest  on 
debts. 


Rule2S. 
Interest  on 
legacies. 

Rule  24. 
Decrees  to  be 
registered. 
Sect.  15  of  the 
act 

Rule  25. 
Ibrmt  4G,  47. 


RuU  2G. 
Forms. 


Rule  27. 
General  prac- 
tice rule. 
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^'swora"   shall    include   affirmed    according   to    the 

statute  and  attested  upon  honour : 
(4.)  Where  any  number  of  days  is  mentioned  it  shall  mean 

"clear  days." 
(5.)  The  word  "court"  shall  mean  the  county  court  having 

jurisdiction  in  the  suit  or  proceeding,  and  the  words 

"judge"  and  "registrar"  shall  respectively  mean  the 

judge  and  registrar  of  that  court. 


ORDERS  UNDER  THE  COMPANIES  ACT,  1867  ;  AND 
THE  INDUSTRIAL  AND  PROVIDENT  SOCIETIES 
ACT,  1862. 

The  general  order,  rules  and  forms  of  the  high  court  of  25  &  26  Vict 
chancery  regulating  for  the  time  being  the  mode  of  proceeding  cc.  86,  89. 
under  "The  Companies  Act,  1862,"  shall  be  the  orders,  rules,  80  &  81  Vict 
and  forms  in  all  proceedings  in  the  county  courts  for  the  wind-  c.  181. 
ing  up  of  a  society  registered  under  "  The  Industrial  and  Pro- 
vident Societies  Act,  1862,"  or  for  the  winding  up  of  a  com- 
pany under  "The  Com  pinnies  Act,  1867,"  so  far  as  the  same 
are  applicable :   Provided  that,  where  it  shall  appear  to  the 
court  inconvenient  that  the  Bank  of  England  should  be  the 
bank  used  for  the  purposes  mentioned  in  the  order  and  rules,  it 
shall  be  competent  for  the  court  to  name  some  bank  to  be  used 
in  lieu  of  the  Bank  of  England. 
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LIST    OF    FOEMS. 


FORMS  IN  COMMON  LAW. 

PAOB 

General  form  of  headings,  &c.      -  -  -  -  -  -651 

No.  1.  Undertaking  by  next  friend  of  infant  to  be  responsible  for  defend- 
ant's costs       ------,     662 

No.  2.  Agreement  to  giye  jurisdiction  to  a  county  court  under  sect  23  of 

19  &  20  Vict  c.  108 662 

No.  3.  Affidavit  under  sect.  2  of  SO  &  31  Vict.  c.  142       -  -  -  662 

No.  4.  Notice  to  registrar  as  to  service  of  summons  under  sect  2  of  80  & 

31  Vict  c.  142,  and  of  consent  to  payment  by  instalments 

under  that  section  or  sect  28  of  19  &  20  Vict  c  108  -  6SS 

No.  6.  Plaint  note  on  entering  plaint        .....  553 

No.  6.  Letter  to  be  sent  with  summons  out  of  district       ...  664 

No.  7.  Summons  to  appear  to  a  plaint      .....  664 

No.  8.  Affidavit  of  service  of  summons     -  -     .       -  -  -  566 

No.  9.  Notice  of  non-service  of  a  summons  ....  555 

No.  10.  Notice  of  doubtful  service  of  summons    ....  65^ 

No.  11.  Summons  to  obtain  judgment  by  default  on  personal  service  -  666 
No.  12.  Notice  under  sect.  29  of  19  &  20  Vict.  c.  108,  and  (where  service 

not  by  plaintiff)  under  sect.  2  of  SO  &  31  Vict  c.  142  -  668 

No.  13.  Summons  under  '*The  Summary  Procedure  on  Bills  of  Exchange 

Act,  1855 "     -  -  -  -  -  -  -  668 

No.  14.  Certi6cate  of  deposit        ......  55$ 

No.  16.  Notice  of  sureties  ......  559 

No.  16.  Affidavit  of  justification  -  -  -  -  -  -  669 

No.  17.  Bond  under  "  The  Summary  Procedure  on  Bills  of  Exchange 

Act,  1856 " 669 

No.  18.  Notice  of  leave  given  to  defend  .  -  -  .  -  660 

No.  19.  Notice  to  the  defendant  of  the  day  on  which  cause  is  to  be  heard 

upon  leave  being  given  to  defend       ....  ^50 

No.  20.  Notice  of  payment  into  court  of  whole  claim  ...  $^ 
No.  21.  Particulars  of  plaintiff's  demand  or  cause  of  action  in  actions  of 

contract  ordered  to  be  tried  in  a  county  court  under  30  dc  31 

Vict  c.  142,  s.  7 661 

No.  22.  Notice  of  trial  of  action  of  contract  ordered  to  be  tried  in  a 

county  court  under  30  k  31  Vict,  c  142,  a.  7  -  -  661 

No.  23.  Sutement  of  plaintiff's  cause  of  action  in  actions  of  tort  remitted 

under  30  6c  31  Vict  c.  142,  •.  10,  to  be  tried  in  a  county  court  661 
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No.  2i.  Notice  of  trial  of  action  of  tort  remitted  under  30  &  31  Vict. 

c.  142,  s.  10,  to  be  tried  in  a  county  court       ...  5^ 

No.  25.  Affidavit  for  discovery     -----.  56S 

No.  26.  Order  for  discovery          -----.  55$ 

No.  27.  Affidavit  in  obedience  to  order  for  discovery        ...  553 

No.  23.  Interrogatories  affidavit  ......  564 

No.  28a.  Order  for  an  oral  examination    .....  624 

No.  29.  Notice  of  payment  of  part  of  claim  into  court       ...  564 

No.  30.  Notice  of  set-off  -            ......  $64 

No.  31.  Notice  of  special  defence              ...             .            .  5^5 

No.  32.  Notice  to  be  given  by  defendant  under  6  &  7  VicL  c.  96,  s.  1,  in  an 

action  for  libel  or  slander  remitted  under  30  &  31  Vict  c.  142* 

8.  10,  to  be  tried  in  a  county  court     ....  565 

No.  33.  Notice  to  be  given  by  defendant  under  6  &  7  VicL  c.  96,  s.  2, 

in  an  action  for  libel  remitted  under  30  &  31  Vict.  c.  142, 

B.  10,  to  be  tried  in  a  county  court       ....  566 

No.  34.  Summons  to  witness         ......  566 

No.  35.  Order  fining  a  witness  for  non-attendance            ...  566 

No.  36.  Warrant  of  execution  against  the  goods  of  a  witness  for  a  fine     -  567 

No.  37.  Notice  to  be  sent  with  all  warrants  of  execution  against  the  goods  568 

No.  38.  Affidavit  to  obtain  a  warrant  under  secU  31  of  19  8r  20  VicL 

c.  108 568 

No.  39.  Warrant  to  bring  up  a  prisoner  to  give  evidence  under  secL  31  of 

19  &  20  VicL  c.  108 568 

No.  40.  Order  for  changing  the  venue  under  either  secL  20  or  22  of  19  &  20 

VicL  c  108 569 

No.  41.  Notice  by  court  to  which  an  action  has  been  sent  of  the  day  of 

hearing           .......  569 

No.  42.  Notice  of  objection  under  sect.  39  of  19  &  20  VicL  c.  108           -  569 
No.  43.  Bond  under  secL  89  of  19  &  20  VicL  c.  108        -            -            -  569 
No.  44.  Consent  that  court  shall  decide  in  an  action  where  title  has  inci- 
dentally come  in  question        .....  570 

No.  45.  Notice  to  be  sent  to  both  parties  under  sect.  26  of  19  &  20  VicL 

c.  108 -            -  570 

No.  46.  Registrar's  notice  of  jury             -            -            -            -            -  570 

No.  47.  Summons  to  jurors           ......  570 

No.  48.  Order  fining  a  juror  for  non-attendance  -            -            -            -  571 

No.  49.  Warrant  of  execution  against  the  goods  of  a  juror  for  a  fine         -  571 

No.  50.  Order  to  adjourn  proceedings      .....  571 

No.  51.  Order  appointing  guardian  named  by  infant  defendant  -            -  572 

No.  52.  Order  appointing  guardian  of  infant  defendant  where  defendant 

does  not  name  a  guardian       .....  572 

No.  6Z,  Order  for  costs  to  defendant  where  plaintiff  does  not  appear        -  572 

No.  54.  Agreement  under  secL  69  of  19  &  20  VicL  c.  108           -            -  572 

No.  65,  Judgment  against  defendant  for  payment  of  costs            -            -  572 

No.  56.  Judgment  for  defendant,  or  of  nonsuit     ....  572 

No.  57.  Judgment  for  plaintiff     ......  573 

No.  58.  Notice  to  high  bailiff  under  rule  28         -            -            -            -  573 
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No.  59.  Notice  of  desire  to  examine  defendant  as  to  certain  debts  due  to 

him     --------  673 

No.  60.  Order  when  garnishee  present     ....            -  573 

No.  6].  Summons  in  nature  of  scire  facias  upon  a  garnishee        -            -  574 

No.  62.  Judgment  against  garnishee         .....  574 

No.  63.  Execution  against  garnishee        .....  575 

No.  64.  Warrant  of  commitment  on  hearing  of  plaint       ...  575 
No.  65.  Certificate  of  the  result  of  the  hearing  of  a  cause  under  sect.  26 

of  19  &  20  Vict.  c.  lOS 575 

No.  66.  Order  to  suspend  order  of  judgment         ....  576 

No.  67.  Order  for  costo  of  the  day  under  sect.  40  of  1 9  &  20  Vict  c.  108  -  576 

Na  68.  Order  for  costs  of  the  day  under  sect.  41  of  19  &  20  Vict.  c.  108-  576 

No.  69.  Notice  to  plaintiff  of  payment  of  instalment         ...  575 

No.  70.  Warrant  of  execution  against  goods  of  defendant             -            -  576 

No.  71.  Warrant  of  execution  against  the  goods  of  plaintiff          -            -  577 

No.  72.  Application  for  judgment  summons         ....  578 

No.  73.  Judgment  summons         -...-.  579 

No.  74.  Warrant  of  commitment  --..--  579 

No.  75.  Order  for  payment  by  instalments  on  a  judgment  summons          -  580 

No.  76.  Certificate  for  the  discharge  of  a  defendant  from  custody             -  581 
No.  77.  Order  for  a  new  trial        -            -            -            -            -            -581 

-No.  78.  Order  to  rescind  a  former  order    -            -            -            -            -  581 

No.  79.  Interpleader  summons  to  execution  creditor        .            -            .  531 
No.  80.  Interpleader  summons  to  a  claimant  setting  up  a  claim  to  the 

goods  or  the  proceeds  thereof  .....  582 

No.  81.  Interpleader  summons  to  a  claimant  setting  up  a  claim  to  rent  in 

respect  of  the  premises  upon  which  the  execution  was  levied  -  582 
No.  82.  Interpleader  summons  to  an  execution  creditor,  and  to  the  high 
bailiff,  where  claimant  claims  damages  as  well  as  the  goods 

seized  ..--♦..-  583 
No.  83.  Inte^Ieader  summons  to  a  claimant  setting  up  a  claim  to  damages 

as  well  as  to  the  goods  or  the  proceeds  thereof            -            -  583 
No.  84.  Order  to  an  interpleader  summons  where  the  claim  is  not  esta- 
blished            -            -            -            -            -            -            -  584 

No.  85.  Order  on  an  interpleader  summons  where  the  claim  is  established  584 
No.  86.  Order  on  an  interpleader  summons  where  both  goods  and  damages 

are  claimed  and  the  claim  to  neither  is  established      -            -  584 
No.  87.  Order  on  an  interpleader  summons  where  both  goods  and  damages 

are  claimed  and  the  claim  to  both  is  established          -            -  585 
No.  88.  Order  on  an  interpleader  summons  where  both  goods  and  damages 
are  claimed  and  the  claim  to  the  goods  U,  but  that  to  damages 

If  not,  established         ......  535 

No.  89.  Order  on  an  interpleader  summons  where  both  goods  and  damages 
are  claimed  and  the  claim  to  the  goods  U  not,  but  the  claim  to 

damages  it,  established            -            -            -            -           -  585 

No.  90.  Claim  of  an  execution  creditor  for  damages  from  a  high  bailiff 

under  30  &  31  Vict,  c  142,  s.  31        -           -            -           -  586 
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No.  91.  Order  on  an  interpleader  summons  by  execution  creditor  against 

a  high  bailiff*  where  the  claim  to  damages  is  established  -     686 

No.  92.  Order  on  an  interpleader  summons  by  an  execution  creditor  against 

a  high  bailiff*  where  the  claim  to  damages  is  not  established   -    686 
No.  98.  Order  on  interpleader  summons  where  both  goods  and  damages 
are  claimed  and  money  is  paid  into  court  in  respect  of  the 
latter,  and  the  claim  to  the  goods  is  established,  and  the  money 
paid  into  court  is  found  to  be  sufficient  to  satisfy  the  damages  -    687 
No.  94.  Order  on  an  interpleader  summons  where  both  goods  and  damages 
are  claimed  and  money  is  paid  into  court  in  respect  of  the 
latter,  and  the  claim  to  the  goods  is  established,  and  the  money 
paid  into  court  is  adjudged  insufficient  ...    687 

No.  95.  Order  on  an  interpleader  summons  by  an  execution  creditor 
against  a  high  bailiff*  for  damages,  and  when  the  high  bailiff 
pays  money  into  court  -  -  -  -  -    688 

No.  96.  Warrant  of  execution  against  the  goods  of  claimant  -  -     688 

No.  97*  Bond  where  a  plaintiff*  is  appellant  ....     689 

Na  98.  Bond  where  defendant  is  appellant  ....     590 

No.  99.  Case  on  appeal    .......    690 

No.  100.  Admission  of  claim  or  part  of  claim  under  sect  8  of  IS  &  14  VicL 

c.  61    -  -  -  -  -  -  -  -    691 

No.  101.  Affidavit  of  signature  to  admission,  sect.  8  of  13  &  14  Vict.  c.  61     691 
No.  102.  Notice  to  plaintiff*  of  admission  of  claim  under  sect.  8  of  IS  &  14 

Vict.  c.  61       -  -  -  -  -  -  -    691 

No.  108.  Notice  to  plaintiff*  of  admission  of  part  of  claim  under  sect.  8  of 

IS  &  14  Vict.  c.  61 591 

No.  104.  Admission  under  sect  9  of  13  &  14  Vict  c.  61  -  -  -     592 

No.  105.  Affidavit  of  signature  under  sect  9  of  13  &  14  Vict  c.  61  -    692 

No.  106.  Notice  to  defendant  where  any  change  of  plaintiff*         -  -     592 

No.  107.  Summons  in  naturespf  scire  facias  where  any  change  of  defendant    592 
No.  108.  Judgment  on  scire  facias  on  change  of  defendant  -  -    693 

No.  109.  Judgment  against  an  executor  who  has  wasted  assets     -  •    593 

No.  110.  Judgment  against  an  executor  who  has  denied  his  representative 

character         .......    694 

No.  111.  Judgment  against  an  executor  who  has  pleaded  a  release  of  the 

claim  to  himself  ......    694 

No.  112.  Judgment  against  executor  or  administrator  who  admits  his 

representative  character,  and  denies  the  demand         -  -    694 

No.  113.  Judgment  against  executor  or  administrator  where  he  admits  his 
representative  character,  but  denies  the  demand,  and  alleges 
total  or  partial  administration  of  assets^  and  the  plaintiff*  proves 
his  demand,  and  the  defendant  proves  administration  -    595 

No.  114.  Judgment  against  executor  or  administrator  where  the  defend- 
ant admits  his  representative  character,  but  denies  the  demand, 
and  alleges  total  or  partial  administration  of  assets,  and  the 
plaintiff*  proves  his  demand,  and  the  defendant  does  not  prove 
the  administration      ......    595 
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No.  116.  Judgment  against  an  executor  or  administrator  who  admits  his 
representative  character  and  the  plaintiff's  demand,  but  alleges 
a  total  or  partial  administration  of  assets,  and  proves  the  admi- 
nistration        .......    590 

No.  116.  Judgment  against  an  executor  or  administrator  who  admits  hit 
representative  character  and  the  plaintiff's  demand,  but  alleges 
a  total  or  partial  administration  of  assets,  and  does  not  prove 
the  administration       ......    596 

No.  117.  Summons  to  an  executor  of  plaintiff's  intention  to  apply  to  the 
court  where  assets  have  come  to  defendant's  hands  since  judg- 
ment   --.-.--.    697 
No.  118.  Warrant  of  execution  against  the  goods  of  a  testator      -  -    697 

No.  119.  Judgment  against  an  executor  on  a  devastavit  ...    698 
No.  120.  Order  of  reference  .-.--.    598 

No.  121.  Summons  to  a  tenant  or  other  person  holding  over         -  -    699 

No.  122.  Summons  under  sect.  62  of  19  &  20  Vict  c.  108  -  -    600 

No.  123.  Order  for  recovery  of  tenement  ....    goO 

No.  124.  Warrant  for  giving  possession  of  tenement         ...    600 
No.  126.  Summons  in  ejectment  -  -  -  -  -    601 

No.  126.  Notice  of  withdrawal  of  action  as  to  the  whole  or  part  of  property    602 
No.  127.  Notice  in  ejectment  that  a  person  not  originally  made  a  defend- 
ant will  appear  and  defend     .....    602 

No.  128.  Notice  in  ejectment  that  a  defendant  will  limit  his  defence  to 

part  of  the  property     ......     602 

No.  129.  Judgment  in  ejectment  for  all  the  plaintiffs  for  the  whole  pro- 
perty -  -  -  -  -  -  -  -602 

No.  130.  Judgment  in  ejectment  for  all  the  plaintiffs  for  part  of  the  pro- 
perty against  one  of  the  defendants,  and  for  the  other  defend- 
ants as  to  the  residue  of  the  property  ....    608 

No.  181.  Judgment  in  ejectment  for  one  of  the  plaintiffs  for  all  the  pro- 
perty against  all  the  defendants  ....    608 

No.  182.  Judgment  in  ejectment  for  plaintiff  whose  title  has  expired 

before  trial      .......    604 

No.  183.  Judgment  in  ejectment  for  defendant    ....    604 

No.  134.  Judgment  in  ejectment  for  defendant's  costs  where  plaintiff  doet 

not  appear      .-.----    604 

No.  136.  Heading  and  conclusion  for  special  case  in  ejectment    -  -    604 

No.  136.  Warrant  of  execution  in  ejectment  for  possession  and  costs       -    606 
No.  137.  Special  warrant  of  execution  in  ejectment  for  possession  and 
costs  where  one  of  several  plaintiffs  has  died  after  judgment 
and  before  execution  executed  ....    606 

No.  138.  Judgment  in  ejectment  for  plaintiff  where  defendant  is  joint 

tenant,  tenant  in  common,  or  coparcener  with  plaintiff,  and 

an  actual  ouster  is  proved     ...  -  -    606 

No.  139.  Judgment  in  ejectment  for  defendant  where  defendant  is  joint 

tenant,  tenant  in  common  or  coparcener  with  the  plaintiff, 

and  no  actual  ouster  is  proved  ....    606 
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No.  140.  Order  in  ejectment  for  the  lubstitution  of  the  heir  or  other  re- 
presentative of  a  sole  plaintifTwho  dies  before  the  return  day 
for  such  deceased  plaintiff,  and  for  the  continuation  of  the 
action  in  the  name  o(  the  heir  or  other  representative  -     607 

Na  141.  Order  in  ejectment  for  the  substitution  of  the  heir  or  other  re- 
presentative of  one  of  several  plaintiffs  who  dies  before  the 
return  day  for  such  deceased  plaintiff,  and  for  the  continua- 
tion of  the  action  in  the  names  of  the  surviving  plaintiff  and 
of  the  heir  or  other  representative  of  the  deceased  plaintiff    -    607 
No.  142.  Judgment  in  ejectment  for  substituted  plaintiff  -  -    608 

No.  143.  Judgment  in  ejectment  for  surviving  and  substituted  plaintiff  -    609 
No.  144.  Order  in  ejectment,  giving  leave  to  a  party  claiming  the  pro- 
perty on  the  death  of  defendant,  who  dies  before  the  return 
day,  to  appear  and  defend  in  the  place  of  such  deceased  de- 
fendant -------    609 

No.  145.  Summons  in  ejectment  in  the  nature  of  a  scire  facias  for  costs 

against  the  representative  of  a  deceased  defendant     -  -    610 

No.  146.  Judgment  in  ejectment  for  plaintiff  who  has  withdrawn  the  ac- 
tion as  to  part  of  the  property  -  -  -  -    610 

No.  147.  Confession  in  ejectment  by  defendant  of  plaintiff's  title  to  the 

property  -  -  -  -  -  -  -611 

No.  148.  Confession  in  ejectment  by  defendant  defending  separately  for 

part  of  the  property  of  plaintiff's  title  to  such  part     -  -    61 1 

No.  149.  Judgment  in  ejectment  for  plaintiff,  where  a  defendant,  defend- 
ing  separately  for  part  of  the  property,  admits  plaintiff's  title 
to  such  part,  and  the  action  proceeds  for  the  recovery  of  the 
remainder  of  the  property       -  -  -  -  -    61 1 

No.  150.  Notice  in   ejectment    by    mortgagee   against  mortgagor  that 
defendant  has  paid  into  court  a  sum  of  money  for  principal, 
interest  and  costs       -  -  -  -  -  -612 

No.  151.  Order  in  ejectment  by  mortgagee  against  mortgagor  (all  money 
due  for  principal,  interest  and  costs  having  been  paid  into 
court)  upon  plaintiff  to  reconvey  to  the  defendant  the  mort- 
gaged property  -  -  -  -  -  -612 

No.  152.  Order  in  ejectment  by  mortgagee  against  mortgagor  (a  certain 
sum  having  been  paid  into  court  for  principal,  interest  and 
costs),  that  defendant  shall  pay  a  further  sum  into  court,  and 
that  upon  such  payment  being  made  the  plaintiff  shall  re- 
convey  the  mortgsged  property  to  the  defendant  -  -  613 
No.  158.  Particulars  or  statement  of  the  cause  of  action  under  sect.  12  of 

30  &  31  Vict.  c.  141 613 

Na  154.  Notice  to  distrainer  of  goods  [or  cattle]  intended  to  be  replevied    614 
No.  155.  Bond  in  replevin  under  sect.  65  of  19  &  20  Vict.  c.  108  -    614 

No.  156.  Bond  in  replevin  under  sect.  66  of  19  &  20  Vict.  c.  108  -     615 

No.  157.  Warrant  to  high  bailiff  to  replevy  .  -  .  -    616 

No.  158.  Judgment  for  defendant  in  replevin  for  rent      -  .  -    616 

No.  159.  Judgment  for  defendant  in  replevin  of  cattle  damage  feasant     -    616 
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No.  160.  Judf^ment  in  detinue      -  -  -  -  -  -617 

No.  161.  Warrant  of  execution  in  detinue  against  goods  of  defendant      -    617 
No.  162.  Summons  under  the  Friendly  Societies  and  other  Acts  -     618 

No.  163.  Order  under  the  Friendly  Societies  and  other  Acts        -  -    618 

No.  164.  Order  for  warrant  of  execution  to  issue   under  the  Friendiv 

Societies  and  other  Acts         -  -  -  -  -618 

No.  165.  Warrant  of  execution  against  the  goods  under  the  Friendly 

Societies  and  other  Acts  -  -  -  -.  -     619 

No.  166.  Warrant  of  commitment  for  contempt    -  -  .  .     620 

No.  167.  High  bailiff's  warrant  to  registrar  of  foreign  court        -  -     620 

No.  168.  Order  under  19  &  20  Vict  c.  97,  s.  2    -  -  -  -     620 

No.  169.  Distringas  and  warrant  of  execution  against  defendant's  goods 
for  the  amount  of  damages  for  non-delivery  of  the  goods  (sop- 
posing  the  goods  deliyered  under  the  order  and  distringas), 
and  costs,  under  19  &  20  Vict  c.  97,  s.  2        -  -  -    621 

No.  170.  Warrant  of  execution  against  defendant's  goods  under  19  &  20 
Vict  c.  97,  s.  2,  where  plaintiff  exercises  the  option  of  having 
the  damages  assessed  for  the  non-delivery  of  the  goods  (where 
the  goods  are  not  delivered  pursuant  to  the  order)  levied  by 
distress  and  sale  of  defendant's  goods  ...    622 
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General  form  of  headings  and  conclusions  of  forms            ...  625 
No.  1.  Undertaking  by  next  friend  of  infant  tq  be  responsible  for  defend- 
ant's costs       -----..  626 

No.  2.  Affidavit  in  support  of  application  for  substituted  service  -            -  626 

No.  S.  Order  for  substituted  service          .....  627 

No.  4.  Administration.    (Clause  1  of  sect.  1  of  the  Act)              -            -  627 

No.  5.  Execution  of  trusts.    (Clause  2  of  sect.  1  of  the  Act)       -            -  628 

No.  6.  Foreclosure.    (Clause  8  of  sect.  1  of  the  Act)       ...  629 

No.  7.  Specific  performance.    (Sect  9  of  30  &  81  Vict  c.  142)  -            -  629 

No.  8.  Under  Trustee  Belief  Act    ( Clause  6  of  sect  1  of  the  Act)          -  630 

No.  9.  Under  Trustee  Acts           ......  680 

No.  10.  Maintenance  and  advancement  of  infants.    (Clause  6  of  sect.  1  of 

the  Act)          -           -           -           -           -           -           -  681 

No.  11.  Partnership.    (Clause  7  of  sect  1  of  the  Act)     ...  631 
No.  12.  Notice  of  application  for  order  in  the  nature  of  injunction. 

(Clause  8  of  sect  1  of  the  Act)           -           -           -           -  682 
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FORMS  IN  COMMON  LAW. 


General  Form  of  Heading  and  Conclusion  of  all  Notices  and 

Admissions. 

No.  of  Plaint. 
In  the  county  court  of  holden  at  •        {when  known.) 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant 
(Seal.)    [Where  sent  or  issued  by  coort.] 

•  ••••• 
Dated  this  day  of 

Sig;natnre  of  Registrar  or  of 
person  sending  notice. 
Note, — In  all  forms  to  he  printed  for  the  future  the  number  of  plaint 
and  number  of  warrant  should  be  in  the  ri^ht  hand  comer  of  theform^ 
instead  of  the  left  hand  comer,  so  as  to  facilitate  reference  where  papers 
are  joined  together. 

General  Form  of  Heading  and  Conclusion  of  Orders,  Judgments 

and  Warrants. 

No.  of  Plaint 
In  the  connty  conrt  of  holden  at 

(Seal.)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant 

•  ••••• 

Glyen  under  the  seal  of  the  court,  this  day  of  18    . 

By  uie  court. 

Begistrar  of  the  conrt 


General  Form  of  Heading  and  Conclusion  of  Affidavits. 

No.  of  Flamt 
(when  known.) 
In  the  connty  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant 

Sworn  at  in  the  county  of  ] 

this  day  of  one  thousand  > 

eight  hundred  and  before  me,    ) 

Oo2 


ti't'l  Farm* — Cammom  Law, 

Mem.  to  be  made  on  any  Order  or  other  Document  agned  hj 

One  Judge  acting  for  another. 

Thu  [at  the  eate  may  he]  wft»  nude  {or  gruitni]  and  signed  br  jn^e  Z. 
ftcting  in  the  nuicter  for  judge  A^  nndcr  the  pcoriaoos  ci  sect.  ^  ck  tbe 
Coaaij  Couru  Act,  lee7. 


Mem.  to  Ije  placed  at  foot  of  every  Sammons,  Notice,  Judgmeal^ 
Order,  Warrant,  or  any  other  Process  of  the  Court. 

Jlfmn  <A  attendADce  at  the  office  of  the  registrar  [j^laee  efpfire^  frank. 
ten  till  foar  oV-lrjck,  except  on  [here  insert  the  day  om  wkick  the  ofiee 
will  he  closed],  when  the  oflBce  will  be  closed  at  one  o'clock. 


No.  1.  Undertaking  by  Next  Friend  of  Infimt  to  be  reeponaible 

for  Defendant's  Costs. 

Ko.  of  Plaini. 
Jlulc  4.  In  the  conntj  court  of  bolden  at 

I,  the  nnderHigned  being  the  next  friend  of  A.  B.,  who  is  an  in- 

fant, and  who  in  desirons  of  entering  a  plaint  in  this  conrt  against  C.  D^ 
of  Ac,  hereby  nndertake  to  lie  resiKmsible  for  the  costs  of  the  said  C.  D^ 
of  Scc.f  in  ftuch  canne,  and  that  if  the  said  A.  B.  fail  to  par  to  the  said 
C.  D.,  when  and  in  such  manner  as  the  court  shall  order,  all  snch  costs  of 
such  cause  as  the  court  shall  direct  him  to  paj  to  the  said  C.  D^  I  will 
forthwith  rmy  the  same  to  the  registrar  of  the  court. 
Dated  this  day  of  18     . 

(Signed) 


No.  2.  Agreement  to  give  Jurisdiction  to  a  County  Court  onder 

Sect.  23  of  19  &  20  Vict.  c.  108. 

Jlule  267.  W®  [p^  the  respective  attomics  of]  A.  B.,  of  &c  ,  and  C.  D.,  of  &c.,  do 

hereby  agree  that  the  county  court  of  holden  at  shall  hare 

power  to  try  an  action  to  be  brought  by  A.  B.  against  C.  D.  for  tinder 

the  provisions  of  sect.  23  of  19  &  20  Vict.  c.  108. 
Given  under  our  hands  this  day  of  18    . 

A.  B.  [or  E.  F.,  attorney  for  A.  B.] 
C.  D.  [or  G.  H.,  attorney  for  C.  D.J 


No.  3.  Affidavit  under  Sect.  2  of  30  &  31  Vict.  c.  142. 

Jlitlc  40.  If  A.  B.,  of  &c.  lor  agent  for  C.  D.]  make  oath  and  say  that  E.  F.  is 

indebted  to  me  [or  to  the  said  C.  D.J  in  the  sum  of  for  and  I 

further  say  that  the  were  solcl  and  delivered  to  the  said  E.  F.  to  be 

dealt  with  In  the  way  of  his  trade  of  a 

A.B. 
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No.  4.  Notice  to  Registrar  as  to  Sor\'ice  of  SummoDs  under 
Sect.  2  of  30  &  31  Vict,  c  142,  and  of  Consent  to  Payment 
by  Instalments  under  that  Section  or  Sect.  28  of  19  &  20 
Vict.  c.  108. 

No.  of  Plaint       Rule  40. 
In  the  connty  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.»  defendant. 
Take  notice  that  (♦  the  plaintiff  or  his  attorney,  or  some  clerk  or  seirant 
in  the  permanent  employ  of  the  plaintiff  or  of  his  attorney,  will  serre  the 
sararaons  in  this  action  parsnant  to  the  30  &  31  Vict  c.  142,  s.  2,  and  that) 
the  plaintiff  consents  to  accept  payment  of  the  debt  and  costs  in  this  action  on 
or  before  the         day  of  18     [or  by  instalments  of  &      every  month, 

nntil  the  debt  and  costs  be  paid,  the  first  instalment  to  be  paid  on  the 
dav  of  18    .] 

bated  this  day  of  18    . 

A.  B.,  plaintiff, 
or 
To  the  registrar  of  the  court  E.  F.,  Plaintiff's  attorney  or 

and  to  the  defendant  agent 


{Seal) 


No.  5.  Plaint  Note  on  entering  Plaint 
In  the  county  court  of  holden  at 


A.  B.,  plaintiff, 

against 
C.  D.,  defendant 


No.  of  Plaint       Vulc  46. 


Fees  paid. 


The  above  cause  was  entered  this  day,  and  will  be  tried  at  on 

the  day  of  at  o'clock  in  the  noon. 

Registrar  of  the  court. 
Dated  this  day  of  18    . 

JTie  Hearing  fees  mtist  be  paid  be/ore  the  cavte  ii  called  on, 
[N.B.— If  you  obtain  a  judgment  against  the  dependant,  all 

MONIES  ORDERED  TO  BE  PAID  THEREUNDER  MUST  BE  PAID  INTO  COURT, 
AND  MUST  NOT  BE  RECEIVED  BY  YOU.  (See  tect.  45  of  Id  4"  20  Viet. 
0.  108.) 

Brifig  this  note  when  you  come  to  the  court  or  to  the  office  for  any  pur- 
pose connected  with  this  cause.  On  the  day  of  hearing  bring  all  books, 
4^c.  necessary  to  prove  your  case. 

Money  will  be  paid  out  of  caurt  ONLY  on  production  of  this  note,  and 
upon  your  or  your  agenVs  PERSONAL  ATTENDANCE,  as  the  book  must  be 
signed  by  you  or  your  agent,  and  no  officer  of  the  court  is  allowed  to  sign 
it  as  your  agent. 


*  Words  within  parentheses  to  be  omitted  if  notice  given  under  sect  28 
of  19  &  20  Vict  c.  108. 


564  Forms — Common  Law. 

If  the  defendant  mill  gign  a  statement  at  the  office  of  the  registrar 
confessing  that  he  owes  you  the  moneys  or  \f  you  and  he  will  sign  an 
agreement  at  the  registrar's  office  as  to  the  amount  dfie^  and  will  consent 
to  a  judginent  or,  ^o.,  you  will  only  have  to  pay  half  the  usual  hearing 
fee. 

If  the  debt  or  claim  exceed  five  pounds  you  may  have  the  cause  tried 
by  a  jury,  on  giving  notice  in  writing  at  the  registrar's  officio  three  clear 
days  before  the  hearing,  and  on  payment  of  five  shillings  for  the  use  of 
such  jury. 

Summonses  for  witnesses  and  for  theprodu^ion  of  documents  map  be 
obtained  at  the  office,  upon  payment  of  the  proper  fee."] 


9  &  10  Vict.  No.  6.  Letter  to  be  sent  with  Summons  out  of  District. 

19  &' 20  Vict  No.  of  Plaint. 

108  8.  16  ^  *^®  county  court  of  holden  at 

Hule  11.  I  hereby  request  that  you  will  serve  the  accompanying  summons 

immediately,  and  return  the  inclosed  copy  of  the  same  to  me,  with  the 
afSdavit  of  service  required  by  sect.  62  of  9  &  10  Vict  c.  95.  The  de- 
fendant [or  witness]  is  stated  to  reside  at  [^here  insert  the  full  address 
given  in  the  summons']. 

Your  obedient  servant, 

Registrar  of  the  court. 
To  the  high  bailiff  of  the  county  court 
of  holden  at 


No.  7.  Summons  to  appear  to  a  Plaint. 

No.  of  Plaint 
Rule  47.  In  the  county  court  of  holden  at 

{Seal,^  Between  A.  B.,  plaintiff, 

[Address,  description,'] 
and 
C.  D.,  defendant, 
\^Address,  description.'] 
(a)  Insert  this        Ca)  [^Issued  "  by  leave  of  the  court "  or  "  by  leave  of  the  registrar."] 
when  neoes-  x  on  are  hereby  summoned  to  appear  at  a  conuty  court  to  he  holden  at 

saxy.  on  the  day  of  18    ,  at  the  hour  of  in  the        noon, 

Hule  49  ^  answer  the  plaintiff,  to  a  claim,  the  particulars  of  which  are  hereunto 

annexed.  [  Where  the  amount  of  the  claim  does  not  exceed  forty  shillings, 
after  **  claim  "  strike  out  the  words  "  the  particulars  of  which  are  here- 
unto annexed,"  and  state  shortly  the  substance  of  the  claim.] 
Dated  this  day  of  18    . 

Begistrar  of  the  court 

£    s.    d. 

Debt  or  claim 

Costs  of  plaint 

Attorney's  costs 

Total  amount  £ 
To  the  defendant 

[N.B.— IP  YOU  OWE  THE  MONEY,  AND  WILL  COKSEKT  TO  A  JX7DO- 
MENTy  YOU  WILL  BATE  HALF  THE  HEASmQ  FEE.] 

(^See  back.) 
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[^To  be  indorsed  on  the  9vmmcm.'\ 

If  you  confess  the  plaintiff's  claim, — by  doing  which  yon  will  save  half 
the  hearing  fee, — you  should  sign  and  deliver  your  confession  to  the  regis- 
trar of  the  court  five  clear  days  before  the  day  of  hearing ;  but  you  may 
deliver  your  confession  at  any  time  before  the  cause  is  called  on,  subject  to 
the  payment  of  any  further  costs  which  your  delay  may  have  caused  the 
plaintiff  to  incur. 

If  you  and  the  plaintiff  can  agree  as  to  the  amount  due  and  the  mode  of 
payment,  and  will  before  the  cause  is  called  on  for  trial  sign  a  memorandum 
of  such  agreement  at  the  registrar's  office  or  before  an  attorney,  you  will 
save  half  the  hearing  fee. 

If  you  pay  the  debt  and  costs,  as  stated  in  the  summons,  five  clear  days 
before  the  hearing,  you  will  avoid  further  costs ;  but  you  may  pay  the  same 
at  any  time  before  the  cause  is  called  on  for  trial,  subject  to  the  payment 
of  any  further  costs  which  your  delay  may  have  caused  the  plaintiff  to 
incur. 

If  you  admit  a  part  only  of  the  claim,  you  may,  by  paying  into  the  regis- 
trar's office  the  amount  so  admitted,  together  with  costs  proportionate  to  the 
amount  you  pay  in,  five  clear  days  before  the  day  of  hearing,  avoid  further 
costs,  unless  the  plaintiff,  at  the  hearing,  shall  prove  a  claim  against  yon 
exceeding  the  sum  so  paid. 

If  you  intend  to  rely  on  a  8ET-0FP,  INFANCY,  coverture,  a  STATUTE 

OF  LIMITATIONS,  or  a  DISCHARGE  under  a  BANKRUPT  or  an  INSOLVENT 

ACT,  as  a  defence,  you  must  give  notice  of  such  special  defence  to  the  regis- 
trar five  clear  days  before  the  day  of  hearing,  and  such  notice  must  contain 
the  particulars  required  by  the  rules  of  the  court ;  and  you  must  deliver  to 
the  registrar  as  many  copies  of  such  notice  as  there  are  plaintiffs,  and  an 
additional  copy  for  the  use  of  the  court.  If  your  defence  be  a  set-off, 
you  must,  with  each  notice  thereof,  deliver  to  the  registrar  a  statement  of 
the  particulars  thereof.  If  your  defence  be  a  tender  you  must  ])ay  into 
court,  before  or  at  the  hearing,  the  amount  tendered. 

If  the  debt  or  claim  exceed  five  pounds  you  may  have  the  cause  tried  by 
a  jury,  on  giving  notice  in  writing  at  the  registrar's  office  three  clear  dtkjn 
before  the  hearing,  and  on  payment  of  five  shillings  for  the  use  of  such 
jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  will  be 
issued  upon  application  at  the  office  of  the  registrar  of  the  court,  upon  pay- 
ment of  the  proper  fee. 

[N.B. —  Where  a  plaintiff  propotet  to  charge  in  the  summons  that  the 
defendant  has  had  assets,  and  has  wasted  them,  commence  with  the  above 
form  of  summons,  but  naming  defendant  as  executor  or  administrator  of 
the  deceased,  and  adding, 

"  And  the  plaintiff  alleges  that  you  the  defendant  have  money,  goods 
and  chattels,  which  were  the  property  of  deceased,  at  the  time  of 

his  death,  and  which  came  to  your  hands  as  executor  [^or  administrator'] 
of  the  said  deceased,  to  be  administered,  and,  if  you  have  not,  that  you 
have  withholden  and  wasted  the  same,  whereby  you  have  become  liable 
to  satisfy  the  plaintiff's  claim  and  his  costs  herein  out  of  your  own 
goods."] 


No.  8.  Affidavit  of  Service  of  Summons.  9  &  10  Vict 

c.  95,  8.  62. 
I  one  of  the  bailiffs  of  the  county  court  of  holden  at 

[or  I  the  above-named  plaintiff,  or  the  attorney  of  the  above-named  Rule  27. 

plaintiff,  or  the  clerk  or  servant  of  the  above-named  plaintiff,  or  of 

attorney  at  law],  make  oath  and  say,  that  I  did  on  the  day  of 
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IS  duly  serre  the  defendant  with  >  mnmioiiH,  ■  b^e  copy  wfaacof  ia 
hercnnto  annexed,  marked  A,  b;  deliTedng  the  same  personallj  to  tbs 
defendaot  [ur  at  the  caie  may  be,  r^kera  tvtaMOiunet  iituedanderMoet.i 
0/  80  #  31   Viet.  c.  142.] 

{Indorie  the  cupg-ijimmoiii  or  other  proeett  thm:  -  HiU  paper  markad 
"  A  "  t*  the  paper  r^erred  te  in  the  annexed  nffiJavit.') 


No.  9.  Notice  of  Non-Service  of  &  Summons. 
Take  noticb  that  the  samnionB  in  this  c&iue  bM  not  b«en  Nrred,  for 
the  fullowinf;  reason; — 

Dated  this  day  of  18    . 

To  the 

[PluntiS.]  E.  F.,  High  Bailiff. 


No,  10.  Notice  of  doubtful  Service  of  Summons. 

Take  notice  that  the  snmmniiB  in  this  camte  war  asBVBD  la  followi 
[here  iniert  the  bailiff'*  return  af»errice,a*  iitdorstd  an  the  *ui»mimti. 
YoD  mast  therefore  be  prepared  at  the  bearing  to  eatiaf;  the  judge  that  tM 
SDiunion^  has  come  to  toe  defendoDt's  knowledge. 

To  the  phuDtiS. 


19  &  20  Vict.  No.  11.  Summons  to  obtain  Jurlsmcnt  by  Default  on  personal 

c.  108.  a.  28;  Service. 

•nd  80  &  31  mi    i™.                           „      ,  „  .  , 

Vict  c.  1*2  PlainL 

^  3  '           '  In  the  conntj  conrt  of            holden  at 

(Scaf.)  BetvreeD  A.  B.,  plaindS. 

Bule  40.  [Addreti,  deicriptu>n.^ 

C.  D.,  defendant, 
[^Addreu,  deicription,'] 

Take  notice  that  nnlesa  at  least  six  clear  daja  before  the  [ioy  of  appear- 
ance toiiimMoni]  yon  retnm  to  the  registrar  of  this  court  at  [jttilM  ^it^M] 
the  notice  given  below,  dated  and 

signed  by  jonreelf,  or  roar  attomej  |   £ 

or  yonr  agent,  yon  will  not  afler- 

wanls  be  allowed  to  make  any  de-    Claim  ..         ..    — 

fence  lo  the  claim  which  the  plain-  | 

tiff  Dial^ea  on  yon,  as  per  margin,     Fee  for  plunt  . .  |  — 

the  particQlara  of  which  are  here-  , 

unto  annexed)  hot  the  )i1ainCifT  may    Attorney's  coata      ..I  — 
without  giving  any  proof  in  sopport  | 

of  snch  claim,  proceed  to  judgment  i 

and  execution.     If  yon  return  such         Total  amonnt  of  I      

notice  to  the  regiBtraj-  within   the  debt  and  coats  | 

time  Bpecified,  you  must  ap(>eBr  at  I 

a  county  court  to  be  holden  at  """ 

on  the  day  of  18    ,  at  the  hour  of  in  the 

answer  the  above  claim,  which  will  be  heard  on  Chat  day. 

Dated  this  day  of  18    . 

To  (he  defendant.  HegiHrar  of  I 
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Notice  of  IntenHan  to  defend  or  to  object  to  the  Jurisdiction  of 

the  Court. 

[^Ib  be  at  foot  of  iummont.'] 

No.  of  Plaint 
In  the  county  conrt  of  *  bolden  at 

•  A.  B.  r.  C.  D. 


I  intend  to  defend  this  cause 
court]  on  the  ground  or  grounds 


or  to  object  to  the  jurisdiction  of  the 
'here  state  the  ground  or  grounds']. 
Dated  this  daj  of  18    . 

(a)  Defendant. 

(•  To  be  filled  in  hy  registrar  previous  to  issue  of  summons.} 


See  back. 
[To  be  indorsed  on  the  summons.] 

If  jou  paj  the  debt  and  costs,  as  per  margin  on  the  other  side,  into  the 
registrar's  office,  before  the  day  of  hearing,  and  without  returning  the 
notice  of  intention  to  defend,  or  to  object  to  the  jurisdiction  of  the  courts 
you  will  aToid  further  costs. 

If  you  do  not  return  the  notice  of  intention  to  defend  or  object,  but  allow 
judgment  against  you  by  default,  you  will  save  half  the  hearing  fee ,  and 
the  order  upon  such  judgment  will  be  to  pay  the  debt  and  costs  forthwith 
[or  by  instalments,  to  be  specified,  as  in  plaintiff's  ivritten  consent]. 

If  you  admit  a  part  only  of  the  claim,  you  must  return  the  notice  of 
intention  to  defend  or  object  within  the  specified  time :  and  you  may,  br 
paying  into  the  registrar's  office  the  amount  so  admitted,  together  wim 
costs  proportionate  to  the  amount  you  pay  in,  six  clear  days  before  the  day 
of  hearing,  avoid  further  costs,  unless  the  plaintiff  at  Uie  hearing  shall 
proTe  a  cUim  against  you  exceeding  the  sum  so  paid. 

If  you  intend  to  rely  on  a  set-off,  infancy,  covebtube,  a  statutb 

OF  LIMITATIONS,  or  a  DISCHABOE  under  a  BANKBUPT  or  an  INSOLVENT 

ACT,  as  a  defence,  you  must,  in  addition  to  the  notice  of  intention  to  defend, 
give  to  the  registrar  notice  of  such  special  defence  six  clear  days  before  the 
day  of  hearing;  and  such  last-mentioned  notice  must  oontam  the  parti- 
culars required  by  the  rules  of  the  court ;  and  you  must  deUyer  to  the 
registrar  as  many  copies  of  sucii  notice  as  there  are  plaintiffs,  and  an  addi- 
tional copy  for  the  use  of  the  court.  If  your  defence  be  a  set-off,  you 
must,  with  the  notice  thereof,  also  deliyer  to  the  registrar  a  statement  of 
the  particulars  thereof.  If  your  defence  be  a  tendeb,  you  must  pay 
into  court,  before  or  at  the  hearing,  the  amount  tendered. 

If  yon  giye  such  notice  of  intention  to  defend  within  the  time  specified 
you  may,  if  the  debt  exceed  five  pounds^  hare  the  cause  tried  by  a  jury,  on 
giying  notice  in  writing  at  the  registrar's  office  three  clear  days  before  the 
hearing,  and  on  payment  of  five  shillings  for  the  use  of  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  by  them 
will  be  issued  upon  application  at  the  office  of  the  registrar  of  thia  court, 
upon  payment  of  the  proper  fee. 

This  summons  must  be  served  personally  on  the  defendant  twelve  dear 
days  before  the  day  appointed  for  the  hearing. 

Note. — This  summons  should  be  printed  on  a  half-sheet  of  foolscap 
paper,  so  as  to  enable  the  "  Notice  of  intention  to  defend  or  object*'  to 
be  torn  off  for  transmission  to  the  registrar. 

(a)  Here  must  be  signed  the  name  of  defendant  or  of  his  attorney  or 
agent,  and  in  either  of  the  last  two  cases  the  words  "  attorney  for ''  or 
"  agent  for,"  must  be  added. 
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19  &  'JT)  Vict 
c.  ]<I8, 1.  29; 
ftnd  30  &  31 
Virt.  c.  142, 
1.2. 


No.  12.  Notice  nnder  Section  29  of  19  &  20  Met.  e.  106,  and 
(where  Serrice  not  bv  Plaintiffj  under  Section  2  of  30  & 
31  Vict.  c.  142. 

Yoa  are  hereby  informed  that  the  defendant  has  [or  has  oat]  been 
pprrcil  with  the  snmmons  issaed  in  this  action  [wrA^ii  ke  has  been  terred 
0/idf  and  that  he  has  (or  ha$  n^tt)  giren  nitice  of  his  intention  to  defend 
the  action  [arui  ktre  in.  eauf  umd^r  last  orf]  or  object  to  the  joriadiction 
of  the  court]. 

To  the  pUintiff. 


lA  &  19  Vict, 
r.  07. 

/iMirt'271  to 
276. 


f*< 


fefOVUst 
IM. 


No.  13.  Summons  under  "  The  Summary  Procedure  on  Bills 

of  Exchange  Act,  ISoo." 


holden  at 


No.  of  Plaint 


In  the  conntj  court  of 
{Seal.) 

Between  A.  B.,  plaintiff, 

[Addrets,  dffcription^'] 
and 
C.  D.,  defendant, 
[Address^  description.'] 
Yon  are  hereby  warned  that  unless  within  twelve  days  after  the  aerrice 
ni  thin  summons  on  you,  inclusive  of  the  day  of  such  service,  yoa  obtain 
leave  frf)m  the  jud^  of  this  courts  or,  in  his  absence,  from  the  re^ristrar 
of  this  court,  to  defend  this  action,  the  plaintiff  may  proceed  to  judgment 
and  (•xccution. 

Dittcd  this  day  of  18    . 

To  tlio  defendant.  Registrar  of  the  court. 

TN.H. —  This  ittimmons  must  he  gerred  on  the  defendant  mithim  tix 
calendar  months  from  the  date  thereof  and  not  afterwards.'] 

Indorsement  to  he  made  on  the  Summons  before  Service  thereof. 

The  plaintiff  claims  £  for  principal  and  interest  [or  balance 

of  principal  and  intercKt],  duo  to  him  as  the  payee  [or  indorsee]  of  a  bill 
of  exchange  [or  promiwiory  note],  of  which  the  following  is  a  copy  [here 
copy  bill  of  exchange  or  promissory  note^  and  all  indorsements  upon  it] 
and  also  for  noting,  and  the  sum  of  for  court  fees  [and  costs 

herein]  :  and  if  the  amount  thereof  be  paid  to  the  registrar  of  the  court 
four  days  from  the  service  hereof,  no  further  proceedings  will  be  taken. 

I^avo  to  defend  may  be  obtained  upon  application  at  the  office  of  the 
registrar  of  this  court,  supiiorted  by  affidavit,  showing  that  there  is  a  defence 
to  the  action  on  the  merits,  or  disclosing  facts  showing  that  it  is  reasonable 
that  the  defendant  should  be  allowed  to  defend  the  action. 

Indonement  to  be  made  on  the  Summons  after  Service. 

Thia  sammona  was  served  by  personally  on  [the  defendant  or  the 

d^0ndants]  on  the  day  of  18    . 


No.  14.  Certificate  of  Deposit. 

I  do  hereby  certify  that  the  plaintiff  [or  defendant]  has  paid  into  my 
bandi  the  sam  of  £  [or  here  state  the  proceeding  which  has  ren- 

dmid  the  deposit  necessary]. 

Dated  thia  day  of  18    . 

Kegistrar  of  the  court 
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No.  15.  Notice  of  Sureties. 

Take  notice  that  the  sureties  whom  I  propose  as  my  secnritj  in  the  abore  JtuU  181. 
canse  [here  state  the  proceeding  trhieh  h/i*  rendered  the  security  necet- 
sary"]  are  [h^re  state  the  full  names  and  additions  of  the  $uretie$^  fehether 
householders  or  freeholders^  and  their  residences  for  the  last  six  months, 
therein  mentioning  the  county  or  city^placeSf  streets,  and  numbers^  if 

Dated  this  daj  of  18    . 

To  the 


No.  16.  Affidavit  of  Justification. 

I  of  one  of  the  sureties  for  the  defendant,  make  oath  and  say,  Hule  182. 

that  I  am  a  housekeeper  [^or  freeholder,  as  the  case  mny  be']y  residing 
[describing  particularly  the  county  or  city^  the  street  or  place,  and  the 
number  of  the  houses  if  any"],  that  I  am  worth  property  to  the  amount  of 
£,  [the  amaunt  required  by  the  practice  of  the  court'\  over  and 

aboTe  what  will  pay  my  just  debts  [if  security  in  any  other  action^  or  for 
any  other  purpose,  add,  and  every  other  sum  tor  which  I  am  now  security], 
that  I  am  not  bail  or  security  in  any  other  action  or  proceeding  or  for  any 
other  person  [or  if  security  in  any  other  action  or  actions,  add,  except 
for  C.  D.,  at  the  suit  of  E.  F.,  in  the  court  of  in  the  sum  of  £  { 

for  G.  H.,  at  the  suit  of  I.  K,,  in  the  court  of  in  the  sum  of  £  ; 

specifying  the  several  actions  with  the  courts  in  which  they  are  brought 
and  the  sums  in  which  he  has  become  bound"]  ;  that  this  is  my  property, 
to  the  amount  of  the  said  sum  of  £  [and  if  security  in  any  other 

action,  ^'c,  over  and  above  all  other  snms  for  which  I  am  now  security  as 
aforesaid],  consists  of  [here  specify  the  nature  and  value  of  the  property 
in  respect  of  which  the  deponent  proposes  to  become  bondsman  as  follows }, 
stock  in  trade,  in  my  business  of  carried  on  by  me  at  of  the 

value  of  £  ,  of  good  book  debts  owing  to  me  to  amount  of  £  , 

of  furniture  in  my  house  at  of  the  value  of  £  ,  of  a  freehold 

[or  leasehold]  farm  of  the  value  of  £  situate  at  occupied  by 

[or  of  a  dwelling-house  of  the  value  of  £  situate  at 

occupied  by  or  of  other  property,  particularizing  each  descrifh' 

tion  of  property  with  the  value  thereof  i,  and  that  I  have  for  the  last  six 
months  resided  at  [describing  the  place  of  such  residence,  or  if 

he  has  had  more  than  one  residence  during  that  period,  state  it  in  the 
same  manner  as  above  directed]. 


No.  17.  Bond  under  "The  Summary  Procedure  on  Bills  of  18  &  19  Vict 

Exchange  Act,  1855."  c.  67. 

Know  all  men  by  these  presents,  that  we,  A.  B.  of  &c.,  and  C.  D.  of  &c., 
and  £.  F.  of  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  G.  H. 
of,  &c.,  in  £  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney, 

executors,  administrators  or  assigns.  For  which  pavment  to  be  made  we 
bind  ourselves  and  each  and  every  of  as,  in  the  whole,  onr  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  onr  seals,  and  dated  this  day  of  one  thou- 

sand eight  hnndred  and 

Whereas  an  action  has  been  brought  in  the  county  court  of 

holden  at  wherein  the  above-named  G.  H.  is  plaintiff,  and 

the  above-bounden  A.  B.  is  defendant,  on  a  certain  bill  of  exchange  [or 
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I  approre  of 
thiB  bond. 

/.jr., 

Begistnr. 
(L.8.) 

This  band 
requires  a 
ttamp. 


19  &  20  Vict 
c  108,  s.  71. 


promusoiy  note]  mider  **  The  Sommaiy  Procedore  on  Bills  of  Exchange 
Act,  1865  :" 

And  whereas  leave  has  been  dolj  c:iTen,  according  to  the  pitmaions  of 
the  said  act,  to  the  said  A.  B.  to  defend  the  said  action  upon  his  giring 
secaritj,  to  be  approved  by  the  registrar  of  the  conrt  aforesaid,  for  the 
amount  claimed  in  the  said  action  and  costs  of  trial  thereof  : 

And  whereas  the  aboTe>named  C.  D.  and  £.  F.,  at  the  request  of  the  said 
A.  B.,  have  agreed  to  enter  into  the  above-written  obligation  for  the  par- 
poses  aforesaid,  and  the  security  intended  to  be  hereby  given  has  been 
approved  of  by  the  registrar  of  the  said  county  court,  as  appears 

by  his  allowance  in  the  margin  hereof :  Now  the  condition  of  this  obligation 
is  such,  that  if  the  above-bounden  A.  B.,  C.  D.  and  E.  F.,  any  or  either  of 
them,  shall  pay  unto  the  said  G.  H.,  his  executors,  administrajtors  or  assigns, 
the  amount  claimed  in  the  said  action,  and  the  costs  of  the  trial  thereof, 
upon  judgment  being  given  for  the  plaintiff,  then  this  obligation  shall  be 
Toid,  otherwise  shall  remain  in  full  force. 

A.  B. 
CD. 
E.  F. 

Signed,  sealed  and  delivered  by  the  above-bounden 
in  the  presence  of 

Note. — If  a  deposit  of  money  be  made,  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bond,  and  mill  not  require  a 
stamp. 


(L.8.) 
(1-8.) 

(L.8.) 


18  &  19  Vict 
c.  67. 

Jiule27S, 


No.  18.  Notice  of  Leave  given  to  defend. 

Take  notice,  that  the  defendant  has  obtained  leave  to  appear  at  a  county 
court  to  be  holden  at  on  the  day  of  at  the  hour  of 

in  the  noon,  to  defend  this  action. 

The  defendant  has  obtained  such  leave  on  the  ground  set  forth  in  an 
afSdavit,  a  copy  of  which  is  hereunto  annexed  [and  has  paid  to  me  the  sum 
claimed  by  you,  to  abide  the  decision  of  the  conrtj  [or  has  given  security 
for  the  amount  claimed  by  you,  and  the  costs  of  this  action]. 


18  &  19  Vict 
c.  67. 

Bule  278. 


No.  19.  Notice  to  the  Defendant  of  the  Day  on  which  Cause  is 
to  be  heard  upon  Leave  being  given  to  defend. 

Leave  having  been  given  to  the  defendant  to  defend  this  action,  he  is 
hereby  inform^  that  it  will  be  tried  at  on  the  day  of 

at  the  hour  of  in  the  forenoon. 


9  &  10  Vict 
c.  95,  s.  82. 

Ilule  78. 

See  F\frm29 
as  to  part 
payment. 


No.  20.  Notice  of  Payment  into  Court  of  whole  Claim. 

Take  notice,  that  the  defendant  has  paid  into  conrt  the  full  amount  of 
your  demand  in  this  action,  together  wiUi  your  costs  therein. 

[N.B. —  Upon  your  applying  for  the  above  amount,  it  will  be  necessary 
that  you  should  produce  the  plaint-note  given  to  you  on  the  entry  of  the 
plaint."] 
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No.  21.  Particulars  of  Plain tifTs  Demand  or  Cause  of  Action 
in  Actions  of  Contract  ordered  to  be  tried  in  a  County 
Court  under  30  &  31  Vict.  c.  142,  s.'T. 

Between  A.  B., 

[^Address  and  description,']  Rule  68. 

and 
C.  D., 
\_Addrett  and  description.'] 

Being  an  action  of  contract  commenced  in  her  majesty's  conrt  of 
at  Westminster,  and  sent  by  order  of  a  judge  at  chambers  nnder  section  7 
of  "  The  County  Courts  Act,  1867,"  to  be  tried  in  this  court  [A^r^,  wkere 
writ  not  specially  indorsed j  state  the  particulars  of  the  plaintiff  *s  de^ 
mand  or  cause  of  action  according  to  the  facts,  adding,]  Above  are  the 
particulars  of  the  plaintiff's  demand  [^or  cause  of  action]. 
Dated  this  day  of  18    . 

A.  B.,  plaintiff, 
or 
To  the  registrar  of  the  court  E.  F.,  plaintiff's  attorney, 

and  to  the  defendant 


No.  22.  Notice  of  Trial  of  Action  of  Contract  ordered  to  be 
tried  in  a  County  Court  under  30  &  31  Vict.  c.  142,  s.  7. 

Being  an  action  of  contract  commenced  in  her  majesty's  court  of  Rule  69. 

at  Westminster,  and  sent  by  order  of  a  judge  at  chambers  under  section  7 
of  "  The  County  Courts  Act,  1867,"  to  be  tried  in  this  court 

Take  notice  that  this  action  will  be  tried  at  a  court  to  be  holden  on  the 

day  of  at  o'clock  in  the  forenoon. 

Dated  this  day  of  18    . 

Begistrar  of  the  court 
To  the  plaintiff  and  defendant. 

[7b  the  notice  sent  to  defendant  the  registrar  must  annex  a  copy  of 
the  plaintiff  *  s  particulars  of  demand  or  cause  of  action  where  given.] 


No.  23.  Statement  of  Plaintiff's  Cause  of  Action  in  Actions  of 
Tort  remitted  under  30  &  31  Vict.  c.  142,  s.  10,  to  be  tried 
in  a  County  Court. 

In  the  county  court  of  holden  at  .  Jiule  70. 

Between  A.  B.,  plaintiff, 

[Address  and  description,] 
and 
C.  D.,  defendant, 
[Address  and  description.] 

Being  an  action  of  tort  commenced  in  her  majesty's  conrt  of 
at  Westminster,  and  remitted  by  order  of  the  Honourable  Mr.  Justice  [or 
Mr.  Baron]  under  section  10  of  "  The  County  Courts  Act,  1867,"  to 

be  tried  in  this  conrt. 

This  action  is  brought : 

A.  For  that  the  defendant  malidonsly  and  without  reasonable  or  probable  Malicious  pio- 
cause  laid  an  information  before  £.  F.,  a  justice  of  the  peace  for  the  comity  secution. 
of  a^^ainst  the  plaintiff,  for  haring  feloniously  stolen  a  bushel  A 

wheat  belonging  to  the  defendant,  upon  which  charge  the  plaintiff  was  com- 
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mcKii 


IIkg»l  distrefls. 


A«aalt 


libeL 


libel  of  plain- 
tiff in  the  way 
of  hia  trade. 


Slander. 


Slander  of 
plaintiff  in  the 
way  of  his 
calling. 


Seduction. 


mitted  to  the  coontj  gaol  at  and  was  Uiere  imprisooed  two  nioiitlia» 

and  the  defendant  afterwards  malicioiislj  and  withoat  reasonable  or  probable 
cause  caowd  the  plaintiff  to  be  proeecoted,  indicted  and  tried  at  the  last 
assizes  for  the  said  coantr  npon  the  said  charge,  when  the  plaintiff  was 
arqaitted,  and  the  prosecotion  came  to  an  end;  by  reason  whereof  the  plaii^ 
tin  was  injared  in  his  person  and  character,  and  was  pnt  to  expense  in 
defending  himself  against  the  said  charge  ;  and  the  plaintiff  claims  100/. 
damages. 

B.  For  that  the  defendant  wrongfnlly  and  nnlawfnlly  gave  the  plaintiff 
into  the  custody  of  a  policeman,  and  cansed  him  to  be  handcuffed,  and  to 
be  imprisoned  in  a  police  station,  and  thence  to  be  taken  in  costody  to  a 
police  office,  and  there  to  be  further  imprisoned,  whereby  the  plaintiff  was 
put  to  expense  in  procuring  his  liberation  from  such  imprisonment  and  in 
finding  bail  for  his  subsequent  appearance  before  a  justice  of  the  peace;  and 
the  plaintiff  claims  30/.  damages. 

C.  For  that  the  defendant,  under  a  certain  distress  for  rent  due  from  the 
plaintiff  to  him,  seized  and  sold  more  goods  and  chattels  of  the  plaintiff 
Doth  in  quantity  and  value  than  were  reasonably  sufficient  to  satisfy  the 
arrears  of  rent  due,  and  the  costs  of  the  distress ;  and  the  plaintiff  claims 
20/.  damages. 

D.  For  that  the  defendant  assaulted,  beat  and  wounded  the  plaintiff,  in 
consequence  whereof  the  plaintiff  suffered  much  pain,  and  was  confined  to 
his  bed,  and  put  to  expense  in  obtaining  medical  advice  and  attendance  to 
cure  him  of  the  injuries  inflicted  by  such  beating  and  wounding;  and  the 
plaintiff  claims  100/.  damages. 

£.  For  that  the  defendant  falsely  and  maliciously  wrote  and  published  of 
and  concerning  the  plaintiff  the  words  following :  **  hr  is  a  liar,  a  black" 
guard  and  a  scoundrel ;"  and  the  plaintiff  claims  200/.  damages. 

F.  For  that  the  defendant  falsely  and  maliciously  caused  to  be  printed 
and  published  of  and  concerning  the  plaintiff  in  the  way  of  his  trade  as  a 
g^rocer,  the  words  following  :  "  Mr.  A.  B.  sands  his  sugar,  and  dusts  his 
pepper,**  whereby  the  plaintiff  was  injured  in  bis  trade,  and  lost  the  custom 
of  several  persons,  particularly  X.,  Y.  and  Z.,  who  had  before  dealt  at  the 
plaintiff's  shop;  and  the  plaintiff  claims  50/.  damages. 

G.  For  that  the  defendant  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff  the  words  following:  "A,  JS.is  a  thief, and 
stole  Mr.  Brown's  ducks  ;**  and  the  plaintiff  claims  30/.  damages. 

H.  For  that  the  defendant  falsely  and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff,  in  the  way  of  his  business  and  calling  as  a 
ratcatcher,  the  words  following :  **  A.  B.  is  a  great  rogue,  and  instead  of 
doing  his  best  to  kill  tJie  rats,  he  encourages  the  breed,  so  that  he  may 
have  more  employment  from  the  farmers,"  whereby  the  plaintiff  was  in- 

i'ured  in  his  business,  and  several  farmers,  particularly  X.,  Y.  and  Z.,  who 
lad  usually  employed  him  to  kill  the  rats  on  their  farms,  ceased  to  do  so ; 
and  the  plaintiff  claims  20/.  damages. 

J.  For  that  the  defendant  debauched  and  carnally  knew  M.  6.,  then 
being  the  daughter  and  servant  of  the  plaintiff,  whereby  the  said  M.  O. 
became  pregnant,  and  was  delivered  of  a  child  ;  and  the  plaintiff  thereby 
lost  her  services,  and  incurred  expense  in  nursing  and  obtaining  medical 
assistance  and  attendance  for  her;  and  the  plaintiff  claims  100/.  damagea. 
Above  is  the  statement  of  the  plaintiff's  cause  of  action. 
Dated  this  day  of  18    . 

A.  B.,  plaintiff, 

or 
E.  F.,  plaintiff's  attorney. 
To  the  registrar  of  the  court 
and  to  the  defendant 

IS. B.— The  above  form^  are  only  given  as  examples  ;  and  the  state- 
ment of  the  plaintiff  *s  cause  of  action  must  in  all  oases  be  aeeording  to 
the  foots,  and  be  as  concise  as  possible.] 
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No.  24.   Notice  of  Trial  of  Action  of  Tort  remitted  under 
30  &  31  Vict.  c.  142,  s.  10,  to  be  tried  in  a  County  Court 

Being  an  action  of  tort  commenced  in  her  majesty's  court  of  Rule  71. 

at  Westminster,  and  remitted  by  order  of  a  judtre  thereof,  under  section  10 
of  "  The  County  Courts  Act,  1*867,"  to  be  tried  in  this  court. 

Take  notice  that  this  action  will  be  tried  at  a  court  to  be  holden  on  the 

day  of  at  o'clock  in  the  forenoon. 

Dated  this  day  of  18    . 

Registrar  of  the  court 
To  the  plaintiff  and  defendant. 

[N.B. — To  the  notice  sent  to  the  defendant  the  registrar  mtuft  annex 
a  copy  of  the  statement  of  the  -plaintiff*  s  cause  of  action.'] 


No.  25.  Affidavit  for  Discovery. 

I,  A.  B.,  the  above-named  plaintiff  [or  defendant]  make  oath  and  say  as  Rule  77. 
follows  :  {Here  set  ant  in  paragraphs  the  d^ciimentSy  and  that  the  depo- 
nent ie  advised  and  believes  that  it  is  material  and  necessary  for  Aim, 
in  order  to  support  his  claim  upon  thetrialy  to  htire  sitch  documents  pro- 
duced  to  him,  and  that  he  will  derive  material  advantage  and  fuppart 
from  their  production,  and  that  he  is  advised  and  believes  that  he  is 
entitled  to  their  production^  and  that  he  believes  that  the  said  documents 
are  in  the  possession  or  power  of  the  defendant,^ 


No.  26.  Order  for  Discovery. 

Upon  reading  of  an  aflSdaTit  by  the  plaintiff  [or  defendant],  a  copy  of  Rule  77. 
which  is  annexed  marked  A,  I  do  order  that  the  plaintiff  [or  defendant] 
do  within  days  answer  an  affidavit  stating  what  documents  he  has  in 

his  possession  or  power  relating  to  the  matters  in  dispute  in  this  canse,  and 
what  he  knows  as  the  custody  they  or  any  or  either  of  them  are  in,  and 
whether  he  object?,  and  if  so,  on  what  grounds,  to  the  production  of  such 
as  are  in  his  possession  or  power. 

And  I  further  order,  that  the  costs  of  this  application  and  of  the  dis- 
covery shall  be  costs  in  the  cause. 

Dated  this  day  of  18    . 


No.  27.  Affidavit  in  obedience  to  Order  for  Discovery. 

I,  of  the  above-named  plaintiff  [or  defendant]  make  oath  Rule  78. 

and  sav, — 

1.  That  the  documents  hereinafter  set  forth  are  to  the  best  of  my  know- 
ledge and  belief  the  only  documents  in  my  possession  or  power  rclatine  to 
the  matters  in  dispute  in  this  action,  and  the  same  are  in  my  possession, 
viz. : — 

A  letter  from  to  dated 

An  agreement  purporting  to  be  between  E.  F.  and  G.  H.,  dated 

2.  I  do  not  object  to  the  production  of  the  said  documents,  or  any  or 
either  of  them. 

[Or,  I  object  to  the  production  of  the  said  documents  [or  if  not  all,  hut 
to  some  of  them,  state  which],  on  the  following  grounds  [here  state  the 
grounds  of  o1tjectum]S\ 


{ 
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No.  28.  Interrogatories  Affidavit. 

Rule  80.  We,  A.  B.  of  the  aboye-named  plaintiff  [or  defendant],  and 

L.  M.  of  attomej  [or  agent]  in  this  cause  for  the  said  plaintilt  [^r 

defendant],  make  oath  and  saj,  first 
And  I  the  said  A.  B.  for  myself  saj, — 

1.  That  I  beliere  that  I  shall  derive  material  benefit  in  this  canae  finom 
the  discoTery  which  I  seek  by  the  interrogatories  which  I  require  to  be 
delirered  herein. 

2.  That  I  belieye  that  I  have  a  good  cause  of  [or  defence  to.this]  action 
on  the  merits. 

And  I  the  said  A.  B.  say, — 

3.  That  the  plaintiff  [or  defendant]  will  derive  material  benefit  bj  the 
discovery  which  he  seeks  by  interro)2^tories. 

4.  That  I  believe  that  the  plaintiff  [or  defendant]  has  a  good  canae  of 
[or  defence  to  this]  action  on  the  merits. 


No.  28a.     See  end  of  Forms. 


9  &  10  Vict  No.  29.  Notice  of  Payment  of  Part  of  Claim  into  Court 

c.  95  8.  82. 
*      '   '  Take  notice,  that  the  defendant  has  paid  into  court  the  sum  of  £ 

Rule  73.  together  with  costs  proportionate  to  that  sum.    If  you  elect  to  accept  the 

See  Form  2^  09  same  in  full  satisfaction  of  the  sum  claimed,  and  send  to  the  registrar  of 

to  payment  of  this  court  and  to  the  defendant  a  written  notice  forthwith,  by  post,  or  by 

Whole  claim.      leaving  the  same  at  the  registrar's  office  and  at  the  defendant's  place  of 

abode  or  business,  the  action  will  be  discontinued,  and  you  will  be  liable  to 

no  further  costs.    In  default  of  such  notice  the  action  may  proceed,  and  if 

you  do  not  appear  at  the  hearing  you  will  be  liable  to  pay  to  the  defendant 

such  costs  as  he  may  incur  for  appearing  at  the  hearing,  or  such  other  sum 

of  money  as  the  judge  may  order,  for  expenses  subsequent  to  the  payment 

into  court 

Dated  this  day  of  18    • 

Registrar  of  the  court 

To  the  plaintiff. 

[N.B. —  Upon  your  applying  for  the  above  amount  it  will  he  necessary 
that  you  should  produce  the  plaint-note  given  to  you  on  the  entry  of  the 
plaintJ] 


9  &  10  TTict  No.  30.  Notice  of  Set-off. 

c  95,  8.  76. 

_  ,  Take  notice,  that  the  defendant  intends  at  the  hearing  of  this  cause  to 

Rule  89.  claim  a  set-off  against  the  plaintiff's  demand,  the  particmars  of  which  set- 

off are  annexed  hereto. 
Dated  this  day  of  18    . 

The  defendant  [or  *a  attorney]. 
To  the  registrar  of  the  court 

{I%e  registrar  is  to  annex  to  this  notire  the  parti/fttlars  of  set-off,  as 
furnished  by  dtfendant,  sealed  with  the  seal  of  the  court.) 
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No.  31.  Notice  of  Special  Defence.  9  &  10  Vict. 

Take  notice,  that  the  defendant  intends  at  the  hearing  of  this  cause  to  ^'      '  "* 
give  in  eridence  and  rely  upon  the  following  ground  of  defence.  Hules  88  to 

Dated  this  day  of  18    .  98. 

The  defendant. 
To  the  registrar  of  the  court 

That  the  defendant  was  an  infant,  within  the  age  of  twenty-one  years,  Infancy, 
when  the  supposed  claim  arose  ^ar  the  supposed  contract  or  agreement 
was  made],  and  that  he  was  bom  as  he  fa«lieyes  at  in  the  coonfy 

of  on  the  day  of 

That  the  defendant  is  now  [&r,  that  she  was,  at  the  time  when  the  sup-  Coyertnre. 
posed  claim  arose,  or  the  supposed  contract  or  apr^ment  was  made]  the 
wife  of  of  .    And  that  she  was  married  to  him  at  in  the 

county  of  on  the  day  of  and  that  she  resides  at  in 

the  county  of 

That  the  claim  for  which  the  defendant  is  summoned  is  barred  by  a  Statute  of  li- 
statute  of  limitation.  mitation. 

That  the  defendant  is  a  discharged  bankrupt,  and  obtained  his  order  of  Bankruptcy, 
discharge  from  the  [^here  ttate  caurf]  on  the  day  of 

That  the  defendant  was  duly  discharged,  under  an  Act  for  the  Belief  of  InsoWency. 
Insolvent  Debtors  [or  obtained  a  final  order  under  the  Protection  Acts, 
6  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96],  on  the  day  of  at 

the  court  of  held  at 

That  the  libel  [or  slander]  complained  of  is  true  in  substance  and  fact    T*^  ^ 

Take  notice,  that  the  defendant  intends  at  the  hearing  of  this  cause  to  ]gQ||itable 
rely  upon  a  **  defence  on  equitable  grounds,"  and  that  the  facts  consti-  jj^^nQg, 
tuting  such  equitable  defence  are  set  forth  in  the  statement  hereunto 
annexed. 

Statement, 

The  facts  constituting  the  equitable  defence  to  this  action  are  as  follow. 

[Here  tet  out  the  /acts  as  concisely  as  possible^  and  number  the  para- 
graphs as  in  an  Affidavit.'] 

Note. — Notices  of  special  defence^  in  cases  commenced  in  a  superior 
court  and  sent  to  the  county  court  for  trial  under  sects,  7  or  10  of  §0  ^fr  31 
Vict.  c.  142,  must  have,  in  addition  to  the  usual  heading,  in  cases  under 
sect.  7,  the  heading  of  Ibrm  22,  and  in  cases  under  sect.  10  the  heading 
of  Form  24. 


No.  32.  Notice  to  be  given  by  Defendant  under  6  &  7  Vict 
c.  96,  8.  1,  in  an  Action  for  Libel  or  Slander  remitted 
under  30  &  31  Vict  c.  142,  s.  10,  to  be  tried  in  a  County 
Court. 

Being  an  action  for  libel  [or  slander]  commenced  in  her  majesty's  court  Rule  72. 
of  at  Westminster,  and  remitted  by  order  of  a  judge  thereof  under 

sect.  10  of  the  County  Courts  Act,  1867,  to  be  tried  before  this  court 

Take  notice,  tiiat  the  defendant  on  the  trial  of  this  action  will  giye  in 
eyidence  in  mitigation  of  damages  that  he  made  [or  offered]  an  apology  to 
the  plaintiff  for  the  libel  [or  slander]  complained  of  before  the  commence- 
ment of  Uie  action  [or  as  soon  after  the  commencement  of  the  action  as  he 
had  an  opportunity  of  doing  so]. 

To  the  registrar  of  the  court 
and  to  the  plaintiff. 

P.N.  P  P 
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No.  33.  Notice  to  be  given  by  Defendant  under  6  &  7  Vict, 
c.  96,  8.  2,  in  an  Action  for  Libel  remitted  under  30  &  31 
Vict.  c.  142,  8.  10,  to  be  tried  in  a  County  Court. 

Rule  72.  Being  an  action  for  libel  commenced  in  her  majesty's  court  of  at 

Westminster,  and  remitted  by  order  of  a  jadge  thereof  under  sect.  10  of  the 
County  Courts  Act,  1867,  to  be  tried  before  this  court. 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will  gire  in 
evidence  and  rely  upon  the  following  ground  of  defence  ;  (that  is  to  say,) 

That  the  libel  was  inserted  in  a  newspaper  called  or  known  by  the  name 
of  without  actual  malice  and  without  gross  negligence,  and  that 

before  the  commencement  of  the  action  [or  as  soon  after  the  commence- 
ment of  the  action  as  he  had  an  opportunity  of  doing  so]  the  defendant  in- 
serted in  the  said  newspaper  [or  offered  to  publish  in  any  newspaper  or 
periodical  publication  to  be  selected  by  the  plaintiff]  a  full  apology  lor  the 
said  libel,  and  that  the  defendant  has  paid  into  court  £  by  way  of 

amends  for  the  injury  sustained  by  the  plaintiff  by  the  publication  of  the 
■aid  libel. 
Dated  this  day  of  18    . 

C.  D.,  defendant, 
or 
To  the  registrar  of  the  court  E.  F.,  defendant's  attorney, 

and  to  the  plaintiff. 

[N.B.— j{)^  the  libel  was  published  in  any  periodical  publication  other 
than  a  newspaper,  alter  the  notice  accordingly.'] 


9  &  10  Vict  No.  34.  Summons  to  Witness. 

30^    '  '  Yon  are  hereby  required  to  attend  at  [the  court  house  in  ]  on 

nj   inn  *^®  day  01  18      ,  at  the  hour  of  in  the  noon,  to 

Mule  100.  giye  eyidence  in  the  abore  cause  on  behalf  of  the  [plaintiff  or  defendant, 

as  the  case  may  be],  and  then  and  there  to  have  and  produce  ^state  any 
particular  documents  required],  &nd  all  other  books,  papers,  writings,  and 
other  documents  relating  to  the  said  action,  which  may  be  in  your  custody, 
possession  or  power.  In  default  of  your  attendance  you  will  be  liable  to  a 
penalty  of  ten  pounds,  under  9  &  10  Vict.  c.  95. 

Dated  this  day  of  18    . 

To  Registrar  of  the  court 


9  &  10  Vict  No.  35.  Order  fining  a  Witness  for  Non-attendance. 

c.  95, 8.  86. 

Whereas  of  was  duly  summoned  to  appear  as  a  witness  in 

this  cause  at  a  court  this  day  holden,  and  at  the  time  of  being  so  summoned 
payment  [or  a  tender  of  payment]  of  his  expenses  was  made,  according  to 
the  scale  of  allowance  settled  by  the  rules  of  practice  of  the  county  courts. 

And  whereas  he  has  neglected,  without  sufficient  cause  shown,  to  appear 
at  the  court  [or  to  produce]  [here  describe  what  was  required  by  suck 
summons  to  produce]  :  or  (a)  Whereas  being  this  day  present  in  court, 
and  being  required  by  the  court  to  give  eyidence  in  this  cause,  refused  to  be 
■worn,  without  alleging  as  a  ground  for  such  refusal  that  he  had  any  con- 
scientious scruples  widi  respect  to  taking  an  oath  [or,  after  being  duly 

(a)  Where  witness  is  present  in  court,  commence  fonn  here. 
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swom,  refused  to  give  eyideDce  \or  to  prodace]  {here  deterihe  what  he 
was  required  and  bound  to  produce']  :]  It  is  hereby  ordered  that  the  said 
shall  forthwith  [or  on  the  day  of  1  pay  to  the  registrar 

of  this  court  a  fine  of  £  for  snch  neglect  [or  refosal]. 


No.  36.  Warrant  of  Execution  against  the  Goods  of  a  Witness  9  &  10  Vict 

for  a  Fine.  c.  95,  as.  86, 87. 

Whereas  was  duly  sammoned  to  appear  as  a  witness  in  this  cause 

at  a  court  holden  at  on  the  day  of  18     ,  and  at  the  time 

of  being  so  summoned  payment  [or  a  tender  of  payment]  of  his  expenses 
was  made,  according  to  the  scale  of  allowance  settled  by  the  rules  of  prac- 
tice of  the  county  courts;  and  whereas  he  neglected  without  sufficient 
cause  shown,  to  appear  at  such  court  [or  to  produce]  [here  describe  what 
he  was  required  and  bound  to  produce"]  :  or  (a)  Whereas  being  pre- 

sent in  court  on  the  day  of  18     ,  and  being  required  by  the 

court  to  giTe  evidence,  refused  to  be  sworn,  without  alleging  as  a  ground 
for  such  refusal  that  he  had  any  conscientious  scruples  with  respect  to 
taking  an  oath  [or,  after  being  duly  sworn,  refused  to  gire  eyidence,  or  to 
produce,  &c.],  it  was  thereupon  ordered  by  the  court  that  he  should  forth- 
with [or  on  the  day  of  18  1  pay  to  the  registrar  of  this  court 
a  fine  of  £  for  such  neglect  [or  rernsal]  ;  and  whereas  the  said  sum 
has  not  been  paid  according  to  the  said  order,  and  Uie  judge  of  this  court 
has  ordered  it  to  be  levied  as  hereinafter  mentioned :  These  are  therefore 
to  require  and  order  you  forthwith  to  make  and  levy  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  wheresoever  they  may  be  found, 
within  the  district  of  this  court  (excepting  the  wearing  apparel  and  bedding 
of  him  or  his  family,  and  the  tools  and  implements  of  his  trade,  if  any,  to 
the  value  of  five  pounds),  the  sum  stated  at  the  foot  of  this  warrant,  b^ng 
the  amount  of  such  fine  and  the  costs  of  this  execution ;  and  also  to  seize 
and  take  any  money  or  bank  notes  (whether  of  the  bank  of  England  or 
of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  belonging  to  him  which  may 
there  be  found,  or  such  part  or  so  much  tiiereof  as  may  be  sufficient  to 
satisfy  this  execution,  and  the  costs  of  making  and  execulang  the  same,  and 
to  pay  what  you  shall  have  so  levied  to  the  registrar  of  this  court,  and  make 
return  of  what  you  have  done  under  this  warrant  immediately  upon  the 
execution  thereof. 

Given  under  the  seal  of  this  court,  this  day  of  18    . 

By  the  court. 
To  the  high  bailiff  of  the  said  court,  Beglstrar  of  the  court 

and  o^ers  the  bailiffii  thereof. 


Amount  of  fine 


Poundage  for  issuing  this  warrant . 


Total. 


s. 


d. 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  Uie  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said  witness. 

Application  was  made  to  the  registrar  for  this  warrant  at 
past  tne  hour  of  in  the  noon  of  the  day  of 


minutes  19  &  20  Vict 
18    .     c.  108,  s.  46. 


(a)  Where  witneM  is  present  in  court,  ooBunflnoe  lonn  here. 

pp2 


568 


Forma — Common  Law. 


RuU  153. 


No.  37.  Notice  to  be  sent  with  all  Warrants  of  Execution 

against  the  GkKxls. 

Take  notice,  that  the  warrant  of  execution  aeainst  yonr  goods  on  the 
judgment  obtained  against  jon  in  this  action  is  for  the  following  amount: 

Amount  for  which  judgment  was  obtained 

Since  paid  by  you  into  court         

Remaining  due  on  judgment 

Poundage  for  issuing  this  warrant  

Total  amount  to  be  levied.  • 

The  costs  of  keeping  possession  of  such  of  your  goods  as  may  be  seized 

is  SIXPENCE  IN  THE  POUND,  PER  DIEM,  ON  THE  VALUE  OF  SUCH  GOODS. 

If  you  pay  the  amount  to  be  lericd  within  half  an  hour  of  the  entry  of 
the  bailiff,  you  will  not  be  required  to  pay  to  him  any  further  sum  than  the 
amount  directed  to  be  levied  as  stated  above. 

Your  goods  are  not  to  be  sold  until  after  the  end  of  five  da^s  next  following 
the  day  on  which  they  were  seized,  unless  they  be  of  a  perishable  nature,  or 
at  your  request. 

if  your  goods  are  sold,  the  following  fees  are  chargeable  for  the  appraise- 
ment and  sale  and  no  others : — 

For  the  appraisement  SIXPENCE  IN  the  pound  on  the  value  of  the 

goods  appraised,  over  and  above  the  stamp  duty. 
For  the  sale,  including  advertisements,  catalogues,  sale  and  commissioa 
and  delivery  of  the  goods,  one  shilling  in  THE  POUND  ON  THB 
NET  PRODUCE  OF  THE  SALE. 


£ 

«. 

d. 

19  &  20  Vict    No.  38.  Affidavit  to  ohtain  a  Warrant  under  Sect  31  of  19  &  20 
c.  108, 8.  31.  Vict.  c.  108. 

I  of  the  plaintiff  [or  defendant]  make  oath  and  say,  that 

the  above  cause  is  appointed  to  be  tried  at  this  court  on  the  day 

of  18    ^,  and  that  £.  F.,  now  a  prisoner  confined  in  [ttate  the 

prison]  f  will  be  a  material  witness  for  me  upon  the  said  trisLl.  And  I 
further  say,  that  I  am  advised  and  verily  believe  that  I  cannot  safely  pro- 
ceed to  the  trial  of  the  said  cause  without  the  testimony  of  the  saidE.  F. 
And  I  do  hereby  mdke  application  to  the  judge  of  this  court  for  a  warrant, 
in  order  that  the  said  E.  F.  may  be  brought  before  this  court  to  be  examined 
as  a  witness  on  my  behall 


19  &  20  Vict.    No.  39.  Warrant  to  bring  up  a  Prisoner  to  give  Eyidenoe  under 
c.  108,  s.  81.  Sect  31  of  19  &  20  Vict,  c  108. 

To  [officer  in  whose  eiutody  the  prisoner  W]. 

Whereas  the  plaintiff  [or  defendant]  hath  made  application  to  me,  by 
affidavit,  for  a  warrant  to  bring  up  before  tJ^is  court  £.  F.,  who  it  is  said  is 
detained  as  a  prisoner  in  your  custody,  in  order  that  the  said  K  F.  may  be 
examined  as  a  witness  on  behalf  of  the  said  plaintiff  [or  defendant]  in  a 
certain  cause  pending  in  this  court  between  the  said  A.  B.,  plaintiff  and 
C.  D.,  defendant :  Yon  are  therefore  hereby  required  to  bring  the  said  £.  F. 
before  this  court  at  [oourt-hmise']  on  the  day  of  18      ,  at 

o'clock  in  the  noon,  then  and  there  to  be  examined  as  a 
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witness  on  behalf  of  the  said  plaintiff  ^or  defendant]  ;  and  immediately  after 
the  said  £.  F.  shall  have  given  his  testimony  before  this  conrt,  that  yon 
safely  oondnct  him  the  said  £.  F.  to  the  prison  from  which  he  shall  have 
been  bronght  nnder  this  warrant 


No.  40.  Order  for  changing  the  Venue  under  either  Sect  20  or  19  &  20  Vict. 

22  of  19  &  20  Vict  c.  108.  c.  108,88. 20, 22. 

It  is  ordered,  that  the  venue  in  the  above  cause  be  changed,  and  that  the 
cause  be  sent  for  hearing  to  the  county  court  of  holden  at 

To  the  plaintiff  and  defendant 


No.  41.  Notice  by  Court  to  which  an  Action  has  been  sent,  of  19  &  20  Vict 

the  Day  of  Hearing.  c.  108, as.  20, 22. 

Take  notice,  that  the  above  cause  has  been  sent  for  hearing  to  this  court 
and  that  it  is  appointed  to  be  heard  in  this  court  on  the  day  of 

18    ,  at  the  hour  of  in  the  noon. 

To  the  plaintiff  and  defendant 


No.  42.  Notice  of  Objection  under  Sect.  39  of  19  &  20  Vict  19  &  20  Vict 

c.  108.  c-  1<>S.  8.  39. 

Take  notice,  that  under  the  provisions  of  sect.  39  of  19  &  20  Vict  c.  108,  Hule  67. 
I  object  to  this  action  being  tried  in  the  county  court ;  and  I  propose  as  my 
sureties  ^here  state  thefvll  names  and  additions  of  the  sftreties,  whether 
housekeepers  or  freeholders,  and  their  residences  for  the  last  six  manths, 
therein  mefttioning  the  county  or  city,  places,  streets  and  number,  if 
any"]  [or  and  I  propose  to  deposit  a  sum  of  money  in  lieu  of  giving 
sureties]. 

Defendant 
To  the  registrar  of  the  said  court. 


No.  43.  Bond  under  Sect  39  of  19  &  20  Vict.  c.  108.  19  &  20  Vict 

Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and  C.  D.  of,  &c.,  ^'  ^^»  ■•  ^®* 
and  E.  F.  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  G.  H.  Ruie  67. 
of,  &c.,  in  £  to  be  paid  to  the  said  G.  H.,  or  his  certain  attorney,  ^  g^^^j  fsaSi' 

executors,  administrators  or  assigns.    For  which  pavment  to  be  made  we  q\^^^  ^  cover 
bind  ourselves  and  each  and  every  of  us,  in  the  whole,  our  and  each  of  ^^  amount 
our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  by  claimed  and 
these  presents.  ^^^^^  of 'trial 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand  ^  gnperior 

eight  hundred  and  court  not  cx- 

Whereas  an  action  has  been  brought  in  the  county  court  of  jjgg^^Lj  j^  ^^ 

holden  at  wherein  the  above-named  G.  H.  is  plaintiff,  and  i^]|Qiei5Q{ 

the  above-bounden  A.  B.  is  defendant :  ^^  »r   •   *    ^ 

And  whereas  the  said  A.  B.  has  given  due  notice  to  the  said  G.  H.  of  his  ^J*  Neitxee^ 
the  said  A.  B.*s  objection  to  the  said  action  being  tried  in  the  said  court,  as  ^"^^f*^  *••- 
provided  by  sect.  89  of  19  &  20  Vict  c.  108 :  7^^    #?' 

And  whereas  it  is  by  the  same  section  of  the  said  statute  provided,  that    ^^'^^f^f^Vb 
the  party  who  shall  object  shall  give  security,  to  be  approved  by  the  regis-  '^fTT"^ 
trar  of  the  court  aforesaid,  for  the  amount  claimed,  and  costs  of  trial  in  one  ^^^  ^  ^* 
of  the  superior  courts  of  common  law : 

And  whereas  Uie  above-named  C.  D.  and  E.  F.,  at  the  re<]uest  of  the  said 
A.  B.,  have  agreed  to  enter  into  the  above-written  obligation  for  the  pur- 
poses aforesaid,  and  the  security  intended  to  be  hereby  given  has  oeen 


570 


Forms — Common  Law. 


I  approTO  of 
this  bond. 

(L.&)  Registrar 
I%is  bond  re- 
quir^aitamp. 


19  &  20  Vict 
c.  108,  B.  71. 


approTed  of  by  the  registrar  of  the  said  ooan^  court,  as  appean 

by  his  allowance  in  the  mai^gin  hereof  :  Now  the  condition  of  this  obliga- 
tion is  snch,  that  if  the  above-bonnden  A.  B.,  C.  D.  and  E.  F.,  anj  or  eitoer 
of  them,  shall  pay  unto  the  said  G.  H.,  his  executors,  administrators  or 
assigns,  the  costs  of  the  trial  in  one  of  the  superior  courts  of  common  law, 
and  the  amount  for  which  a  verdict  may  pass  against  the  said  A.  B.,  then 
this  obligation  shall  be  Toid,  otherwise  shall  remain  in  full  force. 

A.  B.  (L.8.) 

C.  D.  (L.8.) 

E.  F.        (L.a) 

Signed,  sealed  and  deliyered  by  the  above-bonnden 
in  the  presence  of 

Note.— TjT  a  deposit  of  money  he  made,  the  memorandum  thereof 
should  follow  the  terms  if  the  condition  of  the  bond,  and  mill  not  re- 
quire  a  stamp. 


19  &  20  Vict 
c  108,  B.  26. 


No.  44.  Consent  that  Court  shall  decide  in  an  Action  where 
Title  has  incidentally  come  in  question. 

We  [or  the  respective  attorneys  of],  the  plaintiff  and  defendant,  do 
hereby,  under  the  provisions  of  sect.  25  of  19  &  20  Vict.  c.  108,  consent 
that  tms  action  shall  be  decided  by  the  judge  of  this  court 
Given  under  our  hands,  this  day  of  18    . 

Plaintiff  [or  's  attorney]. 
Defendant  [or  'b  attorney]. 


19  &  20  Vict 
c  108,  8.  26. 


No.  45.  Notice  to  be  sent  to  both  Parties  under  Sect  26  of 

19&20  Vict  c.  108. 

Whereas,  under  the  proviedon  of  sect.  26  of  19  &  20  Vict  c  108,  an 
action  commenced  in  the  court  of  [name  of  sfiperior  court'],  wherein  A.  B. 
of,  &c.,  is  plaintiff,  and  C.  D.  of,  &c.,  is  defendant,  has  been  ordered  by 
[name  of  Judge  of  superior  court]  to  be  tried  in  this  court 

Take  notice,  that  tne  said  action  will  be  heard  in  this  court  on  the 
day  of  at  the  hour  of  in  the  noon. 

To  plaintiff  and  defendant. 


9  &  10  Vict 
c  95,  8.  70. 

Rules  104  to 
107. 


9  &  10  Vict 
c  95,  a.  72. 

Rules  104  to 
107. 


having 


No.  46.  Registrar's  Notice  of  Jury. 

Take  notice,  that  this  cause  will  be  tried  by  a  jury,  the 
demanded  a  jury  therein. 
Dated  this  day  of  18    . 

Registrar  of  the  couxt. 
To  the  plaintiff  [or  defendant]. 


No.  47.  Summons  to  Jurors, 

In  the  county  court  of  holden  at 

Yon  axe  hereby  summoned  to  appear  and  serve  as  a  juror  in  this  court, 
at  the  on  the  day  of  18    ,  at  the  hour  of 

in  the  ^  noon,  upon  the  trial  of  the  cause  or  causes  to  be  then  and  there 
tried  by  jnry,  and  in  default  of  attendance  you  will  be  liable  to  a  penal^  of 
five  pounds,  under  sect  72  of  9  &  10  Vict  c  95. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

Begistrar  of  the  court 
To 

of 
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No.  48.  Order  fining  a  Juror  for  Non-attendance.  9  &  10  Vict 

In  the  conntj  coart  of  holden  at  .  >   •      • 

Whereas  was  duly  summoned  to  appear  and  serre  this  day  as  a  i2«fe»  104  to 

jnror  in  this  conrt,  upon  the  trial  of  the  cause  or  causes  to  be  tried  by  jury  107. 
at  this  court ;  and  whereas  he  has  neglected,  without  suflScient  cause  ^own, 
to  appear  and  serve  as  a  juror  at  this  court :  It  is  hereby  ordered,  that  he 
shall  forthwith  [or  on  the  day  of  ]  pay  to  the  registrar  of  ^ 

this  court  a  fine  of  £  for  such  neglect. 


No.  49.  Warrant  of  Execution  against  the  Goods  of  a  Juror  9  &  10  Vict. 

for  a  Fine.  c.  96,  s.  87. 

Whereas  was  duly  summoned  to  appear  and  serve  as  a  juror  at  R'^^9  104  to 

a  court  holden  on  the  day  of  upon  the  trial  of  any  cause  or  1^« 

causes  to  be  then  and  there  tried  by  jury : 

And  whereas  he  neglected,  without  sufficient  cause  shown,  then  to  appear 
and  serve  as  a  juror  at  such  court,  it  was  thereupon  ordered  by  the  court 
that  he  should  forthwith  \or  on  the  day  of  ]  pay  to  the  registrar 

of  this  court  a  fine  of  £  for  such  neglect : 

And  whereas  the  said  sum  has  not  been  paid  according  to  the  said  order, 
and  the  judge  of  this  court  has  ordered  it  to  be  levied  as  hereinafter  men- 
tioned :  These  are  therefore  to  require  and  order  yon  forthwith  to  make  and 
levy,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  where- 

soever they  may  be  found  within  the  district  of  this  court  (excepting  the 
wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  and  imple- 
ments of  his  trade,  if  any,  to  the  value  of  five  pounds)  the  sum  stated  at  the 
foot  of  this  warrant,  being  the  amount  of  such  fine,  and  the  costs  of  this 
execution,  and  also  to  seize  and  take  any  money  or  bank  notes  (whether  of 
the  bank  of  England  or  of  any  other  bank),  and  an^  cheques,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties,  or  securities  for  money  belong- 
ing to  him,  which  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and 
executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to  the  regis- 
trar of  this  court,  and  make  return  of  what  you  have  done  under  this 
warrant  immediately  npon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18      . 

By  the  court. 
To  the  high  bailiff  of  the  court,  Registrar  of  the  court. 

and  others  the  bailiffs  thereof. 

Amount  of  fine        

Poundage  for  issuing  this  warrant 

Total 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  thev  were  seized,  nnleas 
they  be  of  a  perishable  nature,  or  at  the  request  o\  the  said  juror. 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict, 

past  the  hour  of  in  the  noon  of  the  day  of  18      .    c.  108,  8.  48. 


£ 

«. 

d. 

No.  50.  Order  to  adjourn  Proceedings.  9  &  10  Vict; 

It  is  ordered,  that  the  trial  of  this  action  be  adjonmed  until  the        day  ^'     '  ^ 
of  18      ,at  o'clock  in  ithe  noon.  Rule  10%. 
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No.  61.  Order  appointing  Guardian  named  by  Infant  Defendant. 

Ryle  116.  Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an 

infant,  appears  here  in  court,  and  names  of  to  act  as  his  gaaraian« 
who  now  assents  to  act  as  snch  gaardian,  I  do  therefore  hereb/  appoint 
him  to  be  gaardian  of  the  defendant  in  this  cause. 


No.  52.  Order  appointing  Guardian  of  Infant  Defendant  where 
Defendant  does  not  name  a  Guardian. 

Rule  116.  Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an 

infant,  appears  here  in  court,  and  does  not  name  a  guardian,  I  do  therefore 
hereby  appoint  to  be  guardian  of  the  defendimt  in  this  caoae. 


18  &  14  Vict    No.  53.  Order  for  Costs  to  Defendant  where  Plaintiff  does  not 
c  61, 8. 10.  appear. 

Rule  111.  Whereas  the  pbiintrff  has  not  appeared,  either  bj  himself,  his  attomej, 

or  agent,  at  the  court  holden  this  day,  being  the  daj  appointed  for  the  trial 
of  this  cause,  and  the  defendant  has  appeared  in  person  [or  bj  his  attomer 
or  agent],  and  has  not  admitted  the  demand,  it  is  awarded  that  the  plaintiff 
do  pay  tne  sum  of  £  for  the  defendant's  costs,  and  it  is  ordered  that 

the  plaintiff  do  pay  the  same  to  the  registrar  of  this  court  on  the  day 

of  18      . 


19  &  20  Vict       No.  54.  Agreement  under  Sect.  69  of  19  &  20  Vict  c.  108. 

c.  lUo,  8.  o».  y(q  ^  the  respective  attome3rs  or  agents  of]  the  above-named  plaintiff 

and  defendant,  do  hereby,  under  the  provisions  of  section  69  of  19  &  20 
Vict.  c.  108,  agree  that  the  decision  of  the  judge  of  this  court  in  Uus  action 
shall  be  final. 
Given  under  our  hands,  this  day  of 

Plaintiff  [or  's  attorney]. 
Defendant  [or  's  attorney]. 


9  &  10  Vict        No.  SS.  Judgment  against  Defendant  for  Payment  of  Costs. 

I*   QIC   tL^  fii2 

'      '         *  Upon  hearing  the  plaintiff's  application  at  a  court  Golden  this  day,  it  is 

Rule  140.  adjudged  that  the  plaintiff  do  recover  against  the  defendant  the  sum  of 

£  for  costs  incurred  by  the  plaintiff  in  preparing  for  trial  [or  in 

attending  court]  before  the  notice  of  payment  of  money  into  court  was 
received  by  him,  such  money  having  been  so  paid  in  less  than  five  clear 
days  before  the  return-day  of  the  summons. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court  on  the  day  of  18 


9  &  10  Vict  ^^-  ^*  Judgment  for  Defendant,  or  of  Nonsuit 

c  96,  8.  79.  Upon  hearing  this  cause  at  a  court  holden  this  day,  it  is  adjudged  that 

Rule  140.  judgment  be  entered  for  the  defendant  [or  that  judgment  of  nonsuit  be 

entered],  and  that  the  plaintiff  do  pay  the  sum  of  £  for  the  defendant** 
costs:  And  it  is  ordered,  that  the  plaintiff  do  pay  Uie  same  to  the  registrar 
of  this  court  on  the  day  of 


Date. 

£ 

*. 

d. 
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No.  57.  Judgment  for  Plaintiff.  9  &  10  Vict. 

Acknowledgment  of  pay-  It  is  this  day  adjadged  that  the  plaintiff  do  ^  ^^»  "•  ^^>  ^« 

ment  Into  Court  recover  ajrainst  the  de&ndant  the  sum  of  £  Hule  140. 

^*^*^^  ^y     for  debt  ^or  damages],  and  £  for  costs, 

amounting  together  to  the  sum  of  £ 

And  it  IS  ordered  that  the  defendant  do  pay 

'  the  same  to  the  registrar  of  the  court,  on  the 

day  of  [or  by  instalments  of  for 

every  days;   the  first  instahnent  to  be 

paid  on  the  day  of  18    1. 

[In  case  dcfanlt  be  made  in  payment  of  any  one  of  such  instalments,  and 
exeoation  issae,  it  shall  be  for  the  whole  of  the  above  amount  then  remain- 
ing due.] 

This  form  nfill,  by  striking  out  the  wordt  within  brackettf  or  the  words 
on  the  day  of  in  line  6,  apply  to  judgments  of  payment,  whether 
for  payment  forthwith  of  the  whole  claim  or  oy  instalments,  and  tojudg' 
ments  under  13  ^f*  14  Vict,  c.  61,  s,  9,  and  also  to  judgments  in  replevin, 
where  the  judgment  is  for  the  plaintiff , 


No.  58.  Notice  to  High  Bailiff  under  Rule  28. 

Take  notice,  that  the  judge  of  this  court  has  ordered  that  yon  should  pay  Bule  28. 
into  this  court  the  sum  of  by  way  of  compensation  to  the  plaintiff  in 

Plaint  No.  for  the  trouble  and  expense  caused  him  by  your  neglect  to 

comply  with  the  requisitions  of  rule  27. 

(Signed) 
To  the  high  bailiff  of  the  county  Registrar  of  the  court, 

court  of        holden  at 


No.  59.  Notice  of  desire  to  examine  Defendant  as  to  certain 

Debts  due  to  him. 

I,  the  above-named  plaintiff,  am  desirous,  should  I  succeed  in  obtaining  Mule  145. 
a  judgment  against  the  defendant,  of  having  him  examined,  forthwith  after 
I  nave  obtained  such  iudgment,  as  to  whether  or  not  the  following  debts  are 
due  to  him  from  the  following  persons ;  viz., 

E.  F.,  of  for  goods  sold  and  delivered. 

G.  H.,  of  for  work  done. 

Signed  A.  B., 
To  the  registrar  of  the  Flahitiff. 

above  court.  

No.  60.  Order  when  Garnishee  present. 

No.  of  Plaint.       Bule  146. 
In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Whereas  the  plaintiff  has  obtained  a  judgment  against  the  defendant  for 
the  sum  of  £  [^here  insert  the  atnount  ofjudgmenf] : 

Upon  examination  of  the  defendant  and  E.  F.ot  it  is  ordered,  that 

all  debts  due  and  owing  or  accruing  due  from  the  said  E.  F.  to  the  above- 
named  defendant  shall  be  attached  to  answer  the  said  judgment  debt 

And  it  is  further  ordered  that  the  said  E.  F.  do  pay  into  court  the  sum 
of  being  the  amount  of  the  debt  due  from  him  to  the  above-named 

defendant  ^or  being  so  much  of  the  debt  due  from  him  to  the4bove-iiamed 
defendant  as  is  sufficient  to  satisfy  the  said  judgment  debt]  on  the 
day  of 
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No.  61.  Summons  in  nature  of  Scire  Facias  upon  a  Gamiahee. 

RuU  147.  No.  of  Plaint. 

In  the  coanty  court  of  holdeD  at 

(Seal.)  Between  A.  B.,  plaintiff, 

[^Address  and  description,'] 

and 

E.  F.,  defendant 

[^Address  and  description.'] 

Whereas  the  plaintiff  at  a  conrt  holden  at  on  the  day  of 

18  f  obtained  a  judgment  against  C.  D.,  of  [name,  addreu  and  deserip' 
Hon]  tot  the  snm  of  for  and  costs,  which  judgment  remains 

unsatisfied.  And  whereas  the  plaintiff  having  filed  an  affidarit  stating  tliat 
you  are  indebted  to  the  said  C.  D.,  you  are  hereby  summoned  to  appear  at 
a  court  holden  at  on  the  day  of  18    ,  at  the  hour  of 

in  the  noon,  to  show  cause  why  an  order  should  not  be  made 

upon  you  for  the  payment  of  the  amount  oi  the  said  judgment,  or  so  much 
thereof  as  shall  equal  the  amount  of  the  debts  due  and  owing  and  accruing 
from  you  to  the  said  C.  D. 

And  take  notice,  that  from  and  after  the  service  of  the  summons  upon 
you  all  such  debts  are  attached  to  answer  the  said  judgment,  and  that  if 
you  shall  pay  the  said  debts  to  the  said  C.  D.  or  otherwise  dispose  of  them, 
yon  will  h^  liable  to  be  committed  for  contempt. 

And  further  take  notice,  that  if  you  shall  pay  to  the  registrar  of  this 
court  the  amount  of  snch  debts,  or  so  much  thereof  as  will  satisfy  the  judg- 
ment debt,  you  will  incur  no  costs. 

To  the  defendant,  E.  F.  Registrar  of  the  court 

No.  62.  Judgment  against  Garnishee. 

RuU  147.  No.  of  Plaint 

In  the  county  court  of  holden  at 

{Seal,)  Between  A.  B.,  plaintiff, 

[Address  and  description,] 

and 

E.  F.,  defendant, 

[Address  and  description.] 

Whereas  the  plaintiff  at  a  court  holden  at  on  the  day  of 

18    ,  obtained  a  judgment  against  C.  D.,  of  for  the  snm  of  £ 

for  and  for  costs,  and  which  judgment  remains  now  unsatisfied;  and 

whereas  the  plaintiff  having  filed  an  affidavit  stating  that  the  defendant 
was  indebted  to  the  said  C.  D.,  the  defendant  was  summoned  to  show  cause 
why  he  should  not  be  ordered  to  pay  the  amount  of  the  said  judgment,  or 
BO  much  thereof  as  should  equal  the  amount  of  the  debts  due  and  owing 
and  accruing  from  him  to  the  said  C.  D. ;  and  the  defendant  having  failed 
to  appear  before  the  court  this  day  [or  appeared  before  the  court  this  day, 
and  having  failed  to  show  cause  why  he  should  not  be  ordered  to  pay  such 
debts,  or  Imving  shown  sufficient  cause  why  he  should  not  be  ordered  to  pay 
such  debts]  : 

It  is  ordered,  that  the  plaintiff  do  recover  against  the  defendant  the  snm 
of  £  [here  insert  the  amount  of  the  judgment  debt,  or  so  much 

thereof  as  the  debts  amount  to  fchen  the  sams  are  less  than  the  judgment 
debt]  and  £  for  costs,  amounting  together  to  the  snm  of  £  [or 

that  the  plaintiff  do  pay  the  sum  of  £  for  defendant's  costs]. 

It  is  ordered,  that  the  defendant  [or  plaintiff  ]  do  pay  the  same  to  the 

registrar  of  the  court  on  the  day  of  18    ,  {or,  where  judgment 

for  plaintiff,  and  the  judge  so  order ^  by  instalments  of  for  every 

days ;  the  first  instalment  to  be  paid  on  the  day  of  18    .J 

Given  nnder  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Begistrar  of  the  ooort 
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No.  63.  Execution  against  Garnishee. 

Whereas  on  the  day  of  18    ,  it  was  ordered,  that  E.  F.  should  Rule  147. 

pay  into  court  the  sum  of  £  bein^  the  \_or  so  much  of  the]  amount 

of  debts  foand  due  from  him  to  C.  D.  of  [h^re  insert  address  and  descrip- 
tion']^  a  indgmcnt  debtor  of  A.  B.  [or  as  is  sufficient  to  satisfpr  the  judg- 
ment of  the  said  A.  B.] ;  and  whereas  default  has  been  made  in  payment 
according  to  the  said  order :  these  are  therefore  {tJie  same  as  in  ordinary 
executions). 


No.  64.  Warrant  of  Commitment  on  Hearing  of  Plaint. 


the 


Whereas  at  a  court  holden  at  on  the  daj  of  IB    , 

plaintiff  obtained  a  judgment  against  the  defendant  for  the  sum  of  £ 
for  debt  [or  damages],  and  £  for  costs,  and  thereupon  it  was  ordered 

that  the  defendant  should  pay  the  same  to  the  registrar : 

And  whereas  the  defendant  having  personally  appeared  to  the  summons 
in  this  action,  and  being  present  in  court,  was  then  and  there  examined 
touching  his  estate  and  effects,  and  the  circumstances  under  which  he  con- 
tracted the  said  debt  [or  incurred  the  said  damages  or  liability],  and  as  to 
the  means  and  expectation  he  then  had,  and  as  to  the  means  he  still  had,  of 
discharging  the  said  debt  [or  damages],  and  as  to  the  disposal  he  had  made 
of  any  property : 

And  whereas  this  court  upon  such  examination  ordered  that  the  de- 
fendant should  be  committed  to  prison  for  days,  for  [state  the  ground 
of  committan. 

These  are  therefore  to  require  you  the  said  high  bailiff,  bailiffs  and  others, 
to  take  the  defendant  and  to  deliyer  him  to  the  goTemor  or  keeper  of  the 
above-named  prison,  and  you  the  said  governor  or  keeper  to  receive  the  de- 
fendant and  him  safely  to  keep  in  the  said  prison  for  days  from  the 
arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged  by  due 
course  of  law. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Registrar  of  the  court 


9  fir  10  Vict, 
c.  95,  a  101. 

But  see  Rule 
162. 

N.B,  SectAOl 
repealed  after 
1  Jan.  1870,  by 
The  Bank- 
ruptcy Repeal 
Act,  1869. 


Amount  adjudged  to  be  paid 


Poundage  for  issuing  this  warrant 


Total  amount  due 


*  •         *  * 


£  s,  d. 


[N.B.— J^ii  warrant  remains  in  force  one  year  from  the  date  thereof] 


No.  65,  Certificate  of  the  Result  of  the  Hearing  of  a  Cause 
under  Section  2S  of  19  &  20  Vict.  c.  108. 

In  the  county  court  of  holden  at 

I  hereby  certify,  that  an  action  commenced  in  the  court  of  [name  tf 
superior  courf],  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  which, 
under  section  26  of  19  &  20  Vict  c  108,  was  ordered  by  [name  of  judge 
of  superior  oourf]  to  be  tried  in  this  court,  has  been  heard  acconUngly  in 
Uiis  coart  on  this  day,  and  that  the  result  was  as  follows : 

[State  the  finding  of  the  several  issues  joined  in  the  action,  or  thai 
the  plaintiff  was  nonsuited,] 

Dated  this  day  of  18    . 

Begiflfcrar  of  the  court 


19  &  20  Vict 
c  108,  a  26. 
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9  &  10  Vict.  No.  66.  Order  to  suspend  Order  of  Judgment. 

c  95,  8. 105.  j^  ^  ordered,  that  an  order  of  this  coart  in  this  action,  bearing  date  the 

daj  of  18    be  Bospended  nntil  the  day  of  18 


19  &  20  Vict  No.  67.  Order  for  Costs  of  the  Day  under  Section  40  of 

c.  108, 8.  40.  19  &  20  Vict.  c.  108. 

Whereas  a  mle  [or  snmmons]  has  been  granted  by  [nams  of  iuperi&r 
eoiirt  or  jud^e],  requiring  cause  to  be  shown  why  a  wnt  of  certiorari  [or 
prohibition!  should  not  issue  in  this  cause,  and  no  order  has  been  made  by 
such  court  {or  judge]  respecting  the  costs  in  this  cause : 

And  whereas  a  copy  of  such  rule  [or  summons]  has  not  been  aerred  oa 
the  plaintiff  [or  defendant]  [or  on  the  registrar],  according  to  section  40 
of  19  &  20  Vict.  c.  108 : 

And  whereas  the  plaintiff  [or  defendant]  has  on  this  day  appeared  at 
this  court  to  prosecute  [or  defend]  this  cause : 

It  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  sum  of  £ 
for  the  plaintiff's  [or  defendant's]  costs  of  the  day;  and  it  is  ordered,  that 
the  defendant  [or  plaintiff]  do  pay  the  same  to  the  registrar  of  the  court 
on  the  day  of  18    . 


19  &  20  Vict  No.  68.  Order  for  Costs  of  the  Day  under  Section  41  of 

c.  108, 8.  41.  19  &  20  Vict.  c.  108. 

Whereas  a  writ  of  certiorari  [or  prohibition]  has  been  granted  in  this 
cause  by  [name  of  superior  court  orjud^e\^  on  the  ex  parte  application  of 
the  defendant  [or  plaintiff],  who  has  not  lodged  it  with  the  registrar  of  the 
court  [or  has  not  given  notice  to  the  plaintiff  [or  defendant]  that  it  has 
issued]  two  clear  days  before  this  day,  being  the  day  fixed  for  hearing  this 
cause: 

And  whereas  the  said  [superior  court  or  judge]  has  made  no  order 
respecting  the  costs  of  the  cause  in  this  court : 

And  whereas  the  plaintiff  [or  defendant]  has  on  this  day  appeared  at 
this  court  to  prosecute  [or  deiend]  this  cause : 

It  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  sum  of  £ 
for  the  plaintiff's  [or  defendant's]  costs  of  the  day;  and  it  is  ordered,  that 
the  defendant  \or  plaintiff]  do  pay  the  same  to  the  registrar  of  the  court 
on  the  day  of  18 


No.  69.  Notice  to  Plaintiff  of  Payment  of  Instahnent 

RvXe  148.  I  hereby  give  you  notice,  that  A.  B.,  the  defendant,  has  paid  into  court 

the  sum  of  £  under  the  judgment  obtained  by  you  against  him. 

[N.B. —  Upon  your  applying  for  the  above  amount  it  nnll  be  necessary 
that  you  should  produce  the  plaint-note  given  to  you  an  the  entry  of  the 
plaifU,"] 

9  &  10  Vict        No.  70.  Warrant  of  Execution  against  Goods  of  Defendant, 
c.  96, 88. 94, 96.       -vHiereas  qp  the  day  of  18      the  plaintiff  claimed  a  judg- 

Hule  161.  ment  in  this  court  against  the  defendant  for  the  sum  of  £        for  debt  [or 

damages]  and  costs ;  and  it  was  thereupon  ordered  by  the  court  that  the 

defendant  should  pay  the  same  to  the  registrar  on  the  day  of 

[or  by  instalments  of  for  every  days]  : 

And  whereas  de&ult  has  been  made  in  pajrment  according  to  the  said 

order;  these  are  therefore  to  require  and  order  yon  forthwith  to  make  and 


\ 
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leT7  by  distress  and  sale  of  the  eoods  and  chattels  of  the  defendant,  where- 
BoeTer  they  may  be  fonnd,  within  the  district  of  this  court  (except  the 
wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  and  im- 
plements of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated 
at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff  under  the 
said  order,  including  the  costs  of  this  execution;  and  also  to  seize  and 
take  any  money  or  bank  notes  (whether  of  the  baxJe  of  England  or  of  any 
other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes,  bonds, 
specialties  or  securities  for  money  of  the  defendant  which  may  there  be 
found,  or  such  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  thia 
execution,  and  the  costs  of  making  and  executing  the  same,  and  to  pay 
what  you  shall  have  so  levied  to  the  registrar  of  this  court,  and  make  return 
of  what  you  have  done  under  this  warrant  inmiediately  upon  the  execution 
thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18 

By  the  court, 
To  the  high  bailiff  of  the  said  court,  Registrar  of  the  court 

and  others  the  bailiffs  thereof. 


Amount  for  which  judgment  was  obtained . . 

Paid  into  court  

Remaining  due 

Poundage  for  issuing  this  warrant    . . 

Total  amount  to  be  levied . . 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict, 

past  tne  hour  of  in  the  noon  of  the  day  of  18    .      c.  108,  s.  46. 

ThUform  will  also  apply  to  a  warrant  of  execution  upon  a  Judgment 
under  13  i*  14  Viet.  e.  61,  «.  9 ;  and  by  leaving  out  the  words  **  and 
whereas  default  has  been  made  in  payment  according  to  the  said 
ordeVf*  to  a  warrant  of  execution  under  the  Bills  of  Exchange  Act, 


£ 

s. 

d. 

No.  71.  Warrant  of  Execution  against  the  Goods  of  Plaintiff.    9  &  lo  Vict 

Whereas  at  a  court  holden  at  on  the  day  of  18     ,  it  ^'  ®^'  "*  ^• 

was  ordered  by  the  court,  that  judgment  should  be  entered  for  the  de-  Rule  161. 
fendant  [or  that  judgment  of  nonsuit  be  entered],  and  that  the  plaintiff 
should  pay  to  the  registrar  of  the  court,  on  or  before  the  day  of 

the  sum  of  £  for  the  defendant's  costs  of  suit : 

And  whereas  default  has  been  made  in  payment  according  to  the  said 
order ;  these  are  therefore  to  require  and  order  you  forthwith  to  make  and 
levy  by  distress  and  sale  of  Uie  goods  and  chattels  of  the  plaintiff,  where- 
soever they  may  be  found  within  the  district  of  this  court  (excepting  the 
wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  and  im- 
plements of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated 
at  the  foot  of  this  warrant,  being  the  amount  due  to  the  defendant  under 
the  judgment,  including  the  costs  of  this  execatioa,  and  also  to  seiie  and 


# 
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19  &  20  Vict, 
c.  108,  8.  46. 


take  any  money  or  bank  notes  (whether  of  the  bank  of  England  or  of  any 
other  bank),  and  any  cheqaes,  bills  of  exchange,  promissory  notes,  bonds, 
specialties  or  securities  for  money  of  the  plaintiff  which  may  there  be  found, 
or  SQch  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execa- 
tion,  and  the  costs  of  making  and  executing  the  same,  and  to  pay  what  yon 
shall  have  so  levied  to  the  registrar  of  the  court,  and  make  return  of  what 
you  have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Giyen  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 
To  the  high  bailiff  of  the  said  court,  Begistrar  of  the  court, 

and  other  the  bailiffs  thereof. 


Costs  adjudged  . .         . .         • 

Paid  into  court  • . 

Remaining  due    .  • 
Poundage  for  issuing  this  warrant    . .         . .         • . 


Total  amount  to  be  levied.  • 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said  plaintiff. 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

past  the  hour  of  in  the  noon  of  the  day  of  18    . 


£  «.  tf. 


9  &  10  Vict 
c  95,  8.  98. 

Mule  155. 

WiU  be  tuper^ 
seded  hyRulei 
under  The 
Dehtorff  Act, 
1869. 


No.  72.  Application  for  Judgment  Summons. 

No.  of  Plaint 
A.  B.,  plaintiff, 
C.  D.,  defendant 

I  apply  for  the  issue  of  a  judgment  summons  against  the  defendant,  and 
I  state  that  I  rely  on  the  following  grounds  for  obtaining  an  order  of  com- 
mittal of  the  judgment  debtor;  that  is  to  say. 

That  the  judgment  debtor  contracted  the  said  debt  under  false  pretences, 
or  by  means  of  fraud  or  breach  of  trust,  or  without  reasonable  expec- 
tation of  being  able  to  pay  the  same  : 

That  the  judgment  debtor  has  made  a  gift  or  transfer  of  part  of  his  pro- 
perty wiUi  intent  to  defraud  his  creditors : 

That  the  judgment  debtor  has  charged  or  removed  or  concealed  part  of 
his  property  with  intent  to  defraud  his  creditors  : 

That  the  judgment  debtor  has  had,  since  the  judgment  was  obtained 
against  bun,  sufficient  means  and  ability  to  pay  the  sums  directed  to 
be  paid  under  the  judgment ; 

And  I  undertake  to  prove,  to  the  satisfaction  of  the  judge  at  the  hearing, 
that  the  judgment  debtor  has  been  able  since  the  judgment  to  pay  the 
amount  ordered  by  the  court  as  it  became  dae. 

I  am  aware  that  if  I  do  not  prove  the  same  accordingly  that  I  shall  have 
to  pay  the  coste  of  this  summons. 

[A.  B.,  judgment  creditor, 
or  C.  D.,  agent  to  the  judgment  creditor.] 
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No.  73.  Judgment  Summons.  9  &  10  Vict 

In  the  [title  of  court  issuing  summons'],  ^  ?^!J^*^^^^ 

No.  of  Plaint  "l*  19  &^ 

No.  of  Judgment  Summons.  ^^^-  ^  ^^°» 

Between  A.  B.,  plaintiff,  ••  *^* 

[AddresSy  description,']  Rule  167. 

CD    defendant,  sededby/ules 

iPresent  address,  deserxptvon  and,  if  known,  ^^^gf  2%e 

TKTX.  .K      1  •  f;ff    Kf    ^    Pi^f^  of  employment.]  Debtors' Act, 

Whereas  the  plaintiff  obtained  a  judgment  [or  if  no  judgment  has  been  ^gag 
obtained,  or  if  a  fresh  order  has  been  obtained  upon  a  judgment,  an 
order]  against  yon,  the  above-named  defendant,  in  the  conntj  court  of 
holden  at  on  the  daj  of  Id    ,  for  the  payment  of  £ 

for  debt  [or  damages],  and  £  for  costs,  upon  which  judgment  [or 

order],  and  the  subsequent  process  issued  thereon,  the  sum  of  £  is 

now  due  :  Ton  are  therefore  hereby  summoned  to  appear  personally  in  this 
court  at  [place  where  court  holden]^  on  the  day  of  18    ,  at  the 

hour  of  in  the  noon,  to  be  examined  by  the  court  touching  your 

estate  and  effects,  and  the  circumstances  under  which  you  contracted  the 
said  debt  [or  incurred  the  said  damages],  and  as  to  the  means  and  expecta- 
tion you  then  had,  and  as  to  the  means  you  still  have,  of  discharging  the 
said  debt  [or  damages],  and  as  to  the  disposal  you  have  made  of  any  pro- 
perty. 
Dated  this  day  of  18    . 

Registrar  of  the  court 

&   s,   d. 

Amount  of  judgment  or  order,  including  costs 

Cost  of  waiTant  against  the  goods,  if  any 
Costs  of  previous  judgment  summonses,  hearings  and  commit- 
ments, if  any       . .         . .         . .         . .         . .         • . 

Costs  of  this  summons . .         • . 

Paid  into  court  . .         . .         •  • 


Amount  unpaid  and  due  on  judgment     • .         . .         •  • 
Deduct  amount  of  instalments  at        s,  per  month,  which  were 
not  required  to  have  been  paid  before  the  date  of  the  sum- 
mons        ..         ..         ..         ••         ..         ..         ••         •• 


Amount  upon  the  payment  of  which  no  fnrther  proceedings  can 
be  had  until  default  of  payment  of  next  instalment  .  •         . . 


When  issued  under  19  ^  20  Vict,  c,  108,  *.  48,  or  under  Rule  144,  insert 

*<  issued  by  leave  of  the  judge/' 


No.  74.  Warrant  of  Commitment.  9  &  10  Vict 

In  the  [title  of  court  ordering  committal].  ®'  ?^»  ■•  ^®» 

No.  of  Plaint  S'-V*  ^a?^ 

No.  of  Judgment  Summons.  ^^J^  *•  ^^°» 

No.  of  Warrant  ■•  *^« 

Between  A.  B.,  plaintiff,  Rule  168. 

C*D.,  defendant  ^^^*^m 

To  the  high  bailiff  apd  others  the  bailiffs  of  the  said  court  and  all  pe«»  1,^%'J 

officers  within  Uie  jurisdiction  of  the  said  court,  to  the  governor  or  2>0frtM*«'  Act 

keeper  of  Uie  [prison  used  by  the  court],  ^gfio  ' 

Whereas  the  plaintiff  obtained  a  judgment  [or  order]  against  the  de- 
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fendiuit  in  the  cmmtr  ooort  of  holden  mt  od  die  daj  of 

18      ,  for  tbepajment  of  £  for  debt  {or  dama^]  ^^d 

npoD  iHiich  jndginent  [or  order],  and  the  sobseqiient  prooe 
the  fiiin  of  £  was  at  the  date  of  the  UBuing  of  the 

after  mcntioDed  and  itill  is  doe : 

And  whereas  a  summons  was,  at  the  instanrr  of  Uie  plaintiff,  dnljr  ii 
oat  of  this  ooort,  by  which  the  defendant  was  duly  required  to  appear  ob 
the  day  of  18    ,  to  answer  soch  qnestioDS  as  might  be  pot  to 

him  pnnraant  to  section  98  of  the  statute  9  &  10  Victoria,  chapter  95,  in 
reUtion  to  snch  debt  [or  damages],  which  smnmons  was  prored  to  tiiis 
eoort  to  haye  heen.  penonally  and  dol^  serred  on  the  defendant : 

And  whereas  this  eoort,  at  the  heanng  of  the  said  sommooa,  ordered  dial 
the  defendant  shoold  be  committed  to  prison  for  days,  for  [a#  tks  emm 
may  he]  ref  using  to  be  sworn : 

{or  for  refusing  to  answer  such  questions  as  aforesaid  to  the  satisfaction 
of  the  judge ;] 

[or  tor  contracting  the  said  debt  under  false  pretences,  or  by  means  of 
fraud  or  breach  of  trust,  or  without  reasonable  expectation  of  being  able  to 
pay  the  same  ;J 

[or  for  makmg  a  gift  or  transfer  of  part  of  his  property  with  intent  to 
defraud  his  creditors ;] 

[or  far  haring  charged,  or  remored,  or  concealed  part  of  his  property, 
with  intent  to  defraud  his  creditors ;] 

[or  for  not  baring  satisfied  the  said  judgment  and  costs,  baring  had  sof- 
ficient  means  and  ability  so  to  do ;] 

These  are  therefore  to  require  you  the  said  high  bailiff,  hailiffs,  and 
others,  to  take  the  defendant,  and  to  delirer  him  to  the  goremor  or  keeper 
of  the  [prison  used  by  thr  eourf],  and  you  the  said  goremor  or  keeper  to 
receire  the  defendant,  and  him  safely  keep  in  the  said  fniaon  for 
days  from  the  arrest  under  this  warrant,  or  until  he  shall  be  sooner  dis- 
charged by  due  course  of  law. 

VsLted  6uB  [insert  date  of  order]  dsij  oi  18    . 

E.  F., 

Registrar  of  the  eoort 

£    s.   d. 

Amount  of  judgment  or  order,  including  costs 

Costs  of  warrant  a^nst  the  goods,  if  any 
Costs  of  prerious  judgment  summonses,  hearings,  and  commit- 
ments                 ••         •• 

Costs  of  last  summons  and  poundage  on  this  warrant 


•  •         •  ■ 


Paid  into  court  

Amount  unpaid  and  due  on  judgment 

Deduct  amount  of  instalments  at        s.  per  month,  which  were 
not  required  to  hare  been  paid  before  the  date  of  this  warrant 

Amount  upon  the  payment  of  which  the  prisoner  is  to  be  dis- 
charged    ..         ..         •• 

This  warrant  remains  in  force  one  year  from  the  date  thereol 


9  &  10  Vict         No.  75.   Order  for  Payment  by  Instalments  on  a  Judgment 
e.  96,  B.  100.  Summons. 


wfi  ll'SS!i!i      Whereas  the  plaintiff  obtained  a  judgment  of  this  court  [or  of  the  county 
^*ZrTke         coaitot         holden  at         ]  against  the  defendant  for  the  sum  of  £ 
ngMorJjiitt     ^^  ^  ^®^*  t^  damages]  and  costs,  upon  which  judgment  and  the 
^OT^rr  ^er,    qpgat  process  issued  thereon  the  sum  of  £  is  still  doe. 
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Acknowledgrment  of  paj- 
mcnt  Into  Court. 


And  whereas  a  snmmons  was,  at  the  instance  of  the  plaintiff,  daly  issued 
oQt  of  this  court,  hy  which  the  defendant  was  required  to  appear  personally 
at  this  court  this  day  to  answer  such  questions  as  might  he  put  to  him 
pursuant  to  section  98  of  9  &  10  Vict.  c.  95,  in  relation  to  such  deht  [or 
damages]  : 

It  is  ordered,  that  the  defendant  do  pay  the 
amount  still  due  on  the  said  judgment,  and  the 
costs  of  the  said  summons  and  its  hearing,  as 
stated  at  the  foot  of  this  order,  to  the  registrar  of 
this  court,  by  instalments  of  £  for  every 

days ;  the  first  payment  to  be  made  on  the 
day  of  18    . 

In  case  default  be  made  in  payment  of  any  one 
of  such  instalments,  and  execution  issue,  it  shall 
be  for  the  whole  of  the  above  amount  then  re- 
maining due. 

£    9.    d. 


Daf^ 

£ 

«. 

d. 

Received  by 

Amount  remaining  due 

Costs  of  judgment  summons  and  its  hearing 


No.  76.  Certificate  for  the  Discharge  of  a  Defendant  from      9  &  10  Vict. 

Custody.  c.  96,8.110. 

I  hereby  certify,  that  the  defendant,  who  was  committed  to  your  custody  Rule$  166, 167. 
by  virtue  of  a  warrant  of  commitment  under  the  seal  of  this  court  [or  of  the 
county  court  of  ],  bearing  date  the  day  of  18     ,  has 

paid  and  satisfied  the  sum  of  money  for  the  non-payment  whereof  he  was 
so  committed,  together  with  all  costs  due  and  payable  by  him  in  respect 
thereof ;  and  that  the  defendant  may,  in  respect  of  such  warrant,  be  forth- 
with discharged  out  of  your  custody. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  leave  of  the  judge  of  the  court, 

Registrar  of  the  court. 
To  the  governor  or  keeper  of 


No.  77.  Order  for  a  new  Trial.  9  &  10  Vict 

It  is  ordered,  that  the  judgment  in  this  case,  and  all  subsequent  proceed-  c.  96,  88.  80, 
ings  thereon,  be  set  aside,  and  a  new  trial  had  between  the  parties  on  [iet  3^* 
out  the  temu  or  conditions^  if  any,  on  which  the  order  is  made'].  Rule  172. 


No.  78.  Order  to  rescind  a  former  Order.  9  &  10  Vict. 

It  is  ordered,  that  the  order  of  this  court  in  this  action,  bearing  date  the  c.  96,  8.  100. 


day  of 


18    ,  be  rescinded. 


No.  79.  Interpleader  Summons  to  Execution  Creditor.         30  &  31  Vict. 

No.  of  Plaint      «•  ^^2,  8.  81. 
In  the  county  court  of  holden  at  .  Rules  174  to 

( Seal.)  Between  A.  B.,  plaintiff,  180. 

and 
C.  D.,  defendant. 
Whereas  [here  insert  the  name,  address  and  description  of  claimant, 
so  far  as  is  then  known"}  hath  made  a  claim  to  [certain  goods  and  chattels 

P.N.  Q  Q 


6B2 
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[or  iiioiiii>ji,  &c.]  taken  in  ezecotioa  under  procen  issoingnatof  tills  oavrt, 
ftt  roar  imfUncej  [or  ceruin  rent  aUef^  to  be  doe  to  him]  : 

X  on  are  therefore  hereby  snmmooed  to  appear  at  a  ooort  to  be  hoidcB 
at  on  the  daj  of  18    ,  at  the  hour  of  in  tba 

noon,  when  the  Raid  claim  will  be  adjudicated  npon,  and  such 
thereu|ion  aM  to  the  jndge  hhall  seem  fit. 

Dated  thia  day  of  18     . 

Begistrar  o£  the  eoort. 
To  the  execution  creditor. 


Note. — The  claimant  is  called  ^pon  to  giw  the  partieulmrg  of  — 
elainiy  which  you  may  inspect  on  application  at  the  ofice  of  the  refio- 
trar  of  this  court f  four  days  before  the  day  of  hearing. 


3()  &  31  Vict 
c.  142,11.3]. 

IluUs  174  to 
180. 


No.  80.  Interpleader  SumrooDS  to  a  Clainuuit  settiog  ap 
a  Claim  to  the  Goods  or  the  Proceeds  thereof. 

[Name^  address  and  description  of  claimanf],  yon  are  hereby  mun- 
inoned  U)  apriear  at  a  coort  to  he  holden  at  on  the  day  oi 

18    ,  at  the  hoar  of  in  the  noon,  to  support  a  claim  made  by 

you  Ut  certain  goods  and  chattels  [or  monies,  &cl  taken  in  execntioo  nnder 
process  issued  in  this  action  at  the  instance  of  [the  execution  creditor^, 
and  in  default  of  your  then  establishing  such  claim  the  nid  goods  aim 
chattels  will  then  l>e  sold  [or  the  said  monies,  &c.  paid  oTer]  according  to 
the  exigency  of  the  said  process ;  and  take  notice,  that  you  are  hereby  re- 
ciuired,  five  days  before  tnc  said  day,  to  deliver  to  the  officer  in  charge  of 
tne  said  process,  or  leave  at  my  office,  particulars  of  the  goods  and  chattels 
which  [or  the  proceeds  whereof^  are  claimed  by  yon,  and  of  the  gromids 
of  your  claim ;  and  in  such  particulars  you  shall  set  forth  folly  your  name, 
address  and  description ;  and  take  notice,  that  in  the  event  ci  your  noi 
giving  such  particulars  as  aforesaid  your  claim  wiU  not  be  heard  by  the 
court. 

To  [the  claimant  above  named]. 


30  &  31  Vict, 
c.  142,  s.  31. 

Bules  174  to 
180. 


.  No.  81.  Interpleader  Summons  to  a  Claimant  setting  np  a  Claim 
to  Rent  in  respect  of  the  Premises  upon  which  the  Execu- 
tion was  levied. 

[Name,  address  and  description  of  claimant"],  yon  are  hereby  som- 
moned  to  appear  at  a  court  to  be  holden  at  on  the  day  of 

18    ,  at  the  nour  of  in  the  noon,  to  support  a  claim  made  by 

you  to  certain  rent  alleged  by  you  to  be  due  to  you  in  respect  of  and  isaning 
out  of  certain  premises  upon  which  certain  goods  and  chattels  were  taken  in 
execution  under  process  of  this  court  in  this  action  at  the  instance  of  [the 
execution  credititr]  ;  and  in  default  of  your  then  establishing  such  claim 
the  said  goods  and  chattels  will  then  be  sold,  and  the  proceeds  thereof  paid 
over  according  to  the  exigency  of  the  said  process  [or,  if  such  goods  and 
chattels  shall  have  been  then  sold,  then  the  proceeds  of  such  sale  will  be  paid 
over  according  to  the  exigency  of  the  said  process]  ;  and  take  notice,  that 
you  are  hereby  required,  five  days  before  the  said  day,  to  deliver  to  the 
officer  in  charge  of  the  said  process,  or  leave  at  my  office,  particulars  of  the 
amount  of  the  rent  claimed  by  you,  and  of  the  period  for  whioh  and  of  the 
premises  in  respect  of  which  you  claim  such  rent,  and  of  the  grounds  of 
your  claim ;  and  in  such  particulars  you  shall  set  forth  fully  your  name, 
address  and  description ;  and  take  notice,  that  in  the  event  of  your  not 
giving  such  particulars  your  claim  will  not  be  heard  by  the  court. 

To  [the  oluiuMnt  above  named]. 
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Nq.  82.  Interpleader  Summons  to  an  Execution  Creditor,  and  30  &  31  Vict 
to  the  High  Bailiff,  where  Claimant  claims  Damages  as  ^-  ^*2,  s.  31. 
well  as  the  Goods  seized.  Rules  174  to 

No.  of  Plaint      ^^^• 

In  the  county  court  of  holden  at 

(^Seal.)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant 

Whereas  E.  F.  of  hath  made  a  claim  to  certain  goods  and  chat-  Insert  resi- 

tels  [or  monies,  ifc.'\  taken  in  execution  under  process  issuing  out  of  this  dence  and  de- 
court  at  your  instance,  and  hath  also  claimed  from  you  and  from  the  high  scription  of 
bailiff  of  this  court  the  sum  of  £  for  damages  arising  out  of  the  said  claimant 

execution : 

You  and  the  high  bailiff  are  therefore  hereby  summoned  to  appear  at  a 
court  to  be  holden  at  the  day  of  1 8    ,  at  the  hour 

of  in  the  noon,  when  the  said  claim,  both  as  to  the  said 

goods  and  chattels,  and  as  to  the  said  damages,  will  be  adjudicated  upon, 
and  such  order  made  thereupon  as  to  the  judge  shall  seem  nt. 

To  the  execution  creditor,  and  to 
the  high  bailiff  of  this  court. 

N0TE.~7%«  claimant  is  called  upon  to  give  the  particulars  of  his 
claim,  which  you  may  inspect,  on  application  at  the  office  of  the  registrar 
of  this  court yfov/r  days  before  the  day  of  hearing. 


No.  83.  Interpleader  Summons  to  a  Claimant  setting  up  a  Claim  30  &  31  Vict 

to  Damages  as  well  as  to  the  Goods  or  the  Proceeds  thereof,     c- 1*2,  s.  31. 

xr      «  T»i  •  *       Rules  174  to 
No.  of  Plaint      ^SO 
In  the  county  court  of  holden  at 

(Seal)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant, 

[^Nams,  address  and  description  of  claimants  yon  are  hereby  summoned 
to  appear  at  a  court  to  be  holden  at  on  the  day  of 

18    ,  at  the  hour  of  in  the  noon,  to  support  a  claim  made  by 

you  to  certain  goods  and  chattels  [or  monies,  &c.l  taken  in  execution  under 
process  issued  in  this  action  at  the  instance  of  \the  execution  creditor^, 
and  also  for  damages  arising  out  of  such  execution,  and,  in  default  of  your 
then  establishing  such  claim,  the  said  goods  and  chattels  will  then  be  sold 
[or  the  said  monies  paid  over],  according  to  the  exigency  of  the  said  process ; 
and  take  notice,  that  you  are  hereby  required,  five  days  before  the  said  day, 
to  deliver  to  the  officer  in  charge  of  the  said  process,  or  leave  at  my  office, 
particulars  of  the  goods  and  c^ttels  which  [or  the  proceeds  thereof]  are 
claimed  by  you,  and  of  the  grounds  of  your  claim,  and  also  of  the  grounds 
upon  which  you  claim  damages,  and  you  must  also  state  in  such  particulara 
the  amount  of  the  damages  you  claim,  and  the  party  from  whom  you  claim 
the  same,  and  in  such  p^iculars  yon  shall  set  forth  fully  your  name,  ad- 
dress and  description ;  and  take  notice,  that  in  the  event  of  your  not  giving 
such  particulars  as  aforesaid  your  claim  will  not  be  heard  by  the  court 

To  [the  claimant  above  namsd]. 
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30  &  31  Vict      No.  84.  Order  on  an  Interpleader  Summons  where  the  Claim 
c.  142,  8.  31.  is  not  established. 

Rule  180.  Between  A.  6.,  plaintiff, 

and 
C.  D.,  defendant, 

and 
E.  F.,  claimant. 

It  is  this  da  J  adjadged,  tonching  the  claim  of  E.  F.  to  certain 

goods  and  chattels  \or  monies,  &c.]  taken  in  execution  in  this  action  [<"*  to 
certain  rent  alleged  to  be  due  to  him],  that  the  said  goods  and  chatteb  {er 
monies  &c.  or  part  thereof,  to  wit,  &c.,  specifying  tnem,l  are  the  propertj 
of  the  execution  debtor  [^ar  that  there  is  no  rent  due  to  the  said  £.  F.J. 

And  it  is  ordered,  that  the  costs  of  this  proceeding,  amounting  to 
be  paid  by  the  said  E.  F.  to  the  registrar  of  this  court  on  or  before  the 
day  of  for  the  use  of  the  execution  creditor. 


30  &  31  Vict      No.  85.  Order  on  an  Interpleader  Summons  where  the  Claim 
c.  142,  8.  3!.  is  established. 

It  is  this  day  adjudged,  touching  the  claim  of  £.  F.  to  certain 

goods  and  chattels  [or  monies,  &c  J  taken  in  execution  in  this  action  tor  to 
certain  rent  alleged  to  be  due  to  him],  that  the  said  TOods  and  chatteu  [or 
monies,  &c.,  or  part  thereof,  to  wit,  specifying  them^  are  his  property  [or 
that  rent  to  the  amount  of  £  is  due  to  him]. 

And  it  is  ordered,  that  the  said  ^execution  creditor']  do  pay  to  the  regis- 
trar of  this  court,  for  the  use  of  the  said  £.  F.,  £  for  costs,  on  or 
before  tiie               day  of               18    . 


30  &  31  Vict    No.  86.  Order  on  an  Interpleader  Summons  where  both  Groods 
c.  142,  s. -31.  and  Damages  are  claimed  and  the  Claim  to  neither  is  es- 

tablished. 

No.  of  Plaint 
In  the  county  court  of  holden  at 

iSeal) 

Between  A.  B Plaintiff, 

and 

CD Defendant 

And  between  £.  F Claimant, 

and 
The  execution  creditor  and  the  high  bailiff  of  this  court.  Respondent 

It  is  this  day  adjudged,  touching  the  claim  of  £.  F.  to  certain 

ffoods  and  chattels  lor  monies,  &c.]  taken  in  execution  in  this  action,  and 
for  damages  arising  out  of  the  said  execution,  and  which  E.  F.  claims 
against  [the  execution  creditor^  and  the  high  bailiff  of  this  court,  that  the 
said  goods  and  chattels  [or  monies,  &c.,  or  ^urt  thereof,  describe  the  part,'] 
are  the  property  of  [the  execution  debtor],  and  that  the  said  £.  F.  is  not 
entitled  to  recoTer  any  damages  from  either  [the  execution  creditor]  or  the 
high  bailiff  of  this  court : 

And  it  is  ordered,  that  the  costs  of  this  proceeding,  amounting  to  £ 
be  paid  by  the  said  E.  F.  to  the  registrar  of  this  court  on  or  before  the 
day  of  18    ,  as  to  £  ,  part  thereof,  for  the  use  of  the  exe- 

cution creditor,  and  as  to  £  ,  the  residue  thereof,  for  the  use  of  the 

high  bailiff  of  this  court 
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No.  87.  Order  on  an  Interpleader  Summons  where  both  Goods  30  &  31  Vict, 
and  Damages  are  claimed  and  the  Claim  to  both  is  estab-  ^*  ^^2,  s.  31. 
lished. 

{Same  heading  at  No.  86.) 

It  is  this  day  adjudged,  toaching  the  claim  of  E.  F.  to  certain  goods  and  If  the  claim  for 
chattels  [<7r  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damages  damages  be 
arising  out  of  the  said  execution,  and  which  E.  F.  claimed  against  the  high  against  the 
bailiff  of  this  court,  that  the  said  goods  and  chattels  [or  momes,  &c.,  or  put  execution  cre- 
thereof,  tpecifying  them]  are  the  property  of  E.  F.,  and  that  E.  F.  is  en-  ditor  as  well  as 
titled  to  recover  the  sum  of  £  for  damages  arising  out  of  the  said  aeainst  the 

executions  against  the  high  bailiff  of  this  court :  high  bailiff  ao 

And  it  is  ordered,  diat  the  high  bailiff  of  this  court  do  pay  the  said  sum  state  it. 
of  £  for  damages,  and  the  sum  of  £  for  costs,  and  the  execu- 

tion creditor  the  sum  of  £  for  costs,  to  the  registrar  of  this  court, 

for  the  use  of  the  said  £.  F.,  on  or  before  the  day  of  18    . 

To  the  execution  creditor  and 
the  high  bailiff  of  this  court. 


No.  88.  Order  on  an  Interpleader  Summons  where  both  Goods  30  &  31  Vict, 
and  Damages  are  claimed  and  the  Claim  to  the  Gt>ods  t>,  c.  142,  s.  31. 
but  that  to  Damages  is  not,  established. 

(^Same  heading  at  No.  86.) 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain  goods  and 
chattels  \or  mome&,  &c.]  taken  in  execution  in  this  action,  and  for  damages 
arising  out  of  the  said  execution,  and  which  E.  F.  claims  against  the  execu- 
tion creditor  and  the  high  bailiff  of.  this  court,  that  the  said  goods  and 
chattels  [or  monies,  &c.,  or  part  thereof,  specifying  them]  are  the  property 
of  the  said  E.  F.,  but  that  the  said  £.  F.  is  not  entitled  to  recover  any 
damages  from  either  the  execution  creditor  or  the  high  bailiff  of  this  court: 

And  it  is  ordered,  that  the  execution  creditor  do  pay  to  the  registrar  of 
this  court,  on  or  before  the  day  of  18      ,  the  suih  of  £ 

for  costs  for  the  use  of  the  said  £.  F.,  and  that  the  said  E.  F.  do  pay  to  the 
registrar  of  this  court,  on  or  before  the  day  of  18      ,  the  sum 

of  £  for  costs,  for  the  use  of  the  high  bailiff  of  this  court 

To  the  execution  creditor  and 
to  E.  F.  the  claimant. 


No.  89.  Order  on  an  Interpleader  Summons  where  both  Groods  30  &  31  Vict 

and  Damages  are  claimed  and  the  Claim  to  the  Goods  is  c.  142,  s.  81. 
not,  but  the  Claim  to  Damages  is,  established. 

{Same  heading  at  No,  86.) 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain  goods  and  This  may  arise 
chattels  [ttr  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damages  where  the 
arising  out  of  the  said  execution,  and  which  E.  F.  claims  against  the  bailiff  is  guilty 
execution  creditor  and  the  high  bailiff  of  this  court,  that  the  said  goods  of  some  wrong- 
and  chattels  [or  monies,  &c.]  are  the  property  of  the  execution  debtor,  ful  act  in 
and  that  the  said  E.  F.  is  entitled  to  recover  £            for  damages  from  the  taking  pro- 
high  bailiff  of  this  court,  but  not  any  damages  from  the  execution  ere-  perty  of  the 
ditor :  execution 

And  it  is  ordered,  that  the  said  E.  F.  do  pay  to  the  registrar  of  this  court,  debtor  oat  of 

on  or  before  the  day  of  18     ,  the  sum  of  £  for  costs,  for  the  poopeoBJon 
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of  the  the  lue  of  the  execation  creditor,  &nd  thAt  the  high  hailiff  of  this  eomt 

Cluimant.  do  pay  to  the  registrar  of  this  court,  on  or  before  the  dar  of 

18      ,  the  Bum  of  £  for  costs,  for  the  use  of  the  said  £.  F. 

To  E.  F.  the  claimant  and  the  high  bailiff. 


30  &  31  Vict.    No.  90.  Claim  of  an  Execution  Creditor  for  Damages  from  a 
c.  142,  s.  31.  High  Bailiff  under  30  &  31  Vict.  c.  142,  a.  31. 

Naof  Flaint. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plainti£t, 
and 
C.  D.,  defendant 
Take  notice,  that  I  the  execution  creditor  claim  the  sum  of  £ 
from  yon  the  hi|i^h  bailiff  of  this  court,  for  damages  arising  oat  of  a  certain 
execution  in  this  cause,  and  that  the  grounds  of  my  claim  are  as  follow : 
[here  state  the  ground f  of  the  claim,  e.g.  for  that  you,  haring  seized 
certain  ^o<x1h  and  chattels  of  and  belonging  to  the  execution  debtor,  ander 
process  issued  from  this  court  at  my  instance,  wrongfully,  and  without 
lawful  excuse,  withdrew  from  the  possession  of  the  said  goods  and  <*^^ttflff, 
whereby  I  was  deprived  of  the  fruits  of  the  said  execution]. 

Datod  this  day  of  18      . 

To  the  high  bailiff  of  this  court  Execation  creditor. 


30  &  31  Vict    No.  91.  Order  on   an   Interpleader   Summons  bj   Execution 
c.  142,  s.  31.  Creditor  against  a  liigh  Bailiff  where  the  Claim  to  Da- 

mages is  established. 

No.  of  Plaint. 
In  the  connty  court  of  holden  at 

{Seal.)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant, 
And  between  the  execution  creditor,  claimant, 

and 
The  high  bailiff  of  this  court,  respondent 
It  is  this  day  adjudged,  toaching  the  claim  of  the  execntioo  credi- 

tor in  this  cause,  against  the  high  bailiff  of  this  court,  for  dama^  arising 
out  of  an  execution  in  this  cause,  in  which  process  issaed  from  this  coort  at 
the  instancrc  of  the  said  the  execution  creditor,  directing  the  high 

bailiff  to  levy  the  sum  of  £  of  and  from  the  goods  and  chattels  of 

[the  execution  debtor^,  that  the  said  <£e  execution  creditfur, 

is  entitled  to  recover  from  the  hi^h  bailiff  of  this  court  the  snm  of  £ 
for  damages  arising  out  of  the  said  execution : 
And  it  is  ordered,  that  the  high  bailiff  of  this  court  do,  on  or  before  the 
day  of  18      ,  pay  to  the  registrar  of  this  court  the  said  sum  of 

£  and  also  the  further  sum  of  £  for  costs  for  the  use  of  the 

said  the  execution  creditor. 

To  the  high  bailiff  of  this  court 


30  &  31  Vict    No.  92.  Order  on  an  Interpleader  Summons  by  an  Execution 
c.  142, 8.  31.  Creditor  against  a  High  Bailiff  where  the  Claim  to  Da- 

mages is  not  established. 

{Same  heading  at  No.  91.) 

It  is  this  day  adjudged,  touching  the  claim  of  the  execation  credi- 

tor in  this  cause,  against  the  high  bailiff  of  this  coort,  for  damages  arising 
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oat  of  an  execation  in  this  cause,  in  which  procens  issaed  f  tx>m  this  court  at 
the  instance  of  the  said  the  execation  creditor,  directing  the  said  high 

bailiff  of  this  court  to  levy  the  sum  of  £  of  and  from  the  goods  and 

chattels  of  \th^  execution  debtor'\y  that  the  said  the  execution 

creditor  is  not  entitled  to  recover  from  the  said  high  bailiff  of  this  court  any 
damages  in  respect  of  or  in  any  way  arising  from  the  said  execution.  And 
it  is  ordered  that  the  said  the  execution  creditor  do,  on  or  before  the 

day  of  IS      »  P&y  to  the  registrar  of  this  court  the  sum  of 

£  for  costs,  for  the  use  of  the  said  high  bailiff  of  this  court 

To  the  execution  creditor. 


No.  93.  Order  on  Interpleader  Summons  where  both  Goods  30  &  31  Vict, 
and  Damages  are  claimed  and  Money  is  paid  into  Court  c.  142,  s.  31. 
in  respect  of  the  latter,  and  the  Claim  to  the  Goods  is 
established,  and  the  Money  paid  into  Court  is  found  to  be 
sufficient  to  satisfy  the  Damages. 

{Sams  heading  at  No.  86.) 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain  goods  and 
chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damases 
arising  out  of  the  said  execution,  and  which  E.  F.  claimed  against  the  high 
bailiff  of  this  court,  and  in  respect  of  which  damages  hath  paid  into  court 
the  sum  of  £  ,  that  the  said  goods  and  chattels  \or  monies,  &c.  or 

part  thereof,  specifying  them  or  it'\  are  the  property  of  E.  F.,  but  that  the 
said  sum  paid  into  court  is  sufficient  to  satisfy  all  damages  arising  out  of 
the  said  execution. 

And  it  is  ordered,  that  the  execution  creditor  do  pay  to  the  registrar  of 
this  court  the  sum  of  £  for  costs  for  the  use  of  £.  F.,  and  mat  E.  F. 

do  pay  to  the  registrar  of  this  court  the  sum  of  £  for  costs  for  the 

nse  of  the  high  bailiff,  on  or  before  the  day  of  18    . 

To  the  execution  creditor  and  to  E.  F. 


No.  94.  Order  on  an  Interpleader  Summons  where  both  Groods  30  &  31  Vict, 
and  Damages  are  claimed  and  Money  is  paid  into  Court  c.  142,  s.  31. 
in  respect  of  the  latter,  and  the  Claim  to  the  Goods  is 
established,  and  the  Monej  paid  into  Court  is  adjudged 
insufficient. 

{Sam^  heading  a$  No.  86.) 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to  certain  goods  and 
chattels  [or  monies,  &c.]  taken  in  execution  in  this  action,  and  for  damages 
arising  out  of  the  said  execution,  and  which  E.  F.  claims  against  the  high 
bailiff,  and  in  respect  of  which  damages  has  paid  into  court  the  sum  of 
£  ,  that  the  said  goods  and  chattels  \or  monies,  &c.]  are  the  pro- 

Derty  of  the  said  £.  F.,  and  that  the  said  sum  of  £  piid  into  court  is 

not  sufficient  to  satisfy  the  damages  arising  oat  of  the  said  execution,  and 
that  the  said  E.  F.  is  entitled  to  recover  the  farther  sum  of  £  for 

damages  from  the  high  bailiff. 

And  it  is  ordered,  Uiat  the  execation  creditor  do  pay  to  the  rejnstrar  of 
this  court,  on  or  before  the  day  of  18    ,  the  sum  of  £ 

for  costs  for  the  nse  of  the  said  £.  F.,  and  that  the  high  bailiff  do  pay  to  the 
registrar  of  this  court,  on  or  before  the  last-mention^  day,  the  said  farther 
sum  of  £  for  damages,  and  also  the  som  of  £  for  costs,  for  the 

use  of  the  said  E.  F. 

To  the  execution  creditor  and  the  high  bailiff. 
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30  ft  31  Vict    No.  95.  Order  on  an  Inteq>leader  Sommons  by  an  Execadon 
c.  142,  %.  31.  Creditor  against  a  High  Bailiff  for  Damages,  and  when  the 

High  Bailiff  pays  Money  into  Court. 


It  is  this  dAT  adjudged,  touching  the  cUum  of  the  execatioa 

ditor  in  this  cmose,  against  the  high  bailiff  of  this  ooazt  for  damages  aruiiig 
out  of  an  execution  in  this  caoae,  in  which  proeeas  issued  from  tUs  court  at 
the  instance  of  the  said  the  execution  creditor,  directing  the  said 

high  bailiff  of  this  court  to  lerr  the  sum  of  £  of  and  from  the  goods 

and  chattels  of  Uhe  exeeutian  debtor]^  and  in  respect  of  which 

damages  the  high  bailiff  nath  paid  into  court  the  sum  of  £  that  th« 

sum  paid  into  court  is  sufficient  to  satisfy  all  damages  arising  out  of  tha 
said  execution  [or  that  the  sum  paid  into  court  is  not  sufficient  to  aadafy 
the  damages  arising  out  of  the  said  execution,  and  that  the  said  tiie 

execution  creditor  is  entiUed  to  recoTer  the  further  sum  of  £  for 

damages  from  the  high  bailiff]. 

And  it  is  ordered,  that  the  said  the  execution  creditor,  do  paj  to 

the  registrar  of  this  court,  on  or  before  the  day  of  18    , 

the  sum  of  £  for  costs  for  the  use  of  the  high  bailiff  [^r  that  the 

high  bailiff  do  pay  to  the  registrar  of  this  court,  on  or  before  the  day 

of  18    ,  the  said  further  sum  of  £  for  damages,  and  also 

the  sum  of  £  for  costs,  for  the  use  of  the  execution  creditor.] 

To  the  execution  creditor. 

lor  To  the  high  bailiff 
of  this  court.] 


80  ft  81  Vict.    No.  96.  Warrant  of  Execution  against  the  Groods  of  Claimant, 
c.  142,  i.  81.  Whereas  at  a  court  holden  at  on  the  day  of  18 

the  plaintiff,  by  the  judgment  of  the  said  court,  recovered  against 
the  defendant  the  sum  of  for  debt  [or  damages]  and  for  costs : 

And  whereas  the  defendant,  by  an  order  of  the  court,  was  ordered  to  pay 
the  same  to  the  registrar  of  the  court : 

And  whereas,  default  having  been  made  in  payment  according  to  the  said 
order,  an  execution  issued  against  the  goods  of  the  defendant,  under  which 
certain  goods  and  chattels  were  seized,  in  respect  of  which  R  F.  of,  &c 
made  claim,  and  which  claim  was  heard  and  decided  upon  at  a  court  held 
at  on  the  day  of  IB    ,  and  it  was  adjudged  that 

the  goods  BO  seized  under  the  said  execution  were  the  property  of  the 
defendant  [or  that  certain  rent  alleged  by  the  said  £.  F.  of,  &c  to  be  due 
to  him  was  not  so  due] : 

And  it  was  ordered  that  the  costs  of  that  proceeding,  amounting  to  the 
sum  of  £  should  be  paid  by  the  claimant  to  the  registrar  of  the  said 

court,  on  or  before  the  day  of  18    . 

And  whereas  default  has  been  made  in  payment  according  to  the  last- 
mentioned  order : 

These  are  therefore  to  require  and  order  you  forthwith  to  make  and  levy 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  claimant,  whereso- 
ever they  may  be  found  within  the  district  of  this  court  (excepting  the 
wearing  apparel  and  bedding  of  the  said  claimant  or  his  family,  and  the 
tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five  pounds), 
the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the 
plaintiff  under  the  said  order,  including  the  costs  of  this  execution,  and  also 
to  seize  and  take  any  money  or  bank  notes  (whether  of  the  bank  of  England 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money  of  the  claimant  which  may  there 
be  found,  or  such  part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this 
execution  and  the  costs  of  making  and  executing  the  same,  and  to  pay 
what  yon  shall  have  so  levied  to  the  registrar  of  the  court,  and  make  return 
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of  what  jou  have  done  imder  this  warrant  immediatelj  upon  the  execution 
thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Registrar  of  the  court. 
To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


£ 

i. 

d. 

Costs  adjudged     • .         • . 
Poundage  for  issuing  this  warrant 

Total  amount  to  be  levied  •  • 

Notice. — The  goods  and  chattels  arc  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  said  claimant. 
Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict 

past  the  hour  of  in  the  noon  of  the  day  of  c  108,  s.  46. 

18    . 


No.  97.  Bond  where  a  Plaintiff  is  Appellant.  RnU  190. 

Know  all  by  men  by  these  presents  that  we  A.  6.  of,  &c.,  and  C.  D.,  of  A  sum  snifi- 
&c.,  and  £.  F.  of,  &c.,  are  jomtly  and  severally  held  and  firmly  bound  to  cient  to  cover 
G.  H.  of,  &c.,  in  £  to  be  paid  to  the  said  G.  H.,  or  his  certain  the  coft$  of 

attorney,  executors,  administrators  or  assigns.    For  which  payment  to  be  appeal,^  say 
made  we  bind  ourselves,  and  each  and  every  of  us,  in  the  whole,  our  and  202.,  being 
each  of  our  heirs,  executors  and  administrators,  jointly  and  severally,  firmly  double  the  est!- 
by  these  presents.  mated  amount. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand  j^  Notioe  of 

eight  hundred  and  .  Suretiei  and 

Whereas  an  action  is  now  depending  in  the  county  court  of  Affidavit  of 

holden  at  wherein  the  above-bounden  A.  B.  is  plaintin  and  the  above-  Jnttijieatioii, 

named  G.  H.  is  defendant :  ggg  Arms 

And  whereas  the  said  action  came  on  to  be  tried  in  the  said  court  on  the  15  ^^^  ig. 
day  of  when  a  jud^ent  was  given  for  the  said  G.  H. : 

And  whereas  the  said  A.  6.,  bemg  dissatisfied  with  such  judgment,  gave 
due  notice  to  the  said  G.  H.  of  his  the  said  A.  B.'s  intention  to  appeal  m>m 
the  same  to  her  Majesty's  court  of  at  Westminster,  according  to  the 

statute  in  such  case  made  and  provided : 

And  whereas  it  is  thereby  provided  that  the  party  who  shall  appeal  as 
aforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  the  court 
aforesaid,  for  the  costs  of  the  appeal,  whatever  be  the  event  thereof : 

And  whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said  I  approve  of 
A.  B.,  have  agreed  to  enter  into  the  above-written  obligation  for  the  pur-  this  oond. 
poses  aforesaid,  and  the  security  intended  to  be  hereby  given  has  been       I,X,, 
approved  of  by  the  registrar  of  the  said  county  court,  as  appears  by  Registrar. 

his  allowance  in  the  margin  hereof :  Now  the  condition  of  this  obligation  is  (l.8.) 
such,  that  if  the  above-bounden  A.  B.,  C.  D.  and  E.  F.,  any  or  either  of  2%U  bond  re- 
them,  shall  pay  unto  the  said  G.  H.,hi8  executors,  administrators  or  assigns,  quiresattamp. 
the  costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then  this 
obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

A.  B.    (l.8.) 
C.  D.     (L.8.) 

Signed,  sealed  and  delivered  by  the  above-  E.  F.     (L.8.) 

bounden  in  the  presence  of 

Note. — If  a  deposit  of  nufney  be  made^  the  memorandum  thereof  should  19  &  20  \lct 
follow  the  terms  of  the  condition  of  the  bond,  and  will  not  require  a  c.  108,  a.  71. 
stamp. 
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Bute  190. 

A  fom  tafRr 
dent  tocorer 
the  eogts  of 
appealyUqVA. 
beiDg  doable 
the  estimated 
AiDoniit,  and 
•bo  dooble  the 
amomit  of 
jadgment. 


This  bond  re- 
quireiattamjf. 


I  appfore  of 
this  Dond. 

Begistrar. 
(LA.) 


(a'S  to  be  omit- 
ted, if  amoant 
prerionsly  paid 
into  court 


19  &  20  Vict 
c.  108,  s.  71. 


No.  98.  Bond  where  Defendant  Ls  Appellant. 

Know  an  men  bj  these  presents  that  we  A.  B.  of,  &c.,  and  C.  D.  of,  &c, 
and  E.  F.  of,  &c.,  are  jointly  and  seTerallj  held  and  firmlj  boond  to  6.  H. 
of,  &r.,  in  £  to  be' paid  to  the  said  G.  H.,  or  his  certain  attomej, 

*  execntors,  administrators  or  assigns.  For  which  payment  to  be  made  we 
bind  oorselves,  and  each  and  ererj  of  us,  in  the  whole,  onr  and  each  of  our 
heirs,  execntors  and  administratoTB,  jointly  and  sererally,  firmly  by  these 
presents. 

Sealed  with  onr  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

Whereas  an  action  is  now  depending  in  the  oonnty  ooort  of 

holden  at  wherein  the  aboTe-named  G.  H.  is  plaintiff,  and  the  above- 

bomiden  A.  B.  is  defendant : 

And  whereas  the  said  action  came  on  to  be  tried  in  the  said  covt  on  the 
day  of  last,  when  a  judgment  was  giren  for  the  said  G.  H.  in 

the  sum  of  £  : 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  such  judgment,  gaTe 
due  notice  to  the  said  G.  H.  of  his  the  said  A.  B.'s  intention  to  appeal 
from  the  same  to  her  Majesty*8  court  of  at  Westminster,  according  to 

the  statute  in  such  case  made  and  provided : 

And  whereas  it  is  thereby  provided  that  the  party  who  shall  appeal  as 
aforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  the  court 
aforesaid,  for  the  costs  of  the  appeal,  whatever  be  the  event  thereof,  and 
also  for  the  amount  of  the  judgment  if  such  party  be  the  defendant,  and 
the  appeal  be  dismissed : 

And  whereas  the  above-named  C.  D.  and  £.  F.,  at  the' request  of  the 
said  A.  B.,  have  agreed  to  enter  into  the  above-written  obligation,  for  the 
purposes  aforesaid,  and  the  security  intended  to  be  hereby  given  has  been 
approved  of  by  the  registrar  of  the  said  county  court,  as  appears  by 

his  allowance  in  the  margin  hereof :  Now  the  condition  of  this  obligation 
is  such,  that  if  the  above-bonnden  A.  6.,  C.  D.  and  £.  F.,  any  or  either 
of  them,  shall  pay  unto  the  said  G.  H.,  his  executors,  administrators  or 
assigns,  the  costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order 
(ana  shall  also  in  case  the  said  appeal  shall  be  dismissed,  pay  to  the  said 
G.  H.,  his  executors,  administrators  or  assigns,  the  said  sum  of  £ 
[amount  of  jvdfftnent  (a)])f  then  this  obhgation  shall  be  void,  otherwiBe 
shall  remain  in  full  force. 

A.  B.    (L.8.; 

C.  D.      (L.8. 

E.  F.    (la; 
Signed,  sealed  and  delivered  by  the  above- 
bonnden  in  the  presence  of 

NoTB. — Jf  a  depotit  of  money  he  paidy  the  memorandum  thereof  thould 
follow  the  termi  of  the  condition  of  the  bond,  and  will  not  require  a 
itamp. 


liule  192. 


No.  99.  Case  on  Appeal. 

In  the  county  court  of  holden  at 

Gn  appeal  to  the  court  of 

Between  A.  6.,  plaintiff, 
and 
C.  D.,  defendant 

This  is  an  action  [here  gtate  the  cause  of  action  and  thefaetiJ] 
The  question  for  the  opinion  of  the  court  of  is; — 

Firtt.  [Here  state  the  question  for  the  opinion  of  the  eourt.'J 

[Signature  of  judge.] 
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No.  100.  Admission  of  Claim  or  part  of  Claim  under  Sect.  8  13  &  14  Vict 

of  13  &  14  Vict.  c.  61.  c.  61,i.  8. 

I,  the  defendant,  do  hereby  confess  and  admit  that  the  saxn  of  £  Rule  266. 

the  amount  claimed  \or  the  snm  of  £  being  part  of  the  amonDt 

claimed]  by  the  plaintiff  in  this  action,  is  due  to  him  from  me  [and  that 
I  will  pay  the  same  by  instalments  of  ]. 

Dated  this  day  of  18    . 

Defendant 

Signed  in  the  presence  of 

This  paper  marked  A.  is  the  statement  referred  to  in  the  annexed 
affidayit. 


No.  101.  Affidavit  of  Signature  to  Admission,  Sect.  8  of       13  &  14  Vict. 

13  &  14  Vict.  c.  61.  c.  61,  8.  8. 

I,  of  gentleman,  an  attorney  of  her  majesty's  conrt  of  Rule  266. 

at  Westminster,  make  oath  and  say,  that  I  was  present  on  the  day  of 

one  thousand  eight  hundred  and  and  did  see  the  above-named 

defendant  sign  the  statement  hereunto  annexed,  marked  with  the  letter  A, 
and  that  the  name  set  to  the  said  statement  is  in  the  handwriting  of  the 
defendant,  and  that  the  name  set  to  the  said  statement  as  the  witness  attest- 
ing the  same  is  in  my  handwriting. 


No.  102.  Notice  to  Plaintiff  of  Admission  of  Claim  under  Sect.  8  13  &  u  Vict 

of  13  &  14  Vict.  c.  61.  c.  61, 8.  8. 

I  do  hereby  give  yon  notice,  that  the  defendant  has  filed  a  statement  jiuU  266. 
confessing  and  admitting  the  amount  claimed  by  you  [and  proposing  to  pay 
the  same  by  instalments  of  ],  and  that  it  will  not  be  necessary  for 

YOU  to  attend  on  the  day  of  hearing  [unless  you  object  to  receive  the  same 
by  instalments  as  proposed],  but  judgment  will  not  be  entered  unless  yon 
snail  pav  to  the  registrar  on  or  before  such  day  the  sum  of  being  the  19  &  20  Vict, 

fee  for  the  judgment,  or  shall  remit  the  said  sum  to  the  registrar  by  post  c.  108,  s.  78. 
office  order  or  otherwise. 


No.  103.  Notice  to  PlaintiflP  of  Admission  of  Part  of  Claim      13  &  14  Vict 
under  Sect.  8  of  13  &  14  Vict  c.  61.  c.  61,  s.  8. 

I  do  hereby  give  yon  notice,  that  the  defendant  has  filed  a  statement  Rule  266. 
confessing  and  admitting  H  part  of  the  amount  claimed  by  you  [and 

proposing  to  pay  the  same  by  instalmenta  of  ]. 

If  you  consent  to  accept  the  amount  so  admitted  [and  to  the  mode  of 
payment  by  instalments  as  proposed],  it  will  not  be  necessary  for  you  to 
attend  on  the  day  of  hearing ;  but  judgment  will  not  be  entered  unless  you 
shall  pay  to  the  registrar  on  or  before  such  day  the  sum  of  being  the  19  &  20  Vict 

fee  for  the  judgment,  or  shall  remit  the  said  snm  to  the  registnkr  by  post  c.  108,  s.  78. 
oflSce  order  or  otherwise. 

If,  however,  you  do  not  consent  to  accept  the  tnm  so  admitted,  in  aatia- 
faction  of  your  claim,  yon  mnat  be  prepared  to  prove  the  same. 


•-  iU  1.  3l  ^ 

W^^  -ite  iifliiin#  BU  ttSESiaiiE:  in 

ienc  ^r  irTiiiif  me  zrai  ise  ieicsBunr  -s  -sie  piamtzif  ji  £ 

<iail  -K  laiii  I)  "IK    ■»?"*"■"'  if  ^ 
JbilnwTixe.  ^x. 

2(UBil  axis  iar  if  1^ 


■if  la.'  3iX7nc«  ^  ouuc  <k 
flui  vr.  ouK  I  ivaift  jiUEJi£  -711  jSm 
■ine  txmniimit  •sjcsc  iumitmi  ud.  ami  •&! 

"vicii  dift  Jeanr  JL.  ami  :h«c  "as  aoDiff  «nriD 

dft  hanit-vTicn^  if  rhe  3uimf±f.  aaii  ±flc  ;&e 

^tanrmffir  in  in  die  hmnti-wr3±nic  :f  die  •iefauiitsic.aaii  c&ac  ^r 

use  V,  rae  inii  xuemenc  an  die  ▼imeaa  atsesac  ' 


Xo.  106.  yod^x  to  Defecfiaafi  wiiere  anj  Ottoge  of  PlabitiC 

iUSr  SOL  WheroM  A.  B..  as  *  o^ort  bcbiea  as  on  die  dar  of 

14    ,  obcaniefi  *  jiAxmgxL  a^p^hiac  j^^a  fi7  die  mn  of  £  fisr 

ami  cfiMO,  whzichmiiznMeBt  now  reniAins  imaasza&ed :  And  vhuuii  dbe  mM 
A.  B.  hea  fhire  <£ed  '^r  ms  tke  aue  mag  4^\  and  EL  F.  of  'jaddrtm 

mnd  d^4eripfum1  U  faLt  exemfix'  >r  #ta3^«  (ft&pr  rrpreatmtstivt  chitmeter^ 
tiiia  ia  Co  sri^e  jria  iiciCk«,  thas  die  aame  of  the  sui  E.  F.  kaa  bccB  adbatt- 
tMUA  m  pUuDSiff  for  cii«  of  die  orizioAl  pUmexC  and  thss  he  b  at  liberty 
dWref '-^  to  take  tbe  laaie  pcoeccdingi  on  die  jndgoKBt  thtt  the  origjaal 
fiititlfH  to  take. 

£       «.      d. 


To  the  defendant. 

[X,B, —  H'AfDf  f JU  imdfwunt  im  tke  orifimal  emu§e  ana«  ftr  tke  d!#> 
ftmdant,  and  ke  has  dUd,  troMtke  ctue  mag  be,  tke  mk^referm  muut  ie 
altered  aee&rdimflfj] 


No.  107.  SmDmonn  in  Nature  of  Scire  Facias  wh««  anj 

Change  of  Defendant. 

UuU  W2.  WbcfCM  the  pkinti/r,  at  a  court  holden  at  on  the  daj  of 

18      rArtained  a  jndis^iDent  against  C.  D.  of  Imawte,  address  and 
description  ef  C.  />.],  for  the  ram  of  £  for  and  coeta,  wfaieh 

lodtfment  now  ranaina  onaatisfied :  And  whereas  the  said  C  D.  has  mee 
dindf  [or  state  eause  of  revival  being  necessarp},  and  joa  are  hia  execotor 
[or  state  other  representative  character'],  joa  are  bocbj  summoned  to 
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appear  at  a  conrt  to  be  holden  at  on  the  day  of  18     at 

the  hoar  of  in  the  noon,  to  show  canse  why  jadgment  should 

not  be  entered  np  against  yon,  at  the  suit  of  the  plaintiff,  on  Sie  judgment 
80  obtained,  and  why  execution  should  not  issue  thereon. 

£      i.      d. 
Due  on  judgment       . .       :         : 
To  the  defendant. 

[N.B.—  Wliere  the  judgment  in  the  original  came  mas/or  the  d^endant 
the  above  form  must  be  altered  accordingly.'} 


No.  108.  Judgment  on  Scire  Facias  on  Change  of  Defendant 

Whereas  the  plaintiff,  at  a  court  holden  at  on  the  day  of  Rule  202. 

18      obtained  a  judgment  against  C.  D.  for  the  sum  of  £  for 

and  costs,  and  which  judgment  now  remains  unsatisfied:  And  whereas 

the  said  C.  D.  has  since  died  [or  state  other  circumstances  requiring 

revival  of  Judgment"],  and  the  defendant  is  his  executor  [or  state  other 

representative  character']. 

[Conclude  according  to  the  rules  and  forms  as  to  executors  and  the 
defence  made.] 

£    s.    d. 
Due  on  judgment    .         :      : 

[N.B. —  Where  the  judgment  in  the  original  cause  was  for  the  de- 
fendant the  above  form  must  be  altered  accordingly.] 


No.  109.  Judgment  against  an  Executor  who  has  wasted 

Assets. 

No.  of  Plaint  RuU  207. 
In  the  county  conrt  of  holden  at 

Between  A.  B.,  plaintiff,  • 

and 
C.  D.,  executor  [_or  administrator]  of 
deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged  that 
the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs : 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court,  on  or  before  the  day  of  18    . 

It  is  also  adjudged  that  the  defendant,  being  the  executor  [or  adminis- 
tratorj  of  the  said  deceased,  has  made  away,  wasted,  and  put  to  his  own 
use  divers  goods  and  chattels  [or  moneys,  as  the  case  may  be],  to  the 
amount  of  £e  said  sum,  which  were  the  property  of  the  said  deceased,  and 
which  came  to  the  hands  of  the  defendant  as  executor  [or  administrator] 
as  aforesaid,  to  be  administered : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  default  in  the 
payment  of  the  said  sum,  the  same  shall  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  which  were  of  the  said  deceased,  and  which  came  to 
the  hands  of  the  defendant  as  executor  [or  administrator^,  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered,  and  if  he  has  not,  then 
that  the  said  sums  shall  be  levied  of  tiie  proper  goods  and  chattels  of  the 
defendant. 
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No.  110.  Judgment  against  an  Executor  who  has  denied  his 

Representative  Character. 

Bute  208.  Upon  hearing  this  canse  at  a  conrt  this  day  holden,  it  is  Adjudged  that 

the  plaintiff^do  recover  against  the  defendant  the  sum  of  £  for 

and  £  'for  costs : 

And  it  is  ordered,  that  the  defendant  do  paj  the  same  to  the  registrar  of 
this  conrt,  on  or  before  the  day  of  18    . 

And  the  defendant  having  denied  that  he  is  execator  \pr  administrator] 
of  the  said  deceased,  it  appears  to  the  conrt  that  ne  is  executor  [^r 

administrator]  of  the  said  deceased  : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  defanlt  in  the 
payment  of  the  said  snms  the  same  shall  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  which  were  of  the  said  deceased,  and  which  came  to 
the  hands  of  defendant  as  executor  [or  administrator],  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he  has  not, 
then  that  the  said  snms  shall  be  levied  of  the  proper  goods  and  chattels  of 
the  defendant 


No.  111.  Judgment  against  an  Executor  who  has  pleaded  a 

Release  of  the  Claim  to  himself. 

Rule  208.  Upon  hearing  this  cause  at  a  conrt  this  day  holden,  it  is  adjudged  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  conrt  on  or  before  the  day  of  18    . 

And  the  defendant  having  alleged  that  the  plaintiff's  claim  had  been 
released  to  him,  it  appears  to  the  court  that  he  has  failed  to  prove  such 
release: 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  defanlt  in  the 
payment  of  the  said  snms,  the  same  shall  be  levied  by  distress  and  sale  of 
the  goods  and  chattels  which  were  of  the  said  deceased,  and  which  came  to 
the  hands  of  the  defendant  as  executor  [or  administrator],  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered  ;  and  if  he  has  not, 
then  that  the  said  sums  shall  be  levied  of  the  proper  goods  and  chattels  of 
the  defendant. 


No.  112.  Judgment  against  Executor  or  Administrator  who 
admits  his  Representative  Character,  and  denies  the  De- 
mand. 

JMe  209.  Upon  hearing  this  canse  at  a  conrt  this  day  holden,  it  is  adjadged  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  conrt  on  or  before  the  day  of  18 

And  the  defendant  having  admitted  his  representative  character,  but 
denied  the  plaintiff's  demand,  and  the  plaintiff  having  proved  the  same,  it 
is  farther  ordered,  that  if  the  defendant  shall  make  default  in  payment  of 
the  said  sums,  the  same  shall  be  levied  as  follows :  the  sum  of  £ 
[the  debt  or  damage  and  cogti]  of  the  goods  and  chattels  which  were  of 
the  said  deceased,  and  which  came  to  the  hands  of  the  defendant  as  execator 
[or  administrator],  if  the  defendant  has  so  much  thereof  in  his  hands  to  be 
administered  ;  and  if  he  has  not,  then  that  the  sum  of  £  [the  oogtt'] 

be  levied  upon  the  proper  goods  of  the  defendant. 
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No.  113.  Judgment  against  Executor  or  Administrator  where 
he  admits  his  Representative  Character,  but  denies  the 
Demand,  and  alleges  total  or  partial  Administration  of 
Assets,  and  the  Plaintiff  proves  his  demand,  and  the 
Defendant  proves  Administration. 

Upon  hearing  this  caase  at  a  court  this  day  holden,  it  is  adjadged  that  Rule  210. 
the  plaintiff  do  recover  against  the  defendant  the  sum  of  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  conrt,  on  or  before  the  day  of  18    . 

And  the  defendant  having  admitted  his  representative  character,  bat 
denied  the  plaintiff's  demand,  and  having  also  alleged  a  total  [or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the  hands 
of  the  defendant  as  executor  [_or  administrator]  to  be  administered,  it  ap- 
pears to  the  conrt  that  the  plaintiff  has  proved  to  the  conrt  his  demand,  and 
also  that  the  defendant  has  proved  the  administration  alleged : 

Wherefore  it  is  ordered,  that  in  defanlt  of  such  payment  the  sum  of 
£  being  the  costs  incnrred  by  the  plaintiff  in  proving  his  demand, 

shall  be  levied  on  the  goods  and  chattels  which  were  of  the  said  deceased, 
and  which  came  to  the  hands  of  the  defendant  as  executor  [^or  adminis- 
trator], if  the  defendant  has  so  much  thereof  in  his  hands ;  and  if  he  has 
not,  then  that  it  shall  be  levied  of  the  proper  floods  and  chattels  of  the 
defendant,  and  as  to  the  snm  of  £  the  plaintifiPs  demand,  that  it  be 

levied  of  the  goods  and  chattels  of  the  said  deceased  which  hereafter  shall 
come  to  the  hands  of  the  defendant  as  executor  [or  administrator]  as  afore- 
said to  be  administered. 

And  it  is  farther  ordered,  that  the  plaintiff  do  pay  to  the  registrar  of  the 
court,  on  or  before  the  day  of  IB    ,  the  sam  of  £  being 

the  costs  incurred  by  the  defendant  in  proving  the  administration  alleged. 

[N.B. — 1/  the  defendant  is  thrown  to  hare  sam-e  assetSf  the  judgment 
must  he  far  that  amount  de  bonis  testatoris,  and  for  the  residue  quando 
acciderint.] 


No.  114.  Judgment  against  Executor  or  Administrator  where 
the  Defendant  admits  his  Representative  Character,  but 
denies  the  Demand,  and  alleges  total  or  partial  Adminis- 
tration of  Assets,  and  the  Plaintiff  proves  his  Demand, 
and  the  Defendant  does  not  prove  the  Administration. 

Upon  hearing  this  cause  at  a  court  this  dav  holden,  it  is  adjudged  that  Hule  211. 
the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

and  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  court  on  or  before  the  da^  of  18    . 

And  the  defendant  having  admitted  his  representative  character,  but 
denied  the  plaintiff's  demand,  and  having  also  alleged  a  total  [^or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the  handis 
of  the  defendant  as  executor  [or  administrator]  to  be  administered,  it 
appears  to  the  court  that  the  plaintiff  has  proved  to  the  court  his  demand, 
and  also  that  the  defendant  has  not  proved  the  administration  alleged. 

And  it  is  further  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows :  the  sum  of 
£  Idebt  and  costs']  of  the  goods  and  chattels  which  were  of  the  said 

deceased,  and  which  came  to  the  defendant  as  aforesaid,  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  adminiitered ;  and  if  he  has  not, 
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then  that  the  residue  of  the  snm  of  £  \jieht'\  be  levied  of  the  goods 

and  chattels  of  the  said  deceased  which  hereafter  shall  come  to  the  hands  of 
the  defendant  as  executor  \or  administrator]  as  aforesaid  to  be  admin- 
istered ;  and  that  the  snm  of  £  \the  cottt']  be  levied  upon  the  proper 
goods  of  the  defendant. 


No.  116.  Judgment  against  an  Executor  or  Administrator  who 
admits  his  Representative  Character  and  the  Plaintiff's 
Demand,  but  alleges  a  total  or  partial  Administration  of 
Assets,  and  proves  the  Administration. 

Jlule  212.  Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudfed  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  for 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registnu*  of 
this  court  on  or  before  the  day  of  18     . 

And  the  defendant  having  admitted  his  representative  character  and  also 
the  plaintiff*8  demand,  and  naviug  alleged  a  total  [^ar  partial]  administrir 
tion  of  the  goods  of  the  said  deceased,  which  came  to  Uie  hands  of  the  de- 
fendant as  executor  [or  administrator]  to  be  administered,  it  appears  to 
the  court  that  the  defendant  has  proved  to  the  conrt  the  administration 
alleged : 

Wherefore  it  is  ordered,  that  in  default  of  such  payment  the  said  snm  of 
£  shall  be  levied  of  the  goods  and  chattels  of  the  said  deceased  which 

hereafter  shall  come  to  the  hands  of  the  defendant  as  executor  [or  adminis- 
trator] as  aforesaid  to  be  administered. 

And  it  is  further  ordered,  that  the  plaintiff  do  pay  to  the  registrar  of  this 
court,  on  or  before  the  day  of  18    ,  the  sum  of  £  bdng 

the  costs  incurred  by  the  defendant  in  proving  the  administration  alleged. 


No.  116.  Judgment  against  an  Executor  or  Administrator  who 
admits  his  Representative  Character  and  the  Plaintiff's 
Demand,  but  alleges  a  total  or  partial  Administration  of 
Assets,  and  does  not  prove  the  Administration. 

Jlul€  213.  Upon  hearing  this  cause  at  a  court  this  day  holdcn,  it  is  adjudged  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £  fcir 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the  registrar  of 
this  conrt  at  on  or  before  the  day  of  18    . 

And  the  defendant  having  admitted  his  representative  character,  and 
also  the  plaintiff's  demand,  and  having  alleged  a  total  [or  partial]  adminis- 
tration 01  the  goods  of  the  said  deceased  which  came  to  the  hands  of  the 
defendant  as  executor  [or  administrator]  to  be  administered,  it  appears  to 
the  court  that  the  defendant  has  not  proved  to  the  court  the  administration 
alleged. 

^d  it  is  further  ordered,  that  if  the  defendant  shall  make  defanlt  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows  :  the  snm  of 
£  [debt  and  costs]  of  the  goods  and  chattels  which  were  of  the  said 

deceased,  and  which  came  to  the  defendant  as  aforesaid,  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered  ;  and  if  he  has  not, 
then  that  the  residue  of  the  sura  of  £  [debf]  be  levied  of  the  goods 

and  chattels  of  the  said  deceased,  which  hereafter  shall  corae  to  tiie  hands 
of  the  defendant  as  executor  [or  administrator]  as  aforesaid  to  be  adminia- 
tered ;  and  that  the  snm  of  £  [the  costs]  be  levied  upon  the  proper 

goods  of  the  defendant. 


I 
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No.  117.  Summons  to  an  Executor  of  FlaintifTs  Intention  to 
apply  to  the  Court  where  Assets  have  come  to  Defendant's 
Hands  since  Judgment. 

No.  of  Plaint      Rule  214. 
In  the  connty  court  of  holden  at 

(Seal.)  Between  A.  B.,  plaintiff, 

{Addreii.) 
(Description.) 
and 
C.  D.y  executor  [^or  administrator]  of 
deceased,  defendant, 
(Address. ) 
(Desoriptia/i.) 

The  plaintiff,  having  learnt  that  property  of  the  deceased  has  come  to 
jonr  (tne  defendant's)  hands  as  executor  [or  administratorl  since  the  judg- 
ment herein  to  be  administered  [and  that  you  have  withholden  and  wasted 
the  same],  intends  to  apply  to  the  court  to  be  holden  on  the  day  of 

18    ,  at  the  hour  of  in  the  noon,  for  an  order  that  the 

debt  [or  damages]  and  costs  shall  be  levied  of  the  goods  and  chattels  of  the 
said  deceased,  if  you  have  so  much  thereof  to  be  administered  [and  that 
if  you  have  not,  then  that  it  shall  be  levied  of  your  proper  goods  and  chat- 
tels], and  that  the  costs  be  levied  of  your  proper  goods  and  chattels. 

You  are  therefore  hereby  summoned  to  appear  at  the  said  court  at  the 
time  and  place  aforesaid,  to  answer  touching  the  matters  aforesaid. 

To  the  executor  or  administrator 
of  the  deceased 


No.  118.  Warrant  of  Execution  against  the  Groods  of 

a  Testator. 

Whereas  at  a  court  holden  at  on  the  day  of  18      i  the 

plaintiff  obtamed  a  judgment  against  the  defendant,  as  executor  [or  admi- 
nistrator] of  the  said  deceased,  for  the  sum  of  for  due  and 
owing  to  the  plaintiff  by  the  said  deceased  in  his  lifetime,  and  the  sum  of 
for  costs  of  suit : 

And  thereupon  it  was  ordered  by  the  court,  that  the  defendant  should 
pay  the  same  to  the  registrar  of  the  court,  on  or  before  the         day  of 
18      [or  by.  instalments  of  for  every  days]: 

And  whereas  default  has  been  made  in  payment  according  to  the  said 
order: 

These  are  therefore  to  require  and  order  you  forthwith  to  make  and  levy 
by  distress  and  sale  of  the  goods  and  chattels  which  were  the  property  of 
the  said  deceased  in  his  lifetime,  in  the  hands  of  the  defendant  to  be  admi- 
nistered, wheresoever  they  may  be  found  within  the  district  of  this  court 
(excepting  the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the 
tools  and  miplements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the 
snm  stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff 
nnder  the  said  order,  including  the  costs  of  this  execution,  and  also  to  seize 
and  take  any  money  or  bank  notes  (whether  of  the  bank  of  England  or  of 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  securities  for  money,  which  were  the  property  of  the 
said  deceased  in  his  lifetime,  which  may  there  be  foimd,  or  such  part  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  if  the  defendant  hath  so  mnch  thereof  in 
his  hands  to  be  administered ;  and  if  he  hath  not  so  mnch  thereof  in  his 
hands  to  be  administered,  then  that  yon  make  and  levy  the  proper  goods 
and  chattels,  money  or  bank  notes  (whether  of  the  bank  of  lAgland  or  of 

P.N.  R  R 


Fmm- 


flBj  other  iMyik),  md  any  cheqaf,  bilb  of 

boiMK  ipcriftltki,  or  leciirititt  for  mon^  c<  the  dgfrilior,  lh<  ma  of 

for  tibe  eooU  And  diflrgfs  Ibit  ftboire-oicntioDed,  aad  the  eoitoof  ttis 

tioD  And  of  lerriof^  the  Mme ;  And  to  pay  vhml  joa  dttU  hste  lo  levied  to 

the  regiitnr  of  this  eoort.  And  meke  Rtmn  of  vhet  joe  hste  dor 

tfaU  wemot  immediAtel  J  npoo  the  ezecotioii  thereof. 

Gif en  noder  the  feel  of  the  oomt,  thii  dej  of  18    . 

Bj  theeomt. 
To  the  high  beiliff  of  the  leid  eomt,  Beg;Mizar  of  the 

•ndotl^ii  the  beiliift  thereof. 

Debt  or  deoiAgef  edjndged 

CotU 


Peid  into  Comt 


Bemeiohig  doe  •  • 

PooDdege  for  iieiiiog  thii  wAmnt 


Total  amoont  to  be  leried 


M, 

«. 

d. 

1 
1 

i 
I 

Notice. — The  goodn  and  chattelfl  are  not  to  be  told  nntil  after  the  end 
of  fire  dflTi  next  following  the  daj  on  which  thej  were  seized,  mile« 
tbe^  be  of  a  perishable  natore,  or  at  the  reqoest  of  the  defendant. 
19  Ik  90  Yict         Application  was  made  to  the  registrar  for  this  warrant  at  minntea 

e,  108,  •.  46.       past  the  boor  of  in  the  noon  of  the  daj  of  18    . 

(  WarrarUt  of  exfcutian  upon  the  judgments  given  in  paget  698  tc  596 
and  inform  119  may  bo  drawn  from  thiMform^  aUered  aeeordingly  from 
thoie  formt.) 

No.  119.  Judgment  against  an  Executor  on  a  DevastaYit. 

BmU  907.  Upon  hearing  the  plaintiff's  application  in  this  canae  at  a  coort  this  daj 

holden,  it  is  adiodged  that  property  of  deceased  has  come  to  the 

hands  of  the  defencUnt,  as  bis  execator  [or  administrator]  since  the  jndg- 
ment  recorered  herein,  to  be  administered,  and  that  the  defendant  has 
wasted  the  same  propertj,  whereby  the  jodgroent  reoorered  herein  remains 
unsatisfied.  It  is  therefore  ordered,  tiiat  the  defendant  do  pay  the  sum  of 
4L  recofered  by  [or  remaining  dne  npon]  the  judgment,  together  with 
the  earn  of  A  toe  costs  of  this  order,  to  the  registrar  of  this  eoort)  oo 

or  before  [at  the  ca$e  may  be"]. 

And  it  IS  further  adjnaged,  that  if  the  defendant  make  default  in  pay- 
ment thereof  an  execution  shall  issue  to  make  and  levy  the  aboTeHueo- 
tloned  sums  of  the  goods  and  chattels  of  the  said  deceased,  if  the  defendant 
has  so  much  thereof  in  his  hands  to  be  administered ;  and  if  he  has  noti 
then  to  be  made  and  lened  of  the  proper  goods  and  chattels  of  the  de- 
fendant. 


9  Ik  10  Vict  No.  120.  Order  of  Reference. 

c  9fi  a.  77 

»  ; '  Qoo  ^^  ^^^  consent  of  the  pUintiff  and  defendant,  it  is,  at  a  court  holden 

MUie  mu.  tills  day,  ordered  that  all  matters  in  difference  in  this  cause  [and  all  other 

matters  within  the  jnrisdiction  of  this  eonrt  in  difference  between  the 
Mid  parties],  be  referred  to  of  whoee  certificate,  to  be  mede 
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or  given  on  or  before  the  day  of  18    ,  shall  be  entered  as  the 

judgment  in  this  canse ;  and  it  is  further  ordered,  that  the  time  for  making 
or  giving  snch  certificate  maj  be  from  time  to  time  enlarged  bj  the  judge 
of  the  court,  in  his  discretion,  for  such  time  as  he  shall,  bj  indorsement  to 
be  by  him  made  on  this  order,  direct ;  and  that  the  said  certificate,  when 
made  or  given  may  be  referred  back  again  to  the  said  arbitrator  at  the  like 
discretion  of  the  said  judge  without  the  further  consent  of  the  said  partiea, 
and  in  case  either  of  the  said  parties  shall  neglect  or  refuse  to  attend  anj 
appointment  to  be  made  by  the  said  arbitrator  for  proceeding  under  this 
OTuer,  after  two  days'  notice  thereof  in  writing  shall  have  been  given  to  him 
bv  serving  the  same  personally  or  by  leaving  it  at  his  last  or  usual  place 
of  abode,  the  said  arbitrator  shall  be  at  liberty  to  proceed  ex  parte  on  the 
matters  of  the  said  reference,  and  his  certificate  shall  be  as  valid  a*  if  both 
the  said  parties  had  duly  attended  before  him ;  and  it  is  further  ordered, 
that  the  costs  of  the  said  reference  shall  be  in  the  discretion  of  the  arbi- 
trator, and  that  the  costs  of  the  action  shall  abide  the  event  $  and  it  ia 
lastly  ordered,  that  the  submission  to  arbitration  shall  not  be  revocable  by 
either  party. 


No.  121.  Summons  to  a  Tenant  or  other  Person  holding  over.    19  &  20  Vict 

No.  of  Plaint      ^^^^^^»^^> 
In  the  county  court  of  holden  at 

{Seal.)  Between  A.  B.,  plaintiff, 

lAddresSf  deMription,'] 
and 
C.  D.,  defendant, 

\_Addre98,  description.'] 

(a)  ^Issued  "  by  leave  of  the  court**  or  **  by  leave  of  the  registrar.**]       (a)  Iniert  this 
You  are  hereby  summoned  to  appear  at  a  county  court  to  be  holden  at  when  neces- 
on  the         day  of  18    ,  at  the  hour  of  in  the  noon,  sary. 

to  answer  the  plaintiff,  wherefore  you  neglect  or  refuse  to  deliver  up  to  him 
possession  of  a  certain  [messuage,  with  appurtenances,  or  part  of  a  house, 
Jfe.,  or  as  the  case  may  be"]  situate  at 

And  take  notice,  that  the  plaintiff  claims  of  you  for  rent  [^or  mesne  profits] 
Tor  for  rent  and  mesne  pronts]  the  sum  of         for  a  period  from  the 
day  of  18    ,  to  the  day  of  18    . 

And  further  take  notice,  if  you  do  not  appear  at  the  said  court,  and  show 
cause  why  you  do  not  deliver  up  possession  as  aforesaid,  the  judge  of  the 
said  court  may  order  that  possession  of  the  said  premises  be  given  by  you 
to  the  plaintiff  forthwith,  or  on  or  before  such  day  as  the  judge  shall  name, 
and  that  if  such  order  be  made  and  be  not  obeyed  a  warrant  may  issue  to 
give  possession  to  the  plaintiff. 
Dated  the  day  of  18    . 

Begistrar  of  the  court. 
To  the  defendant 

£      s.      d. 
Costs  of  this  summons 
Claim  for : 

At  bottom  of  summons. 

Take  NoTiq^. — If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  YOU  MUST,  upon  your  being  served  with  this  summons,  or  if  this 
summons  shdl  come  to  your  KNOWLEDGE,  forthwith  give  NOTICE  thereof 
to  your  IMMEDIATE  LANDLOBD,  and  if  yon  do  NOT  give  such  notice  yon 
will  be  liable,  under  section  68  of  19  &  20  Vict  c.  108,  to  FOBFEIT  to  yoar 
immediate  landlord  THREE  teabs*  raokbsnt  of  the  premises  held  bj  yott 
of  him,  in  respect  of  which  the  summons  shall  have  issued. 

br2 
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No.  122.  Summons  under  Sect.  52  of  19  &  20  Vict,  c  108. 

Yoa  are  hereby  smnmoned  to  appear  at  a  court  to  be  holden  at  on 

the  day  of  18     at  the  hoar  of  in  the  noon,  to 

answer  the  plaintiff  whj  possession  of  a  certain  situate  at 

shonld  not  be  giyen  np  to  the  plaintiff,  by  reason  of  the  rent  pcmible  in 
respect  thereof  by  yoa  being  half  a  year  in  arrear,  and  the  plaintiff  haring 
right  by  law  to  re-enter  for  the  nonpayment  thereof. 

If  yoa  shall  pay  to  the  registrar  the  rent  in  arrear,  and  the  coats  of  this 
action,  as  stated  at  the  foot  of  the  summons,  five  clear  da;^s  before  the  day 
yoa  are  required  to  appear  to  this  snmmons,  this  action  wili  cease. 

And  take  notice,  that  if  yon  do  not  pay  such  rent  in  arrear  and  coats,  or 
appear  at  the  said  court,  and  show  cause  why  possession  of  the  said 
shonld  not  be  recovered  against  you,  yon  ma^  be  ordered  by  the  conrt  to 
give  possession  of  such  premises  to  the  plaintiff,  and  that  if  such  order  be 
not  obeyed  a  warrant  may  issue  to  give  possession  to  the  plaintiff. 

Dated  this  day  of  18    • 

Registrar  of  this  conrt. 

£       s,       d. 
Costs  of  this  snmmons  . .         . .  : 

At  the  bottom  of  sumfMMU, 

Take  Notice. — If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  you  must,  upon  being  served  with  this  summons,  or  if  this  sum- 
mons shall  come  to  your  knowledge,  forthwith  give  notice  thereof  to 
your  IMMEDIATE  LANDLORD,  and  if  you  do  not  give  such  notice  you  will 
be  liable,  under  section  53  of  1 9  &  20  Vict.  c.  108,  to  forfeit  to  your  im- 
mediate landlord  three  years'  rackrent  of  the  premises  held  by  you  of 
him,  in  respect  of  which  the  summons  shall  have  issued. 


No.  123.  Order  for  Recovery  of  Tenement. 

19  &  20  Vict  Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  ordered, 
c  108,  M.  50 —  that  the  defendant  do  give  to  the  plaintiff  possession  ot  a  certain  house  [or 
52.  messuage  with  appurtenances,  or  part  of  a  certain  house,  or  as  the  case 

may  ^0],  situate  at  forthwith  [or  on  the  day  of  ],  and  it 

is  adjudged  that  the  plaintiff  do  recover  against  the  defendant  the  snm  of 
£  for  rent  [or  mesne  profits]  [or  for  rent  and  mesne  profits]  and 

£  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  the  oonrt 
the  sum  [or  sums]  above-mentioned  on  or  before  the  day  of 

18    . 

To  the  defendant. 

Take  Notice. — That  if  you  do  not  give  such  possession  a  wanrant  may 
issue  reouiring  the  bailiff  of  the  court  to  give  possession  of  the  said 
to  the  plaintiff,  and  to  levy  the  sum  above  mentioned,  together  with  further 
costs. 


No.  124.  Warrant  for  giving  Possession  of  Tenement. 

19  &  20  Vict        Whereas  at  a  court  holden  at  on  the  day  of  18    it  was 

c.  106,  la.  50 —  ordered  by  the  court,  that  the  defendant  shonld  give  the  plaintiff  possesion 
62.  of  a  certain  [as  in  summons']  situate  at  [and  that  the  plaintiff 
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shoald  recover  against  the  defendant]  the  sum  of  A  for  rent  [or 

mesne  profits]  [or  rent  and  mesne  profits]  and  costs : 

And  whereas  the  defendant  has  not  obeyed  the  said  order: 

These  are  therefore  to  authorize  and  reqaire  yon  to  forthwith  give  pos- 
session of  the  said  hereinbefore  mentioned  premises  to  the  plaintiff: 

And  these  are  therefore  farther  to  require  and  order  yon  forthwith  to 
make  and  levy,by  distress  and  sale  of  the  goods  and  chattels  of  the  de- 
fendant, wheresoever  they  may  be  found  within  the  district  of  this  court 
(excepting  the  wearing  apparel  and  bedding  of  the  defendant  or  his  family, 
and  the  tools  and  implements  of  his  trade  (if  any)  to  the  value  of  five 
pounds),  the  said  sum,  and  the  costs  of  this  warrant  and  execution ;  and 
also  to  seize  and  take  any  money  or  bank  notes  (whether  of  the  bank  of 
England  or  any  other  bank),  and  any  cheques,  bills  of  exchange,  promis- 
sory notes,  bonds,  specialties  or  securities  for  money,  of  the  defendant, 
which  maybe  there  round, or  such  part  or  so  much  thereof  as  may  be  suffi- 
cient to  satisfy  this  execution  and  the  costs  of  making  and  executing  the 
same,  and  to  pay  the  amount  so  levied  to  the  registrar  of  this  court,  and 
make  return  of  what  you  have  done  under  this  warrant  immediately  upon 
the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 

Registrar  of  the  court 
To  the  high  bailiff  of  the  said  court. 


Bent  [or  mesne  profits]   [or  rent  and  mesne 

profits] 

Costs         

Poundage  for  issuing  this  warrant 


Total  amount  to  be  levied 


9, 


d. 


NOTICE.—The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

past  tiie  hour  of  in  the  noon  of  the  day  of  18    . 


No.  125.  Summons  in  Ejectment. 

No.  of  Plaint 
In  the  county  court  of  holden  at 

iSeal.)  Between  A.  B.,  C.  D.  and  E.  F.,  plaintiffs, 

[Addre*ie$f  descriptions,^ 
and 
O.  H.,  I.  J.  and  K.  L.,  defendants. 
[Addresses f  descriptions.'] 

You,  the  above-named  defendants,  and  all  persons  entitled  to  defend  tiie 
possession  of  the  propertv  described  in  the  statement  hereunto  annexed, 
situated  in  the  parish  wimin  the  district  of  this  court,  to  the  possession 
whereof  the  above-named  plaintiffs,  some  or  one  of  them,  claim  to  be  [of 
to  have  been  on  and  since  the  day  of  18    ]  entitled,  and  to 

eject  all  other  persons  therefrom,  are  hereby  summoned  to  appear  at  a 
county  court  to  be  holden  at  on  the  day  of  18    ,  at  the 

hour  of  in  the  forenoon,  to  defend  the  said  property;  or  such  p«rfc 

thereof  m  70a  may  be  advised. 


80  &  81  Vict 
c.  142,  8. 11. 

RfOe  224. 
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Aad  tdu  Dotke,  that  imlen  jo«  appcff  jvdgiMBt  win  be  g^f«i,  iBi  j^ 
turned  out  of  poeManon. 
Dated  the  dajof  18    . 

Begiitmr  of  the 
To  the  defendaott. 

M,        ».        ^ 
Coati  of  diia  mmiDoiia   .. 

At  hattom  oftumatmu. 

Take  Kotick.— If  joa  the.defendanta,  or  anj  of  too,  ba  ooty 
the  \ntifyeiij  or  aome  part  thereof.  Ton  must,  npon  Deing  amiwi  witt  tihii 
aaramona,  or  if  thla  miiimoDa  ihall  come  to  joar  KarowLBDGB»  lortlnrith 
oiTS  nones  thereof  to  your  docxdiatx  lajtdlobd  or  hk  bailiff  or 
reeeiTer,  and  if  voo  do  VOT  giTench  notice  ^ron  win  be  liable,  mdaraeciiaB 
209  of  15  ft  16 'Viet  c  76,  to  FOBFKIT  to  jonr  landloid  THBXB  TMAMtP 
BAcnUDTT  of  the  preniaea  demiaed  to  too  or  holden  in  your  poaaeaBfln  of 
him,  in  reapect  of  which  diia  lammona  naa  iaaoed. 


No.  126.  Notice  of  Withdrawal  of  Action  as  to  the  Wh<de  or 

Part  of  Property. 

JRmle  360.  Take  notice,  that  I  the  abore-named  plaintiff  win  not  proceed  in  tiua 

action  ^ar  in  respect  of  that  portion  of  the  property  hereinafter  deacrfbed ; 
that  ia  to  ear.  here  detcribe  the  taid  portion  cf  property\ 

Plafaitiff. 


No.  127.  Notice  in  Ejectment  that  a  Person  not  originally  made 
a  Defendant  will  appear  and  defend. 

BmU  228.  Take  notice,  that  M.  N.  has  filed  the  afiidarit,  a  copr  of  which  ia  here- 

nnto  annexed,  and  that  by  leare  of  the  registrar  he  will  appear  at  the  trial 
as  a  defendant 
To  the  plaintifb. 


No.  128.  Notice  in  Ejectment  that  a  Defendant  wiU  limit  his 

Defence  to  Part  of  the  Property. 

IMe  229.  Take  notice,  that  the  above-named  defendant  K  L.  win  at  the  trial  of 

this  action  limit  his  defence  to  a  part  only  of  the  property  mentioned  in  ^e 
statement  annexed  to  the  summons ;  that  is  to  say,  {here  deeeriie  the  part 
to  whieh  the  defenee  U  limited  with  reoionable  certainty'}. 
To  the  registrar  of  the  conrt 
and  to  the  plaintiffs. 


No.  129.  Judgment  in  Ejectment  for  all  the  Plaintifis  for  the 

Whole  Property. 

JRule  282.  Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged 

•  The  day  on  ^'^^  ^®  plaintiffs  were  on  the*  day  of  18    and  atiU  are 

which  the  torn-  *i^^^^  ^  ^^  possession  of  the  property  mentioned  in  the  statement  an- 
moDi  iaaoed  or  ^^^^  ^  ^®  summons  in  this  action  \  that  is  to  say,  [deeeri^  theprepertp 
tfaft  day  itated  ^  ^  out  in  the  itatemetW];  audit  is  ordered,  that  tiMdefmdaiita  do  giva 
ia  tiMiommoiia  ^^®  plaintiff  possession  of  toe  said  above-mentioned  property  forthwith  [or 
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on  the         day  of         ] ;  and  it  is  adjudged  that  the  plaintiffs  do  reooYor  on  which  the 
against  the  detendants  the  snm  of  £  for  costs.  title  of  Plain- 

And  it  is  ordered,  that  the  defendants  do  pay  to  the  registrar  of  this  court  ti£b  accrued, 
the  sum  ahove  mentioned  on  or  before  the  day  of  18    . 

To  the  defendants. 

Take  notice,  that  if  possession  be  not  giren  and  payment  made  as  above 
ordered,  a  warrant  may  issue  requiring  the  bailiff  of  the  court  to  give  pos- 
session of  the  said  property  to  tibe  plaintiffs,  and  to  levy  the  sum  aboTe 
mentioned,  together  wiUi  further  costs. 


No.  130.  Judgment  in  Ejectment  for  all  the  Plaintiffs  for  Part 
of  the  Property  against  one  of  the  Defendants,  and  for  the 
other  Defendants  as  to  the  Residue  of  the  Property. 

Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged  Rule  %B2, 
that  the  plaintiffs  were  on  the  day  of  18    ,  and  still  are,  en- 

titled to  the  possession  of  part  of  the  property  mentioned  in  the  statement 
annexed  to  the  summons  in  this  action ;  that  is  to  say,  [describe  the  part 
the  plaintiffs  are  adjudged  entitled  to"],  and  for  which  part  the  defendant 
6.  H.  defended  separately :  but  that  the  plaintiffs  were  not  nor  are  entitled 
to  the  possession  of  the  residue  of  the  property  described  in  the  statement 
annexed  to  the  summons,  for  which  the  defendants  I.  J.  and  K.  L.  defended; 
and  it  is  ordered,  that  the  defendant  G.  H.  do  pve  the  plaintiffs  possession 
of  the  said  part  of  the  said  property,  for  which  the  said  G.  H.  defended 
separately,  forthwith  [or  on  the  day  of  18    ] ;  and  it  is  ad- 

judged that  the  plaintiffs  do  recover  against  the  defendant  G.  H.  the  sum 
of  £  for  costs,  and  that  'the  defendants  I.  J.  and  E.  L.  do  recoyer 

against  the  plaintiffs  the  sum  of  £  for  costs. 

And  it  is  ordered,  that  the  defendant  G.  H.  do  pay  the  said  sum  of  A 
and  the  plaintiffs  the  said  sum  of  £  to  the  registrar  of  this  court,  on 

or  before  the  day  of  18    . 

To  the  defendant  G.  H.  and  to  the  plaintiffs. 

Take  notice,  that  unless  possession  be  given  and  payment  made  as  abovo 
ordered  a  warrant  or  warrants  may  issue,  I'equiring  the  bailiff  of  the  court 
to  give  possession  of  the  said  property  to  the  plaintiffs,  and  to  levy  the  sums 
above  mentioned  from  the  parties  ordered  to  pay  the  same  respectively, 
together  with  further  costs. 


No.  131.  Judgment  in  Ejectment  for  one  of  the  Plaintiff  for 
all  the  Property  against  all  the  Defendants. 

Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged  Rule  282. 
that  the  plaintiff  A  B.  was,  on  the  day  of  18    ,  and  stilTis, 

entitled  to  the  possession  of  Uie  property  mentioned  in  the  statement  an- 
nexed to  the  summons  in  this  action  ;  that  is  to  say,  [deserihe  the  property 
as  set  out  in  the  statement  annexed  to  the  summons]  ;  and  it  is  ordered, 
that  the  defendants  do  give  the  plidntiff  A.  B.  possession  of  the  said  above- 
mentioned  property  forthwith  [or  on  the  day  of  1,  and  it  is 
adjudged  that  the  said  plaintiil  A.  B.  do  recover  against  the  defendants 
the  snm  of  £           for  costs. 

And  it  is  ordered,  that  the  defendants  do  pay  to  the  r^strar  of  this 
court  the  sum  above  mentioned,  on  or  before  the  day  of  18    • 

To  the  defendants. 

Take  notice,  that  unless  posfession  be  given  and  payment  made  as  above 
ordered  a  warrant  may  issue,  requiring^tto  bailiff  ox  tiie  court  to  give  pos- 
Rssioii  of  the  said  property  to  the  plaintiff  A.  B.^  tod  to  lev/  tiie  iom 
sboye  mentioned,  together  with  fnrthtt  coster 
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No.  182.  Jndgment  in  Ejectmect  fer  FluBCiff'  wlfctwc  Title  hu 

expir&d  befcw  TniftL 

^  '^'  Sol  o€  FUiL 

Id  the  coontj  court  of  luu&eK  k 

ioid 
C.  D^  defcDiiaat. 

Upon  the  hearing  of  thii  cmme  At  a  cnvn  koUca  tfc;^  ^sr  it  m  ajjihiJ 
that  the  plaintiff  was  od  the  daj  of  IS    , and  A— ^ ■uflni 

at  the  time  of  the  entrr  of  the  plaim  and  of  ^at  aorice  of  die  ■-■  ■  ■  ^  n 
thii  action,  entitled  to  the  posseflfdnn  of  die  profitm  irnrkwcil  in  the  Aale- 
ment  annexed  to  the  mmznons  in  this  acdoa ;  diat  ia  id  ibt,  Vkewm  dtaerik 
the  property  as  $rt  out  in  the  gtatifment'\  bat  liis  title' to  tbe  amekai 
idnce  that  time  and  hefore  this  day  expired  Tand  it  ia  fntfaer  adjadced  tte 
the  plaintiff  do  recorer  against  the  defendant  the  sum  of  £        ^^fercaOi 

And  it  is  ordered,  that  the  defendant  do  par  tiie  rmRnr  o€  thii  eovt 
the  sum  above  mentioned  on  or  before  the        *   dar  ot  18 

OiTen  ando'  the  teal  of  the  cx>nrt,  this  daj  of  Id    .  * 

Bt  the  oonrty 
To  the  defendant  Bcgiatnr  of  the  eoait. 

No.  133.  Judgment  in  Ejectment  for  Defendant. 

uk  ids.  Upon  hearinir  this  canse  at  a  oomt  holden  this  dar,  it  is  adjudged  Aat 

the  plaintiff  was  not,  on  the  dair  of  18  \  nor  theoeehitherto 

hath  been  nor  is  he  now  entitled  to  the  possenon  of  the  propeHi,  or  el 
any  part  of  the  property,  mentioned  in  the  statement  annexed  to  t£e  nm- 
mons  in  this  action  ;  that  is  to  saj,  [here  Se$crihf  the  property  mamt  m^t 
in  the  statement]  ;  and  it  is  further  adjudged  that  judgment  be  entaed 
for  the  defendant  [or  that  judgment  of  nonsuit  be  entered],  and  diat  the 
defendant  do  recover  against  the  plaintiff  the  sum  of  £  for  coata 

And  it  is  ordered  that  the  plaintiff  do  pay  the  same  to  the  legistiar  of 
this  court  on  or  l>efore  the  day  of  18    . 

To  the  plaintiff. 

No.  134.  Judgment  in  Ejectment  for  Defendant's  Costa  where 

Plaintiff  does  not  appear. 

lU  984.  Whereas  the  plaintiff  has  not  appeared,  either  by  himself,  his  attoneror 

agent,  at  the  court  holden  this  day,  being  the  day  appointed  for  the  tnal  of 
this  cause,  and  the  defendant  has  appeared  in  person  [or  by  hia  attoniej  or 
agt'nt],  it  is  therefore  adjudged  that  the  canse  be  struck  out,  and  that  the 
dofondant  do  recorer  from  the  plaintiff  the  sum  of  £  for  ooeta. 

And  it  is  ordered,  that  the  plaintiff  do  pay  the  same  to  die  regiatrar  of 
this  court  on  or  before  the  day  of  18    . 

To  the  plaintiff. 

No.  185.  Heading  and  Conclusion  for  Special  Case  in 

I^'ectmeut. 
«•  885.  Na  of  Plaint 

In  the  county  coort  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
and 
C.  D.»  defendant 

Whereas  an  action  of  ejectment  was  commenced  by  the  plaintiff  againai 
the  defendant,  and  ii  still  pending  in  this  coort  for  the  reooreij  of  [A^iv 
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deteribe  the  property  taught  to  he  recovered  at  set  out  in  the  itatemetU 
annexed  to  the  tttmmont\  and  the  parties  have  agreed  upon  Uie  facta;  now, 
bj  leave  of  the  registrar,  tney  state  for  the  opinion  of  the  court  the  following 

Case. 

[Here  set  oftt  tlie  facts,  and  any  deeds  or  documents^  or  so  much  thereof 
as  may  be  material,  numbering  each  paragraph  of  the  case  as  inanaffi- 
davit,  and  conclude  thus  .*] 

If  the  coQit  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
whole  or  part  of  the  property,  then  jadgment  shall  be  given  accordingly  for 
the  plaintiff  with  costs  ;  bnt  if  the  coart  shall  be  of  a  contrarv  opinion,  then 
iadgroent  shall  be  entered  for  the  defendant,  or  jadgment  oi  nonsuit  shall 
be  given  with  costs,  as  to  the  court  shall  seem  fit. 

A.  B.,  plaintiff, 

or 
£.  F.,  plaintiff's  attorney. 

C.  D.,  defendant, 

or 
G.  H.,  defendant's  attorney. 


No.  186.  Warrant  of  Execution  in  Ejectment  for  Possession 

and  Costs. 

Whereas  at  a  court  holden  at  on  the  day  of  18     ,  it  RuU$  286, 287. 

was  adjudged  that  the  plaintiffs  were  on  the  day  of  18    ,  and 

■till  are,  entitled  to  the  possession  of  the  property  mentioned  in  the  state- 
ment annexed  to  the  summons,  in  this  action ;  that  is  to  say,  [describe  the 
property  as  set  out  in  the  statement^;  and  it  was  ordered,  that  the  de- 
midants  should  give  the  plaintiffs  possession  of  the  said  above-mentioned 
property  forthwith  [or  on  the  day  of  ],  and  it  was  adjudged 

that  the  plaintiffs  should  recover  against  the  defendants  the  sum  of  A 
for  costs ;  and  it  was  ordered,  that  the  defendants  should  pay  the  said  sum 
to  the  registrar  of  this  court  forthwith  [or  on  the  day  of  ] : 

And  whereas  the  defendants  have  not  obeyed  the  said  order :  These  are 
therefore  to  authorize  and  require  you  to  forthwith  give  possession  of  the 
said  hereinbefore  mentioned  property  to  the  plaintiff  :  and  these  are  there- 
fore further  to  require  and  order  you  forthwith  to  make  and  levy  by  distresa 
and  sale  of  the  goods  and  chattels  of  the  defendant,  wheresoever  they  may 
be  found  within  the  district  of  this  court  (excepting  the  wearing  apparel 
and  bedding  of  the  defendant  or  his  family,  and  the  tools  and  implements 
of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  said  sum  and  the  costs 
of  this  warrant  and  execution ;  and  also  to  seize  and  take  any  money  or 
bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank  \  and 
any  cheques,  bills  of  exchange,  promissorv  notes,  bonds,  specialties,  or 
securities  for  money,  of  the  defendant,  which  may  be  there  found,  or  such 
part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution  and 
the  costs  of  making  and  executing  the  same,  and  to  pay  the  amount  so 
levied  to  the  registrar  of  this  court,  and  make  return  of  what  yon  have  done 
imder  this  warrant  immediately  upon  the  execution  thereof. 

To  the  high  bailiff  of  the  said  court. 
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No.  137.  Special  Warrant  of  Execution  in  Ejectment  for  Pos- 
session and  Costs  where  one  of  several  Plaintiffs  has  died 
after  Judgment  and  before  Execution  executed. 

Rule  242.  Whereas  at  a  court  holden  at  on  the  day  of  18    ,  it 

was  adjudged  that  the  plaintiffs  were  on  the  daj  of  18    ,  uid 

still  are,  entitled  to  the  possession  of  [deteribe  the  property  a$  in  tha  etate- 
ment  annexed  to  the  tummons]^  mentioned  in  the  statement  annexed  to 
the  summons  in  this  action,  and  it  was  ordered  that  the  defendants  should 
give  the  plaintiffs  possession  of  the  same  forthwith  [or  as  in  thejud^menf]; 
and  it  was  adjudged  that  the  plaintiffs  should  recover  against  the  defend- 
ants the  sum  of  £  for  costs ;  and  it  was  ordered,  that  the  defendmts 
should  pay  the  said  sum  to  the  registrar  of  this  court  forthwith  [or  as  in 
the  judgment"]  : 
And  whereas  the  defendants  have  not  obeyed  the  said  order : 
And  whereas  C.  D.  one  of  the  plaintiffs  has  died  since  judgment  was 
given  and  before  execution  executed  : 

These  are  therefore  to  authoriie  and  require  you  to  forthwith  g^re  pos- 
session of  the  said  hereinbefore  mentioned  premises  to  the  surviving  plain- 
tiffs A.  B.  and  £.  F.  on  behalf  of  themselves  and  of  the  legal  representa* 
tives  of  the  deceased  plaintiff  C.  D.  And  these  are  therefore  forther  &c. 
[conclude  as  in  No,  124  of  the  Ibrmt  in  the  Schedule."] 


No.  138.  Judgment  in  Ejectment  for  Plain tifPv^hisre  Defendant 
is  Joint  Tenant,  Tenant  in  Common,  or  Coparcener  with 
Plaintiff,  and  an  actual  Ouster  is  proved. 

JRule  289.  Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged 

that  the  plaintiff  and  defendant  were  on  the  day  of  18    ,  and 

still  are,  entitled  to  the  joint  possession  of  the  property  mentioned  in  the 
statement  annexed  to  the  summons  in  this  action  as  joint  tenants  [or  as 
tenants  in  common  or  as  coparceners];  that  is  to  say,  [deeerihe  tkipr&» 
perty  a$  set  out  in  the  statement],  and  it  having  been  proved  to  the  satis- 
faction of  the  court  that  the  defendant  did  before  the  oommenoement  of 
this  action  actually  oust  the  plaintiff  from  the  possession  of  the  ssM 
property,  and  thence  thitherto  luith  kept  and  still  keeps  the  plaintiff  ousted 
therefrom,  it  is  adjudged  and  ordered  that  judgment  be  entered  for  the 
plaintiff,  and  that  Uie  defendant  do  give  the  plaintiff  jointly  with  him  the 
defendant  possession  of  the  said  above-mentioned  property  forthwith  [or 
on  the  day  of  ],  and  that  the  plaintiff  do  recover  against  the 

defendant  the  sum  of  £  for  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  this  eoort 
the  snm  above  mentioned  on  or  before  the  day  of  18 

To  the  defendant. 

Take  notice,  that,  if  possession  be  not  given  and  payment  made  as  abors 
ordered,  a  warrant  may  issue  requiring  the  bailiff  of  the  court  to  gire  poa- 
session  of  the  said  property  to  the  plaintiff,  and  to  levy  the  sum  above 
mentioned,  with  further  costs. 


No.  139.  Judgment  in  Ejectment  for  Defendant  where  Defend- 
ant is  Joint  Tenant,  Tenant  in  Common,  or  Coparcener 
with  the  Plaintiff*,  and  no  actual  Ouster  is  proved. 

Mule  289.  Upon  the  hearing  of  this  cause  at  a  court  holden  this  day,  it  is  adjudged 

that  the  plaintiff  and  the  defendant  were  on  the  day  of  18    , 

and  still  are,  entitled  as  joint  tenants  [or  as  tenants  in  oommon  or  as  oopar^ 
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50Ben]  to  the  joint  possearion  of ;  that  is  to  saj,  [deteribe  the  property 
a$  set  out  in  the  gtatewunf] ;  and  it  not  having  been  proyed  to  the  eativ* 
Action  of  the  conrt  that  the  defendant  haa  a^nally  ousted  the  plaintiff 
from  the  poeeesBion  of  the  said  property  or  of  any  part  thereof,  it  is  ad- 
judged and  ordered  that  judgment  be  entered  for  the  defendant,  and  that 
the  defendant  do  recover  against  the  plaintiff  the  sum  of  £  for  ooata. 

And  it  is  ordered,  that  the  plaintiff  do  pay  to  the  registrar  of  this  court 
the  sum  above  mentioned  on  or  before  the  day  ox  18    . 

To  the  plaintiff. 


No.  140.  Order  in  Ejectment  for  the  Substitution  of  the  Heir 
or  other  Representative  of  a  sole  Plaintiff  who  dies  before 
the  Return  Day  for  such  deceased  Plaintiff,  and  for  the 
Continuation  of  the  Action  in  the  name  of  the  Heir  or 
other  Representative. 

Upon  reading  the  affidavit  of  E.  F.  and  upon  hearing  the  attorneys  of  the  Rule  242. 
said  E.  F.  and  of  the  defendant,  and  it  appearing  to  the  court  "that,  the 
plaintiff  A.  B.  died  on  the  day  of  now  last  past  and  since  the  .    . 

commencement  of  this  action,  and  that  the  said  E.  F.  is  the  heir-at-law  of 
the  said  A.  B.  and  as  such  heir  entitled  to  whatever  estate  or  interest  the 
said  A.  B.  had  in  the  property  sought  to  be  recovered  in  this  action  [or  that 
the  said  E.  F.  is  entitled  as  devisee  under  the  will  of  the  said  A.  B.  to 
whatever  estate  or  interest  the  said  A.  B.  had  in  the  property  sought  to  be 
recovered  in  this  action,  or  as  the  ease  may  60],  it  is  ordered  that  the  name 
of  the  said  E.  F.  as  heir-at-law  [or  as  devisee  under  the  will,  or  as  the  case 
may  he^  of  A.  B.  deceased  be  substituted  in  the  proceedings  in  this  action 
for  the  name  of  the  said  A.  B.  deceased  as  plaintiff  in  this  action,  and  that 
the  said  E.  F.  be  at  liberty  to  continue  this  action  in  his  own  name  as  plain- 
tiff, and  to  proceed  therein  as  if  he  had  been  originaUy  the  plaintiff  therein, 
and  that  the  said  E.  F.  do  pay  to  the  registrar  of  this  court,  on  or  before 
the  day  of  18    ,  the  sum  of  £  for  the  costs  occasioned 

to  the  defendant  by  this  application,  and  that  the  trial  of  this  action  be 
forthwith  proceeded  with  [or  be  adjourned  to  the  day  of  18    }. 

To  the  defendant 

[N.B. — In  explanation  of  this  form  it  mav  be  mentioned  that  after  the 
amendment  the  title  of  the  cause  will  stand  tnus :— 

Between  E.  F.  (the  heir-at-law  of  A.  B.  the )  ^i-intiff 
original  plaintiff,  deceased)  • .         )^  * 

and 

CD defendant 

Or, 
Between  E.  F.  (devisee  under  the  will  of  A.  B. )  ^i.s«x2« 
the  erigmal  plaintiff,  deceaaed)    ..         ]VWitm, 

and 
CD defendant] 


No.  141.  Order  in  Ejectment  for  the  substitution  of  the  Heir  or 
other  Representative  of  one  of  several  Plaintiffs  who  die? 
before  the  Return  Dav  for  such  deceased  Plainti£^  and  for 
the  continuation  of  the  Action  in  the  Names  of  the  sur- 
viving Plaintiff*  and  of  the  Heir  or  other  Representi^tive  of 
the  deceased  Plaintiff. 

Upon  jreading  theaffidavit  of  K.  L.,  and  npeB-  heasiBg-ilia-attMBeys  eif  Bute  842. 
the  said  K.  L.  and  of  the  defendants,  it  appearing  to  the  oonrt  that  the 
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plmintiff  C.  D,  died  on  the  day  of  now  last  past,  and  nnee  Ibt 

eommencement  of  this  action,  and  that  the  said  K.  L.  is  the  heir-ai-Iaw  \mr 
ag  the  eate  may  be!  of  the  said  C.  D.,  and  as  snch  heir  [^r  tis  tks  ease  wm§ 
be"]  is  entitled  to  whateTer  estate  or  interest  the  said  C.  D.  had  in  the  pro- 
perty Boasht  to  be  recovered  in  this  action ;  it  is  ordered  that  the  name  of 
the  said  K.  L.  as  heir-at-law  [or  as  the  ease  may  be']  of  C.  D.  deceased  be 
■nbstitnted  in  the  proceedings  in  this  action  for  the  name  of  the  said  C  D. 
deceased  as  one  of  the  plaintiffs,  and  that  the  action  be  continued  and  pro- 
ceeded with  in  the  names  A.  B.  and  K.  L  as  plaintiffs  as  if  the  aud  A.  B. 
and  K.  L.  had  been  originally  the  plaintiffs  therein,  and  that  the  said  K.  h. 
do  paj  to  the  refpstm  of  this  conrt  on  or  before  the  daj  of 

18    .the  sum  of  £  for  the  costs  occasioned  to  the  defendants  by  this 

application,  and  that  the  trial  of  this^action  be  forthwith  proceeded 
[or  be  adjourned  to  the  daj  of  '        18    ]. 

To  the  defendants. 


No.  142.  Judgment  in  Ejectment  for  substituted  Plaintiff. 

JM#  S42.  Na  of  Flaint. 

In  the  conntj  court  of  holden  at 

(Seal.) 

Between  £.  F.,  the  heir-at-law  of  A.  B.  [the  original 

plaintiff]  deceased  plaintiff, 

and 

CD defendant. 

lOr, 
Between  £.  F.,  devisee  nnder  the  will  of  A.  B.,  the 

original  plaintiff,  deceased  . .         . .     plaintiff, 

and 
CD defendant] 

Whereas  the  plaintiff  A.  B.  died  after  the  commencement  of  this  action, 
and  before  the  retam-day  of  the  summons  therein,  and  by  an  order  of  the 
court  made  this  day  [or  on  the  day  of  last^  it  was  ordered, 

amongst  other  things,  that  the  name  of  the'  said  £.  F ,  as  heiivat-law  of 
A.  B.  deceased,  should  be  substituted  in  the  proceedings  in  this  action  for 
the  name  of  the  s&id  A.  B.  deceased  as  plaintiff,  and  that  the  action  ahonld 
be  continued  in  the  name  uf  the  said  £.  F.  as  plaintiff  as  aforesaid : 

Now,  upon  the  hearing  thereof  at  a  court  holden  this  day,  it  is  adjudged, 
that  the  said  A.  B.  on  the  day  of  18    ,  and  thence  until  the 

day  of  his  death,  was  entitled  to  the  possession  of  the  property  mentioned 
in  the  statement  annexed  to  the  summons  in  this  action ;  that  is  to  saj, 
[describe  the  property  as  set  out  in  the  statement] ;  and  that  the  said 
plaintiff  £.  F.  is  tne  heir-at-law  of  the  said  A.  B.,  and  as  such  heir  became 
on  the  death  of  the  said  A.  B.  and  still  is  entitled  to  the  possession  of  the 
said  aboye-mentioned  property ;  and  it  is  ordered,  that  the  defendant  do 
give  the  plaintiff  £.  F.  possession  of  the  said  above-mentioned  property 
xortiiwith J[<>r  on  the  day  of  18    ],  and  it  is  adjudged  that  the 

plaintiff  K  F.  do  recover  against  the  defendant  the  sum  of  £        for  costs: 

And  it  Is  ordered  that  the  defendant  do  pay  to  the  reg^trar  of  this  conit 
the  sum  above  mentioned  on  or  before  the  day  of  18    , 

Given  nnder  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Registrar  of  the  conzt. 
To  the  defendant 

Take  notice,  that  if  possession  be  not  given  and  payment  made  as  above 
ordered  a  wamnt  may  iasae  requiring  the  bailiff  of  the  court  to  give  pos- 


Formi — Common  Law.  609 

session  of  the  said  property  to  the  plaintiff,  and  to  levy  the  sum  aboTe 
mentioned,  together  with  farther  costs. 

[JS.B.— If  E,  F,  he  entitled  at  devisee  under  the  will  of  A.  B.,  the 
original  plaintiff ,  or  if  A.  B.he  one  of  several  joint  plaintiff t^  the  above 
form  must  he  altered  accordingly."] 


No.  143.  Judgment  in  Ejectment  for  saryiving  and  sabstitated 

Plaintiff". 

Na  of  Plaint      RuU  248. 
In  the  connty  conrt  of  holden  at 

(.Seal.) 
Between  A.  B.  and  K.  L.,  the  heir-at-law  of  C.  D.  (one  of )  „!-:«*:«- 
the  original  plaintiffs)  deceased  ..         ^    |piami      , 

and 
£.  F.  and  G.  H.      . .         defendants. 

Whereas  one  of  the  plaintiffs,  C.  D.,  died  after  the  commencement  of 
this  action  and  before  the  retum-daj  of  the  summons  therein,  and  by  an 
order  of  this  court  made  this  day  \or  on  the  day  of  last]  it  was 

ordered  (amongst  other  things)  that  the  name  of  the  said  "K.  L.  as  heir- 
at-law  of  C.  D.  deceased"  should  be  substituted  in  the  proceedings  in  this 
action  for  the  name  of  C.  D.  deceased,  together  with  the  name  of  A.  B.  as 
plaintiffs,  and  that  the  action  should  be  continued  in  the  names  of  the  said 
A.  B.  and  K.  L.  as  plaintiffs  as  aforesaid. 

Now,  upon  the  hearing  thereof  at  a  court  this  day  holden,  it  is  adjudged 
that  the  said  A.  B.  and  C.  D.  deceased  were  on  the         da^  of  18    , 

and  thence  until  the  day  of  the  death  of  the  said  C.  D.,  entitled  to  the  pos- 
session of  [descrihe  the  property  at  in  the  ttatement  annexed  to  the  tuti^ 
mont\  mentioned  in  the  statement  annexed  to  the  summons  in  this  action ; 
and  that  the  said  plaintiff  K.  L.  is  the  heir-at-law  of  the  said  C.  D.  de- 
ceased ;  and  that  on  the  death  of  the  said  C.  D.  the  said  A.  B.  and  K.  L. 
became  and  still  are  entitled  to  the  possession  of  the  property  in  the  said 
statement  mentioned ;  and  it  is  ordered  that  the  defendants  do  give  the 
plaintiffs  A.  B.  and  K.  L.  possession  of  the  property  above  mentioned  and 
described  forthwith  [<>r  on  the  day  of  18    ];  and  it  is  adjudged 

that  the  plaintiffs  A.  B.  and  E.  L.  do  recover  against  the  defendants  the 
som  of  £  for  costs. 

And  it  is  ordered,  that  the  defendants  do  pay  to  the  registrar  of  this 
court  the  sum  above  mentioned  on  or  before  the  day  of  18    « 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 
To  the  defendants.  Registrar  of  the  oonrt. 

\_If  K.  L.  he  entitled  at  devisee  under  the  mill  of  C.  D.  one  of  the 
original  plaintiff tf  this  form  mutt  he  altered  accordingly."] 


No.  144.  Order  in  Ejectment,  giving  Leave  to  a  Party  claim- 
ing the  Property  on  the  Death  of  Defendant,  who  dies 
before  the  Return  Day,  to  appear  and  defend  in  the  Place 
of  such  deceased  Defendant. 

Upon  reading  the  affidavit  of  £.  F.,  and  upon  hearing  the  attorneys  of  Rule  247. 
the  said  £.  F.  and  of  the  plaintiff,  and  it  appearing  to  the  court  that  the 
defendant  has  died  since  the  commencement  of  the  action,  and  that  upon 
the  death  of  the  defendant  the  said  £.  F.  became  entitled  to  whatever 
estate  or  interest  the  defendant  C.  D.  had  in  the  property  tooght  to  be 
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to  the  possession  of  the  remainder  of  the  property  mentioned  in  the  state- 
ment annexed  to  the  summons  in  this  action ;  that  is  to  saj,  [deterxbe  the 
remainder  of  the  property'] ;  and  it  is  ordered,  that  the  defendant  do  give 
the  plaintiff  possession  of  the  said  lastly  abore-mentioned  property  forth- 
with \or  on  the  day  of  ] ;  and  it  is  adjndged  that  the  plaintiflP 
do  recover  against  the  defendant  the  som  of  £  for  costs: 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  this  covii 
the  sum  above  mentioned  on  or  before  the  day  of  ,  18    . 

To  the  defendant. 

[N.B. — If  the  judgment  he  that  plaintiff  recover  part  onlf  qf  the 
remainder  of  the  property  ^  or  he  for  the  defendant,  tnis  form  muit  he 
altered  aeoordinyly,] 

No.  147.  Confession  in  Ejectment  by  Defendant  of  Plaintiff's 

Title  to  the  Property. 

No.  of  Plaint       Rule  258. 
In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 

C.  D.,  defendant. 
I,  the  above-named  defendant,  hereby  confess  and  admit  the  plaintiff's 
title  to  the  property  mentioned  in  the  statement  annexed  to  the  summons 
in  this  action,  and  sought  to  be  recovered  therein,  and  that  the  plaintiff  is 
entitled  to  the  immediate  possession  thereof. 
Dated  this  day  of  18    . 

Defendant. 
Signed  by  the  defendant  in  the  presence  of 
To  the  registrar  of  the  court. 


No.  148.  Confession   in   Ejectment  by    Defendant    defending 

separately  for  Part  of  the  Property  of  Plaintiff's  Title 

to  such  Part. 

No.  of  Plaint.      RuU  254. 
In  the  connty  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  £.  F.,  defendants. 
I,  C.  D.,  one  of  the  above-named  defendants,  defending  separately  for 
Ihefre  deteribe  the  part  for  which  C.  D.  defends'],  being  part  of  the  pro- 
perty mentioned  in  the  statement  annexed  to  the  summons  in  this  action, 
and  for  which  no  other  person  defends,  do  hereby  confess  and  admit  the 

glaintiff's  title  to  the  above-mentioned  part  of  the  said  property,  and  that 
e  is  entitled  to  the  immediate  possession  thereof. 
Dated  this  day  of  18    . 

C.  D.,  one  of  the  defendants. 
Signed  by  C.  D.,  one  of  the  defendants, 
in  presence  of 
To  the  registrar  of  the  court. 

No.  149.  Judgment  in  Ejectment  for  Plaintiff,  where  a  De- 
fendant, defending  separately  for  Part  of  the  Property, 
admits  Plaintiff's  Title  to  such  Part,  and  the  Action  pro- 
ceeds for  the  RecoTery  of  the  Remainder  of  the  Property. 

Whereas  C.  D.,  one  of  the  defendants  defending  separately  ior  the  Ihere  SnUs  254. 
inerihe  the  part  for  wMeh  (X  D,  drfends],  being  part  <n  the  property 
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mentioned  in  the  statement  annexed  to  the  summons  in  this  action,  and  for 
which  no  other  person  defends,  hath  confessed  and  admitted  the  plaintiff's 
title  to  the  said  part  of  the  said  property,  and  that  the  plaintiff  la  entitled 
to  the  possession  thereof ;  and  whereas  the  action  has  proceeded  for  the 
recovery  of  the  remainder  of  the  said  property;  now,  npon  the  hearing 
thereof  at  a  court  holden  this  day,  it  is  adjudged  that  the  plaintiff  was  on 
the  day  of  IB    ,  and  still  is,  entitled  to  the  possession  of  the 

remainder  of  the  property  mentioned  in  the  statement  annexed  to  the  som- 
mons  in  this  action ;  and  it  is  ordered,  that  the  defendant  C.  D.  do  gire  the 
plaintiff  possession  of  the  said  [deter ibe  the  part  defended  by  C.  Z>.  J  forth- 
with [or  on  the  day  of  IB  \  and  that  the  defendant  £.  F. 
do  give  the  plaintiff  possession  of  the  said  [tii^  remainder  of  the  property'] 
forthwith  [pr  on  the  day  of  18  ];  and  it  is  adjudged  that 
the  plaintiff  do  recover  ac:ain8t  the  defendant  C.  D.  the  sum  of  £  for 
costs,  and  against  the  defendant  £.  F.  the  sum  of  £            for  costs. 

And  it  is  ordered,  that  the  defendants  do  respectively  pay  the  said  sums 
ahove  mentioned  to  the  registrar  of  this  court  on  or  before  the  day  of 

18    . 

To  the  defendants. 

Take  notice,  that  unless  possession  be  given  and  payment  made  as  above 
ordered  a  warrant  may  issue  requiring  the  bailiff  of  the  court  to  give  pos- 
session of  the  said  property  to  the  plaintiff,  and  to  levy  the  sums  above 
mentioned,  together  witn  further  costs. 

[N.B. — If  the  Judgment  be  that  plaintiff  recover  part  only  qf  the 
remainder  of  tJie  property  ^  or  be  for  the  defendant^  the  above  fi 
mu4t  be  altered  accordingly.'] 


No.  150.  Notice  in  Ejectment  by  Mortgagee  against  Mortgagor 
that  Defendant  has  paid  into  Court  a  Sum  of  Money  for 
Principal,  Interest  and  Costs. 

RtUe  256.  Take  notice,  that  the  defendant  has  paid  into  court  the  sum  of  £ 

as  being  all  that  is  due  for  principal  and  interest  upon  the  mortgage  npon 
which  this  action  is  brought,  and  for  costs ;  and  further  take  notice,  that  if 
yon  are  willing  to  accept  the  said  sum  so  paid  into  conrt  yon  need  not 
appear  on  the  return-day  of  the  summons;  but  if  yon  do  not  agree  to 
accept  the  said  sura  so  paid  in  as  aforesaid,  you  should  appear  at  the  conrt 
on  that  day,  as  the  court  will  then  proceed  to  determine  whether  the  said 
sum  of  £  so  paid  into  court  as  aforesaid  is  sufficient  to  satisfy  all 

such  principal,  interest  and  costs  and  fees  as  aforesaid,  and  will  in  either 
case  make  such  order  in  the  matter  as  to  the  court  shall  seem  fit 
Dated  this  day  of  18    . 

Registrar  of  the  oonrt 
To  the  plaintiff. 


No.  151.  Order  in  Ejectment  by  Mortgagee  against  Mortgagor 
(all  Money  due  for  Principal,  Interest  and  Costs  having 
been  paid  into  Court)  upon  Plaintiff*  to  reconvey  to  the 
Defendant  the  Mortgaged  Property. 

MuU  256.  Whereas  this  action  is  brought  to  recover  possession  of  certain  property 

mortgaged  by  the  defendant  to  the  plaintiff,  and  the  defendant  has  paid  into 
court  the  sura  of  £  for  principal,  interest  and  costs  due  npon  or  in 

respect  of  the  said  mortgage:  now,  upon  the  hearing  thereof  at  a  conrt 
this  day  holden,  the  plaintiff  not  appearing  [or  the  plaintiff  agreeing  to 
accept  the  said  sum  of  £  for  such  principal,  interest  and  costs  as 
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aforesaid,  or  the  plaintiff  alleging  that  the  said  sum  of  £  is  not  suf- 

ficient to  satisfy  snch  principd,  interest  and  costs  as  aforesaid,  it  is  ad- 
judged that  the  said  sum  is  sufficient  to  satisfy  snch  principal,  interest  and 
costs  as  aforesaid,  and],  it  is  ordered  that  within  days  from  this  day 

the  plaintiff  shall,  at  tne  costs  and  charges  of  the  defendant,  reconvey  to 
the  defendant  the  mortgaged  property  for  the  recovery  of  whic^  this  action 
is  broDght,  and  shall  deliver  np  to  the  defendant  all  title  deeds  and  writings 
relating  to  the  said  property. 
To  me  plaintiff  and  to  the  defendant 


No.  152.  Order  in  Ejectment  by  Mortgagee  against  Mortgagor 
(a  certain  Sum  haying  been  paid  into  Court  for  Principal, 
Interest,  and  Costs),  that  Defendant  shall  pay  a  further 
Sum  into  Court,  and  that  upon  such  Payment  being  made 
the  Plaintiff"  shall  reconvey  the  Mortgaged  Property  to  the 
Defendant. 

Whereas  this  action  is  brought  to  recover  possession  of  certain  property  Rale  256. 
mortgaged  by  the  defendant  to  the  plaintiff,  and  the  defendant  has  paid 
into  court  the  sum  of  £  for  principal,  interest,  and  costs  due  upon  or 

in  respect  of  the  said  mortgage ;  now,  upon  the  hearing  thereof,  at  a  court 
this  day  holden,  the  plaintiff  refusing  to  accept  the  said  sum  so  paid  into 
court  as  aforesaid,  it  is  adjudged  that  the  said  sum  of  £  is  not  sufficient 
to  satisfy  the  principal,  interest,  and  costs  due  upon  or  in  respect  of  the  said 
mortgage,  and  that  the  further  sum  of  £  is  due  from  the  defendant  to 
the  plaintiff  for  the  same ;  and  it  is  ordered,  that  the  defendant  shall  on  or 
before  the  day  of  18    ,  pay  to  the  registrar  of  this  court  the 

said  last-mentioned  sum,  together  witii  £  for  the  plaintiff's  costs  in 

this  action,  and  that  upon  the  said  sums  of  £  and  £  amounting 

together  to  the  sum  of  £  being  paid  into  court  on  or  before  the  said 

day  of  IB    ,  the  plaintiff  shall,  within  days  from  the 

said  last-mentioned  day,  at  the  costs  and  charges  of  the  defendant,  reconvey 
to  the  defendant  the  mortgaged  property  for  the  recovery  of  which  this 
action  is  brought,  and  deliver  up  to  him  all  title  deeds  and  writings  relating 
thereto ;  and  it  is  further  ordered,  that  if  the  defendant  shall  not,  before  or 
on  the  said  day  of  IB    ,  pay  the  said  last-mentioned  sum,  then 

execution  shall  forthwith  issue  on  the  application  of  the  plaintiff  for  the 
recovery  of  the  possession  of  the  property  described  in  the  summons  in  this 
action,  and  for  the  sum  of  £  [the  costs  of  this  action],  together  with 

the  costs  of  the  execution ;  and  the  registrar  shall  return  the  money  paid 
into  court  to  the  defendant 

To  the  plaintiff  and  to  the  defendant. 


No.  163.  Particulars  or  Statement  of  the  Cause  of  Action  under 

Section  12  of  30  &  31  Vict  c.  141. 

No.  of  Plaint      Bale  257. 
In  the  county  court  at  holden  at 

{Seal,)  Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant 
This  action  is  brought — , 

A.  For  that  the  pudntiff  was  possessed  of  a  cottage,  and  by  reason  Intermption  of 
thereof  was  entitled  to  a  right  of  way  from  and  to  the  said  cottage,  over  right  ox  way. 
and  through  a  certain  incloMd  yard  of  the  defendant,  to  a  certain  spring  of 

P.N.  8  8 
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Forwu^Cammam  Imk. 


Intemifitir/n  of 


ObftmctioD  of 
light  and  air. 


19  &  20  Vict. 
c.  108,  M.  63, 
64. 

RuU  261. 

For  notice  of 
sureties  and 
affidavit  €f 
just-Uieation, 
see  forms  15, 
16. 


water,  for  the  parpoee  of  gectiiir  water  from  the  aid  qjting,  and  thai  Ae 
defendant  hath  prereated  the  pltintiff  from  aug  the  laid  wi^  aad  httnag 
thcre(fT  acoeu  to  the  aud  firing,  smI  idll  hinden  and  ptcycB^  him  tkn»- 
fram  ;'and  neither  the  annoal  Tahw  nor  the  jearij  ml  of  tha  landi^  teas- 
menta,  tft  heredicamentB  in  respect  of  which,  or  on,  thioogh,  or  av«r  which 
■nrh  ea«wrment  is  claimed  exi-ceds  the  som  of  %A.\  and ifae plaiatiff  rlaiaw 
20/.  daiuaf^es. 

B.  For  that  the  plaintiff  was  powcacd  of  a  eottage  and  prfmiw^a.ind  bj 
reason  thereof  wai»  entitled  to  hare  all  the  sewage  and  waste  water  aring 
cMi  and  from  the  said  (Xittage  and  premises  flow  along  and  through  a  dnoa 
tbroagh  and  ander  the  snrface  of  a  garden  in  the  occnpatioD  of  defeodaat 
into  a  cessiKjol  there,  and  the  defendant,  bj  stopping  up  the  said  drain, 
hath  prevented  and  still  prevents  such  sewage  and  waste  wata 
ing  thrr>ogb  and  along  the  said  drain  into  the  said  cesspool ;  and 
&c.  \as  in  the  last  form'],  and  the  plaintiff  claims  Si.  daraaiwa. 


divers  windowH,  and  by  reason  thereof  was  entitled  to  the  free  aooem  of  air 
and  light  into  the  said  hoose  throngh  the  said  windows,  and  the  defendant, 
by  bmlding  a  wall  close  to  and  in  front  of  the  said  windows,  hath  darkened 
the  plaintiff's  hoose,  and  prevented  and  still  prevents  the  aeoesa  of  light 
and  air  into  the  plaintiff's  hoose  as  plaintiff  before  enjoyed  the  same ;  and 
neither  the  annaal  value  nor  yearly  rent  of  either  plaintiff's  house,  or  of 
the  land  on  which  the  defendant  has  built  the  said  wall,  exceeds  the  aom  of 
20/.;  and  the  plaintiff  claims  40«.  damages. 

r  77ie  above  forms  are  giren  merely  as  examples,  and  the  ttatemant  im 
alt  eases  must  be  in  accordance  fnt\  the  right  elaimcdf  and  he  at  «m»- 
else  as  possible."] 


No.  164.  Notice  to  DiBtrainer  of  Goods  [or  Cattle]  intended  to 

be  replevied. 

In  the  county  court  of  holden  at 

Take  notice,  that  A.  B.,  of  &c.,  whose  goods  [or  cattle]  ^oa  have  dis- 
trained, intends  to  replevy  the  same,  and  has  proposed  as  his  soredea  for 
the  due  prosecution  of  an  action  of  replevin  against  yon  in  the  [here  ai«a- 
tion  the  court  in  which  the  action  is  to  be  brought"],  R  F.,  of  &c.,  and 
G.  H.,  of  &c.,  and  that  if  vou  have  any  valid  objection  to  make  to  the  pro- 
posed sureties,  or  either  of  them,  yon  must  attenid  at  [here  insert  place  qf 
office  of  registrar]  on  the  day  of  18    ,  at  the  hour  of  , 

when  tiie  bond  wiO  be  submitted  to  me  for  approval.  J.  K., 

Begistrar  of  the  coort 


Rule  261. 


{a)  The  dis- 
trainer. 


I  approve  of 
this  oond. 

Begistrar. 

(LA) 


No.  155.  BoDd  in  Replevin  under  Sect.  65  of  19  &  20  Vict 

c.  108. 

Know  all  men  by  these  presents,  that  we  A.  B.,  of  &c,  C  D.,  of  &c., 
and  E.  F.,  of  Stc,  are  held  and  firmly  bound  unto  G.  H.  (a),  of  Ifcc,  in 
£  to  be  paid  to  the  said  G.  H.  or  his  certain  attorney,  executors, 

administrators,  or  assigns,  for  which  payment  to  be  made  we  bmd  ourselves 
and  each  and  every  of  us,  in  the  whole,  our  and  each  of  our  heir8»  executors 
and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

Whereas  the  above-named  C.  D.  and  £.  F.,  at  the  request  of  the  said 
A.  B.,  have  agreed  to  enter  into  the  above-written  obligation,  and  his 
aecnrity  has  been  approved  of  by  the  registrar  of  the  coontv  ooort 

of  holden  at  as  appears  by  his  allowance  in  the  margin  tKoaol 
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Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bonnden  Thu  bond  does 
A.  B.,  do  and  shall  within  one  week  from  the  date  of  the  said  obligation  not  require  a 
commence  an  action  of  replevin  against  the  aboye-named  G.  H.  in  her  gtamp.    See 
majesty's  conrt  of  at  Westminster  for  taking  and  anjnstly  detaining  5  Goo.  4,  c  41. 

of  certain  goods  and  chattels  of  the  said  to  wit  [here  insert 

the  description  of  the  goods  and  chattels'],  and  prosecate  snch  action  with 
effect  and  withoi^t  delay,  and  unless  judgment  be  obtained  thereon  by  de- 
fault, do  and  shall  prove  before  the  said  court  of  that  he  the  said 
had  good  ground  for  believing  that  the  title  to  the  hereditament  in  respect 
ci  which  &e  distress  was  made  was  in  question  [or,  that  the  title  to  a  toll 
was  in  qoestion],  [or,  that  the  title  to  a  market  was  in  question],  [or, 
that  the  title  to  a  fair  was  in  Question],  [or,  that  the  title  to  a  franchise 
was  in  question],  [or,  that  the  alleged  rent  or  damage  in  respect  of  which 
the  distress  was  made  exceeded  twenty  pounds],  and  do  and  shall  also 
make  return  of  the  said  goods  and  chattels,  if  return  thereof  shall  be  awarded, 
then  this  obligation  shiUl  be  void  and  of  no  effect,  otherwise  shall  be  and 
remain  in  full  force. 

A.  B.    (l.  b.) 
C.  D.     (L.  8.) 
E.  F.     (L.  B.) 
Signed,  sealed  and  delivered  by  the  above-bonnden  in  the  presence 
of 

Note. — If  a  deposit  of  money  be  made,  the  m^emorandum  thereof  should  19  &  20  Vict 
follow  the  terms  of  the  conditions  of  the  bond,  and  will  not  require  a  c.  108,  8.  71. 
stamp. 


No.  156.  Bond  in  Replevin  under  Sect.  66  of  19  &  20  Vict 

c.  108. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of  &c.,  C.  D.,  of  &c.,  and  -"***  261. 
E.  F.,  of  &c.,  are  held  and  firmly  bound  unto  G.  H.  (a),  of  &c.,  in  £  (a)  The  dls- 

to  be  paid  to  the  said  G.  H.  or  Ms  certain  attorney,  executors,  administra-  trainer, 
tors  or  assigns,  for  which  payment  to  be  made  we  bind  ourselves  and  each 
and  every  ol  us,  in  the  whole,  our  and  each  of  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of  one  thoimand 

eight  hundred  and 

Whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said  I  approve  of 
A.  B.,  have  agreed  to  enter  into  the  above-written  obligation,  and  this  this  bond, 
security  has  b^n  approved  of  by  the  registrar  of  the  county  court  of        J.  X, 

holden  at  as  appears  by  his  allowance  in  the  margin  hereof.  Registrar. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bounden  (l.b.) 
A.  B.  do  and  shall  within  one  month  from  the  date  of  the  said  obligation  ^^  j^^^  ^^^ 
commence  an  action  of  replevin  against  the  above-named  G.  H.  m  the  ^^^  reauire  a 
county  court  of  holden  at  for  taking  and  unjustly  detaining  gf^m^   See 

of  certain  goods  and  chattels  of  the  said  to  wit  [here  insert  ^q^[^  c.  41. 

the  description  of  the  goods  atid  chattels'],  and  prosecute  such  action  with  *    >    ' 

effect  and  without  delay,  and  do  and  shidl  also  make  return  of  the  said 
goods  and  chattels,  if  return  thereof  riliall  be  awarded,  then  this  obligation 
shall  be  void  and  of  no  effect,  otherwise  shall  be  and  remain  in  full  force. 

A.  B.  (L.  B.) 
C.  D.  (L.  8.) 
E.  F.     (L.  s.) 

Signed,  sealed  and  delivered  by  the  above-bonnden  in  the  presence 
of 

Note. — If  a  deposit  ofm^mey  be  made,  the  memorandum  thereof  should  19  &  20  Vict 
follow  the  terms  of  the  conditions  of  the  bond,  and  will  not  require  a  c.  108,  b.  71. 
stamp, 
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No.  102,  Sijizirnorj.^  niA'-.r  the  FrieL^llv  Sooieiie'  aL-i  other 

A'.-t-?. 

"  2^40.  V'^^  ar»:  h*rr^Sr  i-nTrimori'td  to  a;T<-ar  a?  a  'onrt  ^:*  T^e  h-Men  at  on 

^•^      '  th*  'lav  of  I"?     »  at  th«;  hoar  of  in  the  noon,  to 

a/iiwer  the  plaintiff  in  the  irjattirr  the  [/articnlars  of  which  are  hepponto 

annexe'l. 

liatwl  the  dar  of  1^    . 

To  the  (l«'fenfJarit.  Rf^trar  of  the  court. 

Suinrfjo/j>4^  f'lr  witnest^a  and  for  the  pro*] action  of  docnmeDts  will  be 
iMraed  Jkytii  ajiplication  at  the  ofiice  of  the  registrar. 


\%h  I'J  Virt.      No.  lf>3.  OnlcT  iindf^r  the  Frienflly  Societies  and  other  Act?. 

'*  I'fi'in  hf:ariij;r  thin  caoM!  at  a  ronrt  this  day  holdcn  it  is  ordered,  that 

Uule  7ft%  the  dfffndniit  do  ^hfrt^  intrrl  thtr  fsrm*  of  thr  order  made  by  thr  courf]'. 

And  it  i.-4  fiirthi^r  ordirnnl,  that  if  the  defendant  do  not  obey  the  terms 
of  Die  haid  order,  he  hhall  pay  V>  the  re^ntitrar  of  this  court,  on  or  before 
Uie  day  of  tlie  liuiu  of  by  way  of  ]N.'ualty,  and  the  sum 

of  U.  for  cmiH. 


1«  k  VJ  Virt.       No.  1G4.  C)nh?r  for  Warrant  of  Execution  to  issue  under  the 
*'■  *•'*•  VrUiUilly  Societies  and  other  Acts. 

livlr  2(;y.  WliiTriw  at  n  court  ho) den  at  on  the  <!ay  of  iJ^     ,  it 

wiiH  ordered  by  the  Mui*!  c<;urt,  that  [/wJrc  ifnurt  the  ttrmi  of  the  order  of 
thr  rourf  J : 
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And  it  was  then  farther  ordered,  that  if  the  defendant  »hon1d  not  ohe? 
the  terms  of  soch  order,  that  he  should  pajr  t^>  the  registrar  of  the  court,  on 
or  hefore  the  daj  of  the  sum  of  ponnds  bj  way  of 

penalty : 

And  whereas  it  appears  to  the  court  that  the  defendant  has  not  obcjed 
either  of  the  said  orders,  although  demand  in  that  behalf  was  dulj  made 
upon  him : 

It  is  therefore  ordered,  that  a  warrant  of  execution  issue  iot  the  said 
sum,  being  the  amount  of  such  penalty  and  the  costs  thereof. 


No.  165.  Warrant  of  Execution  against  the  Goods  under  the    18  &  19  Vict 
Friendly  Societies  and  other  Acts.  ^  ^^ 

Whereas  at  a  court  holden  at  on  the  day  of  18    ,  it  ^"fe  269, 

was  ordered  by  the  said  court,  that  {^hrre  insert  the  terms  of  the  order  of 
the  court'\  : 

And  it  was  then  further  ordered,  that  if  the  defendant  should  not  obey 
the  terms  of  such  order,  that  he  should  pay  to  the  registrar  of  the  court,  on 
or  before  the  day  of  18    ,  tlie  sum  of  pounds  by  way  of 

penalty  and  costs :  * 

And  whereas  the  defendant  has  not  obeyed  cither  of  the  said  orders : 

These  are  therefore  to  require  and  order  you  forthwith  to  make  and  levy, 
by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  wheresoever 
they  may  be  found  within  Qie  district  of  this  court  (excepting  the  wearing 
apparel  and  bedding  of  the  defendant  or  his  family,  and  the  tools  and  im- 
plements of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated 
at  the  foot  of  this  warrant,  bein^  the  amount  of  such  penalty  and  costs, 
including  the  costs  of  this  execution,  and  also  to  seize  and  take  any  money 
or  bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank),  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties  or 
securities  for  money  of  the  defendant  which  may  there  be  found,  or  such 
part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and 
the  costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  the  court,  and  make  return  of  what  you 
have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Registrar  of  the  court. 
To  the  high  bailiff  of  the  said  court, 

and  others  the  bailiffs  thereof. 


Amount  ordered  to  be  paid 

Costs        

Poundage  for  issuing  this  warrant 


Total  amount  to  be  levied 


•  • 


%. 


d. 


Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  thev  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  said  defendant 

Application  was  made  to  the  registrar  for  this  warrant  at  minntes  19  &  20  Vict, 

past  the  hour  of  in  the  noon  of  the  day  of  1^    .      c.  108,  a.  46. 
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the  costs  of  making  and  executing  the  same,  and  to  pay  what  jou  shall 
have  so  levied  to  the  registrar  of  this  court,  and  to  make  retom  of  what 
jOQ  have  done  under  thu  warrant  immediately  upon  the  execution  thereof. 

[N.B. — If  the  judgment  do  not  contain  the  wordt  between  asterisks 
omit  th'Ote  words  in  the  warrant,  and  also  the  words  between  the 
marks  (f)  and  (f )  and  the  word  "  also.**'] 


Value  of  goods  detained  .  • 
Damages  for  their  detention 
Costs 


Paid  into  court 


Remaining  due      . .         •  • 
Poundage  for  issuing  this  warrant 


£        s.      d. 


Total  amount  to  be  levied 


Notice. ->  The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  defendant 

19  &  20  Vict.        Application  was  made  to  the  registrar  for  this  warrant  at  minutes 

c.  108,  8.  46.       past  the  hour  of  in  the  noon  of  the  day  of  18    . 


18  &  19  Vict, 
c.  93. 

Bule  269. 


the 


No.  162.  Summons  under  the  Friendly  Societies  and  other 

Acts. 

You  are  hereby  summoned  to  appear  at  a  court  to  be  holden  at  on 


day  of 


18    ,  at  the  hour  of 


in  the 


noon,  to 


answer  the  plaintiff  in  the  matter  the  particulars  of  which  are  hereunto 
annexed. 

Dated  the  day  of  18    . 

To  the  defendant.  Registrar  of  the  court 

Summonses  for  witnesses  and  for  the  production  of  documents  wiU  be 
issued  upon  application  at  the  office  of  the  registrar. 


18  &  19  Vict 
c.  98. 

Bule  269. 


No.  163.  Order  imder  the  Friendly  Societies  and  other  Acts. 

Upon  hearing  this  cause  at  a  court  this  day  holden  it  is  ordered,  that 
the  defendant  do  [^here  insert  the  terms  of  the  order  made  by  the  court] : 

And  it  is  further  ordered,  that  if  the  defendant  do  not  obey  the  terms 
of  the  said  order,  he  shall  pay  to  the  registrar  of  this  court,  on  or  b^oire 
the  day  of  the  sum  of  by  way  of  penalty,  and  tiie  som 

of  £  for  costs. 


18  &  19  Vict 
c.  93. 

Rule  269. 


No.  164.  Order  for  Warrant  of  Execution  to  issue  under  the 
Friendly  Societies  and  other  Acts. 

Whereas  at  a  court  holden  at  on  the  day  of  18    ,  it 

was  ordered  by  the  said  court,  that  Ihere  insert  the  terms  of  the  order  of 
the  court] : 
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And  it  was  then  farther  ordered,  that  if  the  defendant  shonld  not  obey 
the  terms  of  snch  order,  Uiat  he  dionld  pay  to  the  registrar  of  the  conrt,  on 
or  before  the  day-  of  the  sum  of  ponnds  bj  way  of 

penalty: 

And  whereas  it  appears  to  the  court  that  the  defendant  has  not  obeyed 
eiUKsr  of  the  Baid  orders,  although  demand  in  that  behalf  was  duly  made 
npon  hun: 

It  is  therefore  ordered,  that  a  warrant  of  execution  issne  for  the  said 
snm,  being  the  amount  of  such  penalty  and  the  costs  thereof. 


No.  165.  Warrant  of  Execution  against  the  Goods  under  the    18  &  19  Vict 
Friendly  Societies  and  other  Acts.  ^  ^^• 

Whereas  at  a  court  holden  at  on  the  day  of  18    ,  it  i?«itf  269. 

was  ordered  by  the  said  court,  that  ^here  insert  the  terms  of  the  order  of 
the  courf]  : 

And  it  was  then  further  ordered,  that  if  the  defendant  should  not  obey 
the  terms  of  such  order,  that  he  shonld  pay  to  the  registrar  of  the  court,  on 
or  before  the  day  of  IS    ,  tne  sum  of  pounds  by  way  of 

penalty  and  costs :  * 

And  whereas  the  defendant  has  not  obeyed  either  of  the  said  orders : 

These  are  therefore  to  require  and  order  you  forthwith  to  make  and  levy, 
by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  wheresoever 
they  may  be  found  within  Uie  district  of  this  court  (excepting  the  wearing 
apparel  and  bedding  of  the  defendant  or  his  family,  and  the  tools  and  im- 
plements of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated 
at  the  foot  of  this  warrant,  bein^  the  amount  of  such  penalty  and  costs, 
Including  the  costs  of  this  execution,  and  also  to  seize  and  take  any  money 
or  bank  notes  (whether  of  the  Bank  of  England  or  of  any  other  bank),  and 
any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties  or 
securities  for  money  of  the  defendant  which  may  there  be  found,  or  such 
part  or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and 
the  costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  the  court,  and  make  return  of  what  you 
have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Registrar  of  the  court 
To  the  high  bailiff  of  the  said  court, 

and  others  the  bailiffs  thereof. 

Amount  ordered  to  be  paid 

Costs 

Poundage  for  issuing  this  warrant 


Total  amount  to  be  levied 


•  • 


£ 

9. 

d. 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  thev  were  seized,  unless  they 
be  of  a  perishable  nature,  or  at  the  request  of  the  said  defendant 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict, 

past  the  hour  of  in  the  noon  of  the  day  of  1^    .      c.  108,  s.  46. 
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9  &  10  Vict.  No.  166.  Warrant  of  Commitment  for  Contempt. 

c.  95,  8.  1 13.       fp^  ^^  Yiigh  bailiff  and  others  the  bailiffs  of  the  said  coart,  and  all  peace 

officers  within  the  jarisdiction  of  the  said  court,  and  to  the  goYemor  or 
keeper  of  the  [^prison  used  bu  the  court\ 
Whereas  at  a  coort  holden  on  this  daj  A.  d.  wilfnlly  insnlted  the  jndge 
daring  his  sitting  in  court  [or  C.  D.,  the  registrar,  high  bailiff,  bailiff,  or . 
officer  (at  the  case  may  be)  of  the  said  court  during  his  attendance  in 
court,  or  wilfully  interrupted  the  proceedings  of  the  said  court,  or  wilfully 
misbehaTed  in  the  said  court] : 

These  are  therefore  to  require  you  the  said  high  bailiff,  bailifb  and 
others,  to  take  the  said  A.  B.  and  to  deliver  him  to  the  goTemor  [or  keeper] 
of  the  above-named  prison,  and  you  the  said  ^vemnr  [or  keeper,  ^c]  to 
receive  the  said  A.  B.,  and  him  safely  to  keep  in  the  said  prison  for 
days  from  the  arrest  under  this  warrant,  or  until  he  shall  be  sooner  dis- 
charged by  due  course  of  law. 
Given  under  the  seal  of  the  court,  this  day  of  18    . 

Judge  of  the  court 


9  &  10  Vict  No.  167.  High  Bailiff^s  Warrant  to  Registrar  of  Foreign 

c.  96,  8. 104.  Court 

IfuU  85.  Whereas  the  warrant  of  execution  [or  commitment]  hereto  annexed  has 

been  issued  out  of  this  court  against  the  goods  and  chattels  of  : 

And  whereas  the  goods  and  chattels  of  are  out  of  the  ordinary 

jurisdiction  of  this  coart,  and  are  [or  is]  believed  to  be  within  the  jurisdic- 
tion of  the  county  court  of  holden  at  of  which  you  are  the 
registrar: 

These  are  therefore  to  require  yon  to  cause  the  said  warrant  to  be  exe- 
cuted within  the  ordinary  jurisdiction  of  the  said  last-mentioned  county 
court. 
Dated  this  day  of  18    . 

High  bailiff  of  the  county  court  of  , 

holden  at 
To  the  registrar  of  the  county  court 
of  holden  at 


No.  168.  Order  under  19  &  20  Vict.  c.  97,  s.  2. 

Upon  hearing  this  cause  (the  same  being  for  breach  of  contract  to  deliver 
specific  goods  for  a  price  in  money),  at  a  court  holden  this  day,  it  being 
adjudged  that  the  plaintiff  is  entitled  to  recover,  it  is,  upon  the  application 
of  the  plaintiff,  found  and  adpdged,  that  the  goods  in  respect  of  the  non- 
delivery of  which  the  plaintiff  is  entitled  to  recover,  and  which  remain 
undelivered,  are  as  follow ;  (that  is  to  say,)  [here  enumerate  the  goodi 
undelivered];  and  that  the  plaintiff  would  have  been  liable  to  pay  the 
sum  of  £  [here  insert  the  sum  to  be  paid  by  plaintiff  for  the  rfff- 

livery']  for  the  delivery  thereof ;  and  that  the  plaintiff  will  have  sustained 
damages  to  the  amount  of  £  [here  insert  the  sum  assessed  for 

damages  if  the  goods  be  delivered]  if  the  said  goods  shall  be  delivoied 
under  execution  as  hereinafter  mentioned  and  to  the  amount  of  £ 
[here  insert  the  sum  assessed  for  damages  in  the  event  of  the  non-delivery 
of  the  goods'^  if  the  said  goods  shall  not  be  so  delivered :  And  thereupon 
judgment  being  now  given  for  the  plaintiff,  it  is,  upon  the  application  of 
the  plaintiff,  ordered  that  the  said  goods  be  delivered  by  defendant  to  the 
plaintiff,  on  the  payment  by  him  of  the  said  sum  of  £  [here  insert 

the  sum  to  be  paid  by  plaintiff  for  the  delivt^ry]  on  or  before  the  day 

of  now  next  ensuing,  and  that  in  default  thereof  execution  do  issue 
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for  the  delivery  to  the  plaintiff,  on  payment  by  the  plaintiff  of  the  said  sum 
of  £  [here  insert  th^  sum  to  he  paid  by  plaintiff  for  the  delivery'] , 

of  the  said  goods ;  and  that  the  defendant  shall  not  have  the  option  of 
retaining  the  same  npon  payment  of  the  damages  lastly  assessed  in  the 
event  of  the  non-delivery  of  the  goods ;  and  that  the  plaintiff  do  recover 
against  the  defendant  the  said  snm  of  £,  [here  insert  the  sum  assessed 

for  damages  if  the  goods  he  delivered]  for  damages  and  £  for  costs: 

And  it  is  farther  ordered,  that  if  the  said  goods  or  any  part  thereof 
cannot  be  fonnd  within  the  district  of  this  court,  the  bailiff  of  this  ooort 
shall  distrain  the  defendant  by  all  his  lands  and  chattels  within  the  district 
of  this  conrt  till  the  defendant  deliver  the  said  goods,  or,  at  the  option  of 
the  plaintiff,  the  said  bailiff  shall  canse  to  be  made  of  the  defendant's  goods 
the  said  sum  secondly  above  assessed  for  damages,  or  a  doe  proportion 
thereof. 


No.  169.  Distringas  and  Warrant  of  Execution  against  De- 
fendant's Goods  for  the  Amount  of  Damages  for  Non- 
delivery of  the  Goods  (supposing  the  Goods  delivered 
under  the  Order  and  Distringas),  and  Costs,  under  19  & 
20  Viet.  c.  97,  s.  2. 

Whereas  at  a  conrt  holden  at  on  the  day  of  IB    ,  the 

plaintiff  obtained  a  judgment  against  the  defendant  for  the  delivery  to  the 
plaintiff,  npon  payment  by  the  plaintiff  of  the  snm  of  £  [here  insert 

the  sum  to  be  paid  by  plaintiff  for  the  delirery],  of  the  following  goods ; 
that  is  to  say,  [here  enumerate  the  goods  enumerated  in  the  judgment!, 
and  by  the  said  jndgment  it  was  found  and  adjudged  that  the  plaintiff  will 
have  sustained  damages  to  the  amount  of  £  [here  insert  the  sum 

assessed  for  damages  if  the  goods  be  delivered]  if  tne  said  goods  shall  be 
delivered  to  the  plaintiff  under  this  warrant,  and  to  the  amount  of  £ 
[here  insert  the  sum  assessed  for  damages  in  the  event  of  the  non- 
delivery of  the  goods'^  if  the  said  goods  shall  not  be  so  delivered ;  and 
judgment  being  then  given  for  the  plaintiff  it  was  thereupon  ordered,  that 
execution  do  issue  for  the  delivery  to  the  plaintiff,  on  payment  by  the 
plaintiff  of  the  said  sum  of  £  .  [here  insert  the  sum  to  be  paid  by 

plaintiff  for  the  delivery],  of  the  said  goods,  and  that  the  defendant 
should  not  have  the  option  of  retaining  the  said  goods  upon  payment  of  the 
said  snm  of  £  [here  insert  the  sum  assessed  for  damages  in  the  event 

of  the  nan-delivery  of  the  goods],  and  that  the  plaintiff  do  recover  against 
the  defendant  the  said  sum  of  £  [here  insert  the  sum  assessed  for 

damages  if  the  goods  be  delivered]  for  damages  and  £  for  costs: 

And  it  was  further  ordered,  that  if  the  said  goods  or  any  part  thereof 
should  not  be  found  within  the  district  of  this  court,  the  bailiff  of  this 
court  should  distrain  the  defendant  by  all  his  lands  and  chattels  within  the 
district  of  this  court,  till  the  defendant  deliver  the  said  goods  or,  at  the 
option  of  the  plaintiff,  the  said  bailiff  should  cause  to  be  made  of  the  de- 
fendant's goods  the  said  sum  of  £  [here  insert  the  sum  found  for 
damages  xf  the  goods  be  not  delivered]  or  a  due  proportion  thereof: 

And  whereas  the  said  goods  have  not  been  delivered  according  to  the 
said  order,  and  the  said  sum  of  £  so  payable  by  the  plaintiff  as  afore- 

said has  been  paid  to  the  registrar  of  this  court,  and  the  plaintiff  has  not 
expressed  his  option  to  have  the  said  snm  of  £  [here  insert  the  sum 

found  for  damages  if  the  goods  be  not  delivered^  or  a  due  proportion 
thereof  made  of  the  goods  of  the  defendant : 

These  are  therefore  to  require  and  order  you  forthwith  to  seize  the  said 
goods  so  not  delivered  as  aforesaid,  wheresoever  they  may  be  fonnd  vritbin 
Uie  district  of  this  court,  and  to  deliver  the  same  to  the  pUdntiff,  and  pay 
over  to  the  defendant  upon  seizure  of  the  said  goods  the  said  snm  of  £ 
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Ikere  insert  the  turn  to  he  paid  bw  the  plaintiff  for  the  deUrery\  vliich 
IS  delirered  to  joa  together  with  this  wanrnnt : 

And  if  the  laiiie  cumot  be  fbond  bj  roa  within  mdi  diilriet»  jon  an 
reqoired  and  ordered  to  diitrain  all  the  lands  and  chattels  ol  the  drfrndant» 
wheresoerer  thej  maj  be  found,  within  the  district  of  this  euuty  and  than 
hold  ontil  the  defoiidant  shall  dellTer  the  ssid  goods  to  joo ;  sad  fotlMr 
to  make  and  lerr,  bj  distress  and  sale  of  the  goods  and  chattds  of  the  de- 
fendant, wbereaoeyer  thej  maj  be  found,  wi&in  the  district  of  tins  eovt 
(excepting  the  wearing  apparel  and  bedding  of  him  or  his  fnaSkj^  and  the 
tools  and  implements  of  his  trade,  if  anj,  to  the  value  of  fLrt  poimdB),  tin 
som  stated  at  the  foot  of  this  warrant,  being  the  amoont  dne  to  the  plamtiK 
onder  the  said  order,  incloding  the  costs  A  this  execution ;  and  alao  %o 
mii/t  mad  take  any  monej  or  iMnk  notes  (whether  of  the  Bank  of  Kngtaad 
or  of  anj  other  l>ank),  and  anj  cheqoes,  bills  of  exchange,  fgnmissnrr 
notes,  bonds,  specialties,  or  securities  for  monej  of  the  defendant  whin 
may  there  be  loond,  or  such  part  or  so  moch  thereof  as  maj  be  snfBrient  to 
satisfy  this  execution,  and  the  costs  of  making  and  executing  the  same^ 
and  to  paj  what  jou  shall  haye  so  leried  to  the  registnu'  of  this  oomt,  and 
make  return  of  what  jon  haye  done  under  this  warrant  inunediefedj  upon 
the  execution  thereof. 

Giyen  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court, 

Begistrar  of  the  eooii. 
To  the  high  bailiff  of  this  court,  and 
othm  the  bailiffs  thereol 

Amount  found  for  damages  if  the  goods  be  delirered .  • 

Sum  adjudged  for  costs    ••         ..         • 

Poundage  Ear  issuing  this  warrant         

Total  amount  to  be  leyied  .  • 

Notice. — ^The  goods  and  chattels  seized  for  damages  and  coats  are  not 
to  be  sold  until  after  the  end  of  fiye  days  next  following  the  daj  on 
which  tbej  were  seized,  unless  they  be  of  a  perishable  nature*  or  at 
the  reque^  of  the  defendant 

19  &  20  Vict.        Application  was  made  to  the  registrar  for  this  warrant  at  minntes 

c  108,  8.  46.       pftst  the  hour  of  in  the  noon  of  the  day  of  18    . 

[N.B.—  When  a  plaintiff  tves  out  this  warrant,  he  must  pay  to  the 
registrar  the  amount  found  by  the  judgment  to  be  payable  by  plaintiff 
for  the  delivery  of  the  goods^  and  the  registrar  must  hand  over  such 
amount  to  the  bailiff  mith  this  warranty  for  the  bailiff  to  pay  to  the 
defendant,  if  either  the  defendant  delivers  the  'goods  to  the  bailiff  or 
the  bailiff  obtains  possession  of  them  under  this  warrant,"] 


£ 

«. 

d. 

No.  170.  Warrant  of  Execution  against  Defendant's  Goods 
under  19  &  20  Vict  c.  97,  s.  2,  where  Plaintiff'  exercises 
the  Option  of  having  the  Damages  assessed  for  the  Nodp 
delivery  of  the  Goods  (where  the  (joods  are  not  delivered 
pursuant  to  the  Order)  levied  by  Distress  and  Sale  of  De- 
fendant's Goods. 

Whereas  at  a  court  holden  at  on  the  day  of  18    ,  the 

plaintiff  obtained  a  judgment  against  the  defendant  for  the  deliyery  to  1h% 
plaintiff,  upon  payment  by  the  plaintiff  of  the  sum  of  £  Ihere  imsmt 

the  sum  to  be  paid  by  plaintiff  for  the  delivery'],  of  the  following  goods; 


\ 
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that  is  to  say  [here  enumerate  th^  goods  envmerated  in  the  jvdgment\ 
and  bj  the  said  judgment  it  was  fonnd  and  adjudged  that  the  plaintiff  will 
hare  sustained  damages  to  the  amount  of  £  [here  insert  the  iwn 

assessed  for  damages  if  the  goods  he  delivered"]  if  the  said  goods  shall  be 
deliyered  to  the  plaintiff  under  this  warrant,  and  to  the  amount  of  £ 
[jkere  insert  the  sum  assessed  for  damages  in  the  event  of  the  non-delivery 
}f  the  goods']  if  the  said  goods  shall  not  be  so  delivered ;  and  judgment 
being  then  given  for  the  plaintiff,  it  was  thereupon  ordered  that  execution 
do  issue  for  the  deliveir  to  the  plaintiff,  on  payment  by  tiie  plaintiff  of  the 
said  sum  of  £  [here  insert  the  sum  to  be  paid  by  plaintiff  for  the 

delitery\  of  the  said  goods,  and  that  the  defendant  should  not  have  the 
option  of  retaining  the  said  goods  upon  payment  of  the  said  sum  of  £ 
{here  insert  the  rum  assessed  for  damages  in  the  event  of  the  nof^delivery 
of  the  goods],  and  that  the  plaintiff  do  recover  against  the  defendant  the 
said  sum  of  £  [here  insert  the  sum  a4sessed  for  damages  if  the 

goods  be  delivered^  for  damages  and  £  for  costs: 

And  it  was  further  ordered,  that  if  the  said  goods  or  any  part  thereof 
should  not  be  found  within  the  district  of  this  court,  the  bailiflfof  this  court 
should  distrain  the  defendant  by  all  his  lands  and  chattels  within  the  dis- 
trict of  this  court,  till  the  defendant  deliver  the  said  goods,  or,  at  the  option 
of  the  plaintiff,  the  said  plaintiff  should  cause  to  be  made  of  the  defendant's 
goods  the  said  sum  of  £  [here  insert  the  sum  found  for  damages  if 

the  goods  be  not  delivered^  or  a  due  proportion  thereof:  And  whereas  the 
said  goods  have  not  been  delivered  according  to  the  said  order,  and  the 
plaintiff  has  expressed  his  option  to  have  the  said  sum  of  £  [here 

insert  the  sum  assessed  for  damages  in  the  event  of  non-delivery  ^  the 
goods]  made  of  the  goods  and  chattels  of  the  defendant :  These  are  there- 
fore to  require  and  order  you  forthwith  to  make  and  levy  by  distress  and 
sale  of  the  goods  and  chattels  of  the  defendant  wheresoever  they  may  be 
found  within  the  district  of  this  court  (excepting  the  wearing  apparel  and 
bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his  trade,  if 
any,  to  the  value  of  five  poundsY  the  sum  stated  at  the  foot  of  this  war- 
rant, being  the  amount  due  to  the  plaintiff  under  the  said  order,  including 
the  costs  of  this  execution,  and  also  to  seize  and  take  any  money  or  bank 
notes  (whether  of  the  Bank  of  England  or  of  any  other  bank),  and  any 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties  or  secu- 
rities for  money  of  the  defendant  which  may  there  be  fonnd,  or  such  part 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the 
cost  of  making  and  executing  the  same,  and  to  pay  what  you  shall  have  so 
levied  to  the  registrar  of  this  court,  and  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 
To  the  high  bailiff  of  the  said  court.  Registrar  of  the  court 

and  others  the  bailiffs  thereof. 

Amount  found  for  damages  if  the  goods  be  not  deli- 
vered   ..         ..         ..         ••         • 

Sum  adjudged  for  costs 

Poundage  for  issuing  this  warrant  

Total  amount  to  be  levied 

Notice. — The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  may  have  been  taken, 
unless  they  be  of  a  perishable  nature,  or  at  the  request  of  the  defendant 

Application  was  made  to  the  registrar  for  this  warrant  at  minutes  19  &  20  Vict, 

past  tne  hour  of         in  the  fore  [or  after]  noon  of  the         day  of         18    .  c.  108,  f .  46. 


£ 

s. 

d. 
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No.  28a.  Order  for  an  Oral  Examination. 

Upon  hearing  the  parties,  their  attorneys  or  agents  [or  counsel]  on  hoth 
aides  I  do  order  that  the  plaintiff  [or  defendant]  do  attend  before  the  re- 
gistrar of  this  court  at  on  the  day  of  18  ,at  o'dock 
in  the  noon,  to  be  bj  him  orally  examined  as  to  the  points  men- 
tioned in  the  paper-writing  hereunto  annexed,  the  plaintiff's  \or  defend- 
ant's] answers  to  the  interrogatories  delivered  to  him  in  this  action  bdng 
insufincient  in  such  points  [add  where  any  documents  are  to  be  produced: 
and  I  do  further  order  that  the  plaintiff  [or  defendant]  do  produce  to  ti^e 
said  registrar  at  the  same  time  and  place  the  following  documents  [here 
describe  them  shortly'].'] 

I  further  order  that  the  costs  of  the  examination,  and  of  the  proceedings 
herein  as  may  be  taxed  by  the  registrar  shall  be  paid  by  [or  shaU 

abide  the  events  or  as  otherwise  ordered^. 

Dated  this  day  of  18    . 


Allowance  to  Witnesses. 

Gentlemen,  merchants,  bankers,  and  professional 

men,  per  diem     . .         . .         . .         . .        from 

Tradesmen,    auctioneers,  accountants,  clerks,  and 

yeomen,  per  diem  • .         .  •         . .         from 

Artisans  and  journeymen,  per  diem        ,  •        from 
Labourers  and  the  like,  per  diem  . .         . .         from 

Travelling  expenses,  sum  reasonably  paid,  but  not  more  than  sixpence 
per  mile,  one  way. 

If  the  witnesses  attend  in  more  than  one  cause,  they  will  be  entitled  to  a 
proportionate  part  in  each  cause  only. 


£  s. 
0  10 

d.  £ 
0  to  1 

0 

d, 
0 

0  6 
0  3 
0    2 

0  to  0 
0  to  0 
0  to  0 

10 
5 
3 

0 
0 
0 

Note. — It  is  considered  to  be  unnecessary  to  give  any  rules  with 
respect  to  tahing  achnowledgments  of  married  women,  as  It  is  the  duty 
of  the  attcmey  employed  to  prepare  the  certificate  and  qfidavit,  and 
swear  to  the  latter;  and  the  course  to  be  followed  by  the  judge  is  laid 
down  in  the  act  3^4  Will.  4,  c.  74.  The  only  duty  for  the  registrar  t4t 
perform,  besides  that  of  swearing  the  attorney  to  the  qffidarit,  is  that  of 
putting  his  initials  against  all  alterations,  inteblinbations  or 
ERASUBES  either  in  the  cebtificate  or  affidavit. 
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FORMS  IN  EQUITY. 

1867. 


Greneral  Form  of  Heading  and  Conclusion  for  Plaints. 

No.  of  Plaint  in  Eqoity. 
In  the  oonnty  conrt  of  holden  at 

A.  B.,  of  &c.  ^address  and  description],  plaintiff, 

and 
C.  D.,  of  &c.  [address  and  deseriptumit  defendant 

This  plaint  was  filed  by        of 

attorney  for  the  plaintiff,  or  by 
of 


Greneral  Form  of  Heading  and  Conclusion  for  Affidavits. 

No.  of  Plaint  in  Equity. 
In  the  comity  conrt  of  holden  at 

In  the  suit  of  A.  B.  v.  C.  D. 

Sworn  at  in  the  county  of  ] 

this  day  of  one  thoosand  I 

eight  hundred  and  | 

bSore  me  J 


General  Form  of  Heading  and  Conclusion  for  Petitions. 

Proceeding  in  Equity. 
In  the  county  court  of  holden  at 

In  the  matter  of 
The  petition  of  A.  B.,  of  &c.  [addresi  and  description']. 

•  ••••• 

This  petition  was  filed  by        of 

attorney  for  the  plaintiff, 
orhj 


General  Form  of  Heading  for  Notices,  Admissions,  Statements, 

Orders,  Certificates  and  Warrants. 

Proceeding  in  Equity. 
In  the  county  court  of  holden  at 

In  the  suit  of  A.  B.  v.  C.  D. 
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General  Form  of  Heading  for  and  Conclosion  for  Decretal 
Order  or  Decree  or  Orders  of  Committal. 

No.  of  PUint  or  Proceeding. 
In  the  conntT  court  of  hoMen  at  on  the  dmj  of 

In  the  salt  of  A.  B.  r.  C.  D. 

{or  in  the  matter  of  the  petitioo  of^ 

Upon  the  hearing  this  day  of  Mr.  for  the  plamtiffs,  and  opon  the 

hearing  of  Mr.  for  the  defendants  {or  if  some  of  the  defemdants  do 

mot  appear,  then  for  the  defendants  C.  D.  &c.  and  no  one  appearing  for 

the  defendants  £.  and  F.] ;  it  is  ordered, 

•  ••••• 

Giyen  nnder  the  seal  of  the  court,  this  daj  of  18    . 

B J  the  court, 

£.  F.,  BcA^isteBr. 
Take  notice,  that  unless  jon  ober  the  directions  contained  in  this  order, 
obedience  thereto  will  be  enforced  m  such  manner  as  the  law  prorides. 


Mem.  to  be  placed  at  Foot  of  eyerr  Summons,  Notice,  Decree 
or  Order  of  Court,  or  any  other  Process  of  the  Court. 

Hours  of  attendance  at  the  office  of  the  registrar  \jplace  of  ^ice\  from 
ten  till  four,  except  on  {here  insert  the  day  ok  which  the  qfiee  will  be 
closed],  when  the  office  will  be  closed  at  one. 


No.  1.  Undertaking  by  next  Friend  of  InflEUit  to  be  responsible 

for  Defendant's  Costs. 

In  the  county  court  of  holden  at 

I,  the  undersigned         being  the  next  friend  of  A.  B.,  who  is  an  i 


and  who  is  desirous  of  entering  a  plaint  [or  of  taking  proceedings]  in  this 
court  against  C.  D.,  of  &c.,  hereby  undertake  to  be  responsible  for  the 
costs  of  the  said  C.  D.,  of  &c  in  Che  cause,  and  that  if  the  said  A.  B.  £sil 
to  pay  to  the  said  C.  D.,  when  and  in  such  manner  as  the  court  shall  order, 
all  such  costs  of  such  cause  as  the  court  shall  direct  him  to  pay  to  the  said 
C.  D.,  I  will  forthwith  pay  the  same. 
Dated  this  day  of 

(Signed) 


No.  2.  Affidavit  in  support  of  Application  for  substituted 

Service. 

Qrd,  i.  If  J-  S.,  of  {address  and  de8cription\  make  oath  and  say  as  follows: — 

n^siM  9  State  facts  showing  that  defendant  has  beenmithin  the  jurisdiction  of 

the  county  covrts  at  some  time  not  more  than  two  years  before  the p^imt 
was  filed,  and  that  he  is  beyond  tlie  seas.  Or,  that  upon  inquiry  at  his 
usual  place  of  abode  {if  he  had  any),  or  at  any  other  place  or  places 
where  prior  to  the  time  when  the  plaint  was  filed  he  might  probably 
have  been  met  with,  he  could  not  be  found  so  as  to  be  serrea,  and  that  in 
either  case  there  is  just  ground  to  beliere  that  he  has  gone  out  of  the 
realm  or  otherwise  absconded  to  avoid  being  served,  and  that  service  on 
J.  N.  will  be  effective  to  reach  C.  J9. 

Then  state  deponenVs  means  qf  knowledge  of  the  facts  deposed  to, 
Swom,  &c. 
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No.  3.  Order  for  substitated  Service. 

It  appeftrini^  to  me,  upon  the  affidarit  of  that  it  is  desirable  for  the   Ord.  L 

pnrpoeefl  of  this  suit  that  service  of  the  plaiot  be  made  upon  at  ,  Rule  9. 

and  that  soch  serrice  be  deemed  good  service  on  the  defendant  C.  D.,  I  do 
order  that  service  of  the  plaint  and  summons  in  this  suit  be  deemed  good 
service  upon  the  said  defendant  C.  D. 

Dated  thia  da j  of 

J.  S.,  jndge. 


No.  4.  Administration.     (Clause  1  of  Sect.  1  of  the  Act) 

By  Creditor, 

A.  B.,  the  above-named  plaintiff,  states  as  follows : —  28  &  29  Vict 

1.  E.  F.,  late  of           was  at  the  time  of  his  death,  and  his  estate  still  is,  c.  99,  s.  1. 
indebted  to  the  plaintiff  in  the  sum  of  [here  insert  nature  of  debt  and  rk^ja  : 
iecurttv,  \f  anyj. 

2.  The  said  E.  F.  duly  made  his  last  will,  dated  the  day  of  -^^^^  ^• 
and  thereof  appointed  C.  D.  executor  [or  devised  his  estate  in  tmst,  ftc., 

or  died  intestate,  as  the  case  may  bel. 

3.  The  said  vrill  was  duly  proved  by  the  said  C.  D.  [or  letters  of  admi- 
nistration were  granted,  &c.] 

4.  The  defendant  has  possessed  himself  of  the  personal  [and  real  or  the 

Proceeds  of  the  real]  estate  of  the  said  £.  F.,  and  kas  not  paid  the  plidntiff 
is  said  debt. 

5.  The  said  £.  F.  died  on  or  about  the  day  of  and  had  his 
last  place  of  abode  within  the  jurisdiction  of  this  court  [Omit  this  if 
C.  D.  has  his  place  of  abode  mithin  t fie  jurisdiction  of  this  court.] 

6.  The  whole  of  the  personal  [and  real]  estate  of  the  said  £.  F.  does  not 
exceed  in  amount  [or  value]  the  sum  of  500/. 

7.  The  plaintiff  prays  that  an  account  may  be  taken  of  the  personal  [and 
real]  estate  of  the  said  £.  F.,  deceased,  and  that  the  same  may  be  duly 
adnunistered  under  the  decree  of  the  court,  and  for  such  further  or  other 
relief  as  the  court  may  think  fit 

By  Legatees  (^Specijic). 

Omit  paragraph  1,  and  commence  paragraph  2«£.  F.,  late  of  duly 

made  his  last  will,  dated  the  day  of  and  thereof  appointed  C.  D. 

executor,  "  and  by  such  will  bequeathed  to  the  plaintiff  [here  state  the 
specific  legacy']" 

For  paragrapn  4  substitute — 

The  defendant  is  in  possession  of  the  personal  estate  of  the  said  E.  F., 
and,  inter  alia,  of  the  said  [here  name  the  suiject  of  the  specific  bequetf]. 

For  the  commencement  of  paragTM>h  7  substitute — 

The  plaintiff  prays  that  the  de^naant  may  be  ordered  to  deliver  to  him 
the  said  [here  name  the  subject  of  the  specifics  bequest^  f  or  that,  fo. 

By  Legatees  {Pecuniary). 

Omit  parapTaph  1,  and  substitute  for  paragraph  2 — £.  F.,  late  of 
duly  made  his  last  will,  dated  the  day  of  and  thereof  appointed 

C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  a  legacy  of 

In  paragraph  4,  substitute  "  legacy"  for  "  debt." 

By  Legatees  {Residuary), 

Omit  para^ph  1,  and  substitute  for  paragraph  2— &  F.,  late  of 
duly  made  his  last  will,  dated  the  day  of  and  thereof  ap- 

pointed C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  the 


^»  F^nnmM^ 


F'«r  p«ni^s{Miii  I,  2t  3  aad  1^  irwrnaar — 

1.  E.  F^  jas«  ^f  vMflcdiesiiMaf  ^ 
tint  ofpervAAi  ^gCMsn, 

t.  He  '^^ft  'w  or  alMflB  tike  4^  of 

2.  Vea^m  rd  mtmiamBwam.  were  <iaff  izauijed  m 
be  lua  y0mMmA  hfnwrff  o/f  die  p«zaoaAi  esOBs  of  efae 
•*  kOftn  fjf  ybmsaaatBntafm  were  <£■£▼  gnased  »  sfci 
]M«uf  A^i*'^?  Imj^M  mkmfjfd'^. 

4.  ThAC  die  puHssi^  a  aexs  of  km  ''#r  one  of 


V^UIOi  Vkt.       Xo.  'S.  £z«ciitk»  of  Traste.     fCliuue  2  of  Scctiom  1  of  the 

e,  »,  t,  K  Act.) 


^^^  ^  la  tlie  frmatj  tmax  of  bolda  aft 

A.  B^  <:^  Hce.  {addrem  mmd  4€9eriptkitm\ 

and 
C  D,,  f^  Ike.  ^addrewt  and  destriftism'L  die  tfr  one  of 

the  fcauii'q[iie  trwci  {tee  Mute  6  tff  15  i^-  IC  Flrf. 

<r.  >>6,  #.  42> 

A.  B.,  the  ahcrrewfuuDed  pUtntifE,  lUtes  at  foQovs : — 

1 .  He  U  one  fif  the  tnuteea  under  a  deed  of  KttknMBt  lifiiiife  date  ob 
(fr  about  the  daj  of  made  upon  die  mamage  of  Ae  aaid  E.  F. 
andG.Rytbe  father  and  niotiier  of  die  defendant  [tfr  a  deed  of  aasgnBCBi 
tA  the  eaute  and  effectnof  £.  F.for  the  benefit  of  C.  D^  the  defendaB^  and 
other  the  creditora  of  £.  F.l 

2.  The  faid  A.  B.  haa  taken  npon  himself  the  bnzden  of  the  aaid  tnnt, 
and  if  neiied  of  [or  in  poaKtnon  ci  or  ci  the  jauceedB  of]  the  laadi, 
tenementA  and  hereditaments,  [goods  and  chattels],  oonrcjed  [tfr  aaogned] 
hy  the  before-mentioned  deed. 

3.  The  tmst  estate  {^ar  fond]  does  not  exceed  in  amoont  [fr  valoe]  the 
Hum  of  Ij^M. 

4.  The  said  C.  D.  cUims  to  be  entitled  to  a  beneficial  interest  under  the 
tiefore  mentioned  deed. 

tp.  The  plaintiff  is  desiroos  to  acooont  for  all  the  rents  and  profits  <^  the 
Mid  lands,  tenements  and  hereditaments  [and  the  proceeds  of  the  sde  of 
the  saiil  or  part  of  the  said  lands,  tenements  and  hereditaments,  or  goods 
and  chattels,  or  the  proceeds  of  the  sale  of  or  part  of  the  said  goods  and 
chattels,  or  the  profits  accmiDg  to  the  plaintiff  as  soch  trustee  in  the  exe- 
cution of  the  said  trust] ;  and  he  prajs  that  the  court  will  take  the  aooounts 
of  the  said  trust,  and  also  that  tiie  whole  of  the  said  trust  estate  maj  be 
administered  in  the  court  for  the  benefit  of  the  said  C.  D.,  the  defendant^ 
and  all  other  persons  who  may  be  interested  in  such  admimstration,  in  the 
presence  of  the  said  C.  D.,  and  such  other  persons  so  interested  as  the  conrt 
may  direct,  or  that  the  said  C.  D.  may  show  good  cause  to  the  contraiy. 

[N,B. —  Where  the  suit  it  by  a  cestui  que  trust,  the  plaint  may  he 
modelled,  mutatis  mutandis,  on  the  plaint  by  a  legatee,  and  if  breach 
of  trust  is  alleged  by  way  of  wilful  default  or  otherwise,  the  plaints 
shall  shortly  state  the  circumstances  and  pray  for  consequential  reli^.} 
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No.  6.  Foreclosure.     (Clause  3  of  Section  1  of  the  Act.)       28  &  29  Vict. 
A.  B.,  the  aboTe-named  plaintiff,  states  as  follows : —  c  99,  a.  1. 

1.  By  an  indenture  of  mortgage,  bearing  date  on  or  about  the  daj  Qrd,  L 
of            18       a  freehold  [copyhold  or  leasehold]  cottage,  with  the  garden   d^j^  k 
and  appurtenances,  situated  within  the  jurisdiction  of  this  court,  were 
conveyed  [or  assigned]  by  the  defendant  to  him  the  plaintiff,  his  heirs  [or 
executors,  administrators,]  and  assigns,  for  securing  the  principal  sum  of 

£  together  with  Interest  thereon,  after  the  rate  of  5Z.  per  centum  per 

annum,  subject  to  redemption  upon  payment  by  the  said  defendant  of  the 
said  principal  and  interest  at  a  day  long  since  past. 

2.  There  is  now  due  from  the  defendant  to  the  plaintiff  the  sum  of 
£  for  principal  and  interest  on  the  said  mortgage. 

8.  The  plaintiff  prays  that  the  court  will  order  the  defendant  to  pay  him 
the  said  sum  of  £  with  such  further  interest  as  may  accrue  hetween 

the  filing  of  the  plaint  and  the  day  of  payment,  and  also  the  costs  of  this 
suit,  on  some  day  to  be  named  by  the  court,  and  in  default  that  the  equity 
of  redemption  of  the  said  mortgaged  premises  may  be  foreclosed,  or  that 
the  said  premises  may  be  sold,  and  the  proceeds  appUed  in  and  towards  the 
payment  of  the  said  principal,  interest  and  costs ;  and  he  prays  that  for 
that  purpose  all  proper  directions  may  be  given,  and  account  tiuLen  by  the 
court. 

Redemption.  28  &  29  Vict 

Transpose  parties  and  also  the  facts  in  paragraph  1.  ^'  ^^»  ••  *• 

For  paragraph  2,  substitute —  q^,^^  \^ 

2.  There  is  now  due  from  the  plaintiff  to  the  defendant,  for  principal  and   n^/l  r 
interest  on  the  said  mortgage,  the  sum  of  £  which  the  plaintiff  is 

ready  and  willing  to  pay  to  the  defendant,  of  which  the  defendant  before 
filing  this  plaint  had  notice. 
For  paragraph  3,  substitute  ~ 

The  plaintiff  prays  that  he  may  redeem  the  said  premises,  and  that  the 
defendant  may  be  ordered  to  reconvey  [or  reassign]  the  same  to  him  upon 
payment  of  the  said  sum  of  £  and  interest,  with  such  costs  as  the 

court  may  order  (if  any),  upon  a  day  to  be  named  by  the  court,  and  that 
the  court  will  give  all  proper  directions  for  the  preparation  and  execution 
of  such  reconveyance  [or  reassignment],  and  doing  such  other  acts  as  may 
be  necessary  to  put  him  into  possession  of  the  said  premises,  freed  from  the 
said  mortgage. 


No.  7.  Specific  Performance.     (Section  9  of  30  &  31  Vict.      30  &  31  Vict 

c.  142.)  c  142, 8.  9. 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  By  an  agreement  dated  the  day  of  and  signed  by  the 
above-named  defendant,  C.  D.,  he  the  said  C.  D.  contracted  to  buy  of  [or 
sell  to]  him  certain  property,  therein  described  and  referred  to,  for 
the  sum  of  £ 

2.  He  has  applied  to  the  said  C.  D.  specifically  to  perform  the  said  agree- 
ment on  bis  part,  but  that  he  has  not  done  so. 

3.  The  said  A.  B.  has  been  and  still  is  ready  and  willing  specifically  to 
perform  the  agreement  on  his  part,  of  which  the  said  C.  D.  has  had  notice. 

4.  The  plaintiff  prays  that  the  court  will  order  the  said  A.  B.  specifically 
to  perform  the  said  agreement,  and  to  do  all  acts  necessary  to  put  the  said 
A.  B.  in  full  possession  of  the  said  property  [or  to  accept  a  conveyance  and 
possession  of  the  said  property],  and  to  pay  the  costs  of  the  suit. 

[N.B.— Jn  9uit/or  delivery  up  to  be  cancelled  of  any  agreement^  omit 
paragraphe  2  a/nd  3,  and  tubstittUe  a  paragraph  Hating  generaUy  the 
grounds  for  requiring  the  agreement  to  be  delivered  up  to  be  eanoeUed, 

P.N.  T  T 
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such  as  that  the  plaintiff  signed  it  by  mistake,  under  duress,  or  hy  tkf 
fraud  of  the  defendant,  and  alter  the  prayer  according  to  the  relief 
sought.^ 

28  &  29  Vict.    No.  8.  Under  Trustee  Relief  Act.     (Clause  5  of  Section  1  of 
c.  99,  B.  1.  the  Act.) 

Ord.xl  Showcth, 

jf^ig  I  1.  That  by  a  deed  of  settlement  beanoe  date  the  day  of 

made  apoo  the  marriage  of  C.  D.  with  h.  F.,  certain  freehold  propertj  in 
the  settlement  mentioned  was  conreyed  to  [&r  that  C.  D.,  deceased,  bj  hu 
will,  bearing  date  the  day  of  and  proved  on  the 

day  of  by  your  petitioner  and  G.  H.  in  the  prerogatiye  court  of  the 

Archbishop  of  Canterbury,  certain  freehold  property  in  uie  will  mentioned 
was  devised  to]  the  petitioner,  together  with  Gr.  H.,  npon  certain  trosts,  inter 
alia  [here  set  out  the  clause  or  portion  of  the  trust  deed  or  will  upoh 
which  the  order  of  the  court  is  required^. 

2.  That  the  said  G.  H.  died  on  or  about  the  day  of  leaving 
the  petitioner  surviving  trustee. 

3.  That  disputes  and  doubts  have  arisen  under  the  clanae  before  set  oat, 
as  to  whether  [here  set  out  the  specific  question  upon  which  the  opinion, 
advice  or  direction  of  the  court  is  required"]. 

4.  That  the  trust  estate  [or  fund]  to  which  this  proceeding  relates  does 
not  exceed  in  value  the  sum  of  500/. 

5.  That  the  persons  interested  in  this  application  are  L  J.,  of  &c.  {addreu 
and  description"],  K.  L.,  of  &c. 

6.  Your  petitioner  prays  the  court  to  declare  its  opinion,  advice  or 
direction  whether  [here  state  specific  question  which  the  court  is  asked  to 
determine], 

N.B. — By  Stat.  23  ^'  24  Vict.  c.  38,  s.  9,  this  must  be  signed  by  counsel. 


28  &  29  Vict.  No.  9.  Under  Trustee  Acts. 

c.  99,  s.  1.  Showeth, 

^^ ,  1.  That  C.  D.,  deceased,  by  his  will  bearing  date  the  day  of 

•  *^  and  proved  on  the  day  of  by  your  petitioner  and 

Rule  1.  G.  H.  in  the  prerogative  court  of  the  Archbishop  of  Canterbury,  certain 

freehold  property  in  the  will  mentioned  was  devised  to  {or  that  by  deed  of 
settlement  bearing  date  the  day  of  made  upon  the  marriage 

of  C.  D.  with  K  F.,  certain  freehold  property  in  the  settlement  mentioned 
was  conveyed  to]  the  petitioner,  together  wiUi  G.  H.,  npon  certain  trosts. 

2.  That  the  said  G.  li.  died  on  or  about  the  day  of  leaving 
the  petitioner  surviving  trustee. 

3.  That  the  said  trusts  are  still  unexecuted,  and  that  the  petitioner  is 
nnable  by  reason  of  having  left  the  neighbourhood  [or  his  bodily  infirmity, 
or  any  cause  for  relinquishing  trust]  further  to  execute  the  said  tmsta ; 
that  it  is  for  Uie  advantage  of  the  parties  beneficially  interested  in  the  due 
execution  of  the  trust  tlmt  new  trustees  be  appointed  by  the  court  in  the 
place  of  the  petitioner. 

4.  That  ^  and  of,  &c  [address  and  description]  aie  proper 
persons  to  appoint  as  such  trustees. 

6.  That  I.  J.,  of  &c.  [address  and  description!^,  and  L.  M.,  of  &c. 
[address  and  descriptioii],  are  the  persons  beneficially  interested  in  the 
said  trust. 

6.  Tour  petitioner  prays  that  the  said  and  or  some  other 

persons  to  be  named  by  the  court,  be  appointed  trustees  in  his  place  and 
stead,  and  that  the  cost  of  the  proceeding  be  ordered  to  be  paid  oat  of  the 
trust  fund,  and  to  give  such  directions  as  may  be  necessary  fm  execnting 
snch  order. 
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No.  10.  Maintenance  and  Advancement  of  Infante.     (Clause  6  28  &  29  Vict. 

of  Section  1  of  the  Act.)  ^-  ^^»  *•  ^* 

Showoth,  Ord.  xi. 

1.  That  he  is  guardian  [or  trustee]  of  C.  D.,  an  infant,  and  that  by  the   Ji^ig  j, 
will  of  £.  F.,  a  snm  of  £  was  bequeathed  to  the  petitioner,  npon 

trnst  to  apply  the  income  thereof  to  the  maintenance  and  education  of  the 
said  C.  D.  during  his  minority,  and  to  pay  the  said  principal  sum  of  £ 
to  the  said  C.  D.  npon  his  attaining  the  age  of  twenty-one  years. 

2.  That  the  said  C.  D.  is  now  of  the  age  of  fourteen  years  or  thereabouts, 
and  is  now  resident  within  the  jurisdiction  of  this  court,  and  the  petitioner 
has  heretofore  spent  the  whole  of  the  accruing  interest  upon  his  mainte- 
nance and  education. 

8.  That  in  the  opinion  of  your  petitioner  it  would  be  greatly  to  the 
interest  and  advancement  of  the  said  C.  D.,  if  a  sum  of  £  part  of 

the  said  principal  money  of  £  was  now  expended  by  the  petitioner 

in  payment  to  G.  H.  of  saddler,  as  a  premium  to  the  said  G.  H.  to 

take  and  receive  the  said  C.  D.  as  his  indoor  apprentice. 

4.  The  petitioner  prays  that  he  may  be  directed  to  use  and  appropriate 
the  said  sum  of  £  part  of  the  said  principal  trust  money  or  sum  of 

£  for  the  apprenticeship  of  the  said  infant  accordingly. 


No.  11.  Partnership.     (Clause  7  of  Section  1  of  the  Act.)       28  &  29  Vict. 

A.  B.,  the  above-named  plaintiff,  states  as  follows :—  *      *. '    * 

1.  He  and  the  said  C.  D.,  the  defendant,  have  been  for  the  space  of  Ord,  i. 
years  \pr  months]  last  past  carrying  on  business  together  at              within  /2i^  5. 
the  jurisdiction  of  this  court,  under  certain  articles  of  partnership  In  writing, 
signed  by  them  respectively  [or  under  a  certain  deed  sealed  and  executed 

by  them  respectively,  or  under  a  verbal  agreement  between  them,  the  said 
plaintiff  and  defendant]. 

2.  Divers  disputes  and  differences  have  arisen  between  the  plaintiff  and 
defendant  as  such  partners,  whereby  it  has  become  impossible  to  carry  on 
the  said  business  in  partnership  with  advantage  to  the  partners. 

3.  The  whole  of  the  property,  stock  and  credits  of  such  partnership  do 
not  exceed  in  value  the  sum  of  500^. 

4.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  he  is 
ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of  the 
partnership  according  to  the  terms  of  the  said  articles  [deed  or  a^eement]. 

5.  The  plaintiff  prays  the  court  to  decree  a  dissolution  of  the  said  partner- 
ship, and  that  the  accounts  of  the  said  partnership  trading  may  be  taken 
by  the  court,  and  the  assets  thereof  realized,  and  that  each  party  may  be 
ordered  to  pay  into  court  any  balance  due  from  him  upon  such  partnership 
account,  and  that  the  debts  and  liabilities  of  the  said  partnership  may  be 
paid  and  discharged,  and  that  the  costs  of  the  suit  may  be  paid  out  of  the 
partnership  assets,  and  that  any  balance  remaining  of  such  assets,  after  such 
payment  and  discharge,  and  the  payment  of  the  said  costs,  may  be  divided 
Detween  the  plaintiff  and  defendant,  according  to  the  terms  of  the  said 
articles  [deed  or  agreement],  or  that  if  the  said  assets  shall  prove  insuf- 
ficient he  the  plaintiff  and  the  said  defendant  may  be  ordered  to  contribute 
in  such  proportions  as  shall  be  just  to  a  fund  to  be  raised  for  the  payment 
of  and  discharge  of  such  debts,  liabilities  and  costs.  And  to  give  such  other 
relief  as  the  court  shall  think  fit. 

[N.B. — In  suits  for  winding'Up  of  any  partnership,  omit  the  prayer 
for  diuohttion;  hut  instead  thereof  insert  a  paragraph  stating  the  fact 
of  the  partnership  having  been  dissolved.'] 

T  T  2 
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28  &  29  Vict.  No.  12.  Notice  of  Application  for  Order  in  the  nature  of 

c  99,  a.  1.  Inj unction.     (CLaase  8  of  Section  1  of  the  ActJ) 

Ord.  zL  Tmke  nodce,  that  I,  A.  B.,  intend  to  applr  at  the  sitting  of  the  oomt  m 

j^!^  4.  aforesaid  on  the  dar  of  [^r  to  Mr.  Judge  at  his  sit- 

tings <^  at  on  the  daj  of  a«  ike  ea$e  maf  be]  for 

an  order  in  the  natnre  of  an  injunction  to  restrain  C.  D.  from  further  pio- 
secnting  an  action  which  he  has  commenced  against  me  in  the  Exchequer 
of  Pleas  to  reooTcr  dama^  for  the  breach  of  the  contract  for  the  specific 
performance  of  which  this  suit  was  coomienced  [or  to  restnun  him  from 
reoeiring  and  giving  discharges  for  any  of  the  d^ts  due  to  the  partnership 
in  the  matter  of  the  partnership  between  ns  for  the  winding-up  of  wfaicn 
the  suit  was  commenced,  or  from  digging  the  torf  from  the  Umd  which  was 
agreed  to  be  sold  bj  him  to  me  by  the  agreement  the  specific  performanoe 
m  which  this  suit  is  commenced  to  enforce,  or  as  the  eaee  may  ie]. 

Dated  this  day  of  18    . 

A  B. 

To  C.  D. 

p73. —  Where  the  order  in  the  nature  of  an  ii^unetum  U  to  he  a^ 
phedfor  againgt  a  party  whose  nawie  and  address  does  net  appear  tmon 
any  proceeding  already  filed  in  this  suit,  it  must  he  stated  infmu  to 
enable  the  high  bailiff  to  serve  the  notice.'] 


No.  13.  Summons  on  Plaint 

No.  of  Plaint  in  Equity. 
Ord.  i.  In  the  county  court  of  holden  at 

Rule  8.  (^8eal.)  A.  B.  [Addreu,  description'],  plaintiff, 

and 
C.  D.  [Address,  description],  defendant 
Yon  are  hereby  summoned  to  appear  at  a  county  court,  to  be  holden 
at  on  the  day  of  at  the  hour  of  in  the  noon, 

to  show  cause  why  the  relief  prayed  for  in  the  plaint  hereunto  annexed 
should  not  be  granted. 

Dated  this  day  of  18    . 


To  C.  D.,  defendant  [or  one  cf  the  defendants]. 

N.B. — If  you  do  not  attend  either  in  person  or  by  your  attorney  at  the 
time  and  place  above  mentioned,  such  decree  or  order  will  be  made,  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient 

[Indorsement  on  Summons.] 

If  you  desire  to  lessen  the  amount  of  costs  which  you  may  be  put  to,  yon 
should  follow  sudi  of  these  directions  as  may  apply. 

If  you  desire  to  admit  the  truth  of  the  allegations  in  the  plaint,  and  to 
submit  to  the  judgement  of  the  court,  you  may,  at  any  time  before  the 
return  day  of  the  original  summons,  appear  before  the  registrar,  and  in  his 
presence  sign  an  admission  of  the  truth  of  the  plaint,  and  a  consent  to 
abide  by  and  perform  any  decree  or  order  the  court  may  make. 

If  you  desire  to  disclaim  any  interest  in  the  subject-matter  of  the  suit,  or 
if  you  intend  at  the  hearing  to  deny  any  of  the  statements  in  the  plaint,  or 
raise  any  question  of  law  upon  snob  statement  without  admitting  the  truth 
thereof,  you  may  deliver  to  the  registrar,  within  eight  days  after  the  serrioe 
of  the  summons  upon  you,  a  statement  signed  by  you  to  that  effect. 

If  you  intend  to  rely  on  a  set-off,  iiyfakct,  ooyebttjbb,  a  btatutb 
of  LIMITATIONS,  or  a  DISOHABGB  under  a  baxkbupt  or  an  insolvent 
ACT,  as  a  defence,  you  must  give  notice  of  such  roedal  defence  to  the 
registrar  five  days  before  the  day  of  hearing,  and  such  notice  must  contain 
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the  particulars  required  by  "  The  CJoijnty  Court  Rules  ;**  and  yon  must 
deliyer  to  the  registrar  as  many  copies  of  such  notice  as  there  are  plaintiffs, 
and  an  additional  copy  for  the  use  of  the  court.  If  your  defence  be  a 
SET-OFF,  you  must,  with  each  notice  thereof,  deliyer  to  the  registrar  a 
statement  of  the  particulars  thereof. 

Summonses  for  witnesses  and  for  the  production  of  documents  will  be 
issued  upon  application  at  the  office  of  the  registrar  of  the  court  upon  pay- 
ment of  the  proper  fee. 


No.  14.  Notice  to  Admit  and  Inspect. 

Take  notice,  that  the  plaintiff  \pr  defendant  or  petitioner]  proposes  to  Ori,  iii. 
adduce  in  eridence  on  the  trial  in  this  cause  \pr  matter]  the  several  docu-  BmIcm  1  &  2. 
ments  hereunder  specified,  and  that  the  same  may  be  inspected  by  the 
defendant  {or  plaintiff  or  petitioner],  his  attorney  or  agent,  at  on 

between  the  hours  of  ;  and  the  defendant  \or  plaintiff  or 

^titioner]  is  hereby  required,  within  forty-eight  hours  m>m  the  last- 
mentioned  hour,  to  admit  that  such  of  the  said  documents  as  are  specified 
to  be  originals  were  respectirely  written,  signed  or  executed  as  they  purport 
respectiyely  to  have  been;  that  such  as  are  specified  as  copies  are  true 
copies ;  and  that  such  documents  as  are  stated  to  have  been  served,  sent  or 
delivered,  were  so  served,  sent  or  delivered  respectively,  saving  all  just 
exceptions  to  the  admissibility  of  all  such  documents  as  evidence  on  such 
trial. 

Dated  the  day  of 

G.  H.,  attorney  for 
To  E.  F.,  attorney  for 

Obioikals. 


Description  of  the  Docnments. 


Data. 


Copies. 


Detcriptlon  of  Documents. 


Original  or  Dapllcate  served,  sent  or 
dellrered,  when,  how  and  by 
whom. 


No.  16.  Application  for  Summons  to  Produce. 

To  the  registrar  of  the  above  court. 
I,  A.  B.  \pr  C.  D.]  hereby  apply  for  a  summons  to  issue,  calling  upon 
of  to  attend  tne  court  upon  the  day  of  , 

and  then  and  there  to  produce  the  following  documents. 

A.  B.  \or  C.  D.] 


Ori,  iii. 
Rule  4. 
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Origin  ALa 


DcKrlpUoQ  of  tlie  DoenmcDtiL  '  Dfttai 


CoPI£S. 


DescrfptloD  of  Docnjuenti. 


CMfiiml  or  DnpUoUa 
Dfttes.  deliTcrad, 


No.  16.  Summons  to  Witness. 

Ord.  iii.  No.  of  Plaint  in  Equity. 

Rule  4.  ^i^  ^®  county  coart  of  holden  at 

In  the  snit  of  A.  B.  r.  C.  D. 
Ton  are  hereby  required  to  attend  at  [court  haute  in  ]  on 

the  day  of  18    ,  at  the  hoar  of  in  the  dood, 

to  give  evidence  in  the  above  cause  on  behalf  of  the  [{daintiff  or  defendant, 
at  the  eate  may  he'],  and  then  and  there  to  have  and  produce  [the  several 
documents  hereunder  specified],  and  all  other  books,  papers,  writings  and 
other  documents  relating  to  the  said  action,  which  may  be  in  your  custody, 
possession  or  power.  In  default  of  vour  attendance  you  will  be  liable  to  a 
penalty  of  £10. 

Dated  this  day  of  18    . 

Registrar. 
To 

[Here  insert  list  of  dacum^nts  mentioned  in  the  applicati4m  for  the 
summonsJ] 


No.  17.  Defendant's  Admission. 

Ord,  ii.  I,  the  undersigned  defendant,  admit  the  truth  of  the  allegations  in  the 

Mule  1  plaint,  and  hereby  submit  to  the  judgment  of  the  court  thereon. 

(Signed)  C.  D.,  defendant 

Signed  in  the  presence  of 

This  paper,  marked  (A),  is  the  paper  referred  to  in  the  annexed  affidavit. 


Ord.  ii.  No.  18.  Affidavit  of  Signature  to  Defendant's  Admission. 

^^^  !•  Ii  of  ,  gentleman,  an  attorney  of  her  Majesty's  court  of 

at  Westminster,  make  oath  and  say,  that  I  was  present  on  the 
day  of  one  thousand  eight  hundred  and  ,  and  did  see  the 
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aboTe-named  C.  D.,  the  defendant,  sign  the  statement  hereunto  annexed, 
marked  with  the  letter  A,  and  that  the  name  set  to  the  said  statement  is  in 
the  handwriting  of  the  defendant,  and  that  the  name  set  to  the  said  state- 
ment as  the  witness  attesting  the  same  is  in  mj  handwriting. 


No.  19.  Defendant's  Statements. 

I,  the  undersigned  defendant  {or  one  of  the  defendants],  disclaim  all  Ord,  ii. 
interest  under  the  will  of  the  said  E.  F.  in  the  plaint  named  [or  as  heir-at-  Rftie  3. 
law  of,  or  as  next  of  kin,  or  one  of  the  next  of  kin  of  E.  F.  deceased  in  the 
said  plaint  named]. 

Or^  I  the  undersigned  defendant  state,  that  I  admit  [or  deny]  [here  re- 
peat in  the  langimge  of  the  plaint  the  ttatements  admitted  or  denied]. 

Ory  I  the  undersigned  defendant  submit  that  upon  the  facts  stated  in  the 
plaint  it  does  not  appear  that  there  is  anj  agreement  which  can  be  le^lj 
enforced  f^Jhat  it  appears  upon  the  said  plaint  that  I  am  jointly  liable 


with  one  £.  F.,  who  is  not  a  party  to  the  suit,  and  not  severally  liable  as  by 
the  plaint  appears,  or  that  it  appears  by  the  said  plaint  that  G.  H.  should 
have  been  a  joint  plaintiff  with  the  said  A.  B.  in  the  said  suit,  or  a»  the 
ease  may  he]. 

Or  that  the  plaintiff  has  conreyed  [or  assigned]  his  interest  in  the  said 
mortgage  [or  equity  in  redemption]  to  one  I.  J.  [or  that  I  have  conveyed 
or  assigned  to  H.  L.  by  way  of  further  charge  for  securing  the  sum  of 
£  the  equity  of  redemption  in  the  property  sought  by  the  suit  to 

be  foreclosed]. 

Or  that  since  the  dissolution  of  the  partnership  the  plaintiff  has  executed 
a  deed  under  seal,  wherebv  the  plaintiff  covenants  to  discharge  all  debts  and 
liabilities  of  the  partnership,  and  generally  to  release  me  from  all  claims 
and  liabilities  either  by  or  to  himself  and  others  in  respect  of  the  said 
partnership  trading  [or  at  the  case  may  heX. 

(Signed)        C.  D.,  defendant. 
Where  filed  by  attorney  add — 

This  statement  was  filed  by 
of 
attorney  for  the  defendant. 


No.  20.  Decretal  Order. — ^Administration  Suit. 

It  is  ordered,  that  the  following  accounts  and  inquiries  be  taken  and  made ;   Ord.  y. 
that  is  to  say, 

In  Creditor*8  Suit. 

1.  That  an  account  be  taken  of  what  is  due  to  the  plaintiff  and  all  other 
the  creditors  of  the  deceased. 

In  Suits  by  Legatees. 
An  account  be  taken  of  the  legacies  given  by  the  testator's  will. 

In  Suits  by  next  of  Kin. 

An  inquiry  be  made  and  account  taken  of  what,  or  of  what  share.  If  any, 
the  plaintiff  is  entitled  to  as  next  of  kin  [or  one  of  the  next  of  kin]  of  the 
intestate. 

[After  the  first  paragraph,  the  decretal  order  willy  where  necessary, 
order,  in  a  creditor*s  suit^  inquiry  and  accounts  for  legatees,  devisees, 
heirs-at-law,  and  next  of  kin,  in  suits  by  claim>ants  other  than  credit 
tors,  after  the  first  paragraph,  in  all  oases  an  order  to  inquire  and  take 
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an  account  of  creditort  frill  follow  thefint  paragraph,  and  9vek  of  the 
others  as  may  he  necessary  will  follow,  omitting  the  first  formal  words. 
The  form  is  continued  as  in  a  creditor^  s  suit.'] 

3.  An  account  of  the  fnneral  and  testamentary  expenses. 

4.  An  account  of  the  personal  estate  of  the  deceased  come  to  the  hands 
of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order  or  for  his 
ose. 

5.  An  inquiry  what  part  (if  any)  of  the  personal  estate  of  the  deceased 
are  outstanding  and  undisposed  oi. 

6.  And  it  is  further  ordered,  that  the  defendant  do,  on  or  before  the 

day  of  next,  pay  into  court  all  sums  of  money  which  shall  be 

found  to  have  come  to  his  hands,  or  to  the  hands  of  any  person  by  his  order 
or  to  his  use. 

7.  And  that  if  the  rec^istrar  shall  find  it  necessary  for  carrying  oat  the 
objects  of  the  suit  to  seu  any  part  of  the  personal  estate  of  the  deceased, 
that  the  same  be  sold  accordingly. 

8.  And  that  Mr.  be  receiver  in  the  suit  \or  proceeding!,  and  re- 
ceive and  get  in  all  outstanding  debts  and  outstanding  personal  estate  of 
the  deceased,  and  pay  the  same  into  the  hands  of  the  registrar  [and  shall 
give  security  by  bond  for  the  due  performance  of  his  duties  to  the  amount 
of  £            ]. 

9.  And  it  is  further  ordered,  that  if  the  personal  estate  of  the  deceased 
be  found  insufficient  for  carrying  out  the  objects  of  the  suit,  then  the  fol- 
lowing further  inquiries  be  made,  and  accounts  taken ;  that  is  to  say, 

10.  That  an  inquiry  be  made  what  real  estate  the  deceased  was  seised  of 
or  entitled  to  at  the  time  of  his  death. 

11.  What  are  the  incumbrances  (if  any)  affecting  the  real  estate  of  the 
deceased,  or  any  part  thereof. 

12.  An  account,  so  far  as  possible,  of  what  is  due  to  the  several  incum- 
brancers, and  to  include  a  statement  of  the  priorities  of  such  of  the  incum- 
brancers as  shall  consent  to  the  sale  hereinafter  directed. 

18.  And  that  the  real  estate  of  the  deceased,  or  so  much  thereof  as  shall 
be  necessary  to  make  up  the  fund  in  court  sufficient  to  carry  oat  the  object 
of  the  suit,  be  sold,  witn  the  approbation  of  the  judge,  free  from  incmn- 
brances  (if  any)  of  such  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

14.  And  it  is  ordered,  that  shall  have  the  conduct  of  the  sale  of  the 
real  estate,  and  shall  prepare  the  conditions  and  contracts  of  sale,  and  the 
abstract  of  title,  subject  to  the  approval  of  the  registrar,  and  that  in  case 
any  doubt  or  difficulty  shall  arise,  the  papers  shall,  with  the  like  i^proral, 
be  subject  to            Esquire,  to  settle. 

15.  And  it  is  further  ordered,  that,  for  the  purpose  of  the  inquiries  here- 
inbefore directed,  the  registrar  shall  advertise  in  the  newspapers  according 
to  the  practice  of  the  court,  or  shall  make  such  inquiries  in  any  other  way 
which  shall  appear  to  the  registrar  to  give  the  most  useful  publicity  to  such 
inquiries. 

16.  And  it  is  ordered,  that  the  above  inquiries  and  accounts  be  made 
and  taken,  and  that  all  other  acts  ordered  to  be  done  be  completed,  before 
the  day  of  and  that  the  registrar  do  certify  the  result  of  tili^ 
inquiries  and  the  accounts,  and  that  all  other  acts  ordered  are  completed, 
and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of  the  par- 
ties on  the           day  of 

17.  And  lastly  it  is  ordered,  that  this  suit  [or  matter]  stand  adjourned 
for  making  a  final  decree  to  the  day  of 

[Such  part  only  of  this  decretal  order  is  to  he  used  as  is  applieahle  to 
the  particular  case!] 
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No.  21.  Form  of  Order  under  Order  VI.  Rule  14,  or  under 

Order  XH. 

It  appearing  to  me  that  it  will  be  for  the  benefit  of  the  estate  that  the 
remaining  outstanding  debts  be  sold,  I  do  order  that  the  debts  now  due  to 
the  estate  of  E.  F.,  the  testator  [or  intestate]  in  the  plaint  in  this  soit  men- 
tioned, be  sold  as  soon  as  convenientlj  may  be  bj  [the  receiver]  by 
private  contract  [or  public  auction]  for  the  highest  price  that  can  be  ob- 
tained for  the  same. 

Dated  this  day  of  .  J.  S.,  judge. 


No.  22.  Form  of  Order  under  Order  VI.  Rule  14,  or  under 

Order  XII. 

It  appearing  to  me  that  it  is  necessary  for  carrying  out  the  objects  of  this 
suit  that  the  real  estate  [or  part  of  the  real  estate]  of  the  deceased  be  sold, 
I  do  order  that  all  that  ireehold  [copyhold  or  leasehold]  messuage  or  tene- 
ment, &c.  [Betting  out  parcels  at  in  Uut  conveyance"],  being  the  real  [or 
part  of  the  real]  estate  of  E.  F.,  late  of  in  the  county  of  de- 

ceased, the  testator  [or  intestate  in  the  plaint  in  the  suit  mentioned],  be 
offered  for  sale  by  public  auction  at  the  Hotel  at  hj  Mr. 

auctioneer,  and  be  then  and  there  sold  [provided  the  sum  bid  tot  the  same 
be  not  less  than  £  or"]  to  the  highest  bidder  without  reserve. 

Dated  this  day  of 

J.  S.,  judg;e. 

No.  23.  Decretal  Order  for  Reference  in  Foreclosure  Suit 

by  Legal  Mortgagee. 

It  is  ordered,  that  it  be  referred  to  the  re^trar  to  take  an  account  of  Ord.  y. 
what  is  due  to  the  plaintiff  for  principal  and  interest  on  the  mortgage  men- 
tioned in  the  plaint  (making  allowance  on  one  side  or  the  other  for  any 
rents  or  profits  received  by  the  plaintiff  and  for  any  sums  of  money  law- 
fully expended  by  the  plaintiff  about  the  mortgaged  premises),  and  to  tax 
the  plaintiff's  costs  of  this  suit,  and  that  the  registrar  do  certify  to  the  court, 
on  tne  day  of  what  he  shall  find  to  be  due  for  principal  and 

interest  as  aforesaid  and  for  costs :  And  upon  the  defendant  paying  into 
court  what  shall  be  certified  to  be  due  to  the  plaintiff  for  principtd  and 
interest  as  aforesaid,  together  with  the  said  costs,  within  six  months  after 
the  registrar  shall  have  presented  his  certificate,  it  is  ordered  that  the 
plaintS  do  reconvey  the  said  mortgaged  premises,  free  and  clear  from  all 
incumbrances  done  by  him,  or  any  cTaimmg  by,  from,  or  under  him,  and 
do  deliver  up  to  the  registrar  all  deeds  and  writings  in  his  custody  or  power 
relating  thereto,  and  that  upon  such  reconveyance  being  made,  and  deeds 
and  writings  being  delivered  up,  the  registrar  shall  pay  out  to  the  plaintiff 
the  said  sum  so  paid  in  as  aforesaid  for  principal,  interest  and  costs ;  but 
in  default  of  the  defendant  paying  into  court  such  principal,  interest  and 
costs  as  aforesaid,  by  the  time  aforesaid,  then  it  is  ordered  that  the  de- 
fendant do  stand  absolutely  debarred  and  foreclosed  of  and  from  all  equity 
of  redemption  of,  in  and  to  the  said  premises,  and  the  registrar  is  to  settle 
the  conveyance  if  the  parties  differ  about  the  same;  and  it  is  further 
ordered,  that  after  the  expiration  of  the  said  six  months,  the  plaintiff  shall 
be  at  liberty  to  apply  to  the  court  for  a  final  decree  for  the  foreclosure  of 
the  said  mortgage. 

[N.B. —  W^iere  the  state  of  the  account  is  ascertained  at  the  first  hear' 
infff  instead  of  the  order  of  reference  to  the  registrar,  begin, — It  is  de- 
clared that  the  sum  of  £  is  now  due  to  the  plaintiff  for  principal  and 
interest,  on  the  mortgage  mentioned  in  the  plaint,  and  it  is  ordered  that  the 
registrar  do  tax  the  plaintiff's  costs  of  this  suit,  and  that] 
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No.  24.  Decretal  Order  of  Sale  in  a  Suit  by  a  Legal  or  Eqaitable 
Mortgagee  or  Person  entitled  to  a  Lien. 

Ord.  ix.  It  is  ordered,  that  it  be  referred  to  the  registrar  to  take  an  account  of 

what  in  doe  to  the  plaintiff  for  principal  and  interest  on  the  mortgage  \or 
eqnitable  mortgage  or  lien]  mentioned  in  the  plaint,  and  to  tax  the  plam- 
tiff's  costs  of  this  suit,  and  that  the  registrar  do  certifjr  to  the  court  on  the 
daj  of  what  he  shall  find  to  be  dne  for  principal  and  interest 

as  aforesaid,  and  for  costs:  And  npon  the  defendant  paying  into  coort  what 
shall  be  certified  to  be  dne  to  the  plaintiff  for  principal  and  interest  as 
aforesaid,  together  with  the  said  costs,  within  six  months  after  the  registrar 
shall  have  presented  his  certificate,  it  is  ordered  that  the  plaintiff  [do  re- 
oonvej  the  said  mortgaged  premises  free  and  clear  from  all  incnmbranoes 
done  by  him,  or  any  claiming  by,  from,  or  nnder  him,  and]  do  delirer  np 
to  the  registrar  all  deeds  and  writings  in  his  custody  or  power  relating 
thereto,  and  that  npon  snch  reconreyance  being  made,  and  deeds  and 
writings  being  deliTcred  np,  the  registrar  shall  pay  oat  to  the  plaintiff  the 
said  sum  so  paid  in  as  aforesaid  for  principal,  interest  and  costs;  bat  in 
defaolt  of  the  defendant  paying  into  court  snch  principal,  interest  and  costs 
as  aforesaid  by  the  time  aforesaid,  then  it  is  ordered,  that  the  said  moft« 
gaged  premises  \or  the  premises  subject  to  the  said  eqaitable  mortgage  or 
lien]  be  sold  witn  the  approbation  of  the  registrar :  And  it  is  ordered,  that 
the  money  to  arise  by  such  sale  be  paid  into  court,  to  the  end  that  the  same 
may  be  duly  applied  in  pajrment  of  what  shall  be  found  due  to  the  plain- 
tiff for  princifml,  interest,  and  costs  as  aforesaid,  and  that  the  balance  (if 
any)  shall  be  paid  to  the  defendant. 


No.  25.  Decretal  Order. — Dissolution  of  Partnership. 

Ori.  T.  It  is  declared,  that  the  partnership  in  the  plaint  mentioned  between  the 

plaintiff  and  defendant  oueht  to  stand  dissolved  as  from  the  day  of 

and  it  is  ordered,  that  the  dissolution  thereof  as  from  that  day  be 
advertised  in  the  London  Gazette,  &c. 

And  it  is  ordered,  that  be  the  receiver  of  the  partnership  estate  and 

effects  in  this  suit,  and  do  get  in  all  the  outstanding  book  debts  and  claims 
of  the  partnership. 
And  it  is  ordered,  that  the  foUowing  accounts  be  taken : — 

1 .  An  account  of  the  credits,  property,  and  effects  now  belonging  to  the 
said  partnership. 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership. 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff  and 
defendant  from  the  foot  of  the  settled  account  exhibited  in  this  suit  and 
marked  (A),  and  not  disturbing  any  subsequent  settled  accounts. 

And  it  is  ordered,  that  the  good  will  of  the  business  heretofore  carried 
on  by  the  plaintiff  and  defendant  as  in  the  plaint  mentioned,  and  the  stock 
in  trade,  be  sold  on  the  premises,  and  that  the  registrar  may,  on  the  appli- 
cation of  any  of  the  parties,  fix  a  reserved  bidding  for  all  or  any  of  the 
lots  at  such  sale,  and  that  either  of  the  parties  are  to  be  at  liberty  to  bid  at 
the  sale. 

And  it  is  ordered,  that  the  above  accounts  be  taken,  and  all  the  other 
acts  required  to  be  done  be  completed,  before  the  day  of  and 

that  the  registrar  do  certify  the  result  of  the  accounts,  and  that  all  other 
acts  are  completed,  and  have  his  certificate  in  that  behalf  ready  for  the 
inspection  of  the  parties  on  the  day  of 

And  lastly  it  is  ordered,  that  this  suit  stand  adjourned  for  making  a  final 
decree  to  the  day  of 
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No.  26.  Final  Decree  for  Foreclosure. 

Whereas  it  appears  to  the  court  that  the  defendant  has  not  paid  into   Ord,  ix. 
oonrt  the  snm  which  was  on  the  day  of  last  certified  by 

the  registrar  to  be  dae  to  the  plaintiff  for  principal  and  interest  upon  the 
mortgage  in  the  plaint  mentioned,  and  for  costs,  pnrsnant  to  the  decretal 
order  made  in  this  soit  on  the  day  of  last,  and  that  the  period 

of  six  months  has  elapsed  since  "the  said  day  of 

It  is  ordered,  that  the  defendant  do  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in,  and  to  the  said  mort- 
gaged premises. 


No.  27.  Partnership. 

Final  Decree. 

It  is  ordered,  that  the  fund  now  in  conrt,  amounting  to  the  sum  of  £  Qf.^^  jx. 

be  applied  as  follows : — 

1.  In  payment  of  the  debts  doe  by  the  partnerBhip  set  forth  in  the  regis- 
trar's certificate,  amounting  in  the  whole  to  £ 

2.  In  payment  of  the  costs  of  all  parties  in  this  suit,  amounting  to  £ 
[^The$e  eoiu  mutt  he  ascertained  before  the  decree  it  drawn  up.'] 

3.  In  payment  of  the  sum  of  £  to  the  plaintiff  as  his  snare  of  the 
partnership  assets,  and  of  the  sum  of  £  being  the  residue  of  the  said 
sum  of  £  now  in  court,  to  the  defendant  as  Us  share  of  the  partaer- 
ship  assets. 

lOr,  And  that  the  remainder  of  the  said  sura  of  £  be  paid  to  the 

■aid  plaintiff  ^ar  defendant]  in  part  payment  of  the  sum  of  £        certified 
to  be  due  to  him  in  respect  of  the  partnership  accounts. 

And  that  the  defendant  [or  plaintiff]  do,  on  or  before  the        day  of 
pay  to  the  plaintiff  [or  defendant]  the  sum  of  being  the  balance  of 

the  said  sum  of  £  due  to  him  which  will  then  remain  due.] 


No.  28.  Notice  of  Decretal  Order  to  absent  Party. 

Take  notice,  that  on  the  day  of  the  decree  of  which  a  copy   Ord,  rii. 

is  hereunto  annexed  was  made  in  this  cause,  and  that  from  the  serrice  of  Ji^g  ]. 
this  notice  you  will  be  bound  by  the  proceedings  in  the  aboTe  cause  in  the 
same  manner  as  if  you  had  been  originally  made  a  party  to  the  suit,  and 
that  yon  may  attend  the  proceedings  under  the  said  decretal  order,  and  that 
yon  may  apply  to  the  court  to  add  to  the  decretal  order. 

Dated  this  day  of  18    . 

Registrar. 
To 


No.  29.  Notice  to  Creditor  to  prove  his  Clainu 

Too  are  hereby  required  to  prore  the  claim  sent  in  by  yoo  against  the  Ord.  ti. 
estate  of  A.  B.,  deceased,  by  filing  such  affidarit  as  yoo  may  be  adrised  in    nw^  n 
support  thereof,  and  by  giving  notice  thereof  to  me,  on  or  before  the 
day  of  next,  and  by  attending  at  my  office  on  the  day  of 

18    ,  at  o'clock  in  the  noon,  being  the  time  appointed  for 

adjudication  on  the  claim. 

Dated  this  day  of  18    . 

To 
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Special  AlUwameet  im  Aec^mmts. 

The  \mjm0!nt%  tSUmtA  to  the  «ud  defendant  [^  pUtntiff]  in  the  nid 
Mwmnt  in^tnde  th^  mm  </f  £  |«aid  into  court  to  the  credit  of  this 

eMMK,  on  the  d*r  r/f  18     . 
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Reference  to  Tramcript  of  Account . 

The  before-mentioned  account  marked  A  has  been  altered,  and  the 
account  marked  A  B,  and  which  is  also  to  be  filed  with  the  certificate,  is  a 
transcript  of  the  said  account  marked  A,  as  altered  and  passed. 

No  Personal  JEstate  received. 

The  defendant  the  executor    [^or  administrator    ]  of  the  testator 

[or  intestate]  named  in  the  said  hare  not,  nor  hath  any  or  either  of 

them,  or  any  person  or  persons  by  their  or  any  or  either  of  their  order,  or  for 
their  or  any  or  either  of  their  use,  received  any  part  of  the  personal  estate  of 
the  said  testator  [or  intestate]. 

Funeral  Expenses, 

The  funeral  expenses  of  the  testator  [or  intestate],  amounting  to  the  sum 
of  £  have  been  paid  and  are  allowed  the  defendant    [_or  plaintiff    ] 

the  executor  [or  administrator]  of  the  said  testator  [or  intestate]  in 
the  said  account  of  personal  estate  [hereinafter  mentioned]. 

Debts. 

The  debts  of  the  testator  [or  intestate,  including  the  plaintiff's]  which 
have  be^i  allowed  are  set  forth  in  the  schedule  hereto,  and,  with  the 

interest  thereon,  and  costs  mentioned  in  the  said  schedule,  are  due  to  the 
plaintiff  and  the  other  persons  named  therein,  and  amount  altogether  to 
.  No  other  person  has  been  allowed,  or  come  in  and  prored,  any 
debt  against  the  estate  of  the  said  testator  [or  intestate],  and  the  time  fixed 
by  advertisement  for  that  purpose  has  expired. 

Such  of  the  said  debts  as  are  specialty  are  set  forth  in  the  first  part  of  the 
said  schedule,  and  amount  to  £  ,  such  as  are  simple  contract  are  set 
forth  in  the  second  part  of  said  schedule,  and  amount  to  £ 

Interest  on  Debts. 

The  interest  on  such  debts  is  computed  down  to  the  date  of  this  certifi- 
cate, and  after  the  rate  of  4/.  per  centum  per  annum,  from  the  day 
of  18  ,  the  date  of  the  said  decretsd  order,  unless  otherwise  specified 
in  the  said  schedule. 

Legacies  and  Annuities, 

The  legacies  eiven  by  the  testator,  other  than  annuities,  are  set  forth  in 
the  first  part  of  the  schedule  hereto,  and,  with  the  interest  therein 

mentioned,  remain  due  to  the  persons  therein  named,  and  amount  altogether 
to£ 

The  annuities  given  by  the  testator,  with  the  arrears  due  thereon,  are  set 
forth  in  the  second  part  of  the  said  schedule.     Such  arrears  amount  to 

£ 

Interest  on  Legacies. 

The  interest  on  such  legacies  is  computed  down  to  the  date  of  this  certifi- 
cate, and  after  the  rate  of  4/.  per  centum  per  annum,  from  the  day 
of  18  ,  the  end  of  one  year  after  the  testator's  death,  unless  other- 
wise specified  in  the  said  schedule. 

The  arrears  of  the  annuities  are  computed  to  the  date  of  this  certifi- 
cate, and  from  the  testator*s  death,  unless  otherwise  specified  in  the  said 
schedule. 

Outstanding  Estate, 

The  personal  estate  of  the  said  testator  [or  intestate]  [not  specifically 
bequeathed]  outstanding  or  undisposed  of  consists  of  tne  particulars  set 
forth  in  the  schedule  hereto. 

Real  Estate. 

The  real  estate  which  the  said  testator  [or  intestate]  was  seised  of  or 
entitled  to  consists  of  Uie  particulars  set  forth  in  the  schedule  hereto. 
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Ineumbrmmtet  #»  Jteai  EtimU. 

The  iBciunbimiicct  mffecthig  tfie  Mid  tcstator't  {or 
Are  wptd^/td  in  the  idieiiUe  hereto. 

Rents  and  Prefit$  Aeecmmt. 

The  defendiuiU  [or  plaintiff  ]  the  troitee    nuned  in  the  mad 

decretal  order  hare  receired  rents  and  profits  of  the  tcstatog*s  nal  csiale 

to  ibe  amoont  of  £  and  tnej  hare  paid  or  aie  cndtkd  to  be 

allowed  on  accoont  thereof  soma  to  the  amovnt  of  £ 

doe  from  [or  to]  them  of  £  on  that  accoont. 

Ao  Rents  and  Profits  received. 

The  defendants  [or  plaintiff  ]  the  trustee    named  in  die  aud 

decretal  order  hare  not,  nor  hath  any  or  either  of  them  or  anj  persos  or 
pemons  bj  their  or  anj  or  either  of  their  order,  or  for  their  or  anj  or  eidier 
of  their  use,  received  any  snm  or  snmsof  money  oo  account  of  the  rents  and 
profits  of  the  testator's  {or  intestate^s]  real  estate. 

Next  of  Kin. 

The  next  of  kin,  according  to  the  statutes  for  the  distrihndoo  of  Ae 
effects  of  intestates,  of  the  intestate  named  in  the  said  lining 

at  the  time  of  his  death  were  of  whom  the  said  haTe  since 

died, 

The  legal  personal  representatire    of  the  said 

The  legal  persrjnal  representative     of  the  said 

The  legal  personal  representative    of  the  said 
Dated  this  dav  of 


No.  32.  Notice  that  Registrar's  Certificate  maj  be  inspected. 

Ord.  viii.  Take  notice,  that  the  certificate  of  the  result  of  the  inquiries  made  and 

RuU  2  accounts  taken  by  me  under  the  decretal  order  of  this  court  made  on  the 

day  of  in  this  cause  lies  in  my  oflSce  and  can  be  inspected  by 

YOU  up  to  and  inclusive  of  the  day  of  [here  insert  the  dap 

ie/ore  the  cause  is  to  be  further  heard^. 

To  .    ^ 


No.  33.  BoDd  to  be  given  by  Receiver. 

Ord.  xxii.  Know  all  men  by  these  presents,  that  we,  A.  B.,  of  &c.,  and  C.  D.,  of  &c., 

n^  J  and  E.  F.,  of  &c.,  are  jointly  and  severally  held  and  firmly  bound  to  G.  H., 

"^^  registrar  of  the  county  court  of  holden  at  in  £        to  be  paid  to 

the  said  G.  H.,or  his  certain  attorney,  executors,  administrators  or  assigns. 
For  which  payment  to  be  made  we  bind  ourselves,  and  each  and  every  of 
us,  in  the  whole,  our  and  each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seal,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

And  whereas  a  plsint  in  equity  has  been  filed  in  this  court  by  A.  B. 
against  C.  D.  for  the  purpose  of  [here  insert  object  of  suif]. 

And  wheress  the  said  A.  B.  has  been  appointed,  by  order  of  the  above- 
mentioned  court,  to  receive  the  rents  and  profits  of  the  real  [or  fre^old  or 
copyhold  or  leasehold]  estate  [or  estates]  [and  to  ^t  in  the  outstanding 
personal  estate]  of  CD.,  the  testator  in  the  said  plamt  named. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above-bonnden 
A.  B.  do  and  shall  duly  account  for  all  and  every  the  sum  or  sums  of  money 
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which  he  shall  so  receiye  on  account  of  the  rents  and  profits  of  the  real 
estates,  and  in  respect  of  the  personal  estate,  of  the  said  C.  D.  \or  as  may 
be"]  at  snch  periods  as  the  said  conrt  shall  appoint,  and  do  and  shall  doly 
paj  the  balances  which  shall  from  time  to  time  be  certified  to  be  dne  from 
him  as  the  said  conrt  hath  directed  or  shall  hereafter  direct,  then  this  obli- 
gation shall  be  void  and  of  none  effect,  otherwise  shall  remain  in  fnll  force 
and  yirtae. 

A.  B.     (L.8.) 
C.  D.     (L.8.) 
Signed,  sealed  and  delivered  by  the  above- 
boonden  in  the  presence  of 

Note. — Jf  deposit  of  tnatiey  be  made  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bond,  and  will  not  require  a 
stamp. 


No.  34.  Warrant  of  Execution  on  a  Decree  or  Order  of  the 
Court  for  the  Payment  of  Money. 

Whereas  on  the  day  of  18    ,  this  conrt  did,  in  the  matter   Ord.xii, 

of  this  suit,  decree  [or  order]  that  A.  B.  \or  C.  D.]  shonld  pay  to  C.  D.   ji^i^  3 
{or  A.  B.]  [or  shonld  pay  into  conrt]  the  snm  of  ;  and  whereas  a 

copy  of  such  decree  [or  order]  was  duly  served  upon  A.  B.  [or  C.  D.,  as 
the  case  may  be"] ;  and  whereas  the  said  A.  B.  [or  C.  Dl  has  not  paid  the 
said  snm  of  money  according  to  the  said  decree  \or  order] :  These  are  there- 
fore to  require  and  order  you  forthwith  to  make  and  levy,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  A.  B.  [or  C.  D.],  wheresoever 
they  may  be  found  within  the  district  of  this  court  (excepting  the  wearing 
apparel  and  bedding  of  him  or  his  family,  and  the  tools  and  implements  of 
his  trade,  if  any,  to  the  value  of  five  pounds,)  the  sum  stated  at  the  foot  of 
this  warrant,  being  the  amount  directed  to  be  paid  by  the  said  decree  [or 
order],  including  the  costs  of  this  execution,  and  also  to  seize  and  take  any 
money  or  bank  notes  (whether  of  the  bank  of  England  or  of  any  other  bank), 
and  any  cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties  or 
securities  for  money,  of  A.  B.  [or  C.  DJ  which  may  there  be  found,  or  such 
part  or  so  much  thereof  as  may  be  sumcient  to  satisfy  this  execution,  and 
the  costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  this  court,  and  make  return  of  what  you 
have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 
To  the  high  bailiff  of  the  said  court.  Registrar. 

and  others  the  bailiffs  thereof. 


s,    d. 


Amount  ordered  to  be  paid 

VyOStS       .  .  «  •  .  ■ 


Total  amount  to  be  levied 


No.  35.  Warrant  of  Assistance. 

Whereas,  according  to  the  tenor  and  true  meaning  of  a  decree  [or  an   Ord,  xvi 
order]  bearing  date  the  day  of  18    ,  made  in  the  matter  of  /2|^^  4. 

this  suit,  the  said  defendant  C.  D.  was  ordered  to  deliver  up  possession  to 
A.  B.  in  the  said  order  named  of  all  that  &c.  [as  in  order};  and  whereas 
a  copy  of  snch  decree  [or  order]  was  duly  served  upon  tiie  said  C.  D., 
yet  nevertheless  he  the  said  C.  I).,  and  other  ill-disposed  pexsons,  his 
accomplices,  have  refused  to  pay  obedience  thereto,  and  detain  and  keep 
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the  possession  of  the  said  house  [or  tenement  and  premises] :  These  are 
therefore  to  authorize  and  require  70a  to  forthwith  enter  into  and  apoa 
the  said  messnase  [or  tenement  and  premises],  and  that  yon  do  remore, 
eject  and  expel  ue  said  C.  D.,  his  tenants,  servants  and  accomplices,  each 
and  every  of  them,  ont  of  and  from  the  said  messuage  [or  t«iement  and 
premises],  and  every  part  and  parcel  thereof,  and  that  von  do  place  and 
pat  the  said  A.  B.  wd  his  assigns  into  the  fnll,  peaceable  and  quiet  pos- 
session thereof,  and  defend  and  keep  him  and  his  assigns  in  sach  peaceable 
and  qniet  possession  when  and  as  often  as  any  interruption  may  or  shall 
from  time  to  time  be  given  or  offered  to  them  or  any  of  them,  according  to 
the  true  intent  and  meaning  of  the  said  order ;  and  herein  yon  are  not  in 
anywise  to  fail. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court 
To  the  high  bailiff  of  the  said  court,  Registrar. 

and  others  the  bailiffs  thereof. 


No.  36.  Warrant  of  Possession. 

Ord,  xvi.  Whereas  on  the  day  of  18    ,  this  court  did,  in  the  matter 

BmU  4.  ^^  ^^  ^^^^  decree  [or  order]  that  you,  the  high  bailiff  of  tiiis  court, 

should  [or  that  A.  B.  should]  take  possession  of  the  goods  and  chattels  of 
£.  F.  deceased,  in  the  said  suit  mentioned,  and  which  at  the  date  of  the 
said  order  were  in  the  possession  of  the  defendant  [and  sell  and  convert 
the  same  into  money  or  keep  and  hold  the  same  to  abide  the  further  order 
of  the  court,  a»  the  cage  may  he]  : 

These  are  therefore  by  virtue  of  the  said  decree  [or  order]  and  the 
statute  in  such  case  made  and  provided  to  will  and  require,  authorize  and 
empower,  yon  and  every  one  of  you  to  whom  this  warrant  is  directed, 
forthwith  to  enter  into  and  upon  the  house  and  houses  of  the  said  C.  D. 
and  also  in  all  other  place  or  places  belongimr  to  the  said  C.  D.  where  any 
of  the  goods  or  chattels,  part  of  the  estate  01  the  said  E.  F.  deceased,  are 
Huspected  to  be ;  and  there  to  seize  all  the  goods  and  chattels  whatsoever 
belonging  to  the  estate  of  the  said  E.  F.  deceased. 

And  in  case  of  resistance,  or  of  not  having  the  key  or  keys  of  any  door, 
or  lock  of  any  premises  belonging  to  the  said  C.  D.,  where  any  of  the  goods 
or  chattels,  part  of  the  estate  of  the  said  E.  F.,  are  suspected  to  be,  you 
shall  break  open  or  cause  the  same  to  be  broken  open,  for  the  better 
execution  of  tnis  warrant. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court 
To  the  high  bailiff  of  the  said  court,  Begistrar. 

and  others  the  bailiffs  thereof. 


No.  37.  Notice  of  Change  of  Attorney. 

Ord.  xxiii.         "^^  ^^  registrar  of  the  court. 

^  /  M  Take  notice  that  I,  A.  B.  [or  C.  D.],  have  hitherto  employed  as  my 

attorney  G.  H.  of  ^  in  the  above-mentioned  cause,  but  that  I  have 

ceased  to  employ  him,  and  that  my  present  attorney  is  1.  K.  of 

A.  B.  [or  C.  D.] 


No.  38.  Order  of  Revivor. 

Ord.  X.  Upon  application  of  [here  state  hy  whom  the  application  is  made  and 

Hule  1.  ^^^  events  which  have  happened  rendering  it  necessary  to  apply],  I  do 
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order  that  tbis  suit  stand  revived  and  be  in  tbe  same  pligbt  and  condition 
as  tbe  same  was  in  at  tbe  time  of  tbe  said  abatement. 
Dated  tbis  day  of  .  J.  S.,  jndge. 


No.  39.  Order  of  PaTment  of  Legacy  into  Court  of  Chancery.    28  &  29  Vict 

Wbereas  it  bas  been  found  by  tbis  court,  by  its  decree  of  tbe  day  ^'  ^^»  ^'  ^• 

of  in  tbis  suit  [or  matter],  tbat  K.  L.  of  is  entitled  to  tbe   Ord.  xvii. 

sum  of  ;   and  wbereas  the  said  K.  L.  is  an  infant   \or  absent  j?^?!  n 

beyond  seas],  and  it  appearing  to  tbe  court  tbat  it  is  desirable  tbat,  under 
tbe  power  given  to  it  by  tbe  fiftb  section  of  tbe  act  of  parliament  passed 
in  tbe  twenty-eigbtb  and  twenty-nintb  years  of  ber  Majesty *s  reign, 
cbapter  ninety-nine,  C.  D.,  tbe  defendant  in  tbis  suit  \or  matter,  as  the 
ease  may  he']y  sbould  Ihj  ordered  to  pay  sucb  sum  of  money  to  tbe  ac- 
countant-general of  tbe  court  of  cbancery,  in  accordance  witb  tbe  provisions 
of  section  tbirty-two  of  an  act  passed  in  tbe  session  of  parliament  beld  in 
tbe  tbirty-sixtb  year  of  tbe  reign  of  bis  Majesty  King  George  tbe  Tbird, 
chapter  fifty-two :    It  is  ordered  tbat  tbe  said  [_  ]  do  pay  tbe  same 

accordingly,  and  do  within  days  produce  to  tbe  registrar  of  tbis 

court  tbe  certificate  of  tbe  said  accountant-general  of  tbe  payment  to  him 
of  such  money. 

By  tbe  court 

Kcgistrar. 
[Indorsement  on  last  Order.] 

N.  B. —  To^ir  attention  U  drawn  to  the  following  provisions  of  the  Act 
36  Qeo.  3,  c.  52,  and  to  the  Rule  of  this  court. 

Any  legacy  or  sum  of  money  to  which  any  person  who  is  an  infant  or 
absenc  beyond  seas  may  be  found  or  declared  entitled  by  any  county  court 
in  any  suit  or  matter  under  tbis  act  may  be  ordered  by  the  court  to  be  paid 
to  tbe  accountant-general  of  tbe  court  of  cbancery,  in  accordance  witb  tbe 
provisions  of  section  tbirty-two  of  an  act  passed  in  the  session  of  parlia- 
ment beld  in  tbe  thirty-sixth  year  of  tbe  reign  of  bis  Majesty  King  George 
the  Third,  chapter  fifty-two ;  and  tbe  person  ordered  to  pay  the  same  shall, 
within  such  time  as  the  court  shall  direct,  produce  to  the  registrar  of  the 
court  tbe  certificate  of  the  accountant-general  of  tbe  payment  of  such 
money ;  and  if  default  be  made  in  such  payment  tbe  judge  may  direct  a 
warrant  of  execution  to  issue  to  tbe  high  bailiff  of  the  court,  who  by  snch 
warrant  shall  be  empowered  to  levy  or  cause  to  be  levied  by  distress  and 
Bale  of  the  goods  and  chattels  of  such  person  a  sum  of  money  equal  in 
amount  to  the  sum  which  be  was  ordered  to  pay  to  the  said  accountant- 
general  and  the  costs  incurred  by  reason  of  sucb  default,  and  tbe  sum  so 
kvied  shall  be  paid  to  and  be  receivable  by  the  said  accountant-general 
under  the  direction  of  tbe  court. 

Jinle  of  Court.— Where  default  shall  be  made  in  the  production  of  the 
certificate  of  tbe  accountant-general,  the  registrar  shall  give  notice  in 
writing  to  tbe  judge  of  tbe  fact  of  sucb  default,  and  tbe  judge  may  there- 
upon direct  a  warrant  of  execution  to  issue  in  accordance  with  section  5  of 
the  act. 


No.  40.  Order  of  Transfer  of  Suit  or  Matter  to  Court  of 

Chancery. 

Wbereas  it  appearing  that  tbe  subject-matter  of  this  suit  exceeds  in   Ord.  xviii. 
amount  the  sum  of  500/.,  it  is  ordered  tbat  tbis  suit  [or  matter]  bo  trans-  jj|^  i. 
ferred  to  tbe  high  court  of  chancery,  together  witb  the  annexed  certificate 
of  the  registrar  of  this  court,  showing  the  state  of  tbe  suit  [or  matter]  and 
the  proceedings  that  have  been  bad  therein  in  tbis  court. 

By  the  court 

Registrar. 

P.N.  U  U 
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No.  41.  Order  in  the  Natare  of  an  InjanetioD. 

Ord.  xtL  The  plaintiff  nDdertakuig  [bj  his  comisel  or  attomej]  to  abide  bj  maj 

Older  thh  court  idat  make  ms  to  damages,  in  case  this  court  shall  hcfeafter 
be  of  r^iinioD  that  the  defendant  shaU  hare  sostained  anr,  bj  reason  of  this 
order,  which  the  plaintiff  ought  to  par :  Now,  therefore,  C.  D^  tibe  dffpndsiit 
in  this  cause,  his  serrants,  agents  and  workmen  are  herebj  strictlj  enjoined 
and  restrained  from  palling  down  or  suffering  to  be  pulled  dawn  the  hone 
being  number  16,  Blank-street,  Islington,  in  the  ooontj  of  Middlesex,  and 
from  selling  the  materials  whereof  tfie  said  house  is  eompoaed  [or  finom 
entering  into  anj  contract  or  cootiacfcs,  and  from  aoeepdng,  drawing,  in- 
dorsing  or  negotiating  any  bills  or  bill  of  exchange,  notes  or  note,  or 
written  securities  or  aecuritr,  in  the  name  of  the  partDeiship  firm  of  , 

and  from  contracting  anv  debts  or  debt,  and  bujing  and  seiHng  anj  goods, 
and  from  making  or  entering  into  anj  verbal  or  written  promise,  agreement 
or  undertaking,  and  from  doing  or  causing  to  be  done  anr  acts  or  act  in  the 
name  or  on  the  credit  of  the  said  partnerwip  firm,  or  whereby  the  said  part- 
nership firm  can  or  maj  in  any  manner  become  or  be  made  liable  to  or  for 
the  payment  of  any  sums  or  sum  of  money,  or  for  the  performance  of  any 
contract,  promise  or  undertaking,  ar  as  the  ease  wta^  he],  until  the  day  after 
the  day  upon  which  the  cause  shall  be  heard,  or  until  further  order  [or  until 
the  day  of  upon  which  day  this  court  will  consider  whether  this 

order  shall  be  further  continued]. 
Dated  this  day  of 

J.  8.,  judge. 

^  If  you  the  said  C.  D.  [your  serrants,  agents  or  workmen,]  act  in  disobe- 
dience to  this  order,  yoo  the  said  C.  D.  will  be  liable  to  be  commitfeed  by 
this  court,  and  also  be  liable  to  have  your  estate  sequestered. 


No.  42.  Notice  of  Application  for  CommittaL 

Ord,  xri.  Take  notice  that  the  plaintiff  A,  B.  will,  on  the  day  of 

Rules  6  7  ^^     ^VP^y  ^  ^his  court  for  an  order  for  your  committal  to  prison  for  harxng 

'    '         disobeyed  the  order  of  this  court  made  on  the  day  of  18 

enjoining  and  restraining  yon  [or  for  having  neglected  to  obey  the  decree 
or  order  made  on  the  day  of  18    requiring  you]  {here  set  out 

the  mandatary  part  of  the  decree  or  order);  and  farmer  take  notice,  that 
you  are  hereby  required  to  attend  the  court  on  the  first-mentioned  ^y  to 
show  cause  why  an  order  for  your  committal  should  not  be  made. 
Dated  this  day  of  18    . 

£.  F.,  r^istrar. 
To  C.  D.  the  defendant 


No.  43.  Order  of  Committal  for  Breach  of  an  Order  in  the 

Nature  of  an  Injunction. 

Ord,  xtL  Whereas  by  an  order  of  this  court,  dated  the  day  of  18 

JtuUf  7,  f  *^*  recite  the  order]  :   Now,  upon  the  application  of  the  plaintiff,  and 

imon  hearmg  the  defendant  [or  if  the  defendant  does  not  appear,  reading 
the  a£Sdavit  of  X.  Y.,  or  where  tervice  has  been  by  bailiff,  of  L.  M.,  a 
bailiff  of  this  court,  or  the  county  court  of  holden  at  showing, 

or  bein^  satisfied  on  oath,  that  a  copy  of  the  said  order  and  notice  of  thw 
application  have  been  severally  served  upon  the  defendant  CD.],  and  upon 
reading  the  aflBdavit  of,  &c.  [enter  evidence],  the  court  being  of  opinion, 
upon  consideration  of  the  facts  disclosed  by  the  said  affidavit  [(Taffi^rits] 
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that  the  said  defendant  C.  D.  has  been  gnilty  of  a  contempt  of  this  court 
bj  a  breach  of  the  said  order,  doth  order  that  the  said  defendant  C.  D.  do 
stand  comniitted  to  [here  insei't  prison  used  by  the  court}  for  his  said 
contempt. 


No.  44.  Order  of  Committal  for  Neglect  to  obey  Decree  or 

Order. 

"Whereas  by  a  decree  [or  order]  of  this  court  dated  the  day  of  Ord.  xvi. 

18      [^here  recite  the  decree  or  order'] :  Now,  ui)on  the  application  of  the  ^ule  7, 
plaintiff,  and  npon  hearing  the  defendant  [ar  if  the  defendant  does  not 
appear,  reading  the  affidavit  of  X.  Y.,  or  where  service  ha^  been  by  bailiff, 
ot  L.  M.,  a  bailiff  of  this  court,  or  the  county  court  of  holden  at 

showing,  or  being  satisfied  on  oath,  that  a  copy  of  the  said  decree  [or  order] 
and  notice  of  this  application  have  been  severally  served  npon  the  defendant 
C.  D.],  and  upon  reading  the  affidavit  of,  &c.  [enter  evidence'],  the  court 
being  of  opinion,  upon  consideration  of  the  facts  disclosed  by  the  said  affi- 
davit \pr  affidavits] ,  that  the  said  defendant  C.  D.  has  been  guilty  of  a  con- 
tempt of  this  court  by  neglecting  to  obey  the  said  decree  [or  onler],  doth 
order  that  the  said  defendant  C.  D.  do  stand  committed  to  [here  insert 
prison  used  by  the  courf]  for  his  said  contempt. 


No.  45.  Warrant  of  Committal. 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court  and  all  peace   Ord.  xyi. 
officers  within  the  jurisdiction  of  the  said  court,  and  to  the  governor   jy^i^g  6  &  7 
or  keeper  of  the  [here  insert  prison  used  by  the  court]. 
Whereas  by  an  order  bearing  date  the  day  of  it  was  ordered 

that  the  defendant  C.  D.  should  stand  committed  to  prison  for  contempt  of 
this  court: 

These  are  therefore  to  require  you  forthwith  to  arrest  and  apprehend  the 
defendant  C.  D.,  and  him  safely  convey  and  deliver  to  the  governor  or 
keeper  of  the  ^prison  used  by  this  court],  and  you,  the  said  governor  or 
keeper,  to  receive  the  defendant  CD.  untu  further  orders  of  this  court. 
Dated  this  day  of  18    . 

£.  F.,  Registrar  of  the  court. 


No.  46.  Notice  of  Application  for  Discharge  from  Custody. 

Take  notice  that  I  intend  on  the  day  of  18    to  apply  to  this   Ord,  zxiii. 

court  [or  the  registrar  of  this  court]  to  discharge  me  from  custody,  I  being  ji^  26 
desirous  of  clearing  my  contempt.  *  ' 

Dated  this  day  of  18    . 

C.  D.,  defendant. 

To  A.  B.,  plaintiff. 


No.  47.  Order  of  Discharge  from  Custody. 

Upon  application  made  this  of  by  for  the  defendant,   Ord,  xxiiL 

who  was  committed  to  prison  for  contempt,  by  order  of  this  court  dated  the    nuU  26. 

day  of  18     and  npon  reading  the  affidavit  of  the  defendant 

filed  the  day  of  18      showing  that  he  is  desirous  of  clearing 

his  contempt,  and  npon  hearing  the  plaintiff  [or  if  no  one  appears 

for  plaintiff,  then  npon  being  satisfied  that  notice  of  this  application  bM 

U  U2 
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been  dalj  serred  npon  the  plamtiff],  this  conrt  {or  1,  the  nnderaigiied 
registrar  of  this  court],  do  hereby  order  that  the  said  defendant  be  dis- 
charged ont  of  the  custody  of  the  governor  [or  keeper]  of  [here  insert 
name  of  prison"]  as  to  the  said  contempt,  bat  not  as  to  the  costs  of  the  said 
contempt. 

Dated  this  day  of  18    . 

E.  F.,  Begistnu:  of  the  court. 


No.  48.  Affidavit  under  30  &  31  Vict.  c.  142,  s.  24. 

Qrd.  xi.  In  the  county  court  of  holden  at 

Jtule  6.  ^  the  matter  of  **  The  County  Courts  Act,  1867/'  and  of  [add  the  title 

of  the  particular  trust,  as  **  the  trusts  of  a  certain  indenture  of  mortgage, 
dated  the  day  of  ,  and  made  between  A.  B.  and  C.  D."] 

I,  C.  D.  of  [address  and  description"]^  make  oath  and  say,  as  follows: — 

1.  State  pUu-efor  service  as—my  house  being  is  the  place  where 
I  am  to  be  served  with  any  notice  or  application  relating  to  the  trust  fund 
hereinafter  mentioned. 

2.  State  the  amount  of  money  or  stock  proposed  to  he  paid,  or  fram- 
ferredy  or  security  deposited  in  trust  to  attend  the  orders  of  the  court, 
as  under  the  provisions  of  the  said  act,  I  desire  to  pay  into  the  post-office 
savings  bank  the  sum  of  hereinafter  mentioned. 

8.  Set  out  a  short  description  of  the  trust  and  of  the  instrument 
creating  it,  as  By  the  indenture  before  mentioned  a  certain  messuage 
situate  at  with  the  appurtenances,  was  mortgaged  by  the  said  A.  B. 

to  me,  my  heirs  and  assigns,  for  securing  to  me  the  repavment  on  the 
day  of  18    ,  of  tbc  sum  of  £  with  interest  /or  the  same  at  the 

rate  of  £  per  cent,  per  annum,  and  the  said  indenture  contained  a 

power  of  sale  in  case  of  default  in  payment,  and  it  was  by  the  said  inden- 
ture declared  that  the  moneys  to  arise  from  any  such  sale  should,  after 
retaining  thereout  the  expenses  of  executing  the  said  power,  and  the  said 
principal  money  and  interest,  be  paid  to  the  said  A.  B.,  his  heirs  or  assigns. 
The  said  A.  B.  died  on  or  about  the  day  of  and  by  his  will 

*  Here  insert     dated  the  day  of  appointed  E.  F.  of  •,  executor  thereof,  and 

present  address  devised  the  said  hereditaments,  subject  to  the  said  mortgage,  unto  G.  H. 
and  descrip-  of  *  and  J.  K.  of  *  in  trust  for  the  said  E.  F.,  for  his  life,  and  after  his 
tion.  death  upon  certain  trusts  for  sale,  and  for  the  division  of  the  proceeds 

If  the  address  amongst  the  following  persons,  namely,  the  testator's  son  M.  N.  of  *,  and 
of  any  person  his  children  or  child,  and  the  testator's  daughter  O.,  the  wife  of  P.  Q.  of  •, 
interested  be       and  her  children  or  child. 

unknown  to  The  said  E.  F.  proved  the  said  will  in  [state  in  what  court],  and  is  still 

the  trustee,         living. 

this  fact  must         The  said  G.  H.  never  acted  in  the  trusts  of  the  said  will,  &c. 
be  set  forth  in        On  or  about  the  day  of  1  sold  the  said  hereditaments  by 

the  affidavit.       public  auction  to  X.  Y.  of  [address  and  description]  at  the  price  of 

£ 
After  retaining  out  of  the  said  £  the  costs  of  sale,  and  the  sum  of 

being  the  total  amount  of  principal  moneys  and  interest  due  upon 
the  said  mortgage,  and  the  sum  of  £  being  the  costs  of  paying  the 

fund  into  court,  a  balance  of  £  now  remains  in  my  hands,  and  the 

Bum  of  £  which  I  desire  to  pay  into  the  post-office  savings  bank,  in 

trust  to  attend  the  orders  of  this  court,  is  the  said  balance  of  £ 

4.  State  the  names  of  the  persons  interested  in,  or  entitled  to,  the  fund, 
to  the  best  of  t lie  trvhtee's  knowledge  or  belief,  as  — 

To  the  best  of  my  knowledge  and  belief,  the  said  G.  H.  and  J.  K.,  as  such 
trustees  as  aforesaid,  and  the  said  E.  F.,  M.  N.  and  his  children  or  child 
[stating,  \f  known,  tJieir  names],  and  O.  F.  and  her  children  or  child 
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[stating,  if  known,  their  names'],  are  the  only  persons  interested  in  the 
said  fund. 

5.  Add  submission  to  answer  inqviri^s^  as — 

I  submit  to  answer  all  such  inquiries  relating  to  the  application  of  the 
said  fnnd  of  £  as  the  court  may  think  proper  to  make  or  direct. 

Sworn  at,  &c. 


No.  49.  Certificate  in  case  of  Money.  30  &  31  Vict 

In  the  coanty  court  of  holden  at  .  •        >         • 

(Seal)  Ord.  xi. 

In  the  matter  of  "  The  County  Courts  Act,  1867."  Rules  10,  16. 

In  the  matter  of  the  {trusts  of  ]. 

I  hereby  certify,  that  {state  nam^,  address  and  description  of  party 
making  the  application]  has  this  day  filed  with  me,  the  registrar  of  this 
court,  an  affidavit  entitled  as  above  mentioned,  with  reference  to  a  trust 
fnnd  or  sum  of  therein  mentioned,  which  sum,  as  therein  stated,  he 

desires  to  pay  into  my  name  as  such  registrar  as  aforesaid  into  a  post-office 
savings  bank,  as  provided  by  the  above  act. 
Dated  this  day  of 

Registrar  of  the  court 


No.  50.  Certificate  in  case  of  Transfer  of  Stock.  80  &  31  Vict 

In  the  county  court  of  holden  at  .  •       >         • 

(Seal.)  Ord,  xL 

In  the  matter  of  "  The  County  Courts  Act,  1867."  Mules  11, 15. 

In  the  matter  of  this 

I  hereby  certify,  that  {state  name,  address  and  description  of  party 
muking  application]  has  this  day  filed  with  me,  the  registrar  of  this  court, 
an  affidavit  entitled  as  above  mentioned,  with  reference  to  a  trust  fund  of 
a  Bank  £3  per  Cent.  Consolidated  Annuities  in  the  books  of  the 

ffovemor  and  company  of  the  Bank  of  England,  which,  as  therein  stated, 
he  desires  to  transfer  into  the  names  of  the  treasurer  and  of  the  registrar  of 
this  court  {or  the  superintendent,  4'c.],  as  provided  by  the  above  act 
Dated  this  day  of  18    . 

Registrar  of  the  court 


No.  51.  Acknowledgment  of  Filing  of  Receipt  or  Transfer      80  &  81  Vict 

Ticket.  c.  U2,  s.  24. 

In  the  county  court  of  holden  at  .  Ord.  xL 

(Seal.)  Mule  16. 

In  the  matter  of  "  The  County  Courts  Act,  1867," 

and 
In  the  matter  of  this 

I  hereby  acknowledge  that  {state  the  name,  address  and  description  of 
the  -oarty  giving  to  the  registrar  the  receipt  of  the  post^ffice  sarings 
bank,  in  the  case  of  m^ney,  or  the  transfer  ticket  in  the  case  of  stock,! 
has  this  day  delivered  to  me,  the  registrar  of  the  court,  a  receipt  dated 
[namtf  of  officer  of  the  post-office  savings  bank],  for  the  sum  of  £ 
stating  that  {state  receipt]  {or,  a  transfer  ticket  of  the  governor  and  oom- 
pany  of  the  Bank  of  England],  stating  that  {state  as  in  ticket}, 

Regifltrar  of  the  court 
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80  &  81  Vict.  No.  52.  Certificate  of  Depoeit  of  Securitr. 

c.  142,  f.  24.  jjj  i^jjg  connty  conrt  of  bolden  st 

Ord,  xL  In  the  matter  of  ^'The  Conntj  CourtB  Act,  1867,'* 

RuUXh.  ,    ^^  ,  ^.  «^ 

In  the  matter  of  this 

(^Seal.) 

I  herebj  certif  j  that  [state  the  name,  addren  and  deBeriptiom  of  ike 

party  depositing  with  th^  registrar  the  $ecurity\  has  this  dar  depoated 

with  me,  the  registrar  of  this  ooort,  in  the  name  of  mjself  and  the  treasDrer 

[here  state  the  nature  of  the  security  deposited^. 

Begistno' of  the  court. 


80  &  31  Vict.    No.  53.  Notice  of  Payment  into  Post-Office  Savings  Bank  or  of 
c.  142,  i.  24.  Transfer  of  Stock  or  Deposit  of  Security. 

Ord.  xL  No. 

Mule  16.  ^  ^^  connty  oonrt  of  holden  at 

{Seal) 

In  the  matter  of  "  The  Connty  Courts  Act,  1867," 

and 

In  the  matter  of  this 

Take  notice,  that  on  the  day  of  \$tate  name,  addrru  and 

description  of  party  vrho  has  paid  in  the  money},  nnder  the  said  act  paid 
into  the  post-office  sarings  bank  at  in  the  name  of  me,  the  registrar 

of  this  court,  the  sum  of  £  ,  and  in  his  affidavit  filed  in  this  conrt  oo 

the  day  of  shortly  described  the  instmment  creating  the  trust, 

and  stated  the  names  of  the  persons  interested  in  or  entitled  to  uie  fnnd,  to 
the  best  of  his  knowledge  and  belief,  as  follows,  that  is  to  say  [state  from 
the  affidarit  the  paragraph  containing  the  names  of  the  persons  interested 
or  entitled"^   [or,  **  transferred  into  the  names  of  of  ,  and  of 

me,  the  registrar  of  this  conrt,  in  the  books  of  the  goremor  and  company 
of  the  Bank  of  England,  the  sum  of  &  Bank  £3  per  Cent  Consoli- 

dated Annuities,  in  trust  to  attend  the  orders  of  this  court,  or  depodted 
with  me  in  the  names  of  of  and  of  me,  the  registrar  of  this 

court,  in  trust  to  attend  the  orders  of  this  court  {here  describe  seevrityy*'}. 

And  further,  take  notice,  that  any  person  interested  in  or  entitled  to  tile 
said  fund  may  apply  to  this  court  respecting  the  investment,  payment  out, 
or  distribution  of  the  fund,  or  of  the  income  thereof,  according  to  the 
practice  of  the  court. 

Hegistrar  of  the  court 


30  &  81  Vict  No.  54,  Notice  to  Treasurer. 

c.  142,  8.  24.  jjj  jjjg  county  court  of  holden  at 

Ord.  xi.  {Seal.) 

Mule  13.  In  the  matter  of  "  The  Connty  Courts  Act,  1867," 

and 
In  the  matter  of  this 

Take  notice,  that  on  the  day  of  [state  name,  address  and 

description  of  party  who  has  deposited  the  security^,  under  the  said  act 
deposited  with  the  registrar  of  this  court,  in  the  names  of  yourself  and  my- 
self, in  trust  to  attend  the  orders  of  this  court  [here  describe  security"]. 

Registrar  of  the  conrt 
To  E.  F„  treasurer, 

[or  as  the  ease  may  be]. 


Forms — Equity,  651 

No.  5S.  Letter  to  Commissioners  of  Treasury  as  to  drawing     so  &  81  Vict 

out  Money.  c  142,  s.  26. 

(^Seal.)  County  coart  office.       Ord.  XTii. 

My  Lords,  Rules  4,  5. 

I  have  the  honoor  to  request  that  an  authoritr  may  he  addressed  to 
the  postmaster-general  to  allow  roe  to  draw  out  of  the  post-office  savings 
bank  the  sum  of  £  [here  insert  the  sum  desired  to  be  drawn  out, 

adding,  where  the  sum  is  not  to  pay  interesf],  being  the  sum  I  am  directed 
to  draw  out  by  order  of  court  dated  the  day  of  18    . 

I  am,  my  Lords, 

Your  obedient  serrant, 

Registrar  of  the  county  court 
of  holden  at 


G.  L.  Russell. 
J.  B.  Dasent. 

J.  WORLLEDOE. 

RuPEET  Kettle. 

W.  FURNBB. 

I  approve  of  those  rules,  orders  and  forms  to  come  into  force  in  all  county 
courts  on  the  Ist  day  of  January,  1868. 

CHELMSFORD,  C. 
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[18  ^  19  Viet. 


SUMMARY  PROCEDURE  ON  BILLS  OF 

EXCHANGE. 


rmOCBDCBB 

OM  BILLS  Of 

nCHAHOB 

ACT,  1866. 


Tfuui  Oct*  My 
1S66,  all  acttoDf 
npon  bills  of  ex- 
oluinge,  kc,  nmj 
be  by  writ  of 
•ommora  m  form 
Infchetlttle(A); 
pUUntlff,  on  filing 
aflUUvlt  of  per- 
•onal  eenrloe,  maj 
at  oiioe  Dtini  final 
judgment  aa  form 
In  achetlale  (B). 

Ami*  188,  oiU«. 


Defendant  show. 
Ing  a  defence 
npon  the  merits 
to  hare  leare  to 
appear. 

Rvkt  189, 190, 


18  &  19  VICT.  CAP.  67. 

An  Act  to  facilitate  the  Remedies  on  Bills  of  Exchange 
and  Promissory  Notes  by  the  Prevention  of  frivolous  or 
fictitious  Defences  to  Actions  thereon. 

{2Zrd  July,  1855.] 

Whereas  hond  fide  holders  of  dishononred  bills  of  exchange  and  pro- 
missory notes  are  often  unjnstly  delayed  and  pat  to  nnnecessarj  expense 
in  recovering  the  amoant  thereof  by  reason  of  frivolonsor  fictitions  defences 
to  actions  thereon,  and  it  is  expedient  that  greater  facilities  than  now  exist 
shoald  be  given  for  the  recovery  of  money  due  on  such  bills  and  notes  :  be 
it  enacted  by  the  Qaeen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  authority  of  the  same,  as  follows : 

I.  From  and  after  the  twenty-fourth  dav  of  October  one  thousand  eight 
hundred  and  fifty-five,  all  actions  npon  bills  of  exchange  or  promissory 
notes  commenced  within  six  months  after  the  same  shall  nave  become  due 
and  payable  may  be  by  writ  of  summons  in  the  special  form  contained  in 
Bcliedulo  (A)  to  this  act  annexed,  and  indorsed  as  therein  mentioned ;  and 
it  shall  be  lawful  for  the  plaintiff,  on  filing  an  affidavit  of  personal  service 
of  such  writ  within  the  jurisdiction  of  the  court,  or  an  order  for  leave  to 
proceed,  as  provided  by  the  Common  Law  Procedure  Act,  1852,  and  a  copy 
of  the  writ  of  summons  and  the  indorsements  thereon,  in  case  the  defendant 
shall  not  have  obtained  leave  to  appear  and  have  appeared  to  snch  writ 
according  to  the  exigency  thereof,  at  once  to  sign  final  judgment  in  the 
form  contained  in  schedule  (B)  to  this  act  annexed  (on  which  judgment  no 
proceeding  in  error  shall  lie)  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writ,  together  with  interest,  at  the  rate  specified  (if  any),  to  the  date 
of  tho  judgment,  and  a  sum  for  costs  to  be  fixed  by  the  masters  of  the 
superior  courts  or  any  three  of  them,  subject  to  the  approval  of  the  judges 
thereof  or  any  eight  of  them  (of  whom  the  lord  chief  justices  and  the  lord 
chief  baron  shall  be  three),  unless  the  plaintiff  claim  more  than  snch  fixed 
sum,  in  which  case  tho  costs  shall  be  taxed  in  the  ordinary  way,  and  the 
plaintiff  may  npon  snch  judgment  issue  execution  forthwith. 

II.  A  judge  of  any  of  the  said  courts  shall,  npon  application  within  the 
period  or  twelve  days  from  such  service,  give  leave  to  appear  to  such  writ, 
and  to  defend  the  action,  on  the  defendant  paying  into  court  the  sum 
indorsed  on  the  writ,  or  upon  affidavits  satisfactory  to  the  judee,  which 
disclose  a  legal  or  equitable  defence,  or  such  facts  as  would  make  it  incum- 
bent on  the  holder  to  prove  consideration,  or  such  other  facts  as  the  judge 
may  deem  sufficient  to  support  the  application,  and  on  such  terms  as  to 
•ecnritj  or  otherwise  as  to  the  judge  may  seem  fit. 
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III.  After  jadgmenti  the  court  or  a  jndge  may,  UDder  special  circnm-  Judge  nu^-,  nnder 
stances,  set  aside  the  judgment,  and,  if  necessary,  stay  or  set  aside  exe-  special  ctrcam* 
cation,  and  may  give  leare  to  appear  to  the  writ,  and  to  defend  the  action,  jJSJScnt!^  *'**^ 
if  it  rfiall  appear  to  be  reasonable  to  the  conrt  or  jadge  so  to  do,  and  on   »  i^  io«  ^-^ 
such  terms  as  to  the  court  or  jadge  may  seem  jnst  "        ' 

IV.  In  any  proceedings  nnder  this  act  it  shall  be  competent  to  the  conrt  Jndge  maj  onler 
or  a  jndge  to  order  the  bill  or  note  sought  to  be  proceeded  upon  to  be  forth-  *>f'i  ^  **  depo- 
with  deposited  with  an  officer  of  the  court,  and  further  to  order  that  all  Sf'SorttoSSn 
proceedings  shall  be  stayed  until  the  plaintiff  shall  have  giren  security  for  caaet. 

the  costs  thereof. 

V.  The  holder  of  every  dishonoured  bill  of  exchange  or  promissory  note  Remedy  lor  the 
shall  have  the  same  remedies  for  the  recovery  of  the  expenses  incurred  in  recovery  of  ex- 
noting  the  same  for  non-acceptance  or  non-payment,  or  otherwise,  by  ^o^^Xi^SS^^tA 
reason  of  such  dishonour,  as  he  has  under  this  act  for  the  recovery  of  the  diahonound  bill, 
amount  of  such  bill  or  note. 

VI.  The  holder  of  any  bill  of  exchange  or  promissory  note  may,  if  he  Holder  of  bin  of 
think  fit,  issue  one  writ  of  summons,  according  to  this  act,  against  all  or  exchange  may 
any  number  of  the  parties  to  such  bill  or  note,  and  such  writ  of  summons  JJSIfg^JiSi»Tall 
shall  be  the  commencement  of  an  action  or  actions  against  the  parties  or  any  of  the 
therein  named  respectively,  and  all  subsequent  proceedings  against  such  partiea  to  the  bill, 
respective  parties  shall  be  in  like  manner,  so  far  as  may  be,  as  if  separate 

writs  of  sunmions  had  been  issued. 

VII.  The  provisions  of  the  Common  Law  Procedure  Act,  1852,  and  the  Common  Law 
Common  Law  Procedure  Act,  1854,  and  all  rules  made  under  or  by  virtue  Procedure  Act  and 
of  either  of  the  said  acts,  shall,  so  far  as  the  same  are  or  may  be  made  ™j2 thtaiSI**** 
applicable,  extend  and  apply  to  all  proceedings  to  be  had  or  taken  under 

this  act 

VIII.  The  provisions  of  this  act  shall  apply,  as  near  as  may  be,  to  the  Act  to  apply  to 
court  of  common  pleas  at  Lancaster  and  the  court  of  pleas  at  Durham,  and  «>"rt«  o*  common 
tiie  judges  of  such  courts,  being  judges  of  one  of  the  superior  courts  of  JISdutSS!?*' 
common  law  at  Westminster,  shall  have  power  to  frame  all  rules  and 

process  necessary  thereto. 


IX.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  an  order  in 
council,  to  direct  that  all  or  any  part  of  the  provisions  of  this  act  shall  apply 
to  all  or  any  court  or  courts  of  record  in  England  and  Wales,  and  within 
one  month  after  such  order  shall  have  been  made  and  published  in  the 
London  Qazrtte  such  provisions  shall  extend  and  apply  in  manner  directed 
by  such  order,  and  any  such  order  may  be,  in  like  manner,  from  time  to 
time  altered  and  annulled  ;  and  in  and  by  any  such  order  her  Majesty  may 
direct  by  whom  any  powers  or  duties  incident  to  the  provisions  applied 
nnder  this  act  shall  and  may  be  exercised  with  respect  to  matters  in  such 
court  or  courts,  and  may  make  any  orders  or  regulations  which  may  be 
deemed  requisite  for  carrying  into  operation  in  such  court  or  courts  the 
provisions  so  applied. 

X.  Nothing  in  this  act  shall  extend  to  Ireland  or  Scotland. 


HerMaJeety'may 
direct  act  to  apply 
to  courts  of  record 
In  England  and 
Wales. 

Bei  order  in 
council  t  next 
pagt. 


Extent  of  act 


XI.  In  citing  this  act  in  any  instrument,  document  or  proceeding  it  shall  Short  title, 
be  sufficient  to  use  the  expression,  ^*  The  Summary  Procedure  on  Bills  of 
Exchange  Act,  1855." 
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[18  ^  19  Fid 


Ord«r  In  oryandl 
extoMllnf  frrcK 

cnoBlj  coofts. 

41«p  Orier/ollcit-' 
img,  fjrlmdimg 
Ike  0p«rmticm  tf 
the  act  where 
amtmnt  eiaiimed 


ORDER  IX  COUXXLL. 

Pahlished  in  the  Londcn  Gazette  of  Fridar,  Febmaij  1, 1S56. 

At  the  Conn  at  BackiDgham  Pahure,  the  30ch  daj  of  Jannaiy,  lS5d. 

Present  :~The  Queen's  moet  excellent  Majesty  in  CoandL 

Whereas  hj  "  The  Sommarv  Procedare  on  Bills  of  Exchange  Act, 
18o5/'  it  is  enacted  that  it  shall  lawfnl  for  her  ^lajesty,  from  tune  to 
time,  bj  an  order  in  council,  to  direct  that  all  or  anj  part  of  the  i«t>TiB0ii8 
of  the  sud  act  shall  appiv  to  all  or  any  conrt  or  courts  of  record  in  "RT^gl^n^ 
and  Wale.'»,  and  that  within  one  month  after  snch  order  shall  have  been 
made  and  pnblished  in  the  London  Gazette ,  snch  proTisions  shail  extend 
and  apjflr  in  manner  directed  bj  snch  order,  and  that  anj  socfa  order  maj 
be,  in  Like  manner,  from  time  to  time  altered  and  annulled  ;  and  that  in 
and  by  such  order  her  Majestj  maj  direct  bj  whom  anj  powers  or  datiet 
incident  to  the  proriMons  applied  under  the  said  act  shall  and  maj  be  ex- 
ereised  with  respect  to  matters  in  such  court  or  courts,  and  maj  make  anj 
orders  or  regulations  which  may  be  deemed  requisite  for  canjing  mto 
operation  in  snch  court  or  courts  the  prorisions  so  applied : 

And  whereas  it  has  seemed  fit  to  her  Majestj,  bj  and  with  the  adrice  of 
her  privy  council,  that  all  the  provisions  of  the  said  act  should  be  extended 
and  applied  to  all  the  courts  of  record  established  imder  the  prorisions  ol 
an  act  passed  in  the  session  holdcn  in  the  ninth  and  tenth  jears  of  her 
present  Majesty,  chapter  ninety-five : 

Now,  therefore,  her  ^^ajesty,  by  and  with  the  advice  aforesaid,  is  pleased 
to  order,  and  it  is  hereby  ordered,  that  all  the  provisions  of  "  The  Snmmaij 
Procedure  on  Bills  of  I^xchange  Act,  1855,"  shall  apply  to  the  said  courts 
of  record  established  under  the  provisions  of  the  act  passed  in  the  session 
holden  in  the  ninth  and  tenth  years  of  her  present  Majesty,  chapter  ninetj- 
five,  in  respect  of  actions  upon  bills  of  exchange  and  promisaoij  noteSi 
where  the  plaintiff  claims  a  sum  not  exceeding  fifty  pounds : 

And  her  Majesty  is  farther  pleased,  by  and  with  the  advice  aforesaid,  to 
direct  that  the  pfjwers  and  duties  incident  to  the  provisions  of  the  said 
"  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,"  with  respect  to 
matters  in  the  said  courts  of  record,  shall  and  may  be  exercised  by  the 
judges  of  the  said  courts  respectively,  or  their  respective  deputies,  for  the 
time  being,  or  in  their  absence  by  the  respective  clerks  of  the  said  courts 
for  the  time  being ;  and  that  the  enactments,  secretary  of  state's  orders, 
practice  and  forms,  in  force  and  used  in  the  said  comrfe  of  record,  shall  be 
adopted  with  reference  to  proceedings  had  under  Uie  said  last-recited  acts, 
so  far  as  the  same  arc  applicable,  mutatis  mutandU. 

Wm.  L.  Batuubst. 


At  the  Court  nt  OHbomc  House,  Isle  of  Wight,  the  27th  day  of  July,  186S. 

Present : — The  Queen's  most  excellent  Majestj  in  Council. 

Whereas  bj  "The  Summary  Procedure  on  Bills  of  Exchange  Act, 
1855,"  it  is  enacted  that  it  shall  be  lawful  fgr  her  Majesty  from  time  to 
time,  by  an  order  in  council^  to  direct  tfiat  all  or  any  part  ofihe  provisions 
of  the  said  act  shall  apply  to  all  or  any  court  or  courts  of  record  in  England 
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and  Wales,  and  that  within  one  month  after  each  order  shall  hare  been 
made  and  pnblished  in  the  London  Gazette^  such  provisions  shall  extend 
and  apply  in  manner  directed  by  snch  order,  and  that  any  such  order  may 
be,  in  like  manner,  from  time  to  time  altered  and  annulled ;  and  that  in  and 
by  snch  order  her  Majesty  may  direct  by  whom  any  powers  or  daties  inci- 
dent to  the  provisions  applied  under  the  said  act  shall  and  may  be  exer- 
cised with  respect  to  matters  in  such  court  or  courts,  and  may  make  any 
orders  or  regulations  which  may  be  deemed  requisite  for  carrying  into 
operation  in  such  court  or  courts  the  provisions  so  applied : 

And  whereas,  on  the  thirtieth  day  of  January,  one  thousand  eight 
hundred  and  fifty-six,  an  order  was  made  by  her  Majestv,  by  and  with  the 
advice  of  her  privy  council,  ordering  that  all  the  provisions  of  "  The  Sum- 
mary Procedure  on  Bills  of  Exchange  Act,  1855,"  should  apply  to  the 
courts  of  record  established  under  the  provisions  of  the  act  passed  in  the 
session  holden  in  the  ninth  and  tenth  years  of  her  present  Majesty,  chapter 
ninety-five,  in  respect  of  actions  upon  bills  of  exchange  and  promissory 
notes,  where  the  plaintiff  claims  a  sum  not  exceeding  fifty  pounds ;  and 
directing  that  the  powers  and  duties  incident  to  the  provisions  of  the  said 
"Summary  Procedure  on  Bills  of  Exchange  Act,  1865,"  with  respect  to 
matters  in  the  said  courts  of  record,  should  and  might  be  exercised  by  the 
judges  of  the  said  courts  respectively,  or  their  respective  deputies  for  the 
time  being,  or,  in  their  absence,  by  the  respective  clerks  of  the  said  courts 
for  the  time  being ;  and  that  the  enactments,  secretary  of  state's  orders, 
practice  and  forms,  in  force,  and  used  in  the  said  courts  of  record,  should 
be  adopted  with  reference  to  proceedings  had  under  the  said  last-recited 
act,  so  far  as  the  same  were  applicable,  mutatis  mutandi4 : 

And  whereas  it  hath  been  represented  that  it  is  desirable  that  the  pro- 
visions of  "  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1856," 
should  not  apply  in  respect  of  actions  brought  in  the  county  courts  upon 
bills  of  exchange  or  promissory  notes,  where  the  plaintiff  claims  a  sum  lesa 
than  ten  pounds : 

Her  Majesty,  having  taken  the  premises  into  consideration,  is  thereupon 
pleased,  by  and  with  the  advice  of  her  privy  council,  to  order,  and  it  is 
nereby  ordered,  that  the  said  order  of  the  thirtieth  day  of  January,  one 
thousand  eight  hundred  and  fifty-six,  shall  be  altered,  and  that  the  pro- 
visions of  "  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1866," 
shall  not  apply  to  the  courts  of  record  established  under  the  provisions  of 
the  act  passed  in  the  session  holden  in  the  ninth  and  tenth  years  of  her 
present  Majesty,  chapter  ninety-five,  in  respect  of  actions  up>on  bills  of  ex- 
change and  promissory  notes  where  the  plaintiff  claims  a  sum  less  than  ten 
pounds. 
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Appendix. 


[16  ^  17  rwt. 


CHARITABLE  TRUSTS,  1853. 


style  of  conmiis- 
■lonen,  who  maj 
sitMAboud. 


16  &  17  VICT.  CAP.  137. 

An  Act  for  the  better  Administration  of  Charitable  TrusU. 
""JS^'  \20th  August,  1853.] 

8e0  18  ft  If  Tict.        I.  Her  Jfajestjf  empowered  to  appoint  charity  eommissiomers,  seeretarji 

c  114,  M.  J  and  a.  and  intpectoTi. 

FortheRmlm 

m$mtt,m         jj    Q^udifieation  of  eommi$$ioner$. 

m.  Officers  <tf  the  hoard, 

rV.  Salaries, 

Y.  Xo  paid  commissioner,  secretarjf  or  inspector  to  sit  in  House  sf 
Commons. 

VI.  The  said  commisnoners  to  be  appointed  onder  this  act  shall  be  styled 
**  The  Charity  CommissionerB  for  England  and  Wales,"  and  maj  have  and 
nse  a  seal  for  anthenticating  docoments,  and  sach  commissioners  shall  sit 
from  time  to  time  as  a  board  for  carn-ing  this  act  into  execution ;  and  anjr 
two  of  such  commissioners  may  form  a  board,  and  maj  exercise  all  or  any 
of  the  powers  conferred  on  the  commissioners  or  the  board  bj  this  act. 

YIL  The  said  board  shall,  bj  general  minntes,  from  time  to  time  pm- 
Bcribe  regulations  for  their  proceedings  and  the  proceedings  of  their  in- 
spectors, and  concerning  the  form  and  manner  of  applications  to  the  said 
board,  and  the  conditions  to  be  performed  by  applicants,  and  for  the 
guidance  of  applicants  in  relation  thereto,  and  all  such  general  minutes 
shall  be  signed  by  three  of  the  said  commissioners  at  the  least ;  and  copies 
of  all  such  general  minutes  shall  be  laid  before  both  houses  of  parliament 
within  fourteen  days  after  the  making  thereof  if  parliament  be  sitting,  or 
if  parliament  be  not  sitting,  then  within  fourteen  days  after  the  next 
meeting  thereof. 

VllL  Minutes  of  proceedings  and  orders,  4'^.,  to  he  entered,  and  copies 
of  entries  signed  hy  the  secretary  to  he  received  in  evidence, 

IX.  It  shall  be  lawful  for  the  said  board  from  time  to  time,  as  they  in 
their  discretion  may  see  fit,  to  examine  and  inquire  into  all  or  any  chartttes 
in  England  and  Wales,  and  the  nature  and  objects,  administration,  manage- 
ment, and  results  thereof,  and  the  value,  condition,  management  and  appli- 
cation of  the  estates,  funds,  property  and  income  belonging  thereto ;  and 
the  said  board  may  cause  examinations  and  inquiries  in  relation  to  the 
matters  aforesaid  to  be  made  and  prosecuted  by  their  inspectors,  actins 
together  or  separately,  in  such  cases  and  at  such  times  as  the  said  bourd 
may  think  fit ;  and  all  such  inspectors  shall  from  time  to  time  report  tJieir 
proceedings  to  the  said  board. 

X.  Power  to  require  accounts  and  statements. 


Boaid  to  fnme 
general  mlnntes. 


Bosid  to  Inqnlre 
Into  ooDdltlon  and 
managemeDt  of 
duultiflt. 


cap.  137.]  Charitable  Trusts  Act,  1853. 
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XI.  Officer »  having  custody  of  records  to  furnish  copies  and  extracts, 
if  required  by  board, 

XII.  Inspector  may  examine  witnesses  on  oath. 

Xm.  If  any  person  wilfully  give  false  evidence  npon  any  examination  Penou  glring 
nnder  this  act,  every  person   so  offending  shall  be  deemed  gnilty  of  a  l«l«e  evidence 
misdemeanor.  S™««,*  °^" 

XrV.  Person  re/using  to  render  accounts^  <^c.,  to  be  deemed  guilty  of 
a  contempt  of  court. 

XV.  Saving  for  persons  claiming  adversely  to  charities, 

XVI.  Board  to  entertain  applications  for  their  opinion  or  advice. 
Persons  acting  on  advice  of  board  to  be  indemnijied. 


Notice  of  legml 
proceedingt  aa  to 
any  charity  by 
any  person,  ex- 
cept the  attorney- 
general,  to  be 
given  to  the 
board. 

Rule  2,  pott. 


XVII.  Before  any  suit,  petition,  or  other  proceeding  (not  being  an  appli- 
cation in  any  suit  or  matter  actually  pending)  for  obtaining  any  relief,  order 
or  direction  concerning  or  relating  to  any  charity,  or  the  estate,  fnnds, 
property  or  income  thereof,  shall  be  commenced,  presented  or  taken  by  any 
person  whomsoever,  there  shall  be  transmitted  by  such  person  to  the  said 
board  notice  in  writing  of  such  proposed  suit,  petition  or  proceeding,  and 
Buch  statement,  information  and  particulars  as  may  be  requisite  or  proper, 
or  may  be  required  from  time  to  time  by  the  said  board,  for  explainmg  the 
nature  and  objects  thereof;  and  the  said  board,  if  upon  consideration  of  the 
circumstances  they  so  think  fit,  may  by  an  order  or  certificate  signed  by 
their  secretary,  authorize  or  direct  any  suit,  petition  or  other  proceeding  to 
be  commenced,  presented  or  taken  with  respect  to  such  charity,  either  for 
the  objects  and  in  the  manner  specified  or  mentioned  in  such  notice,  or  for 
such  other  objects,  and  in  such  manner  and  form,  and  subject  to  such 
stipulations  or  provisions  for  securing  the  charity  against  liability  to  any 
costs  or  expenses,  and  to  such  other  stipulations  or  provisions  for  the  pro- 
tection or  benefit  of  the  charity  as  the  said  board  may  think  proper ;  and 
Buch  board,  if  it  seem  proper  to  them,  may  by  such  order  or  certificate  as 
aforesaid  require  and  direct  that  any  proceeding  so  authorized  by  them  in 
respect  of  any  charity  shall  be  delayed  during  such  period  as  shall  seem 
proper  to  and  shall  be  directed  by  such  board ;  and  every  such  order  or 
certificate  may  be  in  such  form,  and  may  contain  such  statements  and  par- 
ticulars as  such  board  shall  think  fit :  and  (save  as  herein  otherwise  pro- 
vided) no  suit,  petition  or  other  proceeding  for  obtaining  any  such  relief, 
order  or  direction  as  last  aforesaid,  shall  be  entertained  or  proceeded  with 
by  the  court  of  chancer^',  or  by  any  court  or  judge,  except  upon  and  in  con- 
formity with  an  order  or  certificate  of  the  said  board  :  provided  always,  that 
this  enactment  shall  not  extend  to  or  affect  any  such  petition  or  proceeding 
in  which  any  person  shall  claim  any  property  or  seek  any  relief  adversely 
to  any  charity. 

XVm.  Provided  always,  that  it  shall   be  lawful  for  her  Majesty's  Saving  for  the 
attorney-general  acting  ex  officio  to  make  such  application,  and  take  and  attorney-general 
prosecute  such  proceedings  with  respect  to  any  charity,  in  the  court  of  »cting  er  ^^Icfe. 
chancery  or  otherwise,  as  to  him  may  seem  fit,  as  if  this  act  had  not  been 
passed;  and  that  nothing  in  this  act  contained  shall  be  construed  as  dis-  RuUS,poM, 
pensing  with  the  fiat  or  allowance  of  her  Majesty's  attomev-general  with 
respect  to  any  proceeding  not  being  an  application  under  the  jurisdiction 
created  by  this  act  where  such  fiat  or  allowance  was  necessary  before  the 
passing  of  this  act. 

XIX.  Provided  also,  that  where  upon  any  report  of  any  inspector  nnder  Board  may,  upon 
this  act  or  otherwise  it  appears  to  the  said  board  that  any  suitj  petition,  or  IJJJJJS^  ^tSo- 


Courts  not  to 
entertain  pro- 
ceedings as  to 
charities,  except 
upon  certificate  of 
the  board. 
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Appendix^ 


[16  ^  17  lltL 


wittsfs  tmt  otAloe 
turn  IMMI  vlT«ti  to 
th«fln,  and  amy  in 
oCbcT  CMKs  ouue 
htrml  liw|oiJl«s  by 


Powcf  for  botfd 
to  ocrtlty  ecruin 
caMfltothe 
ftttum^-gcnenL 


other  prooeediair  conccming  or  ivkting  to  aar  ebflritr,  or  the 
pmfiertT  or  incrjoie  thereof,  would  be  prof «r  or  expedient,  h  shall  be  UwM 
for  tbenaid  Uiard  by  their  order  to  antborixe  C4-  direct  sacfa  sou,  pecitian  or 
j>rrK-f.-ciin};  U>  \h:  ommenced,  presented  or  tAken,  and  to  girv  iacfa  dine- 
tiofLH  iu  rt'ktioD  thereto  as  the  &iid  brjard  mar  think  proper;  and  therrapoa 
snob  miit,  petitirm  or  proceedui^  mar  be  commenced,  praMoted  or  taLa 
acor>nlin;rly,  withoat  any  §och  preri^iiis  notice  in  vritui^  aa  bercinbcfiara 
nieiitiond ;  and  the  said  lioanl,  befixe  giving  anr  snch  opinion,  adviee  or 
dire<:tion  apon  any  floch  application  ms  aforesaid,  or  making  anr  snch  order 
or  rertificate  after  notice  to  them  as  aforesaid,  mar,  wheirv  local  inqoiiy 
apfiearif  Vy  thein  Ut  l^e  reqaloite,  caoae  snch  inqniir  to  be  made  bj  one  of 
their  iuiiijcctors ;  and  the  saiil  board  may,  in  anr  case  where  thej  see  fit, 
Yicforc  acting  offon  the  refiort  of  any  inspector,  canse  soch  report  to  be 
deiKiftitcil,  frir  bx'al  inrifjection,  and  give  notice  of  the  same  being  so  de- 
posited, and  roDJiider  any  statements  or  objections  which  mar  be  tnoflnitted 
Uj  them  in  reUtion  thereto. 


XX.  In  any  case  in  which  it  shall  appear  to  the  said  board  that  the 
institution  of  legal  proceedinp*  is  recjnlsite  or  desirable  with  respect  tt>  any 
charity,  or  the  estates,  fnnds,  property  or  affairs  thereof,  and  that  under  the 
circamstances  thereof  it  is  desirable  that  snch  proceedings  shoald  be  insCi- 
tnteil  bv  the  attorney-general,  it  shall  be  lawful  for  the  said  board,  if  they 
so  thin£  fit  to  certify  snch  case  in  writing  nnder  the  hand  of  the  setietair 
of  the  said  board,  to  her  Majesty's  attoroey-general,  together  with  sneli 
statements  and  particulars  (if  any)  as  in  the  opinion  of  the  said  board  Dtff 
be  requisite  or  proper  for  the  explanation  of  snch  case ;  and  theienpon  the 
said  attorney-general,  if  upon  consideration  of  the  cirmmstances  be  tfank 
fit,  shall  institute  and  prosecute  such  legal  proceedings  as  he  shall  consider 
reijui-site  or  proper  under  the  circumstances  of  snch  case,  hr  information  or 
petition  in  the  court  of  chancery,  or  by  application  to  a  Jndge  thereof  at 
chambers,  or  to  a  district  court  of  bankruptcy,  or  coonty  conn  nnder  the 
jurisdiction  given  by  this  act. 

XXI.  Board  may  tanction  huilding  lra»es^  irorJting  mines,  dMmg  re- 
pairt  and  improremenf* ;  and  may  authorize  the  appUeation  tf  tks 
charity  funds  or  the  raiting  of  money  on  mortgage  for  those  pmrpo$e4» 

XXII.  Commissioners  to  authorize  trustees  to  remote  officers. 
XXITI.  Board  may  sanction  compromise  of  claims  om  hehdy  of  charity, 

XXIV.  Boards  under  special  cireuwutances,  may  authorize  sale  or 
exchange  of  charity  lands. 

XXV.  Board  may  authorize  the  redemption  cf  rent-charges. 

XXVI.  Leases^  sales,  S,'c.,  authorized  by  the  hoard  to  he  ralid. 

XXVII.  Trustees  of  charities  enabled  to  purchase  sites  for  huildina 
from  onrners  under  disability,  i^r.,  according  to  the  precisions  of  Lands 

Clauses  Consolidation  Act,  1845. 

XXVni.  In  cases  of  charities,  the  incomes  of  trh  ich  exceed  30Z.,  master 
of  the  rolls  and  rice-chaneellors,  upon  applications  to  them  at  chambers, 
to  hare  the  same  Jurisdiction  as  thr  court  of  chancery  or  lord  chancellor 
now  has  upon  information,  <jfv.     15  *f  16  Vict.  c.  80. 

XXIX.  Provisions  as  to  charities  itithin  the  jurisdietiom  of  the  court 
of  chancery  of  the  county  palatine  of  Lancaster, 


cap,  137.]  Charitable  Trusts  Act,  1853. 

XXX.  PTOVision$  as  to  charities  exceeding  301,  per  annum  to  extend 
to  charities  in  London  not  exceeding  SOL 

XXXI.  Lord  chancellor f  frith  the  advice  of  master  of  the  rolls  and 
vice-chancellors y  or  two  ofthevif  to  make  general  orders, 

XXXII.  When  any  charity  of  which  the  gross  annual  income  for  the 
time  heing  does  not  exceed  thirty  pounds  shall  be  established  or  administered, 
or  be  ap];9icable  wholly  or  partially  to  or  for  objects  or  purposes  within  the 
district,  or  any  two  or  more  of  the  districts  of  any  district  court  of  bank- 
mptcy,  or  of  any  county  court  or  courts  holden  under  the  act  of  the  session 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  Majesty,  chapter 
ninety-five,  and  the  appointment  or  removal  of  any  trustee,  or  any  other 
relief,  order  or  direction  whatsoever  concerning  such  charity,  shall  be  con- 
sidered desirable,  and  such  appointment  or  removal,  or  other  relief,  order 
or  direction,  might  now  be  made  or  given  by  the  court  of  chancery  in 
respect  either  of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  lord  chancellor,  intrusted  with  the  care  and  commitment  of  the  custody 
of  lunatics,  it  shall  be  lawful  for  any  person  authorized  in  this  behalf  by 
the  order  or  certificate  of  the  said  board,  or  for  the  attorney-general,  to 
make  application  to  such  district  or  county  court,  or,  as  the  case  may  be, 
to  any  one  of  such  district  or  county  courts,  for  such  order,  direction  or 
relief,  as  the  nature  of  the  case  may  require ;  and  such  district  or  county 
court  shall  entertain  such  application,  and  shall  hear  the  matter  in  open 
conrt,  and  shall  give  such  relief,  and  make  such  orders  and  directions  in 
relation  to  the  matter  of  such  application,  as  might  now  be  made  or  given 
by  the  court  of  chancery  or  by  the  lord  chancellor,  intrusted  as  aforesaid, 
in  a  suit  regularly  instituted,  or  upon  petition,  as  the  case  may  require ; 
and  the  clerk  of  such  county  court  shall  transmit  a  copy  of  sucn  order  or 
direction  to  the  office  in  London  of  the  registrar  of  county  courts  judgments, 
to  be  there  enrolled :  provided  always,  that  no  judge  of  any  district  or 
county  court  shall  be  authorized  to  vary  any  decree,  order  or  direction  of 
the  court  of  chancery,  or  of  any  judge  thereof,  or  to  make  or  give  any  order 
or  direction  inconsistent  or  confiicting  with  any  such  decree,  order  or 
direction  :  provided  also,  that  where  two  or  more  district  or  county  courts 
shall  have  concurrent  jurisdiction  with  respect  to  any  charity  under  this 
act,  no  application  in  respect  of  such  charity  shall  be  made  to  or  entertained 
by  more  than  one  of  such  district  or  county  courts  at  the  same  time. 

XXXin.  The  jurisdiction  hereby  created  and  conferred  on  the  county 
courts  with  respect  to  any  charity  shall  not  be  exercised  by  any  deputy  or 
other  person  wno  may  for  the  time  being  be  appointed  to  sit  and  snail  be 
flitting  for  any  such  judge. 

XXXrV.  Where  two  or  more  district  courts  of  bankruptey  or  county 
courts  shall  concurrently  have  jurisdiction  under  this  act  with  respect  to 
any  charity,  it  shall  be  lawful  for  the  said  board  to  order  to  which  of  such 
courts  any  application  vrith  respect  to  such  charity  shall  be  made ;  and  every 
snch  order  shall  be  conclusive  as  to  the  jurisdiction  with  respect  to  the 
application  referred  to  in  such  order. 

^  XXXY.  It  shall  be  lawful  for  the  said  board  to  direct  that  any  applica- 
tion as  to  any  charity  within  the  jurisdiction  of  any  district  court  of  bank- 
mptoy  or  county  court  shall  be  made  before  a  judge  of  the  court  of  chancery, 
or  as  to  any  charity  within  the  jurisdiction  or  the  court  of  chancery  of  the 
county  palatine  of  Lancaster,  either  before  the  chancellor  or  the  vice- 
chancellor  of  the  same  county  palatine,  or  before  a  judge  of  the  high  court 
of  chancery,  according  to  the  provisions  herein  contained  applicable  to  a 
charity  the  gross  annual  income  whereof  exceeds  thirty  pounds ;  and  in 
■nch  case  such  application  shall  be  made  and  may  be  heard  and  determined 
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District  ooarte  of 
bankruptcy  and 
coonty  coorta  to 
bare  jiuiidictioa 
in  cMwa  of  chari- 
ties the  Inoomes 
of  which  do  Dot 
exceed  8(W. 

See  $eet.  11, 
33  ±  34  Viet, 
e.  186,  extending 
juriedteHtm  to 
60L,po$t. 

Rulei  A,  10,  poit. 


Depaty  sittinir 
for  county  court 
judge  not  to  exer- 
cise jurisdiction. 

Repealed  bf  Vi  A 
81  Viet,  e.  143, 
«.  30. 

Where  two  or 
more  courts  have 
concurrent  juris- 
diction, board  to 
direct  to  which 
court  applications 
Bhallbenuwle. 


Board  may  direct 
cases  within  the 
jurisdiction  of  a 
district  or  county 
court  to  be  taken 
before  a  judge  of 
the  court  of  chan- 
cery in  the  first 
instanoe. 
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Appendix, 


[16  ^  17  rut. 


Ko  Older  of  dto- 
txlct  or  ooanty 
ooart  fbr  the  ap- 
pofntment  or 
remoralof  tni»- 
tees  or  approvftl 
of  a  acbeme  to  be 
▼mlid  uiilett  ooo- 
flrmedbj  board. 


Board,  If  dl»- 
•atlsfled  with  the 
order  of  dintrict 
or  coanty  court, 
may  remit  the 
caie  for  recon- 
sideration, or 
m«y  transfer  the 
matter  to  a  judge 
of  the  court  of 
chanoeiy. 


How  orderB  of 
diAtrict  or  county 
court  under  this 
act  to  be  enforced. 


accordingly,  in  like  manner  as  if  the  gross  annual  income  of  snch  charitj 
exceeded  Uiirtj  poands ;  and  npon  the  prodnction  of  the  order  or  certificato 
containing  snch  direction,  or  of  a  copy  thereof,  the  application  with  respect 
to  which  sQch  order  or  certificate  shall  have  been  made  shall  not  be  enter- 
tained or  proceeded  wiUi  by  snch  district  or  coon^  coort. 

XXXVI.  Whenever  any  order  or  decision  is  made  by  any  district  court 
of  bankruptcy  or  connty  court  for  the  appointment  or  removal  of  any 
tmstee  of  any  charitv,  or  approving  of  any  scheme  for  regnlating  or  direct- 
ing the  administration  of  any  charity,  or  the  estate,  fnnds,  property  or 
income  thereof,  a  copy  of  every  snch  order  or  decision  shall  immediately 
npon  the  making  thereof  be  delivered  or  transmitted  by  the  deputy  registrar 
of  SQch  district  coort,  or  by  the  clerk  of  the  county  court,  as  the  case  may 
be,  together  with  all  reqnisite  particalars,  to  the  said  board,  for  the  purpose 
of  being  considered  by  them ;  and  no  such  order  or  decision  shall  be  valid 
or  effectual  until  the  same  shall  have  beeu  approved  by  the  said  board,  soch 
approval  to  be  testified  by  a  certificate  in  writing,  signed  by  the  secretary 
of  the  said  board,  and  no  such  approval  shall  issae  from  the  said  board  until 
one  calendar  month  shall  have  elapsed  after  the  receipt  by  the  board  of  such 
copy  and  ])articalars. 

XXX  Vn.  In  case  any  such  order  or  decision  as  last  aforesud  of  any 
district  court  of  bankruptcy  or  county  court  shall  not  be  approved  by  tlie 
said  board,  it  shall  be  lawful  for  such  board  to  remit  the  same  for  recon- 
sideration and  decision  by  snch  district  or  county  court,  with  such  remaiks 
and  recommendations  thereon  (if  any)  as  shall  seem  fit  and  expedient  to  snch 
board,  or  in  the  discretion  of  the  board,  to  order  and  direct  that  the  subject- 
matter  to  which  such  order  or  decision  relates,  together  with  such  order  or 
decision,  shall  be  submitted  to  the  consideration  and  decision  of  a  judge  of 
the  court  of  chancery,  and  in  such  last-mentioned  case  no  further  procMd- 
ings  shall  be  had  or  taken  in  the  district  connty  court  with  respect  to  the 
matter  in  question ;  and  in  case  the  order  or  decision  of  the  district  or  countf 
court,  on  the  reconsideration  of  any  order  or  decision  so  remitted  for  recon- 
sideration, be  disapproved  as  aforesaid  by  the  said  board,  such  board  shall 
refer  snch  orders  and  decisions,  and  the  subject-matter  thereof,  to  a  judge 
of  the  court  of  chancery,  or,  as  to  any  charity  within  the  jnrisdicdon  of  the 
court  of  chancery  of  the  county  palatine  of  Lancaster,  either  to  the  chancellor 
or  vice-chancellor  of  the  same  county  palatine,  or  to  a  judge  of  the  high 
court  of  chancery ;  and  where  any  order  or  decision  is  referred  to  a  judge 
of  the  court  of  chancery,  or  of  the  court  of  chancery  of  the  said  county 
palatine  of  Lancaster,  under  this  provision,  such  judge  shall  have  and 
exercise  all  such  jurisdiction,  power  and  authority  in  relation  thereto  as  in 
the  case  of  a  charity  the  gross  annual  income  whereof  exceeds  thirty 
pounds,  and  may  make  such  order  in  relation  to  the  matter  of  such  order 
or  decision  as  to  him  may  seem  proper. 

XXXVin.  Subject  to  any  orders  to  be  made  by  the  lord  chancellor  as 
hereinafter  mentioned,  and  to  the  other  provisions  of  this  act,  all  proceedings 
to  be  taken  in  any  district  court  of  bankruptcy  or  county  court,  and  all  orders 
and  directions  to  be  made  or  given  by  any  such  district  court  or  coontr 
court  by  virtue  of  the  jurisdiction  hereby  created  and  conferred  on  sncn 
court,  shall  respectively  be  subject  to  the  same  rules  and  regulations,  and 
have  the  same  effect,  and  be  registered,  enforced  and  executed  in  the  same 
manner  as  the  other  proceedings,  orders,  judgments  and  directions  of  the 
same  court  under  its  ordinary  jurisdiction,  and  it  shall  be  lawful  for  any 
such  district  court,  or  for  any  county  court,  with  the  consent  of  the  board, 
to  rescind  or  vary  any  order  which  shall  have  been  previously  made  by  such 
court,  without  prejudice  to  any  act  or  matter  in  the  meantime  done  under 
such  order ;  and  for  executing  and  putting  in  force  any  order  to  be  nuuie 
by  any  connty  court  under  this  act,  every  judge  of  any  such  coort  shall  and 
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may  have  and  exercise  all  snch  powers  as  by  the  act  of  the  session  holden 
in  the  ninth  and  tenth  years  of  her  Majesty,  chapter  ninety-five,  are  given 
for  enforcing  the  pajrment  of  any  debt,  damages  or  costs  nnder  the  said 
act. 

XXXIX.  Where  any  person  anthorized  to  make  any  application  nnder  AppeaL 
this  act  (other  than  her  Majesty's  attorney-general  acting  ex  officio),  or  any 
other  person  who  may  have  been  made  a  party  to  any  proceeding  upon  any 
application  nnder  this  act,  is  aggrieved  by  or  dissatisfied  with  any  order 
made  by  any  district  court  of  bankruptcy  or  county  court  upon  any  such 
application  or  any  proceeding  thereon,  he  may,  within  one  calendar  month 
after  the  making  of  such  order,  give  notice  in  writing  to  the  said  court,  and 
also  to  the  said  board,  that  he  is  desirous  to  appeal  against  the  same ;  and 
if  the  said  board  think  it  reasonable  and  proper  that  such  appeal  should  be 
entertained,  and  give  a  certificate  to  that  effect,  such  district  or  county 
court  shall  suspend  any  proceedings  upon  the  order  appealed  against  during 
such  time  as  the  circumstances  may  require ;  and  the  said  board,  if  they  so 
think  fit,  may  require  the  person  giving  any  such  notice  of  appeal  to  become 
bound  with  two  sufficient  sureties,  to  be  approved  by  the  deputy  registrar 
of  such  district  court,  or  by  the  clerk  of  the  county  court,  as  the  case  may 
be,  to  the  treasurers  of  the  said  courts  respectively,  or  such  other  person  as 
the  said  board  may  see  fit,  in  such  sum  as  to  the  said  board  shall  seem 
reasonable,  to  pay  such  costs  of  the  proceedings  on  the  appeal  as  shall  be 
ordered  to  be  paid  by  such  appellant,  and  also  (if  the  said  board  so  think 
fit)  to  indemnify  the  charity  against  the  costs  and  expenses  of  or  attending 
such  appeal ;  and  every  bond  executed  under  this  provision  shall  be  exempt 
from  stamp  duty  :  provided  always,  that  it  shall  be  lawful  for  her  Majesty's 
attorney-general  (acting  ex  officio)^  at  any  time  within  three  calendar  months 
after  the  making  of  any  order  by  a  district  court  or  county  court  under  this 
act,  to  lodge  and  commence  and  prosecute  an  appeal  against  such  order, 
without  giving  any  such  notice  or  becoming  bound  as  aforesaid,  and  every 
such  last-mentioned  appeal  shall  thereupon  be  allowed  by  the  order  of  such 
district  or  county  court,  and  shall  have  such  other  effect  as  any  other  appeal 
nnder  this  act. 

XL.  Where  any  order  allowing  an  appeal  has  been  made  as  aforesaid,  Prooeedingi  on 
the  person  thereby  allowed  to  appeal  shall  within  three  calendar  months  appesL 
present  a  petition  to  the  court  of  chancery,  setting  forth  the  order  appealed 
against  and  the  order  allowing  such  appeal,  and  praying  such  relief  as  the 
case  may  require ;  and  upon  the  hearing  of  such  petition  the  court  may 
confirm,  vary  or  reverse  the  order  appealed  against,  or  may  remit  such 
order  to  the  district  court  of  bankruptcy  or  county  court  by  which  the  same 
was  made,  with  or  without  any  declaration  or  directions  of  the  court  of 
chancery  in  relation  thereto,  or  may  proceed  in  relation  to  the  charity  to 
which  such  order  relates  as  in  the  case  of  an  application  under  this  act  to 
a  judge  of  the  court  of  chancery  at  chambers,  and  any  judge  of  such  court 
sitting  at  chambers  or  in  open  court  may  make  or  give  any  such  orders  ox 
directions  in  relation  to  the  matter  of  such  order  as  he  may  see  fit,  or 
the  court  may  make  such  other  order  in  relation  to  the  matter  of  any 
such  appeal  as  to  the  court  may  seem  just,  and  as  might  be  made  in  the 
case  of  a  suit  regularly  instituted,  or  a  petition,  as  the  case  may  require ; 
and  in  case  the  party  allowed  to  appeal  do  not  within  such  three  calendar 
months  present  such  petition  of  appeal,  the  order  against  which  such  appeal 
was  allowed  shall  be  final;  and  in  case  any  costs  adjudged  on  any  such  Bond  to  prcweente 
appeal  to  be  paid  by  the  party  allowed  to  appeal  be  not  paid,  such  bond  as  »pp«"i  majr  bo 
aforesaid  may  be  put  in  suit,  and  the  money  to  be  recovered  on  every  snch  ^^  **  "***• 
bond  shall  be  applied  to  indemnify  the  charity  estate  or  the  person  damni- 
fied, or  otherwise  in  such  manner  as  the  justice  of  the  case  may  require, 
and  the  court  or  judge  by  whom  snch  appeal  may  have  been  heard  shall 
think  fit. 
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XLL  ProTided  alwajs,  thmt  no  jadge  of  the  court  of  chanooy,  nor  my 
district  court  of  bankmptcj  or  countj  court,  shall  apon  any  proceedm^ 
ander  this  act  hare  jurudictioo  to  tij  or  determine  the  title  at  law  or  m 
eqaitr  to  anj  real  or  personal  property,  or  any  term  or  interest  therein*  as 
between  any  charity  or  the  tmstee  thereof,  and  any  person  holding  or 
claiming  soch  real  or  personal  property,  term  or  interest  adrersely  to  such 
charity,  or  to  try  or  determine  any  question  as  to  the  existence  or  eztentof 
any  charge  or  trust. 

XIIL  Before  any  applicadon  shall  he  made  to  any  judge  of  the  court  of 
chancery,  or  to  any  district  court  of  bankruptcr  or  county  court,  under  any 
of  the  provisions  herein  contained  for  the  establishment  or  alteration  of  a 
scheme  or  the  appointment  or  removal  of  any  trustees  or  trustee,  notice  in 
writing  of  such  intended  application  shall  be  given  in  such  form  and  man- 
ner as  the  said  board  shall  have  directed  ;  and  if  the  order  be  that  such 
notice  be  affixed  to  or  near  the  door  of  any  parish  or  district  church,  the 
incumbent  and  churchwardens  of  such  parish  or  district  are  herebj  re- 
spectively required  to  allow  such  notice  to  be  affixed  and  to  remam  so 
affixed  during  such  period,  not  less  than  fifteen  days,  as  the  said  board 
shall  have  ordered ;  and  in  any  case  in  which  the  order  shall  be  that  such 
notice  shall  be  affixed  to  any  place,  eyidence  that  the  same  has  been  so 
affixed  shall  be  deemed  and  taken  tA  prima  facie  eyidence  that  it  has  re- 
mained affixed  during  the  period  prescribed  by  the  board. 

XLIIL  Every  application  to  any  jud^  or  court  under  the  inrisdictioD 
created  or  conferred  by  any  of  the  provisions  of  this  act,  may  be  made  by 
her  Majesty's  attorney-general,  or,  subject  to  the  provisions  aforesaid,  by 
all  or  any  one  or  more  of  the  trustees  or  persons  administering  or  dainune 
to  administer  or  interested  in,  the  charity  which  shall  be  the  subject  m. 
such  application,  or  any  two  or  more  inhabitants  of  any  parish  or  place 
within  which  the  charity  is  administered  or  applicable ;  and  it  shall  be 
lawful  for  her  ^lajesty's  attorney-general  for  the  time  being  acting  ex 
qfieic,  to  make  application  by  petition  to  the  court  of  chancery  with 
respect  to  any  chanty  under  the  provisions  of  the  act  passed  in  the  fifty- 
second  year  of  King  George  the  Third,  chapter  one  hundred  and  one,  or 
under  the  provisions  of  any  act  or  acts  passed  or  to  be  passed  authorising 
the  application  to  the  same  court  by  petition  according  to  the  proTiaions  of 
the  said  act. 

XLIV.  For  the  purposes  of  determining  the  jurisdiction  under  this  act 
with  respect  to  any  chari^,  or  the  right  to  appeal  from  the  determinatioa 
of  a  judge  of  the  court  of  chancery,  it  shall  be  lawful  for  the  said  board  to 
declare,  according  to  such  judgment  as  they  may  be  able  to  form  upon  the 
returns  or  statements  before  them  in  relation  to  any  charity,  whetoer  the 
gross  annual  income  for  the  time  being  of  such  charity  does  or  does  not  ex- 
ceed thirty  pounds  or  one  hundred  pounds  (as  the  case  may  require),  and  a 
statement  in  any  certificate  or  order  of  the  said  board  that  according  to 
such  judgment  as  aforesaid  the  gross  yearly  income  of  any  charity  does  or 
does  not  exceed  thirty  pounds  or  one  hundred  pounds,  snail  be  sufficient 
evidence  of  the  amount  of  the  gross  annual  income  of  such  charity,  for 
the  purpose  of  determining  such  jurisdiction  or  right  to  appeal  as  afore- 
said ;  and  any  certificate  or  order  made  by  the  said  board  under  this  act, 
*  authorizing  any  proceeding  or  application  concerning  any  charity  to  be 
taken  or  made  to  any  district  court  of  bankruptcy  or  county  court,  or  to  the 
court  of  chancery  or  any  judge  thereof,  shall  state  that  the  groes  annual 
income  for  the  time  being  of  such  charity  does  not  exceed  thirty  pounds,  or 
does  exceed  thirty  pounds  (as  the  case  may  be) :  prorided  alwa^  that 
where  any  charity  or  the  trustees  thereof,  In  addition  to  the  principal  en- 
dowment for  its  general  objects  and  purposes,  shall  be  possessed  of  or  en- 
titled to  any  other  endowment  for  any  particular  or  special  object  or  par- 


cap.  137.]  Charitable  Trusts  Act,  1853.  663 

pose  arising  oat  of  or  in  its  nature  or  application  connected  with  the 
general  objects  or  purposes  of  snch  charity,  it  shall  be  lawful  for  the  said 
board,  having  regard  to  the  circumstances  of  each  such  case,  and  to  the 
object  and  extent  of  the  proposed  application  and  litigation,  to  determine 
whether  snch  endowment  for  such  particular  or  special  object  or  purpose 
should,  for  the  purpose  of  jurisdiction  and  proceedings  under  this  act,  be 
considered  and  treated  as  forming  part  of  the  general  endowment  of  the 
charity,  or  as  a  separate  or  independent  charity,  and  such  board  shall  frame 
their  certificate  or  order  accordingly. 

XLV.  The  lord  chancellor  shall  make  snch  orders  for  regulating  pro-  Lord  Chanoellor 

ceedings  by  and  before  the  judges  of  district  courts  of  bankruptcy  and  tomakeOTdciB 

county  courts  under  this  act,  and  for  fixing  and  determining  the  fees  to  be  m^SSliS^^tore 

taken  in  respect  of  such  proceedings,  as  he  may  see  fit ;  and,  subject  to  diatriet  and 

such  orders,  such  judges  may  regulate  the  proceedings  before  them  re-  county  oomts. 

spectively  so  as  to  render  them  as  summary  and  inexpensive  as  conve-  See  Rulettpo**, 
niently  may  be. 

XLVI.  Reservation  of  rights  and  privileges  of  Church  of  England 
with  respect  to  charities, 

XLVJI.  Secretary  to  he  treasurer  of  charities;  such  treasurer  to  be  a 
oarporation. 

XLVIIL  Land  holden  upon  trtut  for  a  eharity^  subject  to  jurisdiction 
of  court  of  chancery  and  of  judge ,  may  be  vested  in  treasurer.    Proviso. 

XLIX.  Orders  may  be  made  revesting  land,  t^c,  in  the  trustees  of  the 
charity, 

L.  Treasurer  to  be  a  bare  trustee, 

LI.  The  secretary  for  the  time  being  of  the  said  board,  and  such  other  judge  maj  order 
public  officer  or  officers  as  the  lord  chancellor  shall  appoint,  shall  be  official  tmsteee,  ftc. 
trustees  of  charitable  funds,  and  where  trustees  or  other  persons  having  in  J^onSfii  to  a 
their  names,  or  in  the  name  of  any  deceased  person  of  whom  they  are  re-  charity  subject  to 
presentatives,  in  the  books  of  the  Bank  of  England,  or  of  the  East  India  or  his  juriadicUon 
South  Sea  Company,  or  of  any  other  public  company,  any  annuities,  stock  ^  SSSateMteee. 
or  shares,  or  holding  any  government  or  parliamentary  or  other  securities 
in  trust  for  any  charity,  shall  be  desirous  to  transfer  or  deposit  the  same  to 
or  with  the  said  official  trustees  in  trust  for  snch  charity,  or  where  any  per- 
sons shall  be  desirous  of  transferring  or  depositing  as  aforesaid  any  annui- 
ties, stocks,  shares  or  securities  for  discharging  any  legacv  or  charge  given 
or  made  to  or  for  the  benefit  of  any  charity,  or  where  it  shall  appear  to  the 
ODnrt  of  chancery,  or  to  any  j  udge  of  snch  court,  or  of  any  district  court  of 
bankruptcy  or  county  court  having  jurisdiction  under  this  act,  that  any 
annuities,  stock,  shares  or  securities  held  in  trust  for  any  charity  ought, 
for  the  purpose  of  security  or  convenient  administration,  to  be  transferred 
or  deposited  as  aforesaid,  it  shall  be  lawful  for  such  court  or  jud^  to  order 
the  transfer  or  deposit  of  snch  annuities,  stock,  shares  or  seconties  to  or 
with  such  official  trustees. 

Ln.  The  secretary  of  the  said  board  shall  keep  separate  accounts  of  the  Secretaiy  to  keep 
annuities,  stock,  shares  and  securities  belonging  to  each  separate  charity,  "t'JJJiJ  ^2US^ 
and  the  said  official  trustees  shall  pay  the  dividends  or  interest  or  income  ^laHty. 
thereof  to  the  trustees  or  persons  acting  in  the  administration  of  such 
charity,  or  otherwise  dispose  thereof,  and  transfer  such  annuities,  stock, 
shares  or  securities  (when  occasion  shall  re(^uire),  as  the  court  of  chancery, 
or  any  jndge  of  such  ooart»  or  of  any  district  court  of  bankruptcy,  or 
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ooantY  oonrt  hATing  jnriadiction  under  this  act  or  other  lawful  anthoritj, 
shall  direct. 

LIII.  TruMtees  nuty  drpotU  deeds,  ^e.,  for  security  in  a  repository 
provided  by  the  hoard. 

LIV.  Power  to  hoard  to  frame  schemes  for  the  appropruUien  of 
charitable  property  to  varied  trusts. 

LV.  Xotiee  to  he  given  before  approval  of  schemes,  and  olffeeHons  may 
he  submitted  for  the  consideration  of  the  hoard. 

LVL  Board  may  alter  or  modify  or  approve  of  schemes. 

LV II.  7%e  matter  of  schemes  may  he  referred  to  an  inspector/or  local 
inquiry. 

L  VIII.  Inspectors  to  report  the  result  of  inquiry  to  the  hoard. 

LIX^  Every  scheme  to  he  approved  hy  the  said  board  shall  be  certified 
bj  them,  and  for  that  porpose  shall  be  embodied  in  a  certificate  to  be  made 
by  the  said  board,  and  s^ed  with  their  seal ;  and  in  every  case  a  copy  of 
such  certificate  shall  be  deposited  in  some  convenient  place  within  the 
parish  or  one  of  the  parishes  or  the  district  in  which  the  charity  in  qnestion 
shall  wholly  or  partially  be  situated  or  administered,  and  at  the  office  in 
London  of  the  registrar  of  connty  courts  judgments, and  a  notice  shall  also 
be  given,  in  such  manner  as  the  board  shall  direct,  which  notice  shall  refer 
to  uie  certificate  so  deposited,  and  shall  state  the  intention  of  the  board  to 
proceed  with  the  scheme  thereby  certified. 

LX.  Annual  report  to  be  laid  before  parliament,  which  shall  set  forth 
all  the  schemes  approved. 

LXI.  Accounts  of  trustees  of  charities  to  he  delivered  to  the  clerhs  of 
county  courts,  clerhs  of  the  peace,  and  to  the  hoard.  Rep.  by  s.  4A  if 
18  4'  19  Vict.  c.  124. 

LXn.  This  act  shall  not  extend  to  the  univeroties  of  Oxford,  Cam- 
bridge, London  or  Durham,  or  any  college  or  hall  in  the  said  universitieB 
of  Oxford,  Cambridge  and  Durhun,  or  to  any  cathedral  or  collegiate 
church,  or  to  any  building  registered  as  a  place  of  meeting  for  religjons 
worship  with  the  registrar-general  of  birtiis,  deaths  or  marriages  in  Eng- 
land and  Wales,  and  bond  fide  used  as  a  place  of  meeting  for  religiooa 
worship ;  nor  shall  this  act,  for  the  period  of  two  years  from  the  passing 
thereoi,  extend  or  be  in  any  manner  applied  to  chanties  or  institutions,  the 
funds  or  income  of  which  are  applicable  exclusively  for  the  benefit  of  pca> 
sons  of  the  Roman  Catholic  persuasion,  and  whidi  are  under  the  super- 
intendence or  control  of  persons  of  that  persuasion ;  nor  shall  this  act  extend 
or  be  applied  to  the  commissioners  of  Queen  Anne's  bonn^,  or  to  the 
British  Museum,  or  to  any  friendly  or  benefit  society,  or  sayings  bank,  or 
any  institution,  establishment  or  society  for  religions  or  other  charitable 
purposes,  or  to  the  auxiliary  or  branch  associations  connected  therewith, 
wholly  maintained  by  voluntary  contributions,  or  any  bookselling  or  pub- 
lishing business  carried  on  by  or  under  the  direction  of  any  society  wholly 
or  partially  exempted  from  this  act,  so  far  as  such  business  is  or  shall  m 
carried  on  by  means  of  voluntary  contributions  onl^,  or  the  capital  or  stock 
of  such  business ;  and  where  any  charity  is  maintained  partiy  by  voluntaiy 
subscriptions  and  partly  by  income  arismg  from  any  endowment,  the  powers 
and  provisions  of  the  act  shall,  with  respect  to  such  charity,  extend  and 
apply  to  the  income  from  endowment  only,  to  the  exclnsion  of  ToUmtaiy 
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subscriptions,  and  the  application  thereof;  and  no  donation  or  heqnest 
nnto  or  in  trust  for  any  snch  charity  as  last  aforesaid,  of  which  no  special 
application  or  appropriation  shall  be  directed  or  declared  by  the  donor  or 
tertator,  and  whicn  may  legally  be  applied  by  the  goyeming  or  managing 
body  of  such  charity  as  income  in  aid  of  the  yolnntary  sabscriptions,  shaU 
be  subject  to  the  jurisdiction  or  control  of  the  said  board,  or  the  powers  or 

{>royisions  of  this  act ;  and  no  portion  of  any  such  donation  or  bequest  as 
ast  aforesaid,  or  of  any  yolnntary  subscription,  which  is  now  or  shall  or 
may  from  time  to  time  be  set  apart  or  appropriated  and  inyested  by  the 
goyeming  or  managing  body  of  the  charity,  for  the  purpose  of  being  held 
and  applied  or  expended  for  or  to  some  defined  and  specific  object  or  pur- 
pose connected  with  such  charity,  in  pursuance  of  any  rule  or  resolution 
made  or  adopted  by  the  goyeming  or  managing  body  of  such  charity,  or  of 
any  donation  or  bequest  m  aid  of  any  fund  so  set  apart  or  appropriated  for 
any  such  object  or  purpose  as  aforesaid,  shall  be  subject  to  the  jurisdiction 
or  control  ot  the  said  board  or  the  powers  or  proyisions  of  this  act ;  and 
nothing  in  this  act  shall  subject  the  funds  or  property  of  any  missionary  or 
other  similar  society,  or  the  missionaries,  teachers  or  officers  of  such  society, 
or  of  any  branch  thereof,  which  funds  or  property  shall  not  be  within  the 
limits  of  England  or  Wales,  to  the  jurisdiction  of  the  said  board  :  proyided 
always,  that  the  said  exemption  shall  not  extend  to  any  cathedral,  col- 
legiate, chapter  or  other  schools. 

LXm.  Exempted  charities  may  petition  commissioners  to  have  benefit 
of  act. 

LXIV.  Disputes  among  members  of  exempted  charities  may  be  referred 
to  arbitration  of  commisnoners. 

LXV.  Legal  estate  of  lands  now  vested  in  municipal  corporations  on 
charitable  trusts  to  be  vested  in  trustees.    5^6  Will.  4,  c.  76. 

LXVI.  In  the  construction  of  this  act,  except  where  the  context  or  other  interpreUtion  of 
proyisions  of  the  act  may  require  a  different  constraction,  the  expression  *«""■• 
"  court  of  chancery''  shall  mean  and  include  the  master  of  the  rolls  and 
eyery  judge  of  the  court  of  chancery  in  England ;  the  expression  "  lord 
chancellor"  shall  mean  and  include  the  lord  chancellor  of  Great  Britain  and 
the  lord  keeper  and  commissioners  of  the  great  seal  of  Great  Britain  for  the 
time  being ;  the  expressions  "  district  court  of  bankruptcy"  and  "  district 
court''  sh^  mean  and  include  eyery  district  court  of  bankruptcy  established 
or  to  be  established  under  the  act  of  the  fifth  and  sixth  years  of  the  reign 
of  her  present  Majesty,  chapter  twenty-two,  or  under  any  other  act  or  acts 
passed  or  to  be  passed  for  iht  alteration  or  amendment  or  the  extension  of 
the  same  act,  or  for  the  establishment  of  any  district  court  or  courts  of 
bankruptcy  in  England  or  Wales,  and  eyery  commissioner  or  judge  of  eyery 
such  district  court ;  the  expression  "  county  court"  shall  mean  and  include 
eyery  county  court  holden  or  established  or  to  be  holden  or  established  under 
the  act  of  tne  ninth  and  tenth  years  of  her  Majesty,  chapter  ninety-fiye,  or 
any  act  or  acts  passed  or  to  be  passed  for  the  alteration  or  extension  of  the 
same  act,  and  eyery  judge  of  any  snch  court;  the  expression  *'  charity"  shall 
mean  eyery  endowed  foundation  and  institution  taking  or  to  take  effect  in 
England  or  Wales,  and  coming  within  the  meaning,  purriew  or  interpreta- 
tion of  the  statute  of  the  forty-third  year  of  Queen  Elizabeth,  chapter  four, 
or  as  to  which,  or  the  administration  of  the  reyenues  or  property  whereof, 
the  court  of  chancery  has  or  may  exercise  jurisdiction;  the  expression 
"  trustee"  of  any  chanty  shall  mean  and  include  eyery  person  and  corpora- 
tion seised  or  possessed  of  or  entitled  to  any  real  or  personal  estate,  or  any 
interest  therein,  in  trust  for  or  for  the  benefit  of  such  charity,  or  all  or  any 
of  the  objects  or  purposes  thereof,  and  eyery  member  of  any  such  cor- 
poration; and  the  expression  *'the  board"  shall  mean  the  said  charity 
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oomminonera  ritting  as  a  board  under  thiB  act;  and  the  expraDon 
"endowment"  shall  mean  and  indode  all  lands  and  real  estate  whataoerer, 
of  any  tenure,  and  taaj  charge  thereon,  or  interest  therein,  and  all  sfeodc% 
fmids,  monies,  secnrities,  inyestments  and  personal  estate  whatsoeTer,  whidi 
shall  for  the  time  being  belong  to  or  be  held  in  tmst  for  any  diaiity,  or 
for  all  or  any  of  the  objects  or  purposes  thereof;  and  the  cupieesion 
**  land"  shall  extend  to  and  include  manors,  messuages,  buildings,  tene- 
ments and  hereditaments,  corporeal  and  incorporeal,  of  eTery  tenure  and 
description. 

Extent  of  act.  LX  VIL  This  act  shall  not  extend  to  Scotland  or  Ireland. 

Sbort  utto.  LXYUI.  This  act  may  be  cited  as   **  The  ChariUble  Trusts  Act, 

1863." 
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Orders  ybr  regulating  Proceedings  by  and  before  the  Judges      chautablb 
of  County  Courts  under  "  The  Charitable  Trusts  Act^    ""^gJJ^"*' 
1853,"  and  for  fixing  and  determining  the  Fees  to  be 
taken  in  respect  of  such  Proceedings,  made  by  the  Right 
Honourable  Robert  Monsey  Baron    Cranworthy   Lord 
High  Chancellor  of  Great  Britain, 

Whereas,  in  pursuance  of  "  The  Charitable  Trusts  Act,  1863,"  certain 
orders  were,  on  the  8th  day  of  December,  1853,  made  by  me,  for  regulating 
proceedings  b^  and  before  the  judges  of  the  county  courts,  and  for  fixing 
and  determining  the  fees  to  be  taken  in  respect  of  such  proceedings,  and 
such  orders  were  limited  to  be  in  force  until  further  orders  should  l^  made 
for  regulating  such  proceedings  as  aforesaid :  Now,  seeing  fit  to  make  such 
further  orders,  I  hereby  reyoke  the  said  orders  of  the  8th  day  of  December, 
1863 :  and,  in  pursuance  of  "  The  Charitable  Trusts  Act,  1863,"  I  hereby 
direct  that  the  orders  hereinafter  mentioned  shall  be  used  in  the  county 
courts  for  regulating  proceedings  by  and  before  the  judges  of  the  county 
courts,  and  for  fixing  and  determining  the  fees  to  be  taSaen  in  respect  of 
such  proceedings  until  further  orders  shall  be  made  by  me  for  the  same 
purpose,  under  "  The  Charitable  Trusts  Act,  1863." 
March  Sthf  1864.  Cranworth,  C. 

I.  The  clerk  of  every  county  court  shall  keep  a  book,  to  be  called  "  The  BeoonL 
Charitable  Trusts  Book,"  in  which  all  proceedings  taken  in  that  court  in 
matters  of  charitable  trusts  shall  be  recorded  in  the  form  in  the  schedule 
hereunto  annexed. 

n.  When  any  person  has  obtained  the  required  order  or  certificate  from  Prooeedlnfpi  by 
the  charity  commissioners,  and  he  is  desirous  of  taking  proceedings  in  the  priv»t«  pommt. 
county  court,  he  shall  produce  such  order  or  certificate  to  the  clerk,  who  8. 17,  amk, 
shall  retain  and  file  the  same  in  numerical  order  in  his  office,  and  the  party 
producing  such  order  or  certificate  shall  be  deemed  the  plaintiff  in  such 
proceedings :  and  the  person  served  with  a  summons  under  Order  IV.  shall 
be  deemed  the  defendant. 

III.  When  the  attorney-general  shall  propose  to  take  proceedings  in  the  Proceeding!  by 
county  court,  he  shall  cause  to  be  delivered  or  transmitted  to  the  clerk  a  *ttomey-genemL 
written  statement  showing  the  nature  and  object  of  the  proposed  proceed-  8. 18,  ante, 
ings,  and  the  clerk  shall  retain  and  file  such  statement  in  numerical  order 
in  nis  office,  and  the  attorney-general  shall  in  such  proceedings  be  deemed 
the  plaintiff  ;  and  the  person  served  with  a  summons  under  Order  IV.  shall 
be  deemed  the  defendant. 

rV.  Upon  the  production  of  any  order,  certificate  or  statement  herein-  saimnoiM. 
before  mentioned,  the  clerk  shall  at  the  instance  of  the  plaintiff  prepare  a  s.  8S,  onie. 
summ/ms  thereon  in  the  form  set  forth  in  the  schedule  hereunto  annexed,  in 
which  shall  be  stated  the  substance  of  the  order,  certificate  or  statement. 
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Apptmdix. 


offi 
md  DoUc* 


ft,n. 


to  be  KTTCd 


sod  be  ahmll  nuke  m  manj  cofAa  ^btnoi  u  diere  are  {Msties  leqmrcd  br 
tibe  pUoDtiif,  in  writine,  to  be  snmmoocd,  and  two  additiooal  cofiit*,  tbe 
one  to  be  filed  in  tbe  clok't  office,  and  tbe  oCber  to  be  nrifUti.il  to  tbe 
cbarit  J  eooumaBooen. 

y.  Tbe  clerk,  if  nqmied  bj  tbe  pbuntHE,  dball 
attend  proceedings  in  tbe  form  set  fortb  in  tbe  said 
on  an  J  persons  indicated  bj  tbe  plaintiff,  in  writing, 
UK/ned  onder  tbe  last  preceding  order,  and  tbe 
manj  copies  tbereof  as  tbere  are  persons  to 
gifen,  and  two  additiooal  copies,  one  to  be  filed  in 
to  be  transmitted  to  tbe  cbaritj  commiwionrrs. 

VI.  Tbe  clerk  riiall  fortbwith  transmit  bj  prepaid  poat  letter  a  copj  of 
tbe  summons  to  eacb  of  tbe  parties  reqoired  to  appear,  and  a  oopj  of  tbe 
notice  to  attend  proceedings  to  each  of  tbe  persons  indicated  bj  me  plain- 
tiff, and  snch  transmission  sball  be  snffinmt  senrioe,  unieas  tbe  judge  aball 
in  an  J  case  otberwise  direct. 


sfaaD  make  ss 
"notice  is  to  be 
and  tbe  otber 


Itotiee  of  tearing. 


iKrttoea  to  be 
famed  In  certain 


8.  n. 

Jndge^f  power. 
8.n. 


Jodge'fnote 
Inordinary 

8.tS. 


Jndfe^s  note 
where  attomey- 
genenJ  prooeede. 

8.4S. 


Cop7  ctf  proceed- 
ings to  be  Mnt  to 
oommlaiioneni, 

8.  It. 

Fees  when  In- 
come of  charity 
exceeds  KM. 

8.40. 


Feei  where  In- 
come does  not 
exceed  10/. 

8.tf. 


YEL  Wbere  the  plaintiff  does  not  require  anj  smmmoms  or  notice  to 
attend  proceedings  to  be  issued,  tbe  clerk  shall  prepare  a  notice  ef  hear- 
ing,  in  tbe  form  set  forth  in  the  said  scbedole,  and  two  additional  copies 
thereof,  one  to  be  filed  in  his  office,  and  the  other  to  be  transmitted  to  tbe 
charitr  commisRioners,  and  shall  either  delirer  sndb  notice  to  the  plaintiff, 
or  caiue  it  to  be  senred  on  him  by  prepaid  post  letter,  unless  the  judge  shall 
in  anj  case  otherwise  direct. 

Vm.  In  all  cases  it  shall  be  competent  for  tbe  clerk,  if  required  bj  tbe 
plaintiff,  to  summon  some  persons,  and  to  serre  others  with  either  or  both 
of  tbe  said  notices  ;  or  to  serre  a  notice  of  hearing  on  the  i^aintiff,  and  a 
notice  to  attend  proceedings  on  any  other  person. 

DC.  In  all  cases  it  shall  be  competent  for  the  judge  to  direct  in  anj  case 
what  persons,  or  additional  persons,  shall  be  serred  with  a  9umimon»  or 
fuftice  to  attend  proceedings  or  notice  of  hearing, 

X.  Upon  the  requisition  of  the  charity  commissioners,  a  copy  of  the 
judge's  note  of  the  evidence  taken  at  the  hearing,  or  such  part  thereof  as 
may  be  rer|nired  by  the  commissioners,  shall  be  transmitted  under  the  seal 
of  the  court  by  the  judge  to  them  at  their  office  by  post  or  otherwise. 

XI.  Upon  the  requisition  of  the  attorney-general  in  proceedings  insti- 
tuted by  nim  a  copy  of  the  judge's  note  of  the  eTidence  taken  at  the  hear- 
ing, or  such  part  thereof  as  may  be  required  by  the  attorney-general,  shall 
be  transmitted  under  the  seal  of  the  court  to  him  by  post  or  otherwise. 

XIL  A  copy  of  the  summons,  notice  to  attend  proceedings,  notice  to 
appear,  together  with  a  copy  of  the  order  made  by  the  court,  shall  in  all 
cases  be  transmitted  by  the  clerk,  forthwith  after  the  hearing,  by  poat  or 
otherwise,  as  the  judge  shall  direct,  to  the  office  of  the  commissioners. 

Xin.  Where  the  annual  income  of  the  charity  exceeds  ten  pounds,  the 
court  fees  shall  be  payable  as  in  cases  within  the  ordinary  jurisdiction  of  the 
court,  without  prejudice  to  the  privilege  of  the  attorney-general  as  to  costs, 
and  the  charitable  funds  may  be  made  liable  to  the  payment  thereof,  at  the 
discretion  of  the  judge. 

XrV.  Where  the  annual  income  of  the  charity  does  not  exceed  the  sum 
of  10^.  no  fees  of  court  shall  be  payable  out  of  the  funds  of  the  charity ; 
nor  shall  any  fees  be  ]>aid  by  any  party  to  tbe  proceeding,  unless  the  judge 
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shall,  in  his  discretion,  order  any  of  the  parties  to  the  proceeding  before 
him  to  pay  snch  fees  of  coort  as  he  shall  think  fit,  without  prejudice  to  the 
priyilege  of  the  attorney-general  as  to  costs. 

XV.  Where  more  than  one  charity  is  joined  in  one  application,  one  set  Fe««  where 

of  court  fees  only  shall  be  payable,  such  fees  to  be  calculated  on  the  aggre-  ««^^ei»l  duurlties 
gate  amount  of  the  incomes  of  the  charities  so  joining.  ^^^'^* 

XVI.  Where  court  fees  are  payable,  they  shall  be  calculated  according  Few  bow  calca- 
to  the  scale  of  fees  applicable  to  proceedings  for  the  recorery  of  tenements  uted. 

under  the  9  &  10  Vict  c.  95,  s.  122  (tf),  the  annual  income  of  the  charity,  S.  4ft. 
like  the  annual  rent  of  the  tenement,  being  treated  as  the  basis  of  calcula- 
tion. 

XVII.  At  the  hearing,  any  person  who  has  been  summoned,  or  has  re-  wbo  may  appear 
ceired  notice  to  attend  proceedings,  or  who  is  authorized  to  apply  under  at  hearing, 
sect.  43  of  "  The  Charitable  Trusts  Act,  1853,"  may  appear,  and  shall  be  S.  48. 

heard  to  oppose  the  application  authorized  by  the  order  or  certificate  of  the 
commissioners,  or  the  statement  of  the  attorney-general,  subject  to  the  pay- 
ment of  such  costs  as  the  judge  shall  direct 


XVrn.  The  order  or  certificate  of  the  commissioners  or  statement  of  Effect  of  commla- 
the  attorney-general,  as  to  the  amount  of  the  annual  income,  shall  be  con-  sioners*  order  or 
dnsive  on  the  court ;  and  the  other  statements  contained  in  the  certificate  Stoiw*5«^- 
or  order  of  the  commissioners  or  the  statement  of  the  attorney-general,  sutement. 
shall,  unless  disputed,  be  taken  as  true.  S.  44. 


attorney  •geneiallB 


XIX.  Where  any  person  is  desirous  of  appealing  against  an  order  made  AppeaL 
by  the  court  in  any  matter  of  a  charity,  he  shall,  within  one  calendar  month  s.  S9. 
after  making  sach  order,  give  notice  in  writing,  stating  the  grounds  of  such 
intended  appeal  to  the  court ;  and  such  notice  may  be  seired,  by  post  or 
otherwise,  on  the  clerk  of  the  said  court  at  his  office. 

XX.  The  forms  contained  in  the  schedule  may  be  varied  by  the  court.  Forma, 
according  to  the  circumstances  of  each  case. 

XXI.  The  enactments,  secretary  of  state's  orders,  practice  and  forms  in  Practice  to  con- 
feree and  used  in  the  county  courts  shall,  subject  to  the  foregoing  orders,  tinue,  subject  to 
be  adopted  with  reference  to  proceedings  in  matters  of  charitable  trusts,  so  ^**  <wd«». 
far  as  the  same  are  applicable,  mutatu  mutandis. 


XXIL  The  accounts  of  trustees  of  charities,  when  deliyered  to  the  clerk  Clerk'e  datiei  as 
of  the  county  court,  shall  bo  filed  by  him  in  numerical  order,  and  annually  ^  trusteee" 
indexed  alphabetically  according  to  the  titles  of   such  charities,  or  the  ■*'**"°'** 
names  or  description  by  which  they  are  known  or  may  be  identified.  8.  61,  repeaM  fty 

''•'•'  J  *.  44, 18  ft  19  Vict 


(a)  See  19  &  20  Vict  c.  108, 8.  60,  and  Schodole  (C). 


c.  134. 
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SCHEDULE  OF  FORMS. 


Summons. 

In  the  conntj  conrt  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  eharity.'] 
No.  of  charity. 

• 

[Namef  description  and  address  of  party  to  be  summoned.']    Yoa  are 
hereby  sammon^  to  appear  at  a  connty  court  to  be  holden  at  on  ^e 

day  of  18     at  the  hour  of  in  the  forenoon,  npon  the 

hearing  of  an  application  which  has  been  made  to  the  conrt  in  the  matter 
of  the  above  chanty,  by  which  it  is  suggested  [here  state  tubstanee  of 
order,  certificate  or  statemenf].  And  yon  are  mformed,  that  if  yon  do 
not  attend  pursuant  to  the  requisition  of  this  summons,  the  court  may  pro- 
ceed in  the  matter  in  your  absence,  and  make  such  order  as  may  appear 
just  therein.  And  you  are  further  informed,  that  if  you  do  not  obey  sach 
order,  you  will  be  liable  to  be  imprisoned  by  order  of  the  court. 

A.  B.,  clerk  of  the  court 
Dated  this  day  of  18    . 


Notice  to  attend  Proceedings. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity"]. 
No.  of  charity. 

[NdmCy  description  and  address  of  party  to  whom  notice  is  to  he 
given.]  Take  notice,  that  the  hearing  of  an  application  in  the  matter  of 
the  above  charity,  by  which  it  is  sngg^ted  [here  state  substance  of  order y 
certificate  or  statement^  will  take  place  on  the  day  of  18    , 

at  the  above  county  court. 

The  object  of  this  notice  is,  that  if  you  are  desirous  of  attending  the 
said  hearing,  ^ou  are  at  liberty  to  do  so,  and  you  may  be  heard  in  support 
of  any  objection  you  have  to  such  proceedings  in  respect  of  the  above 
charity. 

But  if  you  do  not  attend  at  the  hearing,  yon  will  not  be  subject  to  any 
costs  or  penalty  in  respect  of  such  non-attendance. 

A.  B.,  clerk  of  the  court. 
Dated  this  day  of  18    . 
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Notice  of  Heariug. 

In  the  coontj  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity.'] 
No.  of  charity. 

[Name,  description  and  address  of  party  to  whom  notice  U  to  be 
given.]  Take  notice,  that  the  hearing  of  the  application  in  the  matter  of 
the  ahore  charity  is  appointed  to  take  place  at  this  conrt  on  the  day 

of  18    .• 

A.  B.,  clerk  of  the  court. 

Dated  this  day  of  18    . 

•  This  should  be  at  the  earliest  convenient  sitting  of  the  court. 


Form  of  Becord. 

Ashley,  Ladt,  Charity  of.    In  the  matter  of. 
No.l. 

On  the  day  of  18      an  order  [certificate  or  statement,  as 

the  case  may  be]  was  produced  by  [state  the  party  producing  or  trarn^ 
mitting  it]^  and  the  same  has  been  nnmborcd  1  [or  as  the  case  may  be, 
according  to  the  priority  of  production  to  the  clerk. 

On  the  day  of  18    a  summons  [or  other  process,  as  the  case 

may  be],  was  issued  and  directed  to  be  served  by  post  [or  otlierwise,  as  the 
case  may  be]  on  [state  the  parties],  requiring  nim  [her  or  them,  as  the 
case  may  be]  to  appear  at  this  court  on  the  day  of  18    • 

At  a  court  holden  on  the  day  of  18    appeared  [state  parties 

appearing,  or  reasons  for  not  appearing  ^  and  whether  they  appeared  by 
counsel  or  othermise.  If  any  a^ournment  takes  place,  state  the  cause 
thereof  and  a^journjn&nt  and  until  fvhen  adjourned ;  then  on  the  ad- 
journment day,  proceed  in  a  similar  manner  as  on  the  first  day  of  hear- 
ing; and  the  sams  on  every  successive  adjournment  day.  When  the 
matter  is  finally  disposed  of,  then  proceed] — 

The  matter  haying  been  heard,  the  court  made  the  following  order  [here 
state  the  order.  If  any  other  proceedings,  whether  before  or  after  the 
final  order,  are  taken  in  the  matter,  they  must  be  recorded  in  a  similar 
manner  in  their  proper  places.  It  mill  not  be  necessary  to  set  forth  on 
the  record  any  of  the  ev^iden^^e^  as  that  will  appear  on  the  judge's  notes; 
but  any  docuTnent  produced^  or  amy  copy  tnereof,  which  the  judge  re- 
quires to  be  filed,  should  be  filed  along  with  the  other  papers  relating  to 
the  matter.] 

[  When  the  record  of  proceedings  in  any  charity  occupies  more  than 
one  page,  the  record  may  be  continued  on  the  next  blank  page,  and  a 
reference  should  be  m/ide  from  such  previous  page  to  such  next  page,  and 
from  suoh  next  page  to  such  previous  page.  The  book  in  which  the  re- 
cord is  kept  should  be  paged  throughout,  and  have  an  alphabetical  index 
at  the  end.  The  namss  of  the  charities  should  be  arranged  in  the  index 
alphabetically,  and  the  numbers  of  the  pages  in  which  any  proceedings 
are  recorded  should  be  given  at  the  end  if  the  names,] 
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Form  of  Order  for  the  Removal  or  Appointment  of  a  Trustee, 
or  Removal  and  Appointment  of  a  Trustee  ;  vesting  the 
Estates  of  a  Charity  in  a  Trustee ;  and  approving  a  Scheme. 

In  the  connty  coart  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity,'] 
No.  of  charity. 

Upon  the  application  of  [name,  description  and  addreu  of  appli- 
cant'] to  [here  ttate  the  tubstanee  of  the  application  authorized  fty  the 
order  or  certificate  ;  but  in  the  case  of  a  scnemo,  only  r^er  to  it  oi  **m 
certain  scheme  for  regnlating  or  directing  the  adminieStration  of  the  aaid 
charity/']  and  UPON  HEABINO  the  matter  of  the  said  applicaticm. 

It  is  obdebed,  that  [name,  description  and  address']  one  of  [or  the 
trustee]  the  trustees  of  the  above  chanty  be  removed  [or  that  (name,  de- 
scription and  address)  be  appointed  a  trostee  of  the  said  charity],  [or 
that  (name,  description  and  address),  one  of  the  tmstees  (or  the  traistee) 
of  the  said  charity  be  removed,  and  that  (name,  description  and  address) 
be  appointed  a  trustee  instead  of  the  said  (name  of  removed  trustee)]: 
And  it  is  fubtheb  obdebed,  that  [state  property  and  rights  of  tie 
charity  as  described  or  indicated  in  the  order  or  certificate]  do  vest  in 
the  said  [nam^s  of  trustees  in  whom  the  said  property  and  rights  are  to 
vest] :  And  it  is  fubtheb  obdebed,  the  scheme  set  n>rth  in  the  achednle 
hereunto  annexed  for  the  regulating  [or  directing]  the  administration  of 
the  said  charity  be  approved  and  established. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 

A.  B.y  clerk  of  the  court 
Schedule  referred  to  in  the  foregoing  order. 

(Here  insert  scheme  approved  of.) 

This  is  the  schedule  referred  to  in  the  above  order. 

(  Clerh*s  signature.) 

*•*  Where  the  application  to  the  court  does  not  embrace  aU  the  sub- 
jects of  the  above  form,  such  part  may  be  adopted  as  is  applicable  to  the 
exigency  of  the  case. 


Form  of  Order  under  Section  48. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity.] 
No.  of  charity. 

Upon  the  application  of  [name,  description  and  address  of  appli- 
cant] to  [here  state  the  substance  of  the  application  authorisMl  iy  the 
order  or  certificate]  and  upon  heabino  the  matter  of  such  application^ 

It  is  obdebed  that  the  [here  describe  the  estates  of  the  charity  as 
described  or  indicated  in  the  order  or  certificate]  holden  in  trust  for  the 
above-mentioned  chari^  do  vest  in  "  the  treasurer  of  public  charities  "  and 
his  successors  in  trust  for  the  said  charity. 

[  Where  any  periodical  or  other  payment  is  directed  with  respect  to 
any  copyhold  land,  add  as  to  a  periodical  payment  the  following  clause :  ] 
And  it  is  fubtheb  obdebed,  with  the  consent  of  the  [name,  descrip^ 
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Hon  and  address  of  the  lord  of  the  manor  wherein  the  estates  are 
situated^  that  the  snm  of  £  be  paid  by  \_name,  description  and 

address  of  person  ordered  to  pay"]  to  the  said  lord  of  the  manor  of 
on  the  day  of  next,  and  on  the  same  day  in  each  sacceeding 

year  [as  th^  case  may  J^],  in  compensation  for  fines  or  other  profits  which 
wonld  have  become  due  npon  the  death  or  admittance  of  the  tenants  of 
sach  land,  being  part  of  the  said  manor  holden  upon  trust  for  the  said 
charity. 

Given  under  the  seal  of  the  court,  this  day  of  18    . 

By  the  court. 

A.  B.,  clerk  of  the  court. 


Form  of  Order  under  Section  51. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity, "^ 
No.  of  charity. 

Upon  the  application  of  [name,  description  and  address  of  appli- 
canf]  to  [here  state  the  substance  of  the  application  authorized  by  the 
order  or  certificate'],  and  UPON  heabino  the  matter  of  the  said  applica- 
tion, 

It  is  ordered,  that  [names,  descriptions  and  addresses']  [where  they 
are  personal  representatives,  insert  "  the  executors  {or  administrators)  of 
(name,  description  and  address)  deceased  '*]  do  transfer  £  bank 

3/.  per  centum  annuities,  or  reduced  annuities  [or  31.  6s.  per  centum 
annuities,  or  bank  stock,  promissory  note,  bill  of  exchange,  bond,  debenture 
or  other  security,  as  the  case  may  be]  standing  in  the  name  [or  names] 
[insert  the  names,  descriptions  and  addresses  of  the  persons  in  whose 
names  the  stock  is  standing]  into  the  names  of  [names of  official  trustees]. 

[  Where  securities  are  to  be  deposited,  vary  the  preceding  order,  com- 
mencing with  the  words  "  do  transfer,"  and  substitute  the  following  :  "  do 
deposit  the  following  exchequer  bills,  dated,  that  is  to  say,  No.  1,836  for 
600^.,  No.  772  for  60^.,  &c.  or  any  other  cxche<iuer  bills  for  which  the  same 
may  be  exchanged  {a^s  the  case  may  be)  with  {names  of  official  trustees),] 

Given  under  the  seal  of  the  court,  this  day  of  18    • 

By  the  court. 

A.  B.,  clerk  of  the  court 


Form  of  Order  for  Payment  of  Money  by  any  Trustee  of  any 
Charity  or  any  Person  holding  Money  belonging  to  any 
Charity. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  [title  of  charity]. 
No.  of  charity. 

Upon  the  application  of  [name,  description  and  address  of  applicant] 
to  [here  state  the  substance  of  the  application  authorized  by  the  order  or 
certificate],  and  UPON  HEARING  the  matter  of  the  said  application. 
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It  is  obdkbed,  that  [lum^,  description  and  addrets]  do»  on  or  belore 
the  day  of  18    ,  pajr  the  sum  of  £  [wit A  interest  thereon 

{if  any)]  to  [state  party  or  aeceunt']. 

Given  under  the  seal  of  the  court,  this  daj  of  18    . 

By  the  oomt, 

A.  B.y  ckrk  of  the  eoml 


Notice  of  Appeal. 

In  the  matter  of  [name  of  c\ar%ty\ 

I  [name^  description  and  address  of  the  appellanf]  do  hereby  gire 
notice,  that  I  am  aggrieved  by  [or  dissatisfied  with]  a  certain  order  made 
by  the  connty  court  of  holden  at  and  dated  the  day 

of  and  that  I  intend  to  appeal  against  the  same,  and  the  groonda 

of  appeal  are  that  [here  state  groundsX. 

(Signed)        [Appellant* s  name'\. 

To  the  clerk  of  the  connty  court  of 
holden  at  dated  this  day 

of  18    . 


Notice  of  Sureties. 

In  the  county  court  of  holden  at 

In  the  matter  of  [title  of  charity']. 

Take  notice,  that  the  sureties  whom  I  propose  as  my  sureties  en  the 
appeal  in  the  above  matter  are  [here  state  the  full  names  and  additions 
of  the  sureties^  whether  housekeepers  or  freeholders^  and  their  residences 
for  the  last  six  months^  therein  mentioning  the  county  or  city,  places, 
streets  and  numbers,  if  any]. 


Form  of  Bond. 

Know  all  men  by  these  presents,  that  we  [names,  descriptions  and  ad- 
dresses] and  [names,  descriptions  and  addresses]  are  jointly  and  severally 
bound  to  [name,  description  and  addresses  of  obligee]  in  £  of 

good  and  lawful  money  of  Great  Britain,  to  be  paid  the  said  [name  of 
obligee]  or  his  certain  attorney,  executors,  administrators  or  assigns.  For 
which  payment  to  be  made,  we  bind  ourselves  and  each  [and  every]  of  us, 
in  the  whole,  our,  and  each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  one  thousand 

eight  hundred  and 

Whereas  an  order  dated  the  day  of  18    ,  was  made  in 

the  matter  of  [name]  charity  by  the  county  court  of  holden  at 

and  [/irtWK',  description  and  address  of  appellant]  states  himself 
to  be  agCTieved  by  [or  dissatisfied  with]  the  said  order,  and  has  given  notit'e 
of  appeal  pursuant  to  the  Charitable  Trusts  Act,  1853,  and  the  practice  of 
the  court  :^  and  whereas  the  Charity  Commissioners  of  £ngland  and  Wales 
have  required  that  the  said  [appellant]  should,  together  with  two  sofficienft 
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sureties,  become  bonnd  to  [persan  wh&m  the  commUsumers  direct  to  he 
obligee']  in  the  snm  of  £  to  pay  snch  costs  of  the  proceedinp^  on 

the  appeal  as  shall  be  ordered  to  be  paid  by  the  said  appellant  \_if  required 
by  the  commietioners,  and  also  to  indemnify  the  chanty  against  the  costs 
and  expenses  of  and  attending  snch  appeal]. 

And  whereas  the  aboTe-namo<l  ^nameg^  descriptions  a  fid  addresses  of 
sureties'],  at  the  request  of  the  said  {^/uime  of  appellant]  have  agreed  to 
enter  into  the  aboye-written  obligation  for  the  purpose  aforesaid,  and  the 
security  intended  to  be  given  has  been  approved  of  by  [^name  of  olerk']. 

Now  the  condition  of  this  obligation  is  snch,  that  if  the  above-bonnden  I  Approre  of  this 
[^names],  and  any  or  either  of  them,  shall  pay  nnto  the  said  [name  of  the  ^*^*°^ 
obligee],  his  executors,  administrators  or  assigns,  the  costs  of  the  said  ^^^^ 
appeal,  as  the  said  conrt  of  appeal  shall  order,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  toll  force  and  virtue. 


Signed,  sealed  and  delivered  by  the  above-bounden 
in  the  presence  of 


A.  B.  (L.B.) 
C.  D.  (L.S.) 
E.  F.      (L.8.) 
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CHAKITABLE   TKUSTS  AMENDMENT,  1855. 


chahitabls 

TRUST* 

AMSKDICKKT 

ACT,  1865. 

16  fr  17  Vict,  c 
187,  and  this  act 
to  be  construed 
togetbcr. 

The  acts  of  the 
bow^,  how  to  be 
muttaentlcated. 


18  &  19  VICT.  CAP.  124. 

An  Act  to  amend  the  Charitable  Trusts  Ad,  1853. 

[14M  August,  1855.] 

I.  "  The  Charitable  Trusts  Act,  1853,"  hereinafter  called  "the  principal 
act,"  and  this  act,  shall  be  construed  together  as  one  act,  and  anj  proTisi(»is 
of  the  principal  act  inconsistent  with  this  act  are  hereby  repealed. 

IV.  Every  act  of  the  board  may  be  sufficiently  authenticated  by  the  seal 
of  the  commissioners,  and  the  signature  of  their  secretary,  or  in  bis  absence, 
of  the  chief  clerk. 


board,  how  to  be 
authenticated. 


Entries  In,  and  V.  All  orders,  certificates,  schemes,  and  other  documents  issued  under 

extracts  from,  the  the  seal  of  the  board  shall  I)e  deemed  and  taken  to  be  the  originals,  and 
booka  of  the  copies  thereof  shall  be  entered  in  the  books  of  the  board,  and  all  such  entries 

may  be  sufficiently  certified  by  the  signature  of  the  secretary,  or  in  his 
absence  of  the  chief  clerk :  every  order,  certificate,  scheme,  and  other  docu- 
ment purporting  to  be  sealed  with  the  seal  of  the  board  shall  be  received  in 
evidence  without  further  proof ;  and  any  writing  purporting  to  be  a  copy 
extracted  from  the  said  books,  and  to  be  certified  as  aforesaid,  shall  be  re- 
ceived in  evidence  in  like  manner. 


Xn.  An^  court  or  j  udge  having  jurisdiction  to  order  the  transfer  of  stock 
in  the  pubhc  funds,  or  stock  or  shares  of  any  public  company,  to  the  official 
trustees  of  charitable  funds,  shall  have  power  also  to  authorize  such  trustees 
for^aiMfers  to       ^  ^^  ^  transfer  of  and  to  transfer  such  stock  or  shares,  and  may  also  order 

the  payment  to  the  same  trustees  of  any  principal  moneys  of  any  charity, 
under  the  same  circumstances  in  which  the  transfer  of  stock  to  Uiem  may 
now  be  ordered. 


The  oflOcial  tms- 
tees  of  charitable 
funds  may  be 


them  of  stock. 


For  the  regulation 
of  transfers  and 
payments  to  or 
by  the  official 
trusteet. 


XXV.  No  transfer  of  any  stock,  shares,  or  securities  shall  be  made  to  the 
official  trustees  of  charitable  funds,  nor  shall  any  money  other  than  the 
dividends  or  interest  of  any  such  stock,  shares,  or  securities  as  aforesaid  be 
paid  to  their  account,  except  in  pursuance  of  an  order  of  the  court  of 
chancery,  or  of  some  judge  thereof,  or  of  a  district  court  of  bankruptcy,  or 
county  court,  or  of  the  board ;  and  no  transfer  of  any  such  stock,  shares, 
or  securities  shall  be  made  by  the  official  trustees,  except  under  the  order 
of  such  court  or  judge,  or  under  the  order  of  the  board  signed  by  two 
commissioners,  or  authenticated  in  such  manner  as  the  lord  chancellor 
from  time  to  time  by  any  order  under  his  hand  direct;  and  no  transfer  to 
or  by  the  official  trustees  shall  be  permitted  by  the  governor  and  company 
of  the  Bank  of  England  or  any  other  company  contrary  to  this  proyision. 
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THE  COMPANIES  ACT  (1862)  AMENDMENT. 


30  &  31  VICT.  CAP.  131. 

An  Act  to  amend  "  The  Companies  Act,  1862." 

[20M  August,  1867.] 

Be  it  enacted  bj  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 


Preliminary. 
1.  This  act  may  be  cited  for  all  purposes  as  **  The  Companies  Act,  1867. 


THX 
COXPANIKS  ACT, 

1867. 


tt 


abort  Utle. 


2.  The  Companies  Act,  1862,  is  hereinafter  referred  to  as  "the  principal   Act  to  be  con- 
act;  and  the  principal  act  and  this  act  are  hereinafter  distinguished  as  and   iS^jfV*?! 
may  be  cited  for  all  purposes  as  "  The  Companies  Acts,  1862  and  1867;"   yict  c.  88. 
and  this  act  shall,  so  mr  as  is  consistent  with  the  tenor  thereof,  be  construed 

as  one  with  the  principal  act;  and  the  expression  "this  act"  in  the  principal 
act,  and  any  expression  referring  to  the  principal  act,  which  occurs  in  any 
act  or  other  document,  shall  be  construed  to  mean  the  principal  act  as 
amended  by  this  act. 

3.  This  act  shall  come  into  force  on  the  first  day  of  September,  one  Commencement 
thousand  eight  hundred  and  sixty-seven,  which  date  is  hereinafter  referred  ®'  *^^ 

to  as  the  commencement  of  this  act 

Winding^^p, 

40.  No  contributory  of  a  company  under  the  principal  act  shall   be  Contributory 
capable  of  presenting  a  petition  for  winding-up  such  company  unless  the  J^'JL"**'  quail- 
members  of  the  company  are  reduced  in  number  to  less  than  seven,  or  windlnglSp" 
unless  the  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them,  petition, 
either  were  originally  allotted  to  him  or  have  been  held  by  him,  and  regis- 
tered in  his  name,  for  a  period  of  at  least  six  months  during  the  eighteen 

months  previously  to  the  commencement  of  the  winding-up,  or  have  de- 
volved upon  him  through  the  death  of  a  former  holder : 

Provided  that  where  a  share  has  during  the  whole  or  any  part  of  the  six 
months  been  held  by  or  registered  in  the  name  of  the  wife  of  a  contributory 
either  before  or  after  her  marriage,  or  by  or  in  the  name  of  any  trustee  or 
trustees  for  such  wife  or  for  the  contributory,  such  share  shall  for  the  pur- 
poses of  this  section  be  deemed  to  have  been  held  by  and  registered  in  the 
name  of  the  contributory. 

41.  Where  the  high  court  of  chancery  in  England  makes  an  order  for   Wlndlng-np  may 
winding-up  a  company  under  the  principal  act,  it  may,  if  it  thinks  fit,  Jl^Q^t'yooSrt* 
direct  all  subsequent  proceedings  to  be  had  in  a  county  court  held  under 

an  act  of  the  session  of  the  ninm  and  tenth  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-five,  and  the  acts  amending  the  same ;  and  there- 
upon such  county  court  shall,  for  the  purpose  of  winding-up  the  company, 


P.N. 


Y  T 
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As  to  tnuMfer  of 
fait  fmm  one 
county  court  to 
another. 


pBittM  aiTRrieved 


Powers  to  frame 
rules  and  orden 
onder  wet.  S2  of 
19  &  20  Vict, 
c  108. 


Scale  of  cotts  to 
be  framed  by  tJie 
Judges. 


Remuneration  of 
registrars  and 
hiffh  bailiffa  In 
windiufT-np  of 
companies. 


be  deemed  to  be  "  the  court"  within  the  meaning  of  the  principal  act,  and 
shall  hare,  for  the  porpoees  of  sach  winding-np,  all  the  jurisdiction  and 
powers  of  the  high  court  of  chancery. 

42.  If  during  the  progress  of  a  winding-up  it  is  made  to  appear  to  the 
high  court  of  chancery  that  the  same  could  be  more  couTenient^  prosecuted 
in  any  other  county  court,  it  shall  be  competent  for  the  high  court  of 
chancer}-  to  transfer  the  same  to  such  other  county  court,  and  thereupon 
the  winding-up  shall  proceed  in  such  other  county  court 

43.  If  any  party  in  a  winding-up  under  this  act  is  dissatisfied  with  the 
determinadou  or  direction  of  a  judge  of  a  county  court  on  any  matter  in 
such  winding-up,  such  party  may  appeal  from  the  same  to  the  Tice-chanc«Ik>r 
named  for  that  purpose  by  the  lord  chancellor  by  general  order :  provided 
that  such  party  shall,  within  thirty  days  after  such  determination  or  direc- 
tion, give  notice  of  such  appeal  to  the  other  party  or  his  attorney,  and  also 
deposit  with  the  registrar  of  the  county  court  the  sum  of  ten  pounds  as 
security  for  the  costs  of  the  appeal ;  and  the  said  court  of  appeal  may  make 
such  final  or  other  decree  or  oider  as  it  thinks  fit,  and  may  &Iso  make  such 
order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may  think 
proper,  and  such  order  shall  be  final. 

44.  The  county  court  pdges  appointed  or  to  be  appointed  by  the  lord 
chancellor  from  time  to  time  to  frame  rules  and  orders  for  regulating  the 
practice  of  the  courts,  and  forms  of  proceedings  therein,  under  the  tmrty- 
second  section  of  an  act  passed  in  the  nineteenth  and  twentieth  yean  of 
the  reign  of  her  present  Majesty,  chapter  one  hundred  and  eight,  shall  frame 
the  rules  and  orders  for  regulating  the  practice  of  the  county  courts  under 
this  act,  and  forms'  of  proceedings  therein,  and  from  time  to  time  may 
amend  such  rules,  orders,  and  forms ;  and  such  rules,  orders,  and  forms,  or 
amended  rules,  orders,  and  forms,  certified  under  the  hands  of  such  judges 
or  of  any  three  or  more  of  them,  shall  be  submitted  to  the  lord  chmoellor, 
who  may  allow  or  disallow  or  alter  the  same,  and  so  from  time  to  time ; 
and  the  rules,  orders,  and  forms,  or  amended  rules,  orders,  and  forms  so 
allowed  or  altered  shall,  from  a  day  to  be  named  by  the  lord  chancellor, 
be  in  force  in  ereiy  county  court. 

45.  The  county  court  judges  mentioned  in  the  last  section  shall  be  em- 
powered to  frame  a  scale  of  costs  and  charges  to  be  paid  to  counsel  and 
attorneys  with  respect  to  all  proceedings  in  a  winding-up  under  this  act, 
and  from  time  to  time  to  amend  such  scale ;  and  such  scale  or  amended 
scale,  certified  under  the  hands  of  such  judges  or  any  three  or  more  of  them, 
shall  be  submitted  to  the  lord  chancellor,  who  from  time  to  time  may  allow 
or  disallow  or  alter  the  same;  and  the  scale  or  amended  scale  so  allowed  or 
altered  shall,  from  a  day  to  be  named  by  the  lord  chancellor,  be  in  force  in 
every  county  court. 

46.  The  registrars  and  high  bailiffs  of  the  county  courts  shall  be  remu- 
nerated for  the  duties  to  be  performed  by  them  under  this  act»  by  receiving, 
for  their  own  use,  such  fees  as  may  be  from  time  to  time  authorized  to  be 
taken  by  any  orders  to  be  made  by  the  commissioners  of  the  treasury,  with 
the  consent  of  the  lord  chancellor ;  and  the  conmiissioners  of  the  treasniy 
are  hereby  authorized  and  empowered,  with  such  consent  as  aforesaid,  from 
time  to  time  to  make  such  orders :  provided  that  it  shall  be  lawful  for  the 
said  commissioners,  with  the  like  consent  as  aforesaid,  by  an  order  to  direct 
that  after  the  date  named  in  the  order  any  registrar  or  high  bailiff  shall, 
in  lien  of  receiving  such  fees,  be  piaid  such  fixed  or  fluctuating;  allowance 
as  may  in  each  case  be  thought  just,  and  after  such  date  the  aaid  fees 
shall  be  accounted  for  and  paid  over  by  such  registrar  or  high  bailiff  iu 
such  manner  as  may  be  directed  in  the  order. 
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Part  IV, —  Winding-up  of  Companies  and  Associations 

under  this  Act, 

Preliminary. 

74.  The  term  "  contributory  "  shall  mean  every  person  liable  to  contri- 
bute to  the  assets  of  a  company  under  this  act,  in  the  event  of  the  same 
being  wound  up :  it  shall  also,  in  all  proceedings  for  determining  the  per- 
sons who  are  to  be  deemed  contributories,  and  in  all  proceedings  prior  to 
the  final  determination  of  such  persons,  include  any  person  alleged  to  be  a 
contributory. 

75.  The  liability  of  any  person  to  contribute  to  the  assets  of  a  company  Natnreof  liability 
under  this  act  in  the  event  of  the  same  being  wound  up  shall  be  deemed  to  o'  contrlbutoiy. 
create  a  debt  (in  England  or  Ireland  of  the  nature  of  a  specialty)  accruing 

due  from  such  person  at  the  time  when  his  liability  commenced,  but  pay- 
able at  the  time  or  respective  times  when  calls  are  made  as  hereinafter 
mentioned  for  enforcing  such  liability;  and  it  shall  be  lawful  in  the  case  of 
the  bankruptcv  of  any  contributory  to  prove  against  his  estate  the  esti- 
mated value  ol  his  liability  to  future  calls,  as  wdl  as  calls  already  made. 

76.  If  any  contributory  dies  either  before  or  after  he  has  been  placed  on  Contrlbntorfot  fn 
the  list  of  contributories  hereinafter  mentioned,  his  personal  representa*  case  of  death, 
tives,  heirs,  and  devisees  shall  be  liable  in  a  due  course  of  administration 

to  contribute  to  the  assets  of  the  company  in  discharge  of  the  liability  of 
such  deceased  contributory,  and  such  personal  representatives,  heirs,  and 
devisees  shall  be  deemed  to  be  contributories  accordingly. 


77.  If  any  contributory  becomes  bankrupt,  either  before  or  after  he  has  Contribotorfei 
been  placed  on  the  list  of  contributories,  his  assignees  shall  be  deemed  to  *"  *J"®  ^  bmnk- 
represent  such  bankrupt  for  all  purposes  of  the  winding-up,  and  shall  be  ™**  ^* 
deemed  to  be  contributories  accordingly,  and  may  be  called  upon  to  adoiit 

to  proof  against  the  estate  of  such  bankrupt,  or  otherwise  to  allow  to  be 
paid  out  of  his  assets  in  due  course  of  law,  any  moneys  due  from  such 
bankrupt  in  respect  of  his  liability  to  contribute  to  the  assets  of  the  com- 
pany being  wound  up;  and  for  the  purposes  of  this  section  any  person  who 
may  have  taken  the  benefit  of  any  act  for  the  relief  of  insolvent  debtors 
before  the  11th  day  of  October,  1861,  shall  be  deemed  to  have  become 
bankrupt. 

78.  If  any  female  contributory  marries,  either  before  or  after  she  has  Contribntories  in 
been  placed  on  the  list  of  contributories,  her  hujsband  shall  during  the  con-  <**®  **'  marriage, 
tinuance  of  the  marriage  be  liable  to  contribute  to  the  assets  of  the  com- 
pany the  same  sum  as  she  would  have  been  liable  to  contribute  if  ^he  had 

not  married,  and  he  shall  be  deemed  to  be  a  contributory  accordingly. 
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Definition  of 
**  the  court.- 


Application  for 
winding-up  to  be 
made  by  petition. 


Winding-up  by  Court. 

79.  A  company  ander  this  act  maj  be  wound  ap  by  the  conrt  as  herein- 
after defined,  nnder  the  following  ciFcumstances  ;  (that  is  to  saj,) 

(1.)  Whenever  the  company  has  passed  a  special  resolution  requiring  the 

company  to  be  wound  up  by  the  court : 
(2.)  Whenever  the  company  does  not  conmience  its  bnsineas  within  a 

year  from  its  incorporation,  or  suspends  its  biuiness  for  the  space 

of  a  whole  year : 
(3.)  Whenever  the  members  are  reduced  in  number  to  less  than  seven : 
(4.)  Whenever  the  company  is  unable  to  pa^  its  debts : 
(5.)  Whenever  the  court  is  of  opinion  that  it  is  just  and  equitable  that 

the  company  should  be  wound  up. 

80.  A  company  under  this  act  shall  be  deemed  to  be  unable  to  pay  ite 
debts, 

(I.)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom  the  com- 
pany is  indebted,  at  law  or  in  equity,  in  a  sum  exceeding  bOl.  then 
due,  has  served  on  the  company,  by  leaving  the  same  at  their 
registered  office,  a  demand  under  his  hand  requiring  the  company 
to  pay  the  sum  so  due,  and  the  company  has  for  the  space  of  three 
weeks  succeeding  the  service  of  such  demand  neglected  to  pay 
such  sum,  or  to  secure  or  compound  for  the  same  to  the  reason- 
able satisfaction  of  the  creditor : 

(2.)  Whenever,  in  England  and  Ireland,  execution  or  other  procesB 
issued  on  a  judgment,  decree,  or  order  obtained  in  any  court  in 
favour  of  any  creditor,  at  law  or  in  equity,  in  any  proceeding 
instituted  by  such  creditor  against  the  company,  is  returned  un- 
satisfied in  whole  or  in  part : 

(3.)  Whenever,  in  Scotland,  the  inducisB  of  a  charge  for  payment  on  an 
extract  decree,  or  an  extract  registered  bond,  or  an  extract  regis- 
tered protest  have  expired  without  payment  being  made : 

(4.)  Whenever  it  is  proved  to  the  satisfaction  of  the  court  that  the  com- 
pany is  unable  to  pay  its  debts. 

81.  The  expression  "the  conrt,"  as  used  in  this  part  of  this  act,  shall 
mean  the  following  authorities ;  (that  is  to  say,) 

In  the  case  of  a  company  engaged  in  working  any  mine  within  and  sub- 
ject to  the  jurisdiction  of  the  Stannaries,— the  court  of  the  vice- 
warden  of  the  Stannaries,  unless  the  vice-warden  certifies  that  in  his 
opinion  the  company  would  be  more  advantageously  woimd  up  in  the 
high  court  of  chancery,  in  which  case  '*the  court"  shall  mean  the 
high  court  of  chancery : 
In  the  case  of  a  company  registered  in  England  that  is  not  engaged  in 

working  any  such  mine  as  aforesaid, — the  high  court  of  chancery : 
In  the  case  of  a  company  registered  in  Ireland,  the  conrt  of  chancery  in 

Ireland: 
In  all  cases  of  companies  registered  in  Scotland,  the  conrt  of  session  in 
either  division  thereof : 
Provided  that  where  the  court  of  chancery  in  England  or  Ireland  makes 
an  order  for  winding-up  a  company  under  this  act,  it  may,  if  it  thinks  fit, 
direct  all  subsequent  proceedings  for  winding-up  the  same  to  be  had  in  the 
court  of  bankruptcy  having  jurisdiction  in  the  place  in  which  the  regis- 
tered office  of  the  company  is  situate :  and  thereupon  such  last-mentioned 
court  of  bankruptcy  shall,  for  the  purposes  of  winding-up  the  company,  be 
deemed  to  be  "the  court"  within  the  meaning  of  the  act,  and  shall  have 
for  the  purposes  of  such  winding-up  all  the  powers  of  the  high  court  of 
chancery,  or  of  the  court  of  chancery  in  Ireland,  as  the  case  may  require. 

82.  Any  application  to  the  court  for  the  winding-up  of  a  company  imder 
this  act  shall  be  by  petition;  it  may  be  presented  by  Uie  company,  or  by 
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one  or  more  creditor  or  creditors,  contributory  or  contributories  of  the  com- 
pany, or  by  all  or  any  of  the  above  parties,  together  or  separately ;  and 
eyery  order  which  may  be  made  on  any  such  petition  shall  operate  in 
favour  of  all  the  creditors  and  all  the  contribatories  of  the  company  in  the 
same  manner  as  if  it  had  been  made  upon  the  joint  petition  of  a  creditor 
and  a  contributory. 

88.  Any  judge  of  the  high  court  of  chancery  may  do  in  chambers  any  Power  of  court, 
act  which  the  court  is  hereby  authorized  to  do ;  and  the  vice-warden  of 
the  Stannaries  may  direct  that  a  petition  for  winding-up  a  company  be 
heard  by  him  at  such  time  and  at  such  place  within  the  jurisdiction  of  the 
Stannaries,  or  within  or  near  to  the  place  where  the  registered  office  of  the 
company  is  situated,  as  he  may  deem  to  be  convenient  to  the  parties  con- 
cerned, or  (with  the  consent  of  the  parties  concerned)  at  any  place  in  Eng- 
yand  ;  and  all  orders  made  thereupon  shall  have  the  same  force  and  effect 
as  if  they  had  been  made  by  the  vice-warden  sitting  at  Truro  or  elsewhere 
within  the  jurisdiction  of  the  court ;  and  all  parties  and  persons  summoned 
to  attend  at  the  hearing  of  any  such  petition  shall  be  compellable  to  give 
their  attendance  before  the  vice-warden  by  like  process  and  in  like  manner 
as  at  the  hearing  of  any  cause  or  matter  at  the  usual  sitting  of  the  said 
court ;  and  the  registrar  of  the  court  may,  subject  to  exception  or  appeal 
to  the  vice-warden  as  heretofore  used,  do  and  exercise  such  and  the  like 
acts  and  powers  in  the  matter  of  winding-up  as  he  is  now  used  to  do  and 
exercise  m  a  suit  on  the  equity  side  of  the  said  court. 

84.  A  winding-up  of  a  company  by  the  court  shall  be  deemed  to  com-  Commenoement 
mence  at  the  time  of  the  presentation  of  the  petition  for  the  winding-up.      °'  winding-up  by 

86.  The  court  may,  at  any  time  after  the  presentation  of  a  petition  for  Court  may  gntnt 
winding  up  a  company  under  this  act,  and  before  making  an  order  for  injnnction. 
winding  up  the  company,  upon  the  application  of  the  company,  or  of  any 
creditor  or  contributory  of  tne  company,  restrain  further  proceedings  in  any 
action,  suit  or  proceeding  against  the  company,  upon  such  terms  as  the 
court  thinks  fit ;  the  court  may  also  at  any  time  after  the  presentation  of 
such  petition,  and  before  the  ^rst  appointment  of  liquidators,  appoint  pro- 
visionally an  official  liquidator  of  the  estate  and  effects  of  the  company. 

86.  Upon  hearing  the  petition  the  court  may  dismiss  the  same  with  or  Ooune  to  be  por- 
without  costs,  may  adjourn  the  hearing  conditionally  or  unconditionally,  «ned  by  court  on 
and  may  make  any  interim  order,  or  any  other  order  that  it  deems  just        h»rtn«  petition. 

87.  When  an  order  has  been  made  for  winding-up  a  company  under  this  Actions  and  mttt 
act  no  suit,  action  or  other  proceeding  shall  be  proceeded  with  or  com-  ^  ^  stayed  bSxmt 
menced  against  the  company  except  with  the  leave  of  the  court,  arid  subject  ^^  *®'  winding- 
to  such  terms  as  the  court  may  impose. 

88.  When  an  order  has  been  made  for  winding-up  a  company  under  this  Copy  of  order  to 
act,  a  copy  of  such  order  shall  forthwith  be  forwarded  by  the  company  to  be  forwarded  » 
the  registrar  of  joint-stock  companies  who  shall  make  a  minute  thereof  in  '*»"*"'• 

his  books  relating  to  the  company. 

89.  The  court  may  at  any  time  after  an  order  has  been  made  for  winding-  Power  of  ooort  to 
up  a  company,  upon  the  application  by  motion  of  any  creditor  or  contribu-  ■**>'  proceedingt. 
tory  of  the  company,  and  upon  proof  to  the  satisfaction  of  the  court  that 

all  proceedings  in  relation  to  such  winding-up  ought  to  be  stayed,  make  an 
order  staying  the  same,  either  altogether  or  for  a  limited  time,  on  such 
terms  and  subject  to  such  conditions  as  it  deems  fit. 

90.  When  an  order  has  been  made  for  winding-up  a  company  limited  by  Effect  of  order  on 
guarantee  and  having  a  capital  divided  into  shares,  any  share  capital  that  ■**•'•  capital  of 
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company  limited 
by  guanuilee. 


Coait  may  have 
regard  to  winites 
of  credlton  or 
oontriDutorlea. 


mar  not  have  been  called  ap  shall  be  deemed  to  be  assets  of  the  company, 
and  to  be  a  debt  (in  England  or  Ireland  of  the  natnte  of  a  8)>6cia1t7)  doe 
to  the  company  from  each  member  to  the  extent  of  anj  snms  that  maj  be 
unpaid  on  any  shares  held  by  him,  and  payable  at  such  time  as  may  be  ap- 
pomted  by  the  court. 

91.  The  court  may,  as  to  all  matters  relating  to  the  winding-up,  hare 
regard  to  the  wishes  of  the  creditors  or  contributories,  as  prored  to  it  by 
any  sufficient  eyidence,  and  may,  if  it  thinks  it  expedient,  direct  meetings 
of  the  creditors  or  contributories  to  be  summoned,  held,  and  ccmdncted  m 
such  manner  as  the  court  directs,  for  the  purpose  of  ascertaining  their 
wishes,  and  may  appoint  a  person  to  act  as  chairman  of  such  meeting,  and 
to  report  the  result  of  such  meeting  to  the  court :  in  the  case  of  creditors, 
regard  is  to  be  had  to  the  value  of  the  debts  due  to  each  creditor,  and  in  the 
case  of  contributories  to  the  number  of  votes  conferred  on  each  contributory 
by  the  regulations  of  the  company. 


Appointment  of 
official  liquidator. 


Bestfirnations,  re- 
roovala,  filling  up 
vaoanciea  and 
oompeoaatlon. 


Style  and  dotlM 
of  official  liqui- 
dator. 


Powem  of  official 
liquidator. 


Official  Liquidators, 

92.  For  the  purpose  of  conducting  the  proceedings  in  winding-up  a 
company,  and  assisting  the  court  therein,  there  may  be  appointed  a  person 
or  persons  to  be  called  an  official  liquidator  or  official  liquidators ;  and  the 
court  having  jurisdiction  may  appoint  such  person  or  persona,  either  pro- 
visionally or  otherwise,  as  it  thinks  fit,  to  the  office  of  official  Uqoidator  or 
official  liquidators  ;  in  all  cases  if  more  persons  than  one  are  appointed  to 
tiie  office  of  official  liquidator,  the  court  shall  declare  whether  any  act 
hereby  required  or  authorized  to  be  done  by  the  official  liquidator  ia  to  be 
done  by  all  or  any  one  or  more  of  such  persons.  The  court  may  also  deter- 
mine whether  any  and  what  security  is  to  be  given  by  any  official  liquidator 
on  his  appointment ;  if  no  official  liquidator  is  appointed,  or  during  any 
vacancy  in  such  appointment,  all  the  property  oi  the  company  shall  be 
deemed  to  be  in  the  custody  of  the  court. 

93.  Any  official  liquidator  may  resign  or  be  removed  by  the  court  on 
due  cause  shown :  and  any  vacancy  in  the  office  of  an  official  liquidator 
appointed  by  the  court  shall  be  filled  by  the  court :  there  shall  be  paid  to 
the  official  hquidator  such  salar>'  or  remuneration,  by  way  of  per-centage 
or  otherwise,  as  the  court  may  direct ;  and  if  more  liquidators  tnan  one  are 
appointed,  such  remuneration  shall  be  distributed  amongst  them  in  such 
proportions  as  the  court  directs. 

94.  The  official  liquidator  or  liquidators  shall  be  described  by  the  style  of 
the  official  liquidator  or  official  liquidators  of  the  particular  company  in 
respect  of  which  he  is  or  they  are  appointed,  and  not  by  his  or  their 
individual  name  or  names ;  he  or  they  shall  take  into  his  or  ^leir  custody, 
or  under  his  or  their  control,  all  the  property,  effects  and  things  in  actions 
to  which  the  company  is  or  appears  to  be  entitled,  and  shall  {wrform  such 
duties  in  reference  to  the  winding-up  of  the  company  as  may  be  impoeed 
by  the  court. 

95.  The  official  liquidator  shall  have  power,  with  the  sanction  of  the 
court,  to  do  the  following  things  : 

To  bring  or  defend  any  action,  suit  or  prosecution,  or  other  legal  pro- 
ceeding, civil  or  criminal,  in  the  name  and  on  behalf  of  the  company  : 

To  carry  on  the  business  of  the  company,  so  far  as  may  be  necessary  tor 
the  beneficial  winding-up  of  the  same  : 

To  sell  the  real  and  personal  and  heritable  and  moveable  property,  effects 
and  things  in  action  of  the  company  by  public  auction  or  private  con- 
tract, witn  power  to  transfer  the  whole  thereof  to  any  person  or  com- 
pany, or  to  sell  the  same  in  parcels : 
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To  do  all  acts  and  to  execute,  in  the  name  and  on  behalf  of  the  company 
all  deeds,  receipts  and  other  doctiments,  and  for  that  purpose  to  use, 
when  necessary,  the  company's  seal : 

To  prove,  rank,  claim  and  draw  a  dividend,  in  the  matter  of  the  bank- 
mptcy  or  insolvency  or  seqnestration  of  any  contributory,  for  any 
balance  against  the  estate  of  such  contributory,  and  to  take  and  receive 
dividends  in  respect  of  such  balance,  in  the  matter  of  bankruptcy  or 
insolvency  or  sequestration,  as  a  separate  debt  due  from  such  bankrupt 
or  insolvent,  and  rateably  with  the  other  separate  creditors  : 

To  draw,  accept,  make  and  indorse  any  bill  of  exchange  or  promissory 
note  in  the  name  and  on  behalf  of  the  company,  also  to  raise  upon  the 
security  of  the  assets  of  the  company  from  time  to  time  any  requisite 
sum  or  sums  of  money ;  and  the  drawing,  accepting,  making  or 
endorsing  of  every  of  such  bill  of  exchange  or  promissory  note  as  afore- 
said on  behalf  of  the  company  shall  have  the  same  effect  with  respect 
to  the  liability  of  such  company  as  if  such  bill  or  note  had  been  drawn, 
accepted,  made  or  endorsed  by  or  on  behalf  of  such  company  in  the 
course  of  carrying  on  the  business  thereof  : 

To  take  out,  if  necessary,  in  his  official  name,  letters  of  administration  to 
any  deceased  contributory,  and  to  do  in  his  official  name  any  other  act 
that  may  be  necessary  for  obtaining  payment  of  any  moneys  due  from 
a  contributory  or  from  his  estate,  and  which  act  cannot  be  conveniently 
done  in  the  name  of  the  company  ;  and  in  all  cases  where  he  takes  out 
letters  of  administration,  or  otherwise  uses  his  official  name  for  obtain- 
ing payment  of  any  moneys  due  from  a  contributory,  such  moneys  shall 
for  the  purpose  of  enabling  him  to  take  out  such  letters  or  recover  such 
moneys,  be  deemed  to  be  due  to  the  official  liquidator  himself : 

To  do  and  execute  all  such  other  things  as  may  be  necessary  for  winding- 
up  the  affairs  of  the  company  and  distributing  its  assets. 

96.  The  court  may  provide  by  any  order  that  the  official  liquidator  may  Discretion  of 
exercise  any  of  the  above  powers  without  the  sanction  or  intervention  of  the  official  liquidator, 
court,  and  where  an  official  liquidator  is  provisionally  appointed  may  limit 

and  restrict  his  powers  by  the  order  appomting  him. 

97.  The  official  liquidator  may,  with  the  sanction  of  the  court,  appoint  a  Appointment  of 

solicitor  or  law  agent  to  assist  him  in  the  performance  of  his  duties.  »<>Ucitor  to  official 

^  ^  liquidator. 

Or di nary  Powers  of  Court. 

98.  As  soon  as  may  be  after  making  an  order  for  winding-up  the  com-  Collection  and 
pany,  the  court  shall  settle  a  list  of  contributories,  with  power  to  rectify  the  •ppUcation  of 
register  of  members  in  all  cases  where  such  rectification  is  required  in  pur-  ■"**•• 
suance  of  this  act,  and  shall  cause  the  assets  of  the  company  to  be  collected 

and  applied  in  discharge  of  its  liabilities. 

99.  In  settling  the  list  of  contributories  the  court  shall   distinguish  Provision  as  to 
between  persons  who  are  oontributorics  in  their  own  right  and  persons  who  "^^"^"J*!!^" 
are  contributories  as  being  representatives  of  or  being  liable  to  the  debts  of  ^"^    "">"«•• 
others ;  it  shall  not  be  necessary,  where  the  personal  representative  of  any 

deceased  contributory  is  placed  on  the  list,  to  add  the  neirs  or  devisees  of 
such  contributory,  nevertheless  such  heirs  or  devisees  may  be  added  as  and 
when  the  court  thinks  fit. 

100.  The  court  may,  at  any  time  after  making  an  order  for  winding-up  a  Power  of  oonrt  to 
company,  require  any  contributory  for  the  time  being  settled  on  the  list  of  require  delivery 
contributories,  trustee,  receiver,  banker  or  agent,  or  officer  of  the  company  ^  P^perty. 

to  pay,  deliver,  convey,  surrenderor  transfer  forthwith,  or  within  such  time 
as  the  court  directs,  to  or  into  the  hands  of  the  official  liquidator,  any  sum 
or  balance,  books,  papers,  estate  or  effects  which  happen  to  be  in  his  hands 
for  the  time  being,  and  to  which  the  company  i%  primd  facie  entitled. 
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[25  ^  26  llct. 


Power  of  court  to 
order  payment  o( 
debts  by  oontrl- 
batory. 


Power  of  oonrts 
to  noAlie  call*. 


Power  of  court  to 
order  pajnnent 
into  bank. 


SegQiatlonot 
account  with 
court. 


Provision  In  case 
of  representative 
contributory  not 
p«]ing  moneys 
ordered. 


Order  conclusive 
evidence. 


101.  The  court  mar,  at  any  time  after  makiDg  an  order  for  windin^np 
the  company,  make  an  order  on  any  contribatory  for  the  time  being  settled 
on  the  list  of  contribntories,  directing  payment  to  be  made,  in  nuumer  in 
the  said  order  mentioned,  of  any  moneys  due  from  him  or  from  the  estate 
of  the  person  whom  he  represents  to  the  company,  exclnsiye  of  any  moneys 
which  he  or  the  cstat^i  of  the  person  whom  he  represents  may  be' liable  to 
contribute  by  virtue  of  any  call  made  or  to  be  made  by  the  court  in 
pursuance  of  this  part  of  this  act ;  and  it  may,  in  making  such  order,  when 
the  company  is  not  limited,  allow  to  such  contributory,  by  way  of  set-off, 
any  moneys  due  to  him  or  the  estate  which  he  represents  from  the  company 
on  any  independent  dealing  or  contract  with  the  company,  but  not  any 
moneys  due  to  him  as  a  member  of  the  company  in  req>ect  of  any  diridend 
or  profit : 

Provided  that  when  all  the  creditors  of  any  company,  whether  limited 
or  unlimited  are  paid  in  full,  any  moneys  due  on  any  account  whatever  to 
any  contributory  from  the  company  may  be  allowed  to  him  by  way  of  set- 
off against  any  subsequent  caII  or  calls. 

1 02.  The  court  may,  at  any  time  after  making  an  order  for  winding-up 
a  company,  and  either  before  or  after  it  has  ascertained  the  sufficiency  of 
the  assets  of  the  company,  make  calls  on  and  order  payment  tiiereof  by  idl 
or  any  of  the  contributories  for  the  time  being  settled  on  the  list  of  con- 
tributories,  to  the  extent  of  their  liability,  for  payment  of  all  or  any  sums 
it  deems  necessary  to  satisfy  the  debts  and  liabilities  of  the  company,  and 
the  costs,  charges  and  expenses  of  winding  it  up,  and  for  the  adjustment  of 
the  rights  of  the  contributories  amongst  themselves,  and  it  may,  in  making 
a  call,  take  into  consideration  the  probability  that  some  of  the  contribu- 
tories upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same. 

103.  The  court  may  order  any  contributory,  purchaser,  or  other  person 
from  whom  money  is  due  to  the  company  to  pay  the  same  into  the  Bank  of 
England  or  any  branch  thereof  to  the  account  of  the  official  liquidator 
instead  of  to  the  official  liquidator,  and  such  order  may  be  enforced  in  the 
same  manner  as  if  it  bad  directed  payment  to  the  official  liquidator. 

104.  All  moneys,  bills,  notes,  and  other  securities  paid  and  delivered  into 
the  Bank  of  England  or  any  branch  thereof  in  the  event  of  a  company  being 
wound  up  by  tbe  court,  snail  be  subject  to  such  order  and  regulation  for 
the  keeping  of  the  account  of  such  moneys  and  other  effects,  and  for  the 
payment  and  delivery  in,  or  investment  and  payment  and  delivery  out  of 
the  same  as  the  court  may  direct 

105.  If  any  person  made  a  contributory  as  personal  representative  of  a 
deceased  contributory  makes  default  in  paying  any  sum  ordered  to  be  paid 
by  him,  proceedings  may  be  taken  for  administering  the  personal  and  real 
estates  of  such  deceased  contributory,  or  either  of  such  estates,  and  of  com- 
pelling payment  thereout  of  the  moneys  due. 

106.  Any  order  made  by  the  court  in  pursuance  of  this  act  upon  any  con- 
tributory shall,  subject  to  the  provisions  herein  contained  for  appealing 
against  such  order,  be  conclusive  evidence  that  the  moneys,  if  any,  thereby 
appearing  to  be  due  or  ordered  to  be  paid  are  due,  and  all  other  pertinent 
matters  stated  in  such  order  are  to  be  taken  to  be  truly  stated  as  against  all 
persons,  and  in  all  proceedings  whatsoever,  with  the  exception  of  proceed- 
mgs  taken  against  the  real  estate  of  any  deceased  contnbutory,  in  which 
case  such  order  shall  only  he primd  facie  evidence  for  the  purpose  of  charg- 
ing his  real  estate,  unless  his  heirs  or  devisees  were  on  the  list  of  contribu- 
tories at  tbe  time  of  the  order  being  made. 
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107.  The  court  may  fix  a  certain  day  or  certain  days  on  or  within  which  Court  may  ex- 
creditors  of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded  '^^otv^^vT^ 
from  the  benefit  of  any  distribution  made  before  such  debts  are  proved.        within  certain 

time. 

108.  Proceedings  in  the  court  of  the  vice-warden  of  the  Stannaries  on 
proof  of  debts. 


109.  The  court  shall  adjust  the  rights  of  the  contributories  amongst  Conrt  to  adjnst 
themselves,  and  distribute  any  surplus  that  may  remain  amongst  the  parties  Jjjjj^*  oontri- 
entitled  thereto.  "     ^ 


butorlea. 


110.  The  court  may,  in  the  event  of  the  assets  being  insufficient  to  Ckmrt  to  order 
satisfy  the  liabilities,  make  an  order  as  to  the  payment  out  of  the  estate  of  ^^^* 

the  company  of  the  costs,  charges,  and  expenses  incurred  in  winding-up  any 
company  in  such  order  of  priority  as  the  court  thinks  just. 

111.  When  the  affairs  of  the  company  have  been  completely  wound  up,  Dimdotion  of 
the  court  shall  make  an  order  that  the  company  be  dissolved  from  the  date  company. 

of  such  order,  and  the  company  shall  be  dissolved  accordingly. 

112.  Any  order  so  made  shall  be  reported  by  the  official  liquidator  to  the  Registrar  to  make 

reiristrar,  who  shall  make  a  minute  accordingly  in  his  books  of  the  dissoln-  J"*""'®  o'  <*****■ 
^  *      -    '    ,  *  •'  lution  of  oom- 

tion  of  such  company.  ptm^, 

113.  If  the  official  liquidator  makes  default  in  reporting  to  the  registrar,  penalty  on  not 
in  the  case  of  a  companv  being  wound  up  by  the  court,  the  order  that  the  reporting  disaoin- 
company  be  dissolved,  he  shall  be  liable  to  a  penalty  not  exceeding  five  "*^"  **'  company, 
pounds  for  every  day  during  which  he  is  so  in  default. 

114.  An^  petition  for  winding-up  a  company  by  the  court  under  this  act  Petition  to  be 
shall  constitute  a  lis  pendens  within  the  terms  of  the  act  passed  in  the  session  ^^  pendens, 
holden  in  the  second  and  third  years  of  the  reign  of  her  present  Majesty, 

chapter  eleven,  and  intituled  An  Act  far  the  better  Protection  of  Pur- 
chasers against  Judgments^  Crown  JDebtSy  Lis  pendens,  and  Mats  in 
Bankruptcy,  provided  the  same  is  duly  registered  in  manner  required  by 
such  act  concerning  suits  in  equity. 

Extraordinary  Powers  of  Co^irt, 

115.  The  court  may,  after  it  has  made  an  order  for  winding-up  the  com-  Power  of  conrt  to 
pany,  summon  before  it  any  officer  of  the  company  or  person  known  or  »ttnra»on  perwna 
suspected  to  have  in  his  possession  any  of  the  estate  or  effects  of  the  com-  ^havingpro?^***^ 
pany,  or  supposed  to  be  indebted  to  the  company,  or  anpr  person  whom  the  perty  of  com- 
court  may  deem  capable  of  giving  information  concerning  the  trade,  deal-  P^oy* 

ings,  estate  or  effects  of  the  company ;  and  the  court  may  require  any  such 
officer  or  person  to  produce  any  books,  papers,  deeds,  writings  or  other 
documents,  in  his  custody  or  power  relating  to  the  company ;  and  if  any 
person  so  summoned,  after  being  tendered  a  reasonable  sum  for  his  ex- 
penses, refuses  to  come  before  the  court  at  the  time  appointed,  having  no 
lawful  impediment  (made  known  to  the  court  at  the  time  of  its  sitting,  and 
allowed  by  it),  the  court  may  cause  such  person  to  be  apprehended,  and 
brought  before  the  court  for  examination ;  nevertheless,  in  cases  where  any 
person  claims  any  lien  on  papers,  deeds  or  writings  or  documents  produced 
by  him,  such  production  shJl  be  without  prejudice  to  such  hen,  and  the 
court  shall  have  jurisdiction  in  the  winding-up  to  determine  all  questions 
relating  to  such  lien. 

116.  Special  provisions  as  to  court  of  vice-warden  of  the  Stannaries. 

117.  The  court  may  examine  upon  oath,  either  bv  word  of  month  or  upon   Examination  of 
written  interrogatories,  any  person  appearing  or  brought  before  them  in  parties  by  ooort. 
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[25  ^  26  Vici. 


Power  to  arrest 
contributory 
aboat  to  abaoond, 
or  to  remove  or 
ooooeal  any  of 
bis  property. 


Powen  of  ooDft 
cumulative. 


Power  to  enforce 
orders. 


Power  to  onler 
oontrtbutorletf  in 
Scotland  to  pay 
calls. 


Order  made  in 
England  to  oe  en- 
forced In  Ireland 
and  Scotland. 


manner  aforesaid  concerning  the  afifairn,  dealings,  estate  or  effects  of  (be 
company,  and  maj  redace  into  writing  the  answers  of  ererj  sach  penoo 
and  require  him  to  subscribe  the  same. 

118.  The  conrt  mar,  at  any  time  before  or  after  it  has  made  an  order  for 
winding-up  a  company,  upon  proof  being  given  that  there  is  probable  cause 
for  belicTing  that  any  contributory  to  such  company  is  about  to  quit  the 
Unit^  Kingdom,  or  otherwise  abscond,  or  to  remove  or  conceal  any  of  his 
goods  or  chattels,  for  the  purpose  of  evading  payment  of  calls,  or  for  avoid- 
mg  examination  in  respect  of  the  affairs  of  the  company,  cause  such  con- 
tributory to  be  arrested,  and  his  books,  papers,  moneys,  securities  for  moneys, 
goods  and  chattels  to  be  seized,  and  lum  and  them  to  be  safdy  kept  nntil 
such  time  as  the  court  may  order. 

119.  Any  powers  by  this  act  conferred  on  the  court  shall  be  deemed  to 
be  in  addition  to  and  not  in  restriction  of  any  other  powers  subsisting 
either  at  law  or  in  equity,  of  instituting  prooeedmgs  against  any  contribu- 
tory, or  the  estate  of  any  contributory,  or  against  any  debtor  of  the  com- 
pany for  the  recovery  of  any  call  or  other  sums  due  from  such  cootribntoiy 
or  debtor  or  his  estate,  and  such  proceedings  may  be  instituted  accordingly. 

Enforcement  of  and  Appeal  from  Orders, 

120.  All  orders  made  by  tho  court  of  chancery  in  England  or  Ireland 
under  this  act  may  be  enforced  in  the  same  manner  in  which  orders  of  such 
court  of  chancery  made  in  anv  suit  pending  therein  may  be  enforced,  and 
for  the  purposes  of  this  part  ol  this  act  the  court  of  the  vice-warden  of  the 
Stannaries  shall,  in  addition  to  its  ordinary  powers,  have  the  same  power 
of  enforcing  any  orders  made  by  it  as  the  court  of  chancery  in  England  has 
in  relation  to  matters  within  the  jurisdiction  of  such  court,  and  for  the 
last-mentioned  purposes  the  jurisdiction  of  the  vice- warden  of  the  Stannaries 
shall  be  deemed  to  be  co-cxtensive  in  local  limits  with  the  jurisdiction  of 
the  court  of  chancery  in  England. 

121.  Where  an  order,  interlocutor,  or  decree  has  been  made  in  Scotland 
for  winding-up  a  company  by  the  court,  it  shall  be  competent  to  tiie  conrt 
in  Scotland  during  session,  and  to  the  lord  ordinary  on  the  bills  daring 
vacation,  on  production  b^  the  liquidators  of  a  list  certified  by  them  of  the 
names  of  the  contributoncs  liable  in  payment  of  any  calls  which  they  may 
wish  to  enforce,  and  of  the  amount  due  by  each  contributory  respecttyely, 
and  of  the  date  when  the  same  became  due,  to  pronounce  forthwith  a  decree 
against  such  contributoncs  for  payment  of  the  sums  so  certified  to  be  doe 
by  each  of  them  respectively,  with  interest  from  the  said  date  till  payment, 
at  the  rate  of  five  pounds  per  centum  per  annum,  in  the  same  way  and  to 
the  same  effect  as  if  they  had  severally  consented  to  registration  for  execa- 
tion,  on  a  charge  of  six  days,  of  a  legal  obligation  to  pay  such  calls  and 
interest;  and  such  decree  maybe  extracted  immediately,  and  nosuspenBioa 
thereof  shall  be  competent,  except  on  caution  or  consignation,  unless  with 
special  leave  of  the  court  or  lord  ordinary. 

122.  Any  order  made  by  the  court  in  England  for  or  in  the  course  of  the 
winding-up  of  a  company  under  this  act  shall  be  enforced  in  Scotland  and 
Ireland  in  the  courts  that  would  respectively  have  had  jurisdiction  in  respect 
of  such  company  if  the  registered  office  of  the  company  had  been  ntiiate  in 
Scotland  or  Ii'eland,  and  in  the  same  manner  in  all  respects  as  if  such  order 
had  been  made  by  the  courts  that  are  hereby  required  to  enforce  the  same ; 
and  in  like  manner  orders,  interlocutors  and  decrees  made  by  the  court  in 
Scotland  for  or  in  the  course  of  the  winding-up  of  a  company  shall  be  en- 
forced in  England  and  Ireland,  and  orders  made  by  the  court  m  Ireland  for 
or  in  the  course  of  winding-up  a  company  shall  be  enforced  in  England  and 
Scotland  by  the  courts  which  would  respectively  have  had  jurisdiction  in 
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the  matter  of  snch  company  if  the  registered  office  of  the  company  were 
situabe  in  the  division  of  the  United  Kingdom  where  the  order  is  reqaired 
to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  such  order  had 
been  made  by  the  coort  required  to  enforce  the  same  in  the  case  of  a  com- 
pany within  its  own  jorisdiction. 

123.  Where  any  order,  interlocutor  or  decree  made  by  one  court  is  re-  Mode  of  dealing 
quired  to  be  enforced  by  another  court,  as  hereinbefore  provided,  an  office-  ^^  oitieis  to  be 
copy  of  the  order,  interlocutor  or  decree  so  made  shall  be  produced  to  the  ^JjJJ^  ^^  ^^^ 
proper  officer  of  the  court  required  to  enforce  the  same,  and  the  production 

of  such  office-copy  shall  be  sufficient  evidence  of  such  order,  interlocutor  or 
decree  having  been  made,  and  thereupon  such  last-mentioned  court  shall 
take  such  steps  in  the  matter  as  may  be  requisite  for  enforcing  snch  order, 
interlocutor  or  decree,  in  the  same  manner  as  if  it  were  the  order,  interlo- 
cutor, or  decree  of  the  court  enforcing  the  same. 

124.  Rehearings  of  and  appeals  from  any  order  or  decision  made  or  ffivon   Appeals  from 
in  the  matter  of  the  winding-up  of  a  company  by  any  court  having  junsdic-  o^d*"' 
tion  under  this  act,  may  be  had  in  the  same  manner  and  subject  to  the  same 
conditions  in  and  subject  to  which  appeals  may  be  had  from  any  order  or 

decision  of  the  same  court  in  cases  within  Its  ordinary  jurisdiction;  subject 
to  this  restriction,  that  no  such  rehearing  or  appeal  shall  be  heard  unless 
notice  of  the  same  is  given  within  three  weeks  after  any  order  complained 
of  has  been  made,  in  manner  in  which  notices  of  appeal  are  ordinarily  given, 
according  to  the  practice  of  the  court  appealed  irom,  unless  such  time  is 
extended  by  the  court  of  appeal :  provided  that  it  shall  be  lawful  for  the 
lord- warden  of  the  Stannaries,  by  a  special  or  general  order,  to  remit  at 
once  an^  appeal  allowed  and  regularly  lodged  with  him  against  any  order 
or  decision  of  the  vice-warden  made  in  the  matter  of  a  winding-up  to  the 
coort  of  appeal  in  chancery,  which  court  shall  thereupon  hear  and  determine 
such  appeal,  and  have  power  to  require  all  such  certificates  of  the  vice- 
warden,  records  of  proceedings  below,  documents  and  papers  as  the  lord- 
warden  would  or  might  have  required  upon  the  hearing  of  such  appeal,  and 
to  exercise  all  other  the  jurisdiction  and  powers  of  the  lord- warden  specified 
in  the  act  of  parliament  passed  in  the  eighteenth  year  of  the  reign  of  her 
present  Majesty,  ciiapter  thirty-two,  and  any  order  so  made  by  the  court  of 
appeal  in  chancery  shall  be  final,  without  any  further  appeal. 

125.  la  all  proceedings  under  this  part  of  this  act,  all  courts,  judges,  and  Jadlcl*!  notice  to 
persons  judicially  acting,  and  all  other  officers,  judicial  or  ministerial,  of  be  taken  of  sig- 
any  court,  or  employed  in  enforcing  the  process  of  any  court,  shall  take  "*'•"*  ®'  offlcera. 
judicial  notice  of  the  signature  of  any  officer  of  the  courts  of  chancery  or 
bankruptcy  in  England  or  in  Ireland,  or  of  the  court  of  session  in  Scotland, 

wir  of  the  registrar  of  the  court  of  the  vice-warden  of  the  Stannaries,  and 
also  of  the  official  seal  or  stamp  of  the  several  offices  of  the  courts  of  chan- 
cery or  bankruptcy  in  England  or  Ireland,  or  of  the  court  of  session  in 
Scotland,  or  of  the  court  of  the  vice-warden  of  the  Stannaries,  when  such 
seal  or  stamp  is  appended  to  or  impressed  on  any  document  made,  issued, 
or  signed  under  the  provisions  of  this  part  of  the  act,  or  any  official  copy 
thereof. 

1 26.  The  commissioners  of  the  court  of  bankruptcy  and  the  judges  of  the  Rpedal  oommts- 
county  courts  in  England  who  sit  at  places  more  than  twenty  miles  from  the  Jj?"?"  ^°^J^' 
General  Post  Office,  and  the  commissioners  of  bankrupt  and  the  assistant  ***^^"**  evidence, 
barristers  and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland, 

shall  be  commissioners  for  the  purpose  of  taking  evidence  under  this  act  in 
cases  where  any  company  is  wound  up  in  any  part  of  the  United  Kingdom, 
and  it  shall  be  la\«'f nl  for  the  court  to  refer  the  whole  or  any  part  of  the 
examination  of  any  witnesses  under  this  act  to  any  person  hereby  appointed 
commissioner,  although  such  commissioner  is  out  of  the  jurisdiction  of  the 
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court  that  made  the  order  or  decree  for  winding-up  the  company  ;  and  eTenr 
sach  commissioner  shall,  in  addition  to  anj  power  of  summoning  and  ex- 
amining witnesses,  and  requiring  the  production  or  deliyery  of  docomentB, 
and  certifying  or  punishing  defaults  by  witnesses,  which  he  might  lawfully 
exercise  as  a  commissioner  of  the  court  of  bankruptcy,  judge  of  a  county 
court,  commissioner  of  bankrupt,  assistant  barrister,  or  recorder,  or  as  a 
sheriff  of  a  county,  have  in  the  matter  so  referred  to  him  all  the  same 
powers  of  summoning  and  examining  witnesses,  and  requiring  the  produc- 
tion or  delivery  of  documents,  and  punishing  defaults  by  witnesses,  and 
allowing  costs  and  charges  and  expenses  to  witnesses,  as  the  court  which 
made  the  order  for  winding-up  the  company  has  ;  and  the  examination  so 
taken  shall  be  returned  or  reported  to  such  last-mentioned  court  in  such 
maimer  as  it  directs. 


Coart  may  onler 
the  examfiuitlun 
of  penom  in 
Scotland. 


Affldavlfai,  &c. 
mmy  be  iworn  In 
Ireland,  Scotland, 
or  tht  ooloniea, 
before  aQ7  com- 
petent court  or 
peraon. 


127.  The  court  may  direct  the  examination  in  Scotland  of  any  penoo  for 
the  time  being  in  Scotland,  whether  a  contributory  of  the  company  or  not, 
in  regard  to  the  estate,  dealings  or  affairs  of  an^  company  in  toe  course  of 
being  wound  up,  or  in  regard  to  the  estate,  dealings  or  affairs  of  any  person 
being  a  contrioutory  of  the  company,  so  far  as  the  company  may  be  inte- 
rest^ therein  by  reason  of  his  being  such  contributory,  and  the  order  or 
commission  to  take  such  examination  shall  be  directed  to  the  sheriff  of  the 
county  in  which  the  person  to  be  examined  is  residing  or  happens  to  be  for 
the  time,  and  the  sheriff  shall  summon  such  person  to  appear  before  him  at 
a  time  and  place  to  be  specified  in  the  summons  for  examination  upon 
oath  as  a  witness  or  as  a  hayer,  and  to  produce  any  books,  papers,  deeds  or 
documents  called  for  which  may  be  in  his  possession  or  power,  and  the 
sheriff  may  take  such  examination  either  orally  or  upon  written  interroga- 
tories, and  shall  report  the  same  in  writing  in  the  usual  form  to  the  court, 
and  shall  transmit  with  such  report  the  books,  papers,  deeds  or  documents 
produced,  if  the  originals  thereof  are  required  and  specified  by  the  order,  or 
otherwise  such  copies  thereof  or  extracts  therefrom,  authenticated  by  the 
sheriff,  as  may  be  necessary  ;  and  in  case  any  person  so  summoned  ^Is  to 
appear  at  the  time  and  place  specified,  or  appearing  refuses  to  be  examined 
or  to  make  the  production  required,  the  sheriff  shall  proceed  against  such 
person  as  a  witness  or  haver  duly  cited,  and  failing  to  appear  or  refusing  to 

five  evidence  or  make  production  may  be  proceeded  against  by  the  law  of 
Gotland  ;  and  the  sheriff  shall  be  entitled  to  such  and  the  like  fees,  and 
the  witness  shall  be  entitled  to  such  and  the  like  allowances,  as  riieriffs 
when  acting  as  commissioners  under  appointment  from  the  court  of  aeaaion 
and  as  witnesses  and  havers  are  entitled  to  in  the  like  cases  according  to 
the  law  and  practice  of  Scotland  :  if  any  objection  is  stated  to  the  sheriff 
by  the  witness,  either  on  the  ground  of  his  incompetency  as  a  witness,  or  as 
to  tiie  production  reauired  to  be  made,  or  on  an^  other  ground  whatever, 
the  sheriff  may,  if  ne  thinks  fit,  report  such  objection  to  the  court,  and 
suspend  the  examination  of  such  witness  until  such  objection  has  been  dis- 
posed of  by  the  court. 

128.  Any  afiidavit,  afiirmation  or  declaration  required  to  be  sworn  or 
made,  under  the  provisions  or  for  the  purposes  of  this  part  of  this  act,  may 
be  lawfully  sworn  or  made  in  Great  Britain  or  Ireland,  or  in  any  colony, 
island,  plantation  or  place  under  the  dominion  of  her  Majesty  in  foreign 
parts,  before  any  court,  judge  or  person  lawfully  authorized  to  take  and 
receive  affidavits,  afiirmations  or  declarations,  or  before  any  of  her  Majesty's 
consuls  or  vice-consuls,  in  any  foreign  parts  out  of  her  Majesty's  dominions, 
and  all  courts,  judges,  justices,  commissioners  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case  may 
be)  of  any  such  court,  judge,  person,  consul  or  vice-consul  attached, 
appended  or  subscribed  to  any  such  affidavit,  affirmation  or  declaration  or 
to  any  other  document  to  be  used  for  the  purposes  of  this  part  of  this  act. 
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Voluntary  winding-up  of  Company, 
129.  A  company  under  this  act  may  be  wound  up  yoluntarilj,  CiicumBUnoes 

(1.)  Wheneyer  the  period,  if  any,  fixed  for  the  duration  of  the  company  oompany  mftj  be 
by  the  articles  of  association  expires,  or  whenever  the  event,  ii  wound  up  volun- 
any,  occurs,  upon  the  occurrence  of  which  it  is  provided  by  the 
articles  of  association  that  the  company  is  to  be  dissolved,  and  the 
company  in  general  meeting  has  passed  a  resolution  requiring  the 
company  to  be  wound  up  voluntarily: 

(2.)  Whenever  the  company  has  passed  a  special  resolution  requiring 
the  company  to  be  wound  up  voluntarily : 

(8.)  Whenever  the  company  has  passed  an  extraordinary  resolution  to 
the  effect  that  it  has  been  proved  to  their  satisfaction  that  the 
company  cannot  by  reason  of  its  liabilities  continue  its  business, 
and  that  it  is  advisable  to  wind  up  the  same : 

For  the  purposes  of  this  act  any  resolution  shall  be  deemed  to  be  extra- 
ordinary which  is  passed  in  such  manner  as  would,  if  it  had  been  confirmed 
by  a  subsequent  meeting,  have  constituted  a  special  resolution,  as  herein- 
before defined. 


ISO.  A  voluntary  winding-up  shall  be  deemed  to  commence  at  the  time  Commencement 
of  the  passing  of  the  resolution  authorizing  such  winding-up.  **'ilSn°^'^ 

131.  Whenever  a  company  is  wound  up  voluntarily  the  company  shall,  Effect  of  rolun- 
from  the  date  of  the  commencement  of  such  winding-up,  cease  to  carry  on  tary  wiwUng-up 
its  business,  except  in  so  far  as  may  be  required  for  the  beneficial  winding-  JjJA.^  "*    *""*" 
up  thereof ;  and  all  transfers  of  shares  except  transfers  made  to  or  with  the 

sanction  of  the  liquidators,  or  alteration  in  the  status  of  the  members  of  the 
company  taking  place  after  the  commencement  of  such  winding-up,  shall  be 
void,  but  its  corporate  state  and  all  its  corporate  powers  shall,  notwith- 
standing it  is  otherwise  provided  by  its  regulations  continue  until  the 
affairs  of  the  company  are  wound  up. 

132.  Notice  of  any  special  resolution  or  extraordinary  resolution  passed  Notice  o(  reaolu- 
for  winding-up  a  company  voluntarily  shall  be  given  by  advertisement  as  '*on  *^JI1[}°^  **** 
respects  companies  re^stered  in  England  in  the  D>ndon  Gazette,  as  respects  ^^'"^'•"'y' 
companies  registered  m  Scotland  in  the  Eklinburgh  Gazette,  and  as  respects 
companies  registered  in  Ireland  in  the  Dublin  Gazette. 


133.  The  following  consequences  shall  ensue  upon  the  voluntary  winding- 
up  of  a  company : 

(1.)  The  property  of  the  company  shall  be  applied  in  satisfaction  of  its 
liabilities  pari  pasm,  and,  subject  thereto,  shall,  unless  it  be 
otherwise  provided  by  the  regulations  of  the  company,  be  distri- 
buted amongst  the  members  according  to  their  rights  and  interests 
in  the  company : 

(2.)  Liquidators  shall  be  appointed  for  the  purpose  of  winding-up  the 
affairs  of  the  company  and  distributing  the  property : 

(3.)  The  company  in  general  meeting  shall  appoint  such  persons  or 
person  as  it  thinks  fit  to  be  liquidators  9r  a  liquidator,  and  may 
fix  the  remuneration  to  be  paid  to  them  or  him  : 

(4.)  If  one  person  only  is  anpointed,  all  the  provisions  herein  contained 
in  reference  to  several  liquidators  shall  apply  to  him : 

(5.)  Upon  the  appointment  of  liquidators  all  the  power  of  Uie  directors 
shall  cease,  except  in  so  far  as  the  company  in  general  meeting  or 
the  liquidators  may  sanction  the  continuance  of  sudi  powers : 

(6.)  When  several  liquidators  are  appointed,  every  power  hereby  given 
may  be  exercised  by  such  one  or  more  of  them,  as  may  be  deter- 
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Effect  of  winding- 
up  on  0hare 
capital  of  com- 
pany  limited  by 
guanmtee. 


Power  of  oom- 
ytuty  to  delemte 
authority  to  ap- 
iKjint  liquidators. 


Arrangement 
when  binding  on 
crudltom. 


Power  of  creditor 
or  contributory 
to  appeal. 


Power  for  llqul- 
liatofi  or  contri- 
butoriet  in 
voluntary  wind- 
ing-up to  apply 
tocouru 


mined  at  the  time  of  their  appointment,  or  in  default  of  such  de- 
termination bj  any  number  not  less  than  two: 

(7.)  The  liquidators  may,  without  the  sanction  of  the  comiy  exercise  all 
powers  by  this  act  given  to  the  ofSdal  liquidator : 

(8.)  The  liquidators  may  exercise  the  powers  hereinbefore  given  to  the 
court  of  settling  the  list  of  contnbatories  of  the  company,  and  any 
list  so  settled  shall  he  prima  facie  evidence  of  the  liability  of  the 
persons  named  therein  to  be  contributories : 

(!).)  The  liquidators  may  at  any  time  after  the  passing  of  the  reeolntioa 
for  winding-up  the  company,  and  before  they  have  ascertained  the 
sufficiency  of  the  assets  of  the  company,  call  on  all  or  any  of  the 
contributories  for  the  time  being  settled  on  the  list  of  contri- 
butories to  the  extent  of  their  liability  to  pay  all  or  any  sums  they 
deem  necessary  to  satisfy  the  debts  and  liabilities  of  the  company, 
and  the  costs,  charges  and  expenses  of  winding  it  up,  and  for  the 
adjustment  of  the  rights  of  the  contributories  amongst  themselves, 
and  the  liquidators  may  in  making  a  call  take  into  consideration 
the  probability  that  some  of  the  contributories  upon  whom  tiie 
same  is  made  may  partly  or  wholly  fail  to  pay  tneir  respective 
portions  of  the  same : 

(10.)  The  liquidators  shall  pay  the  debts  of  the  company,  and  adjust  the 
rights  of  the  contributories  amongst  themselvea. 

134.  Where  a  company  limited  by  guarantee,  and  having  a  capital  divided 
into  shares,  is  being  wound  up  voluntarily,  any  share  capital  that  may  not 
have  been  called  up  shall  be  deemed  to  be  assets  of  the  company,  and  to  be 
a  specialty  debt  dae  from  each  member  to  the  company  to  the  extent  of 
any  sums  that  may  be  unpaid  on  any  shares  held  by  hun,  and  payable  at 
such  time  as  may  be  appointed  by  the  liquidators. 

135.  A  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of 
being  woand  op  voluntarily,  may,  by  an  extraordinary  resolution,  delegate 
to  its  creditors,  or  to  any  committee  of  its  creditors,  the  power  of  appointing 
liquidators  or  any  of  them,  and  supplying  any  vacancies  in  the  appointment 
of  liquidators,  or  may,  by  a  like  resolution,  enter  into  any  arrangement  with 
respect  to  the  powers  to  be  exercised  by  the  liquidators,  and  the  manner  in 
which  they  are  to  be  exercised ;  and  any  act  done  by  the  creditors,  in  pur- 
suance of  such  delegated  power,  shall  have  the  same  effect  as  if  it  had  been 
done  by  the  company. 

136.  Any  arran^ment  entered  into  between  a  company  about  to  be 
wound  up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily,  and 
its  creditors,  shall  be  binding  on  the  company  if  sanctioned  by  an  extra- 
ordinary resolution,  and  on  the  creditors  if  acceded  to  by  three-fourths  in 
number  and  value  of  the  creditors,  subject  to  such  right  of  i^peal  as  is 
hereinafter  mentioned. 

137.  Any  creditor  or  contributory  of  a  company  that  has  in  manner  afore- 
said entered  into  any  arrangement  with  its  creditors  may,  within  three 
weeks  from  the  date  of  the  completion  of  such  arrangement,  appeal  to  the 
court  against  such  arrangement,  and  the  court  may  thereupon,  as  it  thinks 
just,  amend,  vary  or  confirm  the  same. 

138.  Where  a  company  is  being  wound  up  voluntarily  the  liquidators  or 
any  contributory  of  the  company  may  apply  to  the  court  in  England, 
Ireland  or  Scotland,  or  to  the  lord  ordinary  on  the  bills  in  Scotland  in  time 
of  vacation,  to  determine  any  question  arising  in  the  matter  of  such  winding- 
np,  or  to  exercise,  as  respects  the  enforcing  of  calls,  or  in  respect  of  any 
other  matter,  all  or  any  of  the  powers  which  the  court  might  exercise  if  the 
company  were  being  wound  up  by  the  court;  and  the  court  or  lord  ordinaiy 
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in  the  caae  aforesaid,  if  satisfied  that  the  determiDation  of  such  qaestion, 
or  the  required  exercise  of  power,  will  be  jast  and  beneficial,  may  accede, 
wholly  or  partially,  to  such  application,  on  snch  terms  and  subject  to  such 
conditions  as  the  court  thinks  fit,  or  it  may  make  such  other  order,  inter- 
locutor, or  decree  on  such  application  as  the  court  thinks  just. 

139.  Where  a  company  is  being  wound  up  voluntarily  the  liquidators  Power  of  iiqui- 
may,  from  time  to  time,  during  the  continuance  of  snch  winding-up,  sum-  datore  to  chII 
mon  general  meetings  of  the  company  for  the  purpose  of  obtaimng  tiie  k®^®***  meeting, 
sanction  of  the  company  by  special  resolution  or  extraordinary  resolution, 

or  for  any  other  purposes  they  thiuk  fit ;  and  in  the  event  of  the  winding- 
up  continuing  for  more  than  one  year,  the  liquidators  shall  summon  a 
general  meeting  of  the  company  at  the  end  of  the  first  year,  and  of  each 
succeeding  year  from  the  commencement  of  the  winding-up,  or  as  soon 
thereafter  as  may  be  convenient,  and  shall  lay  before  such  meeting  an 
account  showing  their  acts  and  dealings,  and  the  manner  in  which  the 
winding-up  has  been  conducted  during  the  preceding  year. 

140.  If  any  vacancy  occurs  in  the  office  of  liquidators  appointed  by  the  Power  to  flii  up 
company,  by'  death,  resignation,  or  otherwise,  the  company  in  general  ^'»J*"cy  in  iiqul- 
meeting  may,  subject  to  any  arrangement  they  may  have  entered  into  with    *  **"* 

their  creditors,  fill  up  such  vacancy,  and  a  general  meeting  for  the  purpose 
of  filling  up  such  vacancy  may  be  convened  by  the  continuing  liquidators, 
if  any,  or  by  any  contributory  of  the  company,  and  shall  be  deemed  to  have 
been  duly  held  if  held  in  manner  prescribed  by  the  regulations  of  the  com- 
pany, or  in  such  other  manner  as  may,  on  application  bv  the  continuing 
liquidator,  if  any,  or  by  any  contributory  of  the  company,  be  determined  by 
the  court. 

141.  If  from  any  cause  whatever  there  is  no  liquidator  acting  in  the  case  Power  of  ooart  to 
of  a  voluntary  winding-up,  the  court  may,  on  the  application  of  a  contri-  fppo*"^  liquida- 
bntory,  appoint  a  liquidator  or  liquidators.    The  court  may  also,  on  due     "* 

cause  shown,  remove  any  liquidator,  and  appoint  another  liquidator  to  act 
in  the  matter  of  a  voluntary  winding-up. 

142.  As  soon  as  the  affairs  of  the  company  are  fnlly  wound  np,  the  Liquidaton  on 
liquidators  shall  make  up  an  account  showing  the  manner  in  which  such  *^°2["***"  *^' 
wmding-up  has  been  conducted,  and  the  property  of  the  company  disposed  niako  ij^i*^ 
of;  and  thereupon  they  shall  call  a  general  meeting  of  the  company  for  the  account, 
purpose  of  having  the  account  laid  before  them  and  hearing  any  explana- 
tion that  may  be  given  by  the  liquidators:  the  meeting  shall  be  called  by 
advertisement,  specifying  the  time,  place  and  object  of  such  meeting ;  and 

such  advertisement  shall  be  published  one  month  at  least  previously  to 
the  meeting,  as  respects  companies  registered  in  England  in  the  London 
Gazette,  and  as  respects  companies  registered  in  Scotland  in  the  Edinburgh 
Gazette,  and  as  respects  companies  registered  in  Ireland  in  the  Dubhn 
Gazette. 


143.  The  liquidators  shall  make  a  return  to  the  registrar  of  such  meeting  Liquidators  to 
having  been  held,  and  of  the  date  at  which  the  same  was  held,  and  on  report  meeting  to 
the  expiration  of  three  months  from  the  date  of  the  registration  of  such  '®»**^'*^- 
return  the  company  shall  be  deemed  to  be  dissolved :  if  the  liquidators 

make  default  in  making  such  return  to  the  registrar  they  shall  incur  a 
penalty  not  exceeding  five  pounds  for  every  day  during  which  such  default 
continues. 

144.  All  costs,  charges  and  exi>ense6  properly  incurred  in  the  voluntary  Cost*  of  voiun- 
winding-up  of  a  companv,  including  the  remuneration  of  the  liquidators,  tary  iiqaidaUon. 
shall  be  payable  out  of  the  assets  of  the  company  in  priority  to  all  other 

claims. 
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1 4<>.  Wbere  m  compftiiT  i§  in 
protee<lin2s  are  takeii  for  die 
erxux,  the  eoort  maj,  if  it  thinks 
dirtcdng  the  companr  to  be 
or  in  anr  odier  order  for  die 
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Wimdimf-mp  tmhject  t^  the  Smperrisiem  tf  the  Ormrt. 

1 47.  When  a  ruofaition  has  been  paavd  bj  a  eompanr  to  wind  up  Tofani- 
tarilT,  the  coort  maj  make  an  order  directing  that  die  Tolnntarj  winding- 
ap  s&onld  coatinne,  bat  sobject  to  such  mpcriiaop  of  the  oowty  and  wiSi 
ftnch  libertT  for  creditors,  oontribotcMries  or  odiers,  to  api^j  to  the  cmut, 
and  ^ncndlT  opon  snch  tenns  and  subject  to  snch  oooditioiis  as  die  oout 
thinks  jasc 

14^.  A  pedtion,  prajing  whoUr  or  in  part  diat  a  TolnnCarj  winding-op 
fthooM  continoe,  but  subject  to  the  supeiiision  of  the  ooart,  andwnidi 
winding-op  is  hereioafter  referred  to  as  a  winding-np  subject  to  die  soper- 
TiaioD  of  the  court,  shall,  for  the  purpose  of  giring  juriadictioo  to  the  coort 
over  suits  and  acdons,  be  deemed  to  be  a  petition  for  winding-up  the  ocxn- 
pan  J  bj  the  court. 

149.  Tbe  coort  mar,  in  determining  whether  a  conqwnj  is  to  be  woond 
op  altogether  br  the  court  or  subject  to  the  superrisioa  of  the  court,  in  the 
appointment  of  liqai<iator  or  liqmdators,  and  in  all  other  matters  relating  to 
the  winding-op  sobject  to  8openigi<Mi,  hare  regard  to  the  wishes  of  the 
creditors  or  contribotories  as  prored  to  it  bj  anjr  sufBrient  eridence,  and 
mar  direct  meetings  of  the  creditors  or  contribntories  to  be  summoned, 
held,  and  regulated  in  soch  manner  as  the  court  directs  for  the  purpose  of 
ascertaining  their  wishes,  and  maj  appoint  a  person  to  act  as  chairman  of 
anj  such  meeting,  and  to  report  the  result  of  such  meeting  to  the  court :  in 
the  case  of  creditors,  regard  shall  be  had  to  the  ralne  of  tl»e  debts  doe  to 
each  creditor,  and  in  tbe  case  of  contribotories  to  the  nomber  of  rotes  ooo- 
ferred  on  each  contribotorr  bj  the  regulations  of  the  eompanr. 

150.  Where  anv  order  is  made  by  the  coort  for  a  winding-up  subject  to 
the  soperrision  of  the  coort,  the  coort  mar,  in  such  order  or  in  anjr  subse- 
qoent  order,  appoint  any  additional  liquidator  or  liquidators;  and  anj 
liquidator  so  appointed  bjr  the  coort  shall  hare  the  same  powers,  be  subject 
to  the  same  obligations,  and  in  all  respects  stand  in  the  same  position  as  if 
they  had  been  appointed  by  the  company.  The  court  may  from  time  to 
time  remove  any  liquidators  so  appointed  by  the  coort,  and  fill  op  any 
vacancy  occasioned  by  soch  removal,  or  by  death  or  resignation. 

151.  Where  an  order  is  made  for  a  winding-up  sobject  to  die  supervision 
of  the  coort,  the  liqoidators  appointed  to  condoct  soch  winding-np  may, 
sobject  to  any  restrictions  imposed  by  the  coort,  exercise  all  their  powers, 
withoot  the  sanction  or  intervention  of  the  coort,  in  the  same  manner  as  if 
the  company  were  being  woond  op  altogether  volimtarily;  bot,  save  as 
aforesaid,  any  order  ma^e  by  the  coort  for  a  winding-op,  subject  to  the 
ftopervision  of  the  court,  shall  for  all  pnrposes,  incloding  the  staying  of 
actions,  snits  and  other  proceedings,  be  deemed  to  be  an  <»der  of  the  coort 
for  winding-op  the  company  by  the  coort,  and  shall  confer  foil  authority  on 
the  coort  to  make  calls,  or  to  enforce  calls  made  by  the  liqiudatorB,  and  to 
exercise  all  other  powers  which  it  might  have  exercised  if  an  order  had 


cap.  89.]  The  Companies  Act,  1862.  693 

been  made  for  winding-np  the  company  altogether  by  the  court,  and  in  the 
constmction  of  the  provisions  whereby  the  court  is  empowered  to  direct  any 
act  or  thing  to  be  done  to  or  in  favour  of  the  official  liquidators,  the  expres- 
sion official  liquidators  shall  be  deemed  to  mean  the  liquidators  conducting 
the  winding-up,  subject  to  the  supervision  of  the  court. 

152.  Where  an  order  has  been  made  for  the  winding-up  of  a  company  Appointment  in 
subject  to  the  supervision  of  the  court,  and  such  order  is  afterwards  super-  certain  oaaet  of 
sedcd  by  an  order  directing  the  company  to  be  wound  up  compulsorily,  the  JqiSaSrs  to 
court  may  in  such  lost-mentioned  order,  or  in  any  subsec^uent  order,  appoint  office  of  otBcial 
the  voluntary  liquidators  or  any  of  them,  either  provisionally  or  perma-  Uqnidaton. 
nently,  and  either  with  or  without  the  addition  of  any  other  persouB,  to  be 

official  liquidators. 

Supplemental  Provisions, 

153.  Where  any  company  is  being  wound  up  by  the  court  or  subject  to  DltpoiiltionB  after 
the  supervision  of  the  court  all  dispositions  of  the  property,  effects  and  *^«  commence- 
things  in  action  of  the  company,  and  every  transfer  of  shares,  or  alteration  J^nding^ 

in  the  status  of  the  members  of  the  company  made  between  the  commence-  avoided, 
raent  of  the  winding-up  and  the  order  for  winding-up,  shall,  unless  the 
court  otherwise  orders,  be  void. 

154.  Where  any  company  is  being  wound  up,  all  books,  accounts  and  The  books  of  the 
documents  of  the  company  and  of  the  liquidators  shall,  as  between  the  JJS"'*"^  *®  ^ 
contributories  of  the  company,  be  primd  facie  evidence  of  the  truth  of  all  «^^'*®•• 
matters  purporting  to  be  therein  recorded. 

155.  Where  any  company  has  been  wound  up  under  this  act  and  is  Ai  to  ditpoeal  of 
about  to  be  dissolved,  the  books,  accounts  and  documents  of  the  company  book*,  acooant« 
and  of  the  liquidators  may  be  disposed  of  in  the  following  way;  that  is  to  Se  wrapa^.^ 
say,  where  the  company  has  been  wound  up  by  or  subject  to  the  supervision 

of  the  court,  in  such  way  as  the  court  directs,  and  where  the  company  has 
been  wound  up  voluntarily,  in  such  way  as  the  company  by  an  extraordi- 
nary resolution  directs ;  but  after  the  lapse  of  five  years  from  the  date  of 
such  dissolution,  no  re(n)onsibility  shall  rest  on  the  company,  or  the  liqui- 
dators, or  any  one  to  whom  the  custody  of  such  books,  accounts  and  docu- 
ments has  been  committed,  by  reason  that  the  same,  or  any  of  them, 
cannot  be  made  forthcoming  to  any  party  or  parties  claiming  to  be  in- 
terested therein. 

156.  Where  an  order  has  been  made  for  winding-up  a  company  by  the  inspeotionof 
court,  or  subject  to  the  supervision  of  the  court,  the  court  may  make  such  booka. 
order  for  the  inspection  by  the  creditors  and  contributories  of  the  company 

of  its  books  and  papers  as  the  court  thinks  just;  and  any  books  and  papers 
in  the  possession  of  Uie  company  may  be  inspected  by  creditors  or  contri- 
butories, in  conformity  with  the  order  of  the  court,  but  not  further  or 
otherwise. 

157.  Any  person  to  whom  anything  in  action  belonging  to  the  company  Power  of  aislgnM 
is  assigned,  in  pursuance  of  this  act,  may  bring  or  defend  any  action  or  suit  ^  soe. 
relating  to  such  thing  in  action  in  his  own  name. 

158.  In  the  event  of  any  company  being  wound  up  under  this  act,  all  Debta  of  all  de- 
debts  payable  on  a  contingency,  and  all  claims  against  the  company,  pre-  JSjjJ^  ^  ^ 
sent  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  "^ 
damages,  shall  be  admissible  to  proof  against  the  company,  a  just  estimate 

being  made,  so  far  as  is  possible,  of  the  value  of  all  such  debts  or  claims  as 
may  be  subject  to  any  contingency  or  sound  only  in  damages,  or  for  some 
other  reason  do  not  bear  a  certain  value. 

P.N.  Z  Z 
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159.  The  liqnidaton  may,  with  the  sanctioii  of  the  comt,  where  the  oom- 
panj  IB  being  wound  np  hy  the  coort  or  subject  to  the  snperriBlon  of  the 
conrt  and  with  the  sanction  of  an  extraordinary  resolution  of  the  oompanj 
where  the  company  is  being  wound  up  altogether  voluntarily,  pay  any 
classes  of  creditors  in  full,  or  make  such  compromise  or  other  arrangement 
as  the  liquidators  may  deem  expedient  with  creditors  or  persons  claiming 
to  be  creditors,  or  persons  having  or  alleging  themselves  to  have  any  claim, 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages  against  the  company,  or  whereby  the  company  may  be  rendered 
liable. 

160.  The  liquidators  may,  with  the  sanction  of  the  coort,  where  the 
company  is  being  wound  up  by  the  court  or  subj^t  to  the  supervision  of 
the  court,  and  with  the  sanction  of  an  extraordinary  resolution  of  the 
company  where  the  company  is  being  wound  up  altogether  voluntarily, 
compromise  all  calls  and  liabilities  to  (^Is,  debts  and  liabiiitiea  capable  of 
resulting  in  debts,  and  all  claims,  whether  present  or  future,  certain  or 
contingent,  ascertained  or  sounding  only  in  damages,  subsisting  or 
supposed  to  subsist  between  the  company  and  any  contributory  or  alleged 
contributory,  or  other  debtor  or  person  apprehending  liability  to  the 
company,  and  all  questions  in  any  way  relating  to  or  afifecting  me  assets 
of  the  company  or  the  winding-up  of  the  company,  upon  the  receipt  of 
such  sums,  payable  at  such  times  and  generally  upon  such  terms  as  may 
be  agreed  upon,  with  power  for  the  liquidators  to  take  any  security  for  the 
discharge  of  such  debts  or  liabilities,  and  to  give  complete  discharges  in 
respect  of  all  or  any  such  calls,  debts  or  liabilities. 

IGl.  Where  any  company  is  proposed  to  be  or  is  in  the  course  of  being 
wound  up  altogether  volantarily,  and  the  whole  or  a  portion  of  its  business 
or  property  is  proposed  to  be  transferred  or  sold  to  another  company,  the 
liquidators  of  the  first-mentioned  company  may,  with  the  sanction  of  a 
special  resolution  of  the  company  by  whom  they  were  appointed,  conferring 
either  a  general  authority  on  the  liquidators,  or  an  authority  in  respect  m. 
any  particular  arrangement,  receive  in  compensation  or  part  compensation 
for  such  transfer  or  sale  shares,  policies  or  other  like  interests  in  such  other 
company,  for  the  purpose  of  distribution  amongst  the  members  of  the  com- 
pany being  wound  up,  or  may  enter  into  any  other  arran^ment  whereby 
the  members  of  the  company  being  wound  np  may,  in  lieu  of  receiving 
cash,  shares,  policies  or  other  like  interests,  or  in  ad^tion  thereto,  partici- 
pate in  the  profits  of  or  receive  any  other  benefit  from  the  purchasing 
company ;  and  any  sale  made  or  arrangement  entered  into  by  the  liquida- 
tors in  pursuance  of  this  section  shall  be  binding  on  the  members  of  the 
company  being  wound  up ;  subject  to  this  proviso,  that  if  any  member  of 
the  company  being  wound  up,  who  has  not  voted  in  favour  of  the  special 
resolution  passed  by  the  company  of  which  he  is  a  member  at  either  of  the 
meetings  held  for  passing  the  same,  expresses  his  dissent  from  any  such 
special  resolution  in  writing  addressed  to  the  liquidators  or  one  of  them, 
and  left  at  the  registered  office  of  the  company  not  later  than  seven  days 
after  the  date  of  the  meeting  at  which  such  special  resolution  was  passed, 
such  dissentient  member  may  require  the  liquidators  to  do  one  of  the  i6\r 
lowing  things  as  the  liquidators  mayprefer ;  that  is  to  sav,  either  to  abstain 
from  carrying  such  re^ution  into  effect,  or  to  purchase  the  interest  held  by 
such  dissentient  member  at  a  price  to  be  determined  in  manner  hereinafter 
mentioned,  such  purchase-money  to  be  paid  before  the  company  is  dis- 
solved, and  to  be  raised  by  the  liquidators  in  such  manner  as  may  be  deter- 
mined by  special  resolution.    No  special  resolution  shall  be  deemed  invalid 
for  the  purposes  of  this  section  by  reason  that  it  is  pa^ed  antecedently  to 
or  concurrently  with  any  resolution  for  winding-up  the  company,  or  for 
appointing  liquidators ;  but  if  an  order  be  made  within  a  year  for  winding^ 
up  the  company  by  or  subject  to  the  supervision  of  the  court,  such  resola- 
tion  shall  not  be  of  any  validity  unless  it  is  sanctioned  by  the  court 
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162.  The  price  to  be  paid  for  the  purchase  of  the  interest  of  anj  dissen-  Mode  of  deteiw 
tient  member  may  be  determiDed  by  agreement,  but  if  the  parties  dispute  mining  price, 
abont  the  same,  such  dispnte  shall  be  settled  by  arbitration,  and  for  the 

purposes  of  such  arbitration  the  provisions  of "  The  Companies  Clauses 
Consolidation  Act,  1846,"  with  respect  to  the  settlement  of  disputes  by 
arbitration,  shall  be  incorporated  with  this  act;  and  in  the  construction  of 
such  provisions  this  act  shall  be  deemed  to  be  the  special  act,  and  "the 
company''  shall  mean  the  company  that  is  being  wound  up,  and  any  ap- 
pointment by  the  said  incorporated  provisions  directed  to  be  made  under 
the  hand  of  the  secretary,  or  any  two  of  the  directors,  may  be  made  under 
the  hand  of  the  liquidator,  if  only  one,  or  any  two  or  more  of  the  liqui- 
dators if  more  than  one. 

163.  Where  any  company  is  being  wound  up  by  the  court  or  subject  to  Certain  attacb- 
the  supervision  of  the  court,  any  attachment,  sequestration,  distress,  or  exe-  ments,  seqaestrA- 
cution  put  in  force  against  the  estate  or  effects  of  the  company  after  the  ^^  Jo  be  voSu 
commencement  of  the  winding-up  shall  be  void  to  all  intents. 

164.  Any  such  conveyance,  mortgage,  deliveiy  of  goods,  payment,  exe-  Frandolent  pro- 
cution,  or  other  act  relating  to  property  as  would,  if  made  or  done  by  or  terenoe. 
against  any  individual  trader,  be  deemed  in  the  event  of  his  bankruptcy  to 

have  been  made  or  done  by  way  of  undue  or  fraudulent  preference  of  the 
creditors  of  such  trader,  shall,  if  made  or  done  by  or  against  any  company, 
be  deemed,  in  the  event  of  such  company  being  wound  up  under  this  act, 
to  have  been  made  or  done  by  way  of  undue  or  fraudulent  preference  of  the 
creditors  of  such  company,  and  shall  be  invalid  accordingly ;  and  for  the 
purposes  of  this  section  the  presentation  of  a  petition  for  winding  up  a  com- 
pany shall  in  the  case  of  a  company  being  wound  up  by  the  court  or  subject 
to  the  supervision  of  the  court,  and  a  resolution  for  winding-up  the  com- 
pany shall  in  the  case  of  a  voluntary  winding-up,  be  deemed  to  correspond 
with  the  act  of  bankruptcy  in  the  case  of  an  individual  trader ;  and  any 
conveyance  or  assignment  made  by  any  company  formed  under  this  act  of 
all  its  estate  and  effects  to  trustees  for  the  benefit  of  all  its  creditors  shall 
be  void  to  all  intents. 

165.  Where,  in  the  course  of  the  winding-up  of  any  company  under  this  Power  of  court  to 
act,  it  appears  that  any  past  or  present  director,  manager,  official  or  other  JJJSJltdeij]!^ 
liquidator  or  any  officer  of  such  company,  has  misapplied  or  retained  in  JJ^^  directon 
his  own  hands  or  become  liable  or  accountable  for  any  moneys  of  the  com-  andoflBoen. 
pany  or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  the 

company,  the  court  may  on  the  application  of  any  liquidator,  or  of  any 
creditor  or  contributory  of  the  company,  notwithstanding  that  the^  offence 
is  one  for  which  the  offender  is  criminally  responsible,  examine  into  the 
conduct  of  such  director,  manager  or  other  officer,  and  compel  him  to 
repay  any  moneys  so  misapplied  or  retained,  or  for  which  he  has  become 
liable  or  accountable,  together  with  interest  after  such  rate  as  the  court 
thinks  just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  com- 
pany by  way  of  compensation  in  respect  of  such  misapplication,  retainer, 
misfeasance,  or  breach  of  trust  as  the  court  thinks  just. 

166.  If  any  director,  officer  or  contributoiy  of  any  company  wound  up  Penaltj  on  fUsI- 
under  this  act  destroys,  mutilates,  alters  or  falsifies  any  books,  papers,  floationof  booiu. 
writings  or  securities,  or  makes  or  is  privy  to  the  making  of  any  false  or 
fraudment  entry  in  any  register,  book  of  account,  or  other  document  be- 
longing to  the  company  with  intent  to  defraud  or  deceive  any  person,  every 

person  so  offending  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and 
upon  being  convicted  shall  be  liable  to  imprisonment  fox  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

167  Where  any  order  is  made  for  winding-up  a  company  by  the  court  or  proeeention  of 
subject  to  tiie  supervision  of  the  court,  if  it  appear  in  the  coniBe  of  soch  dellnanfint 
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winding-np  that  any  past  or  present  director,  manager,  officer  or  member 
of  sach  company  has  l)een  gniltj  of  any  offence  in  relation  to  the  company 
for  wliich  he  is  criminally  responsible,  the  conrt  may,  on  the  application  of 
any  })crson  iuterested  in  such  \«nnding-np,  or  of  its  own  motion,  direct  the 
official  liquidators,  or  the  liquidators  (as  the  case  may  be),  to  institnte  and 
conduct  a  prosecution  or  prosecutions  for  snch  offence,  and  may  order  the 
costs  and  expenses  to  be  paid  out  of  the  assets  of  the  company. 

168.  Where  a  company  is  being  wound  np  altogether  Tolnntarily,  if  it 
appear  to  the  liquidators  conducting  such  winding-up  that  any  past  or 
present  director,  manager,  officer  or  member  of  such  company  has  been 
guilty  of  any  offence  in  relation  to  the  company  for  which  he  is  criminally 
responsible,  it  shall  be  lawful  for  the  liquidators,  with  the  preyions  sanction 
of  the  court,  to  prosecute  such  offender,  and  all  expenses  properly  incurred 
by  them  in  such  prosecution  shall  be  payable  out  of  Uie  assets  of  the 
company  in  priority  to  all  other  liabilities. 

169.  If  any  person,  upon  any  examination  upon  oath  or  affirmation, 
authorized  under  this  act,  or  in  any  affidavit,  deposition  or  solenm  affirma- 
tion in  or  about  the  winding-up  of  any  company  under  this  act,  or  otherwise 
in  or  about  any  matter  arising  under  this  act,  wilfully  and  corruptly  gives 
false  evidence,  he  shall,  upon  conviction,  be  liable  to  the  penalties  ai  wilfol 
perjury. 

Power  of  Courts  to  make  Rules, 

170. -In  England  the  lord  chancellor  of  Great  Britain,  with  the  advice 
and  consent  of  the  master  of  the  rolls,  and  any  one  of  the  vice-chancellors 
for  the  time  being,  or  with  the  advice  and  consent  of  any  two  of  the  vice- 
chancellors,  may,  as  often  as  circumstances  require,  make  snch  rules  con- 
cerning the  mode  of  proceeding  to  be  had  for  winding-up  a  company  in  the 
court  of  chancery  as  may  from  time  to  time  seem  necessary,  but  nndl  snch 
rules  are  made  the  general  practice  of  the  court  of  chancery,  including  the 
practice  hitherto  in  use  in  winding-up  companies,  shall,  so  ixc  as  the  same 
IS  applicable  and  not  inconsistent  with  this  act,  apply  to  all  proceedings 
for  winding-up  a  company. 


35  &  26  Vict 
c.  87. 


COUNTY  COURT  ORDER. 

1^/  January,  1868. 

2.  The  general  order,  rules  and  forms  of  the  high  conrt  of  chancery 
regulating  the  mode  of  proceeding  under  "  The  Companies  Act,  18G2  '* 
(25  &  26  Vict.  c.  89),  shall  be  the  order,  rules  and  forms  in  all  proceedings 
in  the  county  courts  for  the  winding-up  of  a  society  registered  under  "  The 
Industrial  and  Provi<lcnt  Societies  Act,  1862"  (25  &  26  Vict  c.  87),  so 
far  as  the  same  are  a])plicable:  Provided  that,  where  it  shall  appear  to 
the  court  inconvenient  that  the  Bank  of  England  should  be  the  bank  used 
for  the  purposes  mentioned  in  the  order  and  rules,  it  shall  be  competent 
for  the  court  to  name  some  bank  to  be  used  in  Hen  of  the  Bank  of 
England. 
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ORDER  OF  COURT. 
Tuesday y  the  Wth  day  of  November ^  1862. 


The  Right  Honorable  Richard  Baron  Westbury,  Lord  High 
Chancellor  of  Great  Britain,  with  the  advice  and  consent  of  the  Right 
Honorable  Sib  John  Romillt,  Master  of  the  Rolls,  the  Honorable 
the  Vice-Chancellor  Sir  Richard  Torin  Kinderslet,  the  Honor- 
able the  Vice-Chancellor  Sir  John  Stuart,  and  the  Honorable 
the  Vice-Chancellor  Sir  William  Page  Wood,  Doth  hereby,  in 
parsoance  and  execution  of  the  powers  given  bj  the  statute  25th  and  26th 
Victoria,  chapter  89,  and  of  all  other  powers  and  authorities  enabling  him 
in  that  behalf,  Order  and  direct  in  manner  following : — 

Petition  to  wind  up  Company. 

1.  Every  petition  for  the  winding-up  of  any  company  by  the  court,  or 
subject  to  the  supervision  of  the  court,  shall  be  intituled  "  In  the  matter  of 
The  Companies  Act,  1862,''  and  of  the  company  to  which  such  petition 
shall  relate,  describing  the  company  in  its  most  usual  style  or  firm. 

2.  Every  such  petition  shall  be  advertised  seven  clear  days  before  the 
hearing,  as  follows; — 

(1.)  In  the  case  of  a  company  whose  registered  office,  or  if  there  shall 
be  no  such  office,  then  whose  principal,  or  last  known  principal, 
place  of  business  is  or  was  situate  within  ten  miles  of  Lincoln's 
Inn  Hall,  once  in  the  **  London  Gazette,"  and  once  at  least  in 
two  London  daily  morning  newspapers. 
(2.)  In  the  case  of  any  other  company,  once  in  the  "  London  Gazette," 
and  once  at  least  in  two  local  newspapers  circulating  in  the 
district  where  such  registered  office,  or  principal,  or  last  known 
principal  place  of  business,  as  the  case  may  be,  of  such  company 
IS  or  was  situate. 
The  advertisement  shall  state  the  daj  on  which  the  petition  was  presented, 
and  the  name  and  address  of  the  petitioner,  and  of  his  solicitor  and  London 
agent  (if  any). 

3.  Every  such  petition  shall,  unless  presented  by  the  company,  be  served 
at  the  registered  office,  if  any,  of  the  company,  and  if  no  registered  office, 
then  at  the  principal,  or  last  known  principal,  place  of  business  of  the  com- 
pany, if  any  such  can  be  found,  upon  any  member,  officer  or  servant  of  the 
company  there,  or  in  case  no  such  member,  officer  or  servant  can  be  found 
there,  then  by  being  left  at  such  registered  office  or  principal  place  of  busi- 
ness, or  by  being  served  on  any  such  member  or  members  of  the  company 
as  the  court  may  direct ;  and  every  petition  for  the  winding-up  of  a  com- 
pany, subject  to  the  supervision  of  the  court,  shall  be  served  upon  the 
liquidator  (if  any)  appointed  for  the  purpose  of  winding-up  the  affairs  of 
the  company. 

4.  Every  petition  for  the  winding-up  of  any  company  by  the  court,  or 
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sabject  to  the  snpervision  of  the  court,  shall  be  rerified  bv  an  affidaTit 
referring  thereto,  in  the  form  or  to  the  effect  set  forth  in  the  Form  No.  2  in 
the  thini  Schedale  hereto ;  snch  affidavit  shall  be  made  by  the  petitioner, 
or  by  one  of  the  petitioners,  if  more  than  one,  or,  in  case  the  petition  is 
presi'nted  by  the  company,  by  some  director,  secretary,  or  other  principal 
officer  thereof ;  and  shall  be  sworn  after  and  filed  within  four  days  aner 
the  })etiti()ii  is  presented,  and  snch  affidavit  shall  be  sofficient  prima  facie 
evidence  of  the  statements  in  the  petition. 

5.  Every  coiitributor\-  or  creditor  of  the  company  shall  be  entitled  to  be 
fumisheil,  by  the  solicitor  to  the  petitioner,  with  a  copy  of  the  petition, 
within  twenty-foar  hours  after  requiring  the  same,  on  paying  at  the  rate  of 
lourpeuce  per  folio  of  seventy-two  words  for  such  copy. 

Order  to  wind  up  Company. 

6.  Every  order  for  the  winding-up  of  a  company  by  the  conrt,  or  subject 
to  its  sui>ervisi()n,  shall,  within  twelve  days  after  the  date  thereof,  be 
advertised  by  the  petitioner  once  in  the  "  London  Gazette,*'  and  shall  he 
served  upon  such  persons  (if  any)  and  in  such  manner  as  the  court  may 
direct. 

7.  A  copy  of  every  order  for  winding-up  a  company,  certified  to  be  a 
tnie  copy  thereof  as  pansed  and  entered,  shall  be  left  by  the  petitioner  at 
the  chambers  of  the  judge,  within  ten  days  after  the  same  shall  have  been 
passed  and  entered ;  and  in  default  thereof  any  other  person  interested  Id 
tlic  winding-up  may  leave  the  same,  and  the  judge  may,  if  he  thinks  fit, 
give  tlie  carriage  and  prosecution  of  the  order  to  snch  person.  Upon  such 
copy  being  left  a  summons  shall  be  taken  out  to  proceed  with  the  winding- 
up  of  the  company,  and  l)c  served  upon  all  parties  who  may  have  apjicared 
upon  the  hearing  of  the  jiotition.  V\xm  the  retnm  of  such  summons,  a 
time  shall,  if  the  judge  thinks  fit,l)C  fixed  for  the  appointment  of  an  official 
licjuidator,  and  for  the  ])roof  of  debts,  and  for  the  list  of  contributories  to 
be  brought  in,  and  directions  may  be  given  as  to  advertisements  to  be  issued 
for  all  or  any  of  such  pnriKises,  and  generally  as  to  the  proceedings  and  the 
parties  to  attend  thereon.  The  proceedings  under  the  order  shidl  be  con- 
tinued by  adjournment,  and,  when  necessary,  by  further  summons;  and 
any  such  direction  as  aforesaid  may  be  given,  added  to,  or  varied,  at  any 
subsequent  time,  as  may  be  found  necessary. 

Official  Liquidator. 

8.  The  judge  may  appoint  a  person  to  the  office  of  official  liquidator, 
without  previous  advertisement,  or  notice  to  any  party,  or  fix  a  tmne  and 
place  for  the  appointment  of  an  official  liquidator,  and  may  appoint  or  reject 
any  })erson  nominated  at  snch  time  and  place,  and  appoint  any  person  not 
so  nominated. 

y.  When  a  time  and  place  are  fixed  for  the  appointment  of  an  official 
liquidator,  such  time  and  place  shall  be  advertised  in  such  manner  as  the 
iudge  shall  direct,  so  that  the  first  or  only  advertisement  shall  be  pub- 
lished within  fourteen  <Iays  and  not  less  than  seven  days  before  the  day  so 
fixed. 

10.  Every  official  li(iuidator  shall  give  security  by  entering  into  a  recog^ 
nizance  with  two  or  more  sufficient  sureties,  in  snch  sum  as  the  judge 
may  approve ;  and  the  judge  may,  if  he  shall  think  fit,  accept  the  security 
of  any  guarantee  society  established  by  charter  or  act  of  parliament  in 
England,  in  lieu  of  the  security  of  such  sureties  as  aforesaid,  or  of  any  of 
them. 

11.  The  official  liquidator  shall  l)e  appointed  by  order;  and,  unless  he 
shall  have  given  security,  a  time  shall  be  fixed  by  such  order  within  which 
he  is  to  do  so ;  and  the  order  shall  fix  the  times  or  periods  at  which  the 
official  liquidator  is  to  leave  his  accounts  of  his  receipts  and  payments  at  the 
judge's  chambers,  and  shall  direct  that  all  moneys  to  be  received  shall  be 
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paid  into  the  Bank  of  England,  immediately  after  the  receipt  thereof,  to  the 
accoant  of  the  official  liquidator  of  the  company,  and  an  account  shall  be 
opened  there  accordingly ;  and  an  office  copy  of  the  order  shall  be  lodged 
at  the  Bank  of  England. 

12.  When  an  official  liquidator  has  given  security,  pursuant  to  the 
directions  in  the  order  appointing  hinc,  the  same  shall  be  certified  by  the 
chief  clerk,  as  in  the  case  of  a  receiver  appointed  in  a  cause  subject  to 
giving  security. 

13.  The  official  liquidator  shall,  on  each  occasion  of  passing  his  account, 
and  also  whensoever  the  judge  may  so  require,  satisfy  the  judge  that  his 
Hureties  are  living,  and  resident  in  Great  Britain,  and  have  not  been  ad- 
judged bankrupt  or  become  insolvent,  and  in  default  thereof  he  may  be 
required  to  enter  into  fresh  security  within  such  time  as  shall  be  directed. 

14.  Every  appointment  of  an  official  liquidator  shall  be  advertised,  in 
such  manner  as  the  judge  shall  direct,  immediately  after  he  has  been 
appointed,  and  has  given  security. 

15.  Where  it  is  desired  to  appoint  provisionally  an  official  liquidator,  an 
application  for  that  purpose  may,  at  any  time  after  the  presentation  of  the 
I>etition  for  winding-up  the  company,  be  made  by  summons,  without  adver- 
tisement or  notice  to  any  person,  unless  the  judge  shall  otherwise  direct; 
and  such  provisional  official  liquidator  may,  if  the  judge  shall  think  fit,  be 
appointed  without  security. 

16.  In  case  of  the  death,  removal  or  resignation  of  an  official  liquidator, 
another  shall  be  appointed  in  his  room,  in  the  same  manner  as  directed  in 
the  case  of  a  first  appointment,  and  the  proceedings  for  that  purpose  may 
be  taken  by  such  party  interested  as  may  be  authorized  by  the  judge  to 
take  the  same. 

17.  The  official  liquidator  shall,  with  all  convenient  speed  after  he  is 
appointed,  proceed  to  make  up,  continue,  complete,  and  rectify  the  books 
of  account  of  the  company;  and  shall  provide  and  keep  such  books  of 
account  as  shall  be  necessary,  or  as  the  judge  may  direct,  for  the  purposes 
aforesaid,  and  for  showing  the  debts  and  credits  of  the  company,  including 
a  ledger  which  shall  contain  the  separate  accounts  of  the  contributories, 
and  in  which  every  contributory  shall  be  debited  from  time  to  time  with  the 
amount  payable  by  him  in  respect  of  any  call  to  be  made  as  provided  by 
the  said  act  and  these  rules. 

18.  The  official  liquidator  shall  be  allowed  in  his  accounts,  or  otherwise 
paid,  such  salary  or  remuneration  as  the  judge  may  from  time  to  time 
direct,  including  any  necessary  employment  of  assistants  or  clerks  by  the 
official  liquidator,  to  which  regard  shall  be  had ;  and  such  salary  or  remu- 
neration may  either  be  fixed  at  the  time  of  his  appointment,  or  at  any  time 
thereafter,  as  the  judge  may  think  fit.  Every  allovrance  of  such  salary  or 
remuneration,  unless  made  at  the  time  of  his  appointment,  or  upon  passing 
an  account,  shall  be  made  upon  application  for  that  purpose  by  the  officii? 
liquidator,  on  notice  to  such  persons  (if  any),  and  supported  by  such  evi- 
dence as  the  judge  shall  require ;  nevertheless,  the  judge  may  from  time  to 
time  allow  any  sum  he  may  think  fit  to  the  official  liquidator,  on  account 
of  the  salary  or  remuneration  to  be  thereafter  allowed. 

19.  The  accounts  of  the  official  liquidator  shall  be  left  at  the  judge's 
chambers  at  the  times  directed  by  Uie  order  appointing  him,  and  at  such 
other  times  as  may  from  time  to  time  be  reqmred  by  the  judge,  and  such 
accounts  shall,  upon  notice  to  such  parties  (if  any)  as  the  judge  shall  direct, 
be  passed  and  verified  in  the  same  manner  as  receiver's  accounts. 

Proof  of  Debts. 

20.  For  the  purpose  of  ascertaining  the  debts  and  claims  due  from  the 
company,  and  of  requiring  the  creditors  to  come  in  and  prove  their  debts 
or  claims,  an  advertisement  shall  be  issued  at  such  time  as  the  judge  shall 
direct ;  and  such  adrertiaement  shall  fix  a  time  for  the  creditors  to  send 
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their  names  and  addresses,  and  the  particolars  of  their  debts  or  claims,  and 
the  names  and  addresses  of  their  sobcitors  (if  any)  to  the  official  liqnidAtor, 
and  appoint  a  day  for  adjudicating  thereon. 

€1.  The  creditors  need  not  attend  npon  the  adjudication,  nor  prove  their 
debts  or  claims,  unless  they  are  required  to  do  so  by  notice  from  the  official 
liquidator;  but  upon  such  notice  being  given,  the^  are  to  come  in  and 
prove  their  debts  or  claims  within  a  time  to  be  therem  specified. 

22.  The  official  liquidator  shall  investigate  the  debts  and  claims  sent  in 
to  him,  and  ascertain,  so  far  as  he  is  able,  which  of  such  debts  and  claims 
are  justly  due  from  Uie  company,  and  he  shall  make  out  and  leave  at  the 
chambers  of  the  judge  a  list  of  all  the  debts  and  claims  sent  in  to  him,  dis- 
tinguishing whicn  of  the  debts  and  claims,  or  parts  of  debts  and  claims  so 
claimed,  are  in  his  opinion  justly  due  and  proper  to  be  allowed  without 
further  evidence,  and  which  of  them,  in  his  opimon,  ought  to  be  proved  by 
the  creditors;  and  he  shall  make  and  file,  prior  to  the  time  appointed  for 
adjudication,  an  affidavit  setting  forth  which  of  the  debts  and  claims  in  hit 
opinion  are  justly  due  and  proper  to  be  allowed  without  further  evidence, 
and  stating  his  belief  that  such  debts  and  claims  are  justly  due  and  proper 
to  be  allowed,  and  Uie  reasons  for  sach  belief. 

23.  At  the  time  appointed  for  adjudicating  npon  the  debts  and  claims,  or 
at  any  adjournment  thereof,  the  judge  may  either  aUow  the  debts  and  claims 
upon  the  affidavit  of  the  official  liquidator,  or  may  require  the  same,  or  any 
of  them,  to  be  proved  by  the  claimants,  and  adjourn  the  adjudication  thereon 
to  a  time  to  be  then  fixed;  and  the  official  liquidator  shall  give  notice  to  the 
creditors  whose  debts  or  claims  have  been  so  allowed,  of  such  allowance. 

24.  The  official  liquidator  shall  give  notice  to  the  creditors  whose  debts 
or  claims  have  not  been  allowed  upon  his  affidavit,  that  they  are  required 
to  come  in  and  prove  the  same  by  a  day  to  be  therein  named,  being  nvH  less 
than  four  days  after  such  notice,  and  to  attend  at  a  time  to  be  therein  naLned, 
being  the  time  appointed  by  the  advertisement,  or  by  adjournment  (as  the 
case  may  be)  for  adjudicating  npon  such  debts  and  claims. 

25.  The  value  of  such  debts  and  claims  as  are  made  admissible  to  proof 
by  the  158th  section  of  the  said  act  shall,  so  far  as  is  possible,  be  estimated 
according  to  the  value  thereof  at  the  date  of  the  order  to  wind  up  the 
company. 

26^  Interest  on  such  debts  and  claims  as  shall  be  allowed  shall  be  com- 
puted, as  to  such  of  them  as  carry  interest,  after  the  rate  they  respectively 
carrv ;  any  creditor  whose  debt  or  claim  so  allowed  does  not  carry  interest 
shall  be  entitled  to  interest,  after  the  rate  of  £4  per  centum  per  annum, 
from  the  date  of  the  order  to  wind  up  the  company,  out  of  any  assets  which 
may  remain  after  satisfying  the  costs  of  the  wmding-up,  the  debts  and 
claims  established,  and  the  interest  of  such  debts  and  claims  as  by  law  cany 
interest. 

27.  Such  creditors  as  come  in  and  prove  their  debts  or  claims  pursuant 
to  notice  from  the  official  liquidator  shall  be  allowed  their  costs  of  proof,  in 
the  same  manner  as  in  the  case  of  debts  proved  in  a  cause. 

28.  The  result  of  the  adjudication  npon  debts  and  claims  shall  be  stated 
in  a  certificate  to  be  made  by  the  chief  clerk,  and  certificates  as  to  any  of 
such  debts  and  claims  may  be  made  from  time  to  time.  All  such  certifi- 
cates shall  state  whether  the  debts  or  claims  are  allowed  or  disallowed,  and 
whether  allowed  as  against  any  particular  assets,  or  in  any  other  qualified 
or  special  manner. 

List  of  Contributories. 

29.  The  official  liquidator  shall,  with  all  convenient  speed  after  his  ap- 
pointment, or  at  such  time  as  the  judge  shall  direct,  make  out  and  leave  at 
the  chambers  of  the  judge  a  list  of  the  contributories  of  the  company;  and 
such  list  shall  be  venficd  by  the  affidavit  of  the  official  liquidator,  and  shall, 
so  far  as  is  practicable,  state  the  respective  addresses  of,  and  the  number  of 
shares  or  extent  of  interest  to  be  attributed  to,  each  such  oontribntoiyy  and 
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distangnish  the  seyeral  classes  of  contribntories.  And  such  list  may  from 
time  to  time,  hj  leave  of  the  jndge,  be  varied  or  added  to  by  the  official 
liquidator. 

80.  Upon  the  list  of  contribntories  being  left  at  the  chambers  of  the 
jndge,  the  official  liquidator  shall  obtain  an  appointment  for  the  jndge  to 
settle  the  same,  and  shall  give  notice  in  writing  of  such  appointment  to 
every  person  included  in  such  list,  and  stating  in  what  character,  and  for 
what  number  of  shares  or  interest  such  person  is  Included  in  the  list ;  and, 
in  case  any  variation  or  addition  to  such  list  shall  at  any  time  be  made  by 
the  official  liquidator,  a  similar  notice  in  writing  shall  be  given  to  every 
person  to  whom  such  variation  or  addition  applies.  All  such  notices  shaU 
be  served  four  clear  days  before  the  day  appointed  to  settle  such  list,  or 
such  variation  or  addition. 

81.  The  result  of  the  settlement  of  the  list  of  contribntories  shall  be 
stated  in  a  certificate  by  the  chief  clerk;  and  certificates  may  be  made  from 
time  to  time  for  the  purpose  of  stating  the  result  of  such  settlement  down 
to  any  particular  time,  or  as  to  any  particular  person,  or  stating  any  varia- 
tion of  the  list. 

Sales  of  Property. 

32.  Any  real  or  personal  property  belonging  to  the  company  may  be  sold 
with  the  approbation  of  the  judge,  in  the  same  manner  as  in  the  case  of  a 
sale  under  a  decree  or  order  of  the  court  in  a  suit,  or,  if  the  judge  shall  so 
direct,  by  the  official  liquidator ;  and  upon  any  such  sale  by  me  officiid 
liquidator,  the  conditions  or  contracts  of  sale  shall  be  settled  and  approved 
of  by  the  jndge,  unless  he  shall  otherwise  direct;  and  the  judge  may,  if  he 
thinks  fit,  direct  such  conditions  and  contracts,  and  the  abstract  of  the  title 
to  the  property,  to  be  submitted  to  one  of  the  conveyancing  counsel  of  the 
court,  under  the  2nd  of  the  Consolidated  General  Orders,  and  may,  on  any 
sale  by  public  auction,  fix  a  reserved  bidding ;  and,  unless  on  account  of 
the  small  amount  of  the  purchase-moneys  or  other  cause,  it  shall,  having 
regard  to  the  amount  of  the  security  given  by  the  official  liquidator,  be 
thought  proper  that  the  purchase-moneys  shall  be  paid  to  him,  all  con- 
ditions and  contracts  of  sale  shall  provide  that  the  purchase-moneys  shall 
be  paid  by  the  respective  purchasers  into  the  Bank  of  England,  to  the 
account  of  the  official  liquidator  of  the  company. 

Calls. 

33.  Every  application  to  the  jndge  to  make  any  call  on  the  contribntories^ 
or  any  of  them,  for  any  purpose  authorized  by  the  said  act,  shall  be  made 
by  summons,  stating  the  proposed  amount  of  such  call;  and  such  summons 
shall  be  served,  four  clear  days  at  the  least  before  the  day  appointed  for 
making  the  call,  on  every  contributory  proposed  to  be  included  in  such  call; 
or  if  the  judge  shall  so  direct,  notice  of  such  intended  call  may  be  given  by 
advertisement. 

84.  When  any  order  for  a  call  has  been  made,  a  copy  thereof  shall  be 
forthwith  served  upon  each  of  the  contributories  included  in  such  call, 
together  with  a  notice  from  the  official  liquidator  specifying  the  amount  or 
balance  due  from  such  contributory  (having  regard  to  the  provisions  of  the 
said  act)  in  respect  of  such  call ;  but  such  onler  need  not  be  advertised 
unless,  for  any  special  reason,  the  judge  shall  so  direct. 

35.  At  the  time  of  making  an  order  for  a  call,  the  further  proceedings 
relating  thereto  shall  be  adjourned  to  a  time  subsequent  to  the  day  ap- 
pointed for  the  payment  thereof,  and  afterwards  from  time  to  time  so  long 
as  may  be  necessary;  and  at  the  time  appointed  by  any  such  adjournment, 
or  upon  a  summons  to  enforce  payment  of  the  call,  duly  ser\'ed,  and  upon 
proof  of  the  service  of  the  order  and  notice  of  the  amount  due,  and  non- 
payment, an  order  may  be  made  for  such  of  the  contributories  who  have 
made  default,  or  of  such  of  them  against  whom  it  shall  be  thooght  proper 
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to  make  snch  order,  to  pay  the  sum  which  hy  sach  former  order  and  notice 
they  were  respectivelj  required  to  pay,  or  any  less  sum  which  may  appear 
to  be  due  from  them  rcspectiyely. 

Payment  in  of  Moneys  and  Deposit  of  Securities. 

86.  If  any  official  liqnidator  shall  not  pay  all  the  moneys  received  by  him 
into  the  Bank  of  England,  to  the  account  of  the  official  liquidator  of  the 
company,  within  seven  days  next  after  the  receipt  thereof ,  unless  the  judge 
shall  have  otherwise  directed,  such  official  liquidator  shall  be  charged  m  Us 
account  with  ten  shillings  for  every  100/.,  and  a  proportionate  sum  for  any 
larger  amount,  retained  in  his  hands  beyond  such  period,  for  every  seven 
days  during  which  the  same  shall  have  been  so  retained,  and  the  judge  may, 
for  any  such  retention,  disallow  the  salary  or  remuneration  of  such  official 
liquidator. 

37.  All  bills,  notes  and  other  securities  payable  to  the  company  or  to  the 
official  lianidator  thereof  shall,  as  soon  as  they  shall  come  to  the  hands  of 
such  official  liquidator,  be  deposited  by  him  in  the  Bank  of  England  for  the 
purpose  of  being  presented  by  the  bank  for  acceptance  and  payment,  or  for 
payment  only,  as  the  case  may  be. 

38.  All  orders  for  pa}Tnent  of  calls,  balances  or  other  moneys  due  from 
any  contributory  or  other  person,  shall  direct  the  same  to  be  paid  into  the 
Bank  of  England,  to  the  account  of  the  official  liquidator  of  the  company, 
unless,  on  account  of  the  smallness  of  the  amount  or  other  cause,  it  shall, 
having  regard  to  the  amount  of  the  security  given  by  the  official  liquidator, 
be  thought  proper  to  direct  payment  thereof  to  the  official  liquidator :  pro- 
vided that  where  any  such  order  has  been  made  directing  payment  of  a 
specific  sum  into  the  Bank  of  England,  in  case  it  shall  be  thought  proper 
for  the  purpose  of  enabling  the  official  liquidator  to  issue  execution  or  take 
other  proceedings  to  enforce  the  payment  thereof,  or  for  any  other  reason, 
an  order  may,  either  before  service  of  such  former  order,  or  after  the  time 
thereby  fixed  for  payment,  be  made,  without  notice,  for  payment  of  the 
same  sum  to  the  official  liquidator. 

39.  At  the  time  of  the  service  of  any  order  for  payment  into  the  Bank  of 
England,  the  official  liquidator  shall  give  to  the  party  served  a  notice,  to 
the  purport  or  effect  set  forth  in  Form  No.  40  in  the  third  schedule  hereto, 
for  the  purpose  of  informing  him  how  the  payment  is  to  be  made ;  and 
before  the  time  fixed  for  such  payment  the  official  liquidator  shall  furnish 
the  cashier  of  the  Bank  of  England  with  a  certificate  to  the  purport  or  effect 
set  forth  in  Form  No.  41  in  the  third  schedule  hereto,  to  be  signed  by  such 
cashier  and  delivered  to  the  party  paying  in  the  money  therein  mentioned. 

40.  For  the  purpose  of  enforcing  any  order  for  pa3rment  of  nooney  into 
the  Bank  of  England,  an  affidavit  of  the  official  liquidator  to  the  purport  or 
effect  set  forth  in  Form  No.  43  in  the  third  schedule  hereto  shall  be  suffi- 
cient evidence  of  the  nonpayment  thereof. 

41.  All  moneys,  bills,  notes  and  other  securities  paid  and  delivered  into 
the  Bank  of  England  shall  be  placed  to  the  credit  of  the  account  of  the 
official  liquidator  of  the  company,  and  orders  for  any  such  payment  and 
delivery  shall  direct  the  same  accordingly. 

Delivery  out  of  Securities,  and  Payment  out  and  Investment 

of  Moneys. 

42.  All  bills,  notes  and  other  securities  delivered  into  the  Bank  of  Eng- 
land shall  be  delivered  out  upon  a  request  signed  by  the  official  liqoidatOT, 
and  countersigned  by  the  chief  clerk  of  the  judge ;  and  moneys  placed  to 
the  account  of  the  official  liqnidator  shall  be  paid  out  upon  cheonesor  orders 
signed  by  the  official  liquidator  and  countersigned  by  the  chiei  derk  of  Uie 
judge. 

43.  All  or  any  part  of  the  money  for  the  time  being  standing  to  the  credit 
of  the  account  of  the  official  liquidator  at  the  Bai^  of  En^and,  and  not 
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immediately  required  for  the  purposes  of  the  winding-np,  may  he  invested 
in  the  purchase  of  Bank  £3  per  Cent.  Annuities ;  Red  need  £3  per  Cent. 
Annuities,  New  £3  per  Cent.  Annuities,  or  New  £2  :  10«.  per  Cent.  An- 
nuities, in  the  name  of  the  official  liquidator,  or  in  the  purchase  of  exchequer 
bills.  All  such  investments  shall  be  made  by  the  Bank  of  England,  upon 
a  request  signed  by  the  official  liquidator  and  countersigned  by  the  chief 
clerk  of  the  judge,  and  which  request  shall  be  a  sufficient  authority  for 
debiting  the  account  with  the  purchase-money ;  and  such  exchequer  bills, 
and  in  case  of  an  exchange  thereof  any  new  exchequer  bills,  shall  be  retained 
by  or  deposited  with  the  Bank  of  England,  in  the  name  and  on  behalf  of  the 
official  liquidator;  and  such  annuities  or  exchequer  bills  shall  not  afterwards 
be  sold  or  transferred  or  otherwise  dealt  with  except  upon  a  direction  for 
that  purpose,  signed  by  the  official  liquidator  and  countersigned  by  the 
chief  clerk  of  the  judge,  or  under  an  order  to  be  made  by  the  judge. 

44.  All  dividends  and  interest  to  accrue  due  upon  any  such  annuities 
shall  from  time  to  time  be  received  by  the  Bank  of  England,  under  a  power 
of  attorney  to  be  executed  by  the  official  liquidator,  and  placed  to  the  credit 
of  the  account  of  such  official  liquidator;  and  such  of  the  exchequer  bills  as 
shall  from  time  to  time  be  in  course  of  payment  shall  be  delivered  by  the 
Bank  of  England  to  one  of  their  cashiers,  who  is  to  receive  the  interest  due 
thereon,  and  exchange  the  same  for  new  bills,  in  case  such  new  bills  are 
issued,  or  otherwise  to  receive  the  principal  and  interest  due  on  such  of  the 
said  bills  so  in  course  of  payment  as  cannot  be  exchanged,  and  pay  the  said 
interest,  or  principal  and  interest,  as  the  case  may  be,  into  the  Bank  of 
England  to  the  credit  of  the  account  of  the  official  liquidator  of  the  com- 
pany. 

MeetiDgs  of  Creditors  or  Contributories. 

45.  When  the  judge  shall  direct  a  meeting  of  the  creditors  or  contribu- 
tories of  the  company  to  be  summoned  under  the  91st  or  149th  section  of 
the  said  act,  the  official  liquidator  shall  give  notice  in  writing,  seven  clear 
days  before  the  day  appointed  for  such  meeting,  to  every  creditor  or  con- 
tributory, of  the  time  and  place  appointed  for  such  meeting  and  of  the 
matter  upon  which  the  judge  desires  to  ascertain  the  wishes  of  the  creditors 
or  contributories;  or,  if  the  judge  shall  so  direct,  such  notice  may  be  given 
by  advertisement,  in  which  case  the  object  of  the  meeting  need  not  be 
stated,  and  it  shall  not  be  necessary  to  insert  such  advertisement  in  the 
"  London  Gazette." 

46.  The  votes  of  the  creditors  or  contributories  of  the  company  at  any 
meeting  summoned  by  the  direction  of  the  judge  may  be  given  either  per- 
sonally or  by  proxy ;  but  no  creditor  shall  appoint  a  proxy  who  is  not  a 
creditor  of  the  company  whose  debt  or  claim  has  been  allowed,  and  no 
contributory  shall  appoint  a  proxy  who  is  not  a  contributory  of  the  com- 
pany. 

47.  The  direction  of  the  judge  for  any  meeting  of  creditors  or  contribu- 
tories under  the  9l8tor  149th  section  of  the  said  act,  and  the  appointment  of 
a  person  to  act  as  chairman  of  any  such  meeting,  shall  be  testified  by  a 
memorandum  signed  by  the  chief  clerk  of  the  judge. 

Direction  or  Sanction  of  the  Judge. 

48.  The  sanction  of  the  judge  to  the  drawing,  accepting,  making  and 
endorsing  of  any  bill  of  exchange  or  promissory  note  by  any  official  liqui- 
dator, shall  be  testified  by  a  memorandum  on  such  bill  of  exchange  or  pro- 
missory note,  signed  by  {he  chief  clerk  of  the  judge. 

49.  Every  application  for  the  sanction  of  the  judge  to  a  compromise  with 
any  contributory  or  other  person  indebted  to  the  company  shall  be  supported 
by  the  affidavit  of  the  official  liquidator  that  he  has  investigated  the  affairs 
of  such  contributory  or  person,  and  stating  his  belief  that  the  proposed  com- 
promise will  be  beneficial  to  the  company,  and  his  reaaons  for  such  belief ; 
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and  the  sanction  of  the  jadge  thereto  shall  he  testified  by  a  memorandum, 
signed  by  the  chief  clerk  of  the  judge,  on  the  agreement  of  compromise, 
unless  any  party  shall  desire  to  app^  from  the  decision  of  the  judge,  in 
which  case  an  order  shall  be  drawn  up  for  that  purpose. 

50.  The  direction  or  sanction  of  the  judge  for  any  other  proceeding  or 
act  to  be  taken  or  done  by  the  official  liquidator  shall  be  obtained  upon 
summons,  and  an  order  shall  be  drawn  up  thereon,  unless  Uie  judge  shall 
otherwise  direct 

Applications  to  the  Court  or  Judge  under  sects.  137,  138,  141, 

167  and  168  of  the  Act 

61.  Every  application  under  the  137th,  138th  or  141st  section  of  the  said 
act  shall  be  made  by  petition  or  motion,  or  if  the  judge  shall  so  direct,  by 
summons  at  chambers;  and  every  application  under  the  167th  or  IGSth 
section  of  the  said  act  shall  be  made  by  petition. 

Orders. 

52.  All  orders  made  in  chambers  shall  be  drawn  up  in  chambers,  unless 
specially  directed  to  be  drawn  up  by  the  registrar,  and  shall  be  entered  in 
tne  same  manner,  and  in  the  same  office,  as  other  orders  made  in  chambers. 

Advertisements. 

58.  When  an  advertisement  is  required  for  any  purpose,  except  where 
otherwise  directed  by  these  rules,  the  advertisement  shall  be  inserted  once 
in  the  "  Ix)ndon  Gazette,"  and  in  such  other  newspaper  or  newspapers,  and 
for  such  number  of  times  as  may  be  directed.  The  judge  may,  in  such 
cases  as  he  shall  think  fit,  dispense  with  any  advertisement  required  by 
these  rules. 

Admission  of  Docmnents. 

54.  Any  party  to  any  proceeding  in  court  or  chambers  relating  to  the 
winding-up  of  a  company  may,  by  notice  in  writing  in  the  form  No.  6,  in 
sdiedule  (N)  to  the  Consolidated  General  Orders,  or  to  the  like  effect,  call 
on  any  other  party  thereto  competent  to  admit  the  same,  to  admit  any 
document,  saving  all  just  exceptions;  and  in  case  of  refund  or  neglec^t  so 
to  admit,  the  costs  of  proving  such  document  shall  be  paid  by  the  party 
so  refusing  or  neglecting,  unless  the  judge  shall  be  of  opinion  that  the 
refusal  to  admit  was  reasonable ;  and  no  costs  of  proving  any  document 
shall  be  allowed  unless  such  notice  shall  have  been  given,  except  in  cases 
where  the  omission  to  give  such  notice  has  been,  in  the  opinion  of  the 
taxing  master,  a  saving  of  expense. 

Affidavits. 

55.  Where  an  order  shall  have  been  made  for  the  winding-up  of  any 
company,  any  person  intending  to  use  any  affidavit  in  any  proceeding  under 
such  order  shall  file  the  same  in  the  Record  and  Writ  Clerks*  Office,  and 
give  notice  thereof  to  the  official  liquidator.  The  person,  other  than  the 
official  liquidator,  filing  the  affidavit  shall  not  be  required  to  take  an  office 
copy  thereof,  but  an  office  copy  thereof  shall  be  taken  by  the  official  liqui- 
dator, and  he  shall  produce  the  same  at  the  hearing  of  any  application  or 
proceeding  upon  which  it  is  intended  to  be  used,  unless  the  judge  shall 
otherwise  direct 

Certificate  of  Chief  Clerk. 

50.  The  48th,  40th,  fiOth,  51st.  62nd  and  55th  rules  of  the  35th  of  the 
Consolidated  General  Orders  shall  apply  to  all  certificates  of  the  chief  clerk 
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in  the  matter  of  the  winding-np  of  any  company ;  nevertheless,  certificates 
on  pasfdng  the  official  liqnidator*8  accounts  may  he  approved  and  signed  by 
the  jndge  withoat  debiy,  and  upon  being  so  signed,  ^hall  be  filed  and  forth- 
with acted  upon. 

Register  and  File  of  Proceedings. 

57.  A  register  shall  be  kept  of  all  proceedings  in  the  judge's  chaml)ers, 
in  each  matter,  in  the  same  manner  as  rc(inired  by  the  57Xh  rule  of  the  35th 
of  the  Consolidated  General  Orders,  and  no  doinmients  or  proceedings  are 
to  be  filed  in  the  judge's  chaml)ers,  unless  the  judge  Khali  otherwise  direct 

58.  All  orders,  exhibits,  admissions,  memorandums  and  oflico  co])ics  of 
affidavits,  examinations,  depositions  and  certificates,  and  nil  other  documents 
relating  to  the  winding-np  of  any  company,  shall  l)e  filed  by  the  official 
liquidator,  as  far  as  may  be,  in  one  continuous  file,  and  such  file  shall  be 
kept  by  him,  or  otherwise,  as  the  judge  may  from  time  to  time  direct. 
Every  contributory  of  the  company,  and  every  creditor  thereof  whose  del)t 
or  claim  has  been  allowed,  shall  be  entitled,  at  all  reasonable  times,  to 
inspect  such  file  free  of  charge,  and,  at  his  own  expense,  to  take  copies  or 
extracts  from  any  of  the  documents  comprised  therein,  or  to  be  furnished 
with  such  copies  or  extracts  at  a  rate  not  exceeding  three-halfpence  per 
folio  of  seventy -two  words ;  and  such  file  shall  be  produced  in  court,  or 
before  the  jndge,  and  otherwise,  as  occasion  may  require. 

Provisional  Official  Liquidators. 

59.  All  the  above  rules  relating  to  official  liquidators  shall,  so  far  as  the 
tame  are  applicable,  and  subject  to  the  directions  of  the  judge  in  each  case, 
apply  to  provisional  official  hquidators. 

Attendance  and  Appearance  of  Parties. 

60.  Every  person,  for  the  time  being,  on  the  list  of  contributories  of  the 
company,  left  at  the  chambers  of  the  judge  by  the  official  liquidator,  and 
eveiy  person  having  a  debt  or  claim  against  the  company,  allowed  by  the 
judge,  shall  be  at  liberty,  at  his  own  expense,  to  attend  the  proceedings 
before  the  jndge,  and  shall  be  entitled,  upon  payment  of  the  costs  occasioned 
thereby,  to  have  notice  of  all  such  proceedings  as  he  shall  by  written  request 
desire  to  have  notice  of;  but  if  the  judge  shall  bo  of  opinion  that  the  attend- 
ance of  any  such  person  upon  any  proceeding  has  occasioned  any  additional 
costs  which  ought  not  to  be  borne  by  the  funds  of  the  company,  he  may 
directs  such  costs,  or  a  gross  sum  in  lieu  thereof,  to  be  paid  by  such  i)erBon  ; 
and  such  person  shall  not  be  entitled  to  attend  any  further  proceedings  until 
he  has  paid  the  same. 

61.  The  judge  maj  from  time  to  time  appoint  any  one  or  more  of  the 
contribntoncs  or  creditors,  as  he  thinks  fit,  to  represent  l)efore  him,  at  the 
expense  of  the  company,  all  or  any  class  of  the  contributories  or  creditors, 
upon  any  question  as  to  a  compn)mise  with  any  of  the  contributories  or 
creditors,  or  in  and  about  any  other  proceedings  before  him  relating  to  the 
winding-np  of  the  company,  and  may  remove  the  person  or  persons  so 
appointed.  In  case  more  than  one  person  shall  be  so  appointed,  they  shall 
unite  in  employing  the  same  solicitor  to  represent  them. 

62.  No  contributory  or  creditor  shall  he  entitled  to  attend  any  proceed- 
ings at  the  chambers  of  the  judge,  unless  and  until  he  has  entered  in  a  bcNok 
to  be  kept  there  for  that  purpose  his  name  and  address,  and  the  name  and 
address  of  his  solicitor  (if  any ),  and  upon  any  change  of  his  address  or  of 
his  solicitor,  his  new  address,  and  the  name  and  add^ss  of  his  new  solicitor. 

Services  of  Summonses,  Notices,  &c. 

63.  Services  upon  contributories  and  creditors  shall  be  effected  (except 
when  personal  service  is  required)  by  sending  the  notice,  or  a  copy  of  the 
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gammons  or  order  or  other  proceeding,  through  the  post  in  a  pre-paid  letter, 
addressed  to  the  solicitor  of  the  party  to  be  served  (if  any)  or  otherwise  to 
the  party  himself  at  the  address  entered  or  last  entered  porsaant  to  the  pre- 
ceding rule ;  or  if  no  sach  entry  has  been  made,  then,  if  a  contributory,  to 
his  last  known  address  or  place  of  abode ;  and  if  a  creditor,  to  the  address 
giyen  by  him,  pursuant  to  the  foregoing  rule  20 ;  and  such  notice,  or  copy 
summons,  order  or  other  proceeding,  shall  be  considered  as  served  at  the 
time  the  same  ought  to  be  delivered  in  the  due  course  of  delivery  by  the 
post-office,  and  notwithstanding  the  same  may  be  returned  by  Uie  post- 
office. 

C4.  No  service  under  these  rules  shall  be  deemed  invalid  by  reason  that 
the  christian  name  or  any  of  the  christi&n  names  of  the  person  on  whom 
service  is  sought  to  bo  made  has  been  omitted,  or  designated  by  initial 
letters,  in  the  list  of  contributories,  or  in  the  summons,  order,  notice  or 
other  document  wherein  the  name  of  such  contributory  or  creditor  is  con- 
tained, provided  the  judge  is  satisfied  that  such  service  is  in  other  respects 
sufficient 

Termination  of  Winding-up. 

65.  Upon  the  termination  of  the  proceedings  in  chambers  for  the  winding- 
np  of  any  company,  a  balance  sheet  shall  be  brought  in  by  the  official 
liquidator  of  his  receipts  and  payments,  and  verified  bv  his  affidavit;  and 
the  official  liquidator  shall  pass  his  final  account,  and  tne  balance  (if  any) 
due  thereon  shall  be  certified.  And  upon  payment  of  such  balance,  in  such 
manner  as  the  court  or  judge  shall  direct,  the  recognizance  entered  into  by 
the  official  liquidator  and  his  sureties  may  be  vacated. 

66.  When  the  official  liquidator  has  passed  his  final  account,  and  the 
balance  (if  any)  certified  to  be  due  thereon  has  been  paid  in  such  manner 
as  the  judge  sheJl  direct,  a  certificate  shall  be  made  by  the  chief  clerk,  that 
the  affairs  of  the  company  have  been  completely  wound  up ;  and  in  case  the 
company  has  not  been  already  dissolved,  the  official  liquidator  shall,  imme- 
diately after  such  certificate  has  become  binding,  apply  to  the  judge  for  an 
order  that  the  company  be  dissolved  from  the  date  of  such  order. 

67.  When  the  proceedings  for  winding-up  an^  company  have  been  com- 
pleted, the  file  of  proceedings  and  the  book  containing  tne  official  liquidator's 
account  shall  be  deposited  in  the  Record  and  Writ  Ulerks'  Office. 

Duties  of  Solicitor  of  Official  Liquidator. 

68.  The  solicitor  of  the  official  liquidator  shall  conduct  all  such  proceed- 
ings as  are  ordinarily  conducted  by  solicitors  of  the  court;  and  wnerc  the 
attendance  of  his  solicitor  is  re<iuired  on  any  proceeding  in  court  or  cham* 
tiers,  the  official  liquidator  need  not  attend  in  person,  except  in  cases  where 
his  presence  is  necessary  in  addition  to  that  of  his  solicitor,  or  the  judge 
shall  direct  him  to  attend. 

Forms. 

69.  The  forms  set  forth  or  referred  to  in  the  third  schedule  to  these  orders, 
with  the  variations  as  t^e  circumstances  of  each  case  require,  may  be  used 
for  the  respective  purposes  mentioned  in  such  schedule. 

Fees  of  Court  and  Fees  to  Counsel,  &c.     {See  next  page.) 

Taxation  of  Costs. 

72.  Where  an  order  is  made  in  court  or  chambers  for  payment  of  any 
costs,  the  order  shall  direct  the  taxation  thereof  by  the  taxing  master; 
except  in  cases  where  a  gross  sum  in  lieu  of  taxed  costs  is  fixed  by  the 
order,  in  accordance  with  the  37th  role  of  the  40th  of  the  Consolidated 
General  OrdcrSi 
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Order  by  Commissioners  of  Treasmy  under  "  The  Companies 
Act,  1867,"  regulating  Fees  to  Officers. 

Registrars'  Fees. 

£   s.  d. 

For  every  snmmons ..         030 

For  every  order         ••         ..         ..         ..         ••         ..         ..050 

For  every  oflSce  copy  of  order         060 

For  every  advertisement      ••         ..         ..         .•         ...        ..100 

For  every  certificate 050 

For  filing  every  affidavit  or  statement  on  affirmation,  declaration 

or  attestation  upon  honor ..         ..         ••         ..         ..         ..OIG 

For  every  sitting  by  the  registrar 0  10    0 

When  the  sittine  is  longer  uian  an  hour,  then  for  every  additional 

hour  or  part  uiereof         070 

High  Bailiffs'  Fees. 
Same  fees  for  service  and  execution  as  in  equitable  matters. 


Fees  to  Counsel  and  Attorneys  under  "  The  Companies 

Act,  1867." 

Attorneys  shall  be  entitled  to  charge  and  he  allowed  in  proceedings  under 
"  The  Industrial  and  Provident  Societies  Act,  1862,"  and  in  proceedings 
transferred  to  a  county  court  under  "  The  Companies  Act,  1867,"  the  same 
costs  and  charges  as  they  would  be  allowed  in  the  Court  of  Chancery, 
except  that  where  the  amount  of  the  subscribed  capital  of  the  society  or 
company  shall  not  exceed  2,000/.,  they  shall  be  allowed  such  costs  and 
chains  according  to  the  lower  scale  authorized  by  the  second  rule  of  the 
38th  Consolidated  General  Orders  of  the  Court  of  Chancery.* 

*  This  scale  waa  Iramed  onder  sect  46  of  the  above  act,  80  &  31  Ylct.  c.  181. 
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FORMS. 


No.  1.  Advertisement  of  Petition.     [Rule  2.] 

In  the  matter  of  the  Indnstrial  Provident  Societies  Act,  1862 ;  and  of 
the  company. 

Notice  is  hereby  given,  that  a  petition  for  the  winding-np  of  the  above- 
named  company  by  the  connty  coort  of  holden  at  [or  subject 
to  the  supervision  of  the  court]  was,  on  the  day  of  18  ,  pre- 
sented to  the  said  court  by  the  said  company  [or  by  A.  B.,  of  a  creditor 
(or  contributory)  of  the  said  company,  or  a*  the  cote  may  be"].  And  that 
the  said  petition  is  directed  to  be  heard  before  the  court  on  Uie  day 
of  18  ;  and  any  creditor  or  contributory  of  the  said  company 
desirous  to  oppose  the  making  of  any  order  for  the  winding-up  of  the  said 
company  under  the  above  act  shoidd  appear  at  the  time  oi  hearing  by 
himself  or  his  counsel  for  that  purpose  ;  and  a  copy  of  the  petition  wul  be 
furnished  to  any  creditor  or  contributoiy  of  the  said  company  requiring  the 
same,  by  the  undersigned,  on  payment  for  the  same. 

C.  and  D.,  of  &c  [agents  for  E.  and  F.,  of  &c] 


No.  2.  Affidavit  verifying  Petition.     [Rule  4.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  A.  B.,  of  &c.,  make  oath  and  say,  that  such  of  the  statements  in  the 
petition  now  produced  and  shown  to  me,  and  marked  with  the  letter  A,  as 
relate  to  my  own  acts  and  deeds  are  true,  and  such  of  the  said  statements 
as  relate  to  the  acts  and  deeds  of  any  other  person  or  persons  I  believe  to 
be  true. 

Sworn,  &C. 


No.  3.  Order  for  Winding-up  by  the  Court     [25  &  26  Vict. 

c.  89,  88.  81,  82.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

Upon  the  petition  of  the  above-named  company  [or  A.  B.,  of  &c,  a  cre- 
ditor (or  contributory)  of  the  above-named  companv]  on  the  day  of 
18  ,  preferred  unto  this  court,  and  upon  hearing  counsel  for  the 
petitioner,  and  for  and  upon  reading  the  said  petition,  an  affidavit 
of  [the  said  petitioner]  filed,  &c.,  verifying  the  said  petition,  an  affidavit  of 
L.  M.,  filed  the              day  of              18      ,  the  "London  Gazette'' of  the 

day  of  the  "  "  newspaper  of  the  day  of 

[enter  any  other  papers]  each  containing  an  advertisement  of  the  said 
petition  [enter  any  other  evidence"^,  this  court  doth  order  that  the  said 
company  be  wound  up  bj  this  court,  under  the  provisioiis  of  the 
Indnstxial  and  Provident  Societies  Act,  1862. 

*  Thete  forms  bave  been  altered  for  nee  in  a  eoonty  eomt. 
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No.  4.  Order  for  Winding-up,  subject  to  Supervision.    [2S  &  26 

Vict.  c.  89,  88.  147,  148.] 

In  the  connty  court  of  holden  at 

In  the  matter,  &c. 

Upon  the  petition,  &c.,  this  conrt  doth  order,  that  the  voluntary  winding-- 
up of  the  said  company  be  continued,  but  subject  to  the  super^'ision 
oi  this  court ;  and  any  of  the  proceedings  under  the  said  Tolnntary  winding- 
up  may  be  adopted  as  the  court  shall  think  fit.  And  the  creditors,  contn- 
butories  and  liquidators  of  the  said  company,  and  all  other  persons  interested, 
are  to  be  at  liberty  to  apply  to  the  court  as  there  may  be  occasion. 


No.  5.  Advertisement  of  Order  to  Wind  up.     [Rule  6.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

By  an  order  made  by  this  court  in  the  above  matter,  dated  the  day 

of  18      ,  on  the  petition  of  the  above-named  company  [or  A,  B.,  of 

]  it  was  ordered  that,  &c.  [as  in  order"]. 

C.  1).,  of  &c., 

Solicitors  for  the  said  Petitioner. 


No.  6.  Advertisement  of  Time  and  Place  fixed  for  the 
Appointment  of  Official  Liquidator.     [Rule  9.] 

In  the  connty  court  of  holden  at 

In  the  matter,  &c. 

Notice  is  hereby  given,  that  this  conrt  has  fixed  the  day  of 

18      ,  at  o'clock  in  the  noon,  as  the  time  and  place  for  the 

appointment  of  an  official  liquidator  of  the  above-named  company. 

G.  H.,  registrar. 


No.  7.  Proposal  for  Appointment  of  Official  Liquidator  (and 
Sureties)  where  Form  No.  6  has  been  issued. 

In  the  connty  conrt  of  holden  at 

In  the  matter.  &c. 

We,  the  undersigned  contributories  of  the  above-named  company  for  the 
number  of  shares  placed  opposite  our  respective  names,  hereby  propose 
Mr.  W.  T.,  of  &c.,  public  accountant,  to  be  the  official  liquidator  of  the  said 
c  )mpany  [and  H.  N.,  of  &c.,  and  J.  P.,  of  &c.,  to  be  his  sureties]. 


Name. 


Address. 


Kumber  of  Shares  held. 


P.N. 


a  A 
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No.  8.  Order  appointiiig  an  Official  Liquidator.  [Rules  10,  11.] 

In  the  county  court  of  holden  at         on  the  day  of 

18    . 
In  the  matter,  &c. 
Upon  the  application,  &c.,  and  upon  readine,  &c.,  the  jndge  doth  herehj 
appoint  R.  F.  H.,  of  &c.,  official  liquidator  of  the  aboye-named  companj. 
fv  security  has  not  been  given,  add,  And  it  is  ordered  that  the  said 
K.  P.  H.  do,  on  or  before  the  day  of  next,  give  secority  to  be 

approred  of  by  the  jndge.]    And  it  is  ordered  that  K.  F.  H.  do,  on  the 
day  of  and  day  of  18    ,  and  the  same  days  in 

each  succeeding  year,  leave  his  accounts  at  the  office  of  the  registrar  of 
this  court  And  it  is  ordered,  that  all  moneys  to  be  received  by  the  said 
R.  F.  H.  be  paid  by  him  into  the  [^here  name  bank'],  to  the  credit  of  the 
account  of  the  official  liquidator  of  the  said  company,  within  seven  days 
after  the  receipt  thereof.  [In  case  two  or  more  official  liquidators  are 
appointed  add,  And  the  said  judge  doth  declare  that  the  following  acts, 
required  or  authorized  b^  the  above  statute  to  be  done  by  the  official  liqui- 
dator, may  be  done  by  either  {or  any  one  or  two)  of  the  official  liquidators 
hereby  appointed  ;  that  is  to  say,  {describe  the  acts');  and  that  all  other 
acts  so  required  or  authorized  to  be  done  be  done  by  botii  (or  all)  the  official 
liquidators  hereby  appointed.] 


No.  9,  Order  appointing  a  Provisional  Official  Liquidator. 

[Rules  10,  11,  15,  59.] 

In  the  county  court  of  holden  at  on  the  day  of 

18  . 
In  the  matter,  &c. 
Upon  the  application,  &c.,  and  upon  reading,  &c.,  tlie  judge  doth  hereby 
appoint  R.  P.  H.,  of  &c.,  provisionally,  official  Uqnidator  of  the  above- 
named  company  [if  security  dispensed  with  add,  without  security ;  or  if 
security  is  to  be  given,  add  directions  as  to  security,  aceounts  and  pay- 
ment, as  in  Form  No.  8].  And  the  said  judge  doth  hereby  limit  and 
restrict  the  powers  of  the  said  R.  P.  H.,  as  such  provisional  official  liqui- 
dator, to  the  following  acts;  that  is  to  say,  [describe  the  acts  which  the 
provisional  official  liquidator  is  to  be  authorized  to  do]. 


■s 


•dW' 


No.  10.  Recognizance  of  the  Official  Liquidator  and  Sureties. 

[Rule  10.] 

In  Uie  county  ooiurt  of  holden  9t  . 

g  ^  R.  P.  H.,  of  &c,,  W.  B„  of  &c.  and  T.  P.,  of  &a.  personallv 

"        .  appearing,  do  acknowledge  themselves,  and  every  or  them  doth 

^r^  acknowl^ge  himself,  to  owe  to  the  judge  of  the  said  court  the 

respective  sums  of  lawful  money  of  Great  Britain  set  opposite 

_       _  to  their  respective  names  in  the  schodnle  hereto,  to  be  paid  to 

jj  f  ^        the  said  judge,  or  his  executor  or  administrator ;  and  in  default 

^*| I        of  payment  of  the  said  sums,  the  said  R.  P,  H.,  W.  B.  and  T.  P. 

a  ^%         ^^  willing  and  do  a^ree,  and  every  of  them  is  willing  and  doth 

^  I  i|         agree  for  himself,  his  heirs,  executors  and  administrators,  by 

^  g  S         these  presents,  that  the  said  sums  shall  be  levied,  recovered  and 

a  s  §,        received  of  and  from  them  and  every  of  them,  and  of  and  from 

^  S"        all  and  singular  the  manors,  messuages,  lands,  tenements  and 

^  J         hereditaments,  goods  and  chattels  of  them  and  every  of  them, 

.§    I      wheresoever  the  same  shall  be  found.    Witness  our' Sovereign 

^•^    I       Lady  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of 

*^g    'I     Great  Britain  and  Irelimd  Queen,  Defender  of  the  Faith,  and  so 

%  S      forth,  at  this  court,  the  day  of  18    . 

Whereas,  in  the  matter  of  &c.  [take  title  from  order  to  wind  up]  the 
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judge  of  this  court  has,  bj  an  order  dated  the  day  of  18    ,  ap- 

pointed the  said  R.  P.  H.  official  liquidator  of  the  said  companj,  and  has 
thereby  directed  him  to  give  security,  to  be  approved  of  by  tne  said  judge 
[or,  in  case  th^  security  precedes  the  order  appointing^  has  approved  of 
the  said  R.  P.  H.  as  a  proper  person  to  be  appointed  official  liquidator  of 
the  said  company,  upon  his  giving  security]  :  And  whereas  the  said  jud^ 
has  approved  of  the  said  W.  B.  and  T.  F.  to  be  sureties  lor  the  said 
R.  P.  H.  in  the  amounts  set  opposite  to  their  respective  names  in  the  sche- 
dule hereto,  and  has  also  approved  of  the  above-written  recognizance,  with 
the  under-written  condition  as  a  proper  s^urity  to  be  entered  into  by  the 
said  R.  P.  H.,  W.  B.  and  T.  P.  pursuant  to  the  said  order ;  and  in  testi* 
mony  of  such  approbation  the  registrar  of  the  court  hath  signed  an  aUoif- 
ance  in  the  margm  hereof :  Now  the  condition  of  the  above-written  recog- 
nizance is  such,  that  if  the  said  R.  P.  H.,  his  executors  or  administratorsL 
or  any  of  them,  do  and  shall  duly  account  for  what  the  said  R.  P.  H.  shall 
receive  or  become  liable  to  pay,  as  official  liquidator  of  the  said  company, 
at  such  periods  and  in  such  manner  as  the  said  judge  shall  appoint,  and  pay 
the  same  as  the  said  judge  hath  [by  the  said  orden  directed,  or  shall  here- 
after direct,  then  the  above  recognizance  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 

The.  Schedule  above  beferbbd  to. 

R.  P.  H Thousand  pounds. 

W.  B.  Thousand  pounds, 

T.  P.  Thousand  pounds. 

Taken  and  acknowledged  by  the  above-named  R.  P.  'SLf  &&  &C. 


No.  11.  Affidavit  of  Sureties*    [Bule  10.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

We,  W.  3.,  of  &c.,  and  T.  P,  of  &c.,  severally  make  oath  aod  wj  9» 
follows:  — 

1.  I,  the  said  W.  B.,  for  myself,  say  that  I  am  worth  the  sum  of  £ 

of  lawful  money  of  Great  Britain,  over  and  above  what  is  sufficient  for  the 
payment  of  all  my  just  debts  and  liabilities. 

2.  And  I,  the  said  T.  P.,  for  myself,  say  that  I  am  worth  the  sum  of 
£  of  &o.  [as  abov^"]* 

Sworn,  &C 


No.  12.  Sanction  of  Appointment  of  Solicitor  to  Official  Liqui- 
dator and  Appointment.     [25  &  26  Vict.  c.  89,  s.  97.] 

In  the  county  court  of  holden  at  on  the  day  of 

18    . 

In  the  matter,  &c 

The  judge  of  this  court  sanctions  the  official  liquidator  appointing  a 
solicitor,  to  assist  him  in  the  performance  of  his  duties. 

G.  H.,  registrar. 

I  hereby  appoint  Messrs.  C.  and  D.  of  &c.,  to  be  my  solicitors  in  this 
matter. 
Dated  this  day  of  18    • 

R.  P.  H.,  o6kial  liquidator. 

3  a2 
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No.  13.  Order  for  Payment  of  Money  or  Delivery  of  Books,  &c., 
to  Official  Liquidator.     [25  &  26  Viet.  c.  89,  ss.  100,  101.] 

In  the  count}'  court  of  holden  at  on  the  day  of 

•  18      . 

In  the  matter,  &c. 

Upon  the  application  of,  &c.,  and  on  reading,  &c.,  it  is  ordered,  that 

A.  B.,  of  &c.,  do,  within  four  days  after  service  hereof,  pay  to  [or  deliver, 

r  convey,  surrender  or  transfer  to  or  into  the  hands  of]  R.  P.  H.,  the  official 

'  liquidator  of  the  said  company,  at  the  office  of  the  said  K.  P.  H.,  situate  at, 

&c.,  the  sum  of  £  being  the  amonnt  of  debt  appearing  to  be  due  from 

the  said  A.  B.  on  his  account  with  the  company  [or  any  sum  or  balance, 
books,  papers,  estate  or  effects,  or  specijically  describe  the  property']  now- 
being  in  the  hands  of  the  said  A.  B.,  and  to  which  the  said  company  is 
prima  facie  entitled  [or  oth^rfcige,  as  the  case  may  be"]. 


No.  14.  Direction  to  open  Account  at  the  Bank  of  England  or 
I  some  other  Bank.      [Rules  11,  32,  36 — 44.] 

In  the  county  court  of  holden  at  on  the  dav  of 

.  18      . 

In  the  matter,  &c. 

To  the  Governor  and  Company  of  the  Bank  of  England  [or  ^lesars. 

Gentlemen, 

An  order,  dated  the  day  of  18      i  having  been  made  in  the 

above  matter  by  this  court  for  winding-up  the  above-named  company  by 
*  this  court,  under  the  provisions  of  the  said  act,  and  R.  P.  H.,  of 

having  b^-  onlcr  dated  the  day  of  18      ,  been  appointed  the 

official  li([uidator  of  the  said  company,  Tou  arc  requested  to  open  an 
account,  to  be  entitled  "  The  Account  of  the  Official  Liquidator  of  the 
•>  Company,"  in  your  books,  pursuant  to  the  said  act. 

All  cheques  drawn  upon  such  account  must  be  signed  by  the  official 
liquidator,  whose  signature  is  attached  hereto,  and  countersigned  by  the 
registrar  of  the  said  court,  whose  signature  is  also  attached  hereto. 

I  am,  Gentlemen, 

Your  most  obedient  servant, 
]  G.  H.,  registrar. 

Siynatures. 

R.  P.  H.,  official  liquidator. 
G.  W.,  registrar  of  the  court. 


No.  15.  Advertisement  of  Appointment  of  Official  Liquidator. 

[Rule  14.] 

In  the  oonnty  court  of  holden  at 

In  the  matter,  &c. 

The  judge  of  the  above  court  has,  by  an  order  dated  the  day  of 

18       ,  appointed  R.  P.  II.  of  to  be  official  liquidator  of  the 

above-named  company. 

Dated  this  day  of  18 

G.  H.,  registrar. 
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No.  16.  Advertisement  for  Creditors.     [Rule  20.] 

In  the  matter,  &c. 

The  creditors  of  the  above-named  company  are  required,  on  or  before 
the  day  of  18      ,  to  send  their  names  and  addresses,  and  the 

particulars  of  their  debts  or  claims,  and  the  names  and  addresses  of  their 
solicitors,  if  any,  to  R.  P.  H.,  of  the  official  liquidator  of  the  said 

company,  and,  if  so  required  by  notice  in  writing  from  the  said  official 
liquidator,  are  by  their  solicitors  to  come  in  and  prove  their  said  debts  or 
claims,  at  the  court,  at  sach  time  as  shall  be  specified  in  such  notice,  or  in 
default  thereof  they  will  be  excluded  from  the  benefit  of  any  distribution 
made  before  such  debts  are  proved. 

day,  the  day  of  18      ,  at  o'clock  in  the  noon, 

is  appointed  for  a  sitting  of  the  court  for  the  hearing  and  adjudicating  upon 
the  debts  and  claims. 

Dated  this  day  of  18 

G.  H.,  registrar. 


No.  17.  Affidavit  of  Official  Liquidator  as  to  Debts  and  Claims. 

[Rule  22.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  H.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows : — 

1 .  I  have,  in  the  paper  writing  now  produced  and  shown  to  me,  and 
marked  with  the  letter  A,  set  forth  a  list  of  all  the  debts  and  claims  the 
particulars  of  which  have  been  sent  in  to  me  by  persons  making  claims 
upon,  or  claiming  to  be  creditors  of  the  said  company,  pursuant  to  the  ad- 
vertisement issued  in  that  behalf,  dated  the  day  of  18  ;  and 
the  names  and  addresses  of  the  persons  by  whom  such  claims  are  made. 

2.  I  have  investigated  the  said  debts  and  claims,  and  examined  the  same 
with  the  books  and  documents  of  the  said  company,  in  order  to  ascertain, 
so  far  as  I  am  able,  which  of  such  debts  and  claims  are  justly  due  from  the 
said  company ;  and  I  have,  in  the  first  part  of  the  said  list,  set  forth  such 
of  the  said  debts  and  claims,  or  parts  thereof,  as,  in  my  opinion,  are  justly 
due  from  the  said  company,  and  proper  to  be  allowed  without  further 
evidence ;  and  I  have,  in  the  sixth  column  of  the  said  first  part  of  the  said 
list,  set  forth  the  amounts  proper  to  be  allowed  in  respect  oi  such  debts  and 
claims  ;  and  I  believe  that  such  amounts  respectively  are  justly  due  and 
])roper  to  be  allowed  ;  and  I  have,  in  the  seventh  column  of  the  said  first 
part  of  the  said  list,  stated  my  reasons  for  such  belief. 

3.  I  have,  in  the  second  part  of  the  said  list,  set  forth  such  of  the  said 
debts  and  claims  as  in  my  opinion  ought  to  be  proved  by  the  respective 
creditors. 

Sworn,  &c. 
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No.  18.  Exhibit  referred  to  in  Affidavit  No.  17. 

A. 

In  the  matter,  &c. 

list  of  debts  and  chums  of  which  the  particnlan  hare  been  sent  in  to 
the  official  liquidator. 

This  paper  writhig,  marked  A,  was  prodnced  and 
shown  to  R.  Jr.  H.,  and  is  the  same  as  is  re- 
ferred to  in  his  affidayit^  sworn  before  me 
this  day  of  18 

W.  B.,  &c 

First  Part.— Debts  and  Claims  proper  to  be  allowed  withont  farther 

Evidence. 


Serial 
No. 

Names  of 
Crediton. 

Addremes 
and  De- 
scriptions. 

Pariticolars 

of  Debt  or 

Cnalm. 

Amount 
Claimed. 

Amount 

proper 

to  be 

allowed. 

Reasons  for 

beUef  that 

Amounts  are 

proper  to  be 

allowed. 

£  s.  d. 

£  s,  d. 

Second  Part. — Debts  and  Claims  which  ought  to  be  proved  by  the 

Creditors. 


Serial 
Ko. 

Name  of 
CreditoTB. 

Addresses  and 
Descriptiona. 

Paittcolanof 

Amount  Claimed. 

£    ».    d. 

No.  19.  Notice  to  Creditor  of  Allowance  of  Debt.     [Rule  23.] 

In  the  matter,  &c.  [Plaee  and  date.^ 

Sir, 

The  debt  claimed  by  yon  in  this  matter  has  been  allowed  b^  the 

i'ndge  at  the  sum  of  £  .     Impart  only  allowed  add.  If  yon  claim  to 

lave  a  larger  sum  allowed,  yon  are  hereby  required  to  come  in  and  prove 
the  further  amount  claimed,  tfc.,  as  in  newt  .^brm.] 

I  am,  &c. 

B.  P.  H.,  official  liquidator. 
To  Mr.  P.  R. 


1 
I 
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No.  20.  Notice  to  Creditors  to  come  in  and  prove  their  Debts. 

[Rule  24.] 

In  the  conntj  court  of  holdon  at 

In  the  matter,  &c. 

Ton  are  hereby  required  to  come  in  and  proTe  the  debt  claimed  bj  7011 
against  the  above-named  company,  by  filing  yoar  affidavit,  and  giving 
notice  thereof  to  me,  on  or  before  the  day  of  next,  and  you 

are  to  attend  by  your  solicitor  at  the  court  to  be  held  on  the  day  of 

18      ,  at  o'clock  in  the  noon,  being  the  time  appointed 

for  hearing  and  adjudicating  upon  the  claim. 
Dated  this  day  of  18      • 

H.  P.  H.,  official  liquidator. 
To  Mr.  S.  T. 


No.  21.  Affidavit  of  Creditor,  in  proof  of  Debt.     [Rule  24.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  S.  T.,  of  &c.,  make  oath  and  say  as  follows  :— 

1.  The  above-named  company  was,  on  the  day  of  18  , 
the  date  of  the  order  for  winding-up  the  same,  and  still  is  justly  and  truly 
indebted  to  me  in  the  sum  of  £>  for  &c  \_desorihe  ihortly  the  nature 
of  the  debt,  arid  exhibit  any  security  for  it;  and  in  the  case  of  a  trade 
debt  exhibit  a  bill  of  parcels^  and  verify  the  reasc  nableness  of  the 
charges  as  in  proving  a  debt  in  a  suit^ 

2.  I  have  not,  nor  hath,  nor  have  any  person  or  persons  by  my  order,  or 
to  my  knowledge  or  belief,  for  my  use  received  the  said  sum  of  £  or 
any  part  thereof,  or  any  security  or  satisfaction  for  the  same  or  any  part 
thereof,  \ifany  security  add^  except  the  said  {describe  tlie  security)  here- 
inbefore mentioned  or  referred  to]. 

Sworn,  &c. 


No.  22.  Certificate  of  Registrar  as  to  Debts  and  Claims. 

[Rule  28.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

In  pursuance  of  the  directions  given  to  me  by  the  judge  of  this  court,  I 
hereby  certify  that  the  result  of  the  adjudication  upon  debts  and  claims 
against  the  above-named  company,  brought  in  pursuant  to  the  advertise- 
ment issued  in  that  behalf,  dated  the  daj  of  18  ,  so  far  as 
such  adjudication  has  up  to  the  date  of  this  certificate  been  proceeded  with, 
is  as  follows : — 

The  debts  and  claims  which  have  been  allowed  are  set  forth  in  the  first 
Schedule  hereto,  and,  with  the  interest  thereon  and  costs  mentioned  in  the 
said  Schedule,  are  due  to  the  persons  therein  named,  and  amount  altogether 
to£ 

I  have  in  the  first  part  of  the  said  Schedule  set  forth  such  of  the  said 
debts  and  claims  as  carry  interest,  and  the  interest  thereon  has  been  com- 
puted after  the  rate  they  respectively  carry  down  to  the  date  of  this  cer- 
tificate. 

I  have  in  the  second  part  of  the  said  Schedule  set  forth  such  of  the  said 
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debts  and  claims  as  do  not  cany  interest,  and  the  interest  thereon  has  been 
computed  at  the  rate  of  £4  per  cent,  per  annum,  from  the  day  of 

18    ,  being  the  date  of  the  said  order  to  wind  np  the  company,  do¥m  to 
the  date  of  this  certificate. 

The  claims  set  forth  in  the  second  Schedule  hereto  have  been  brought  in 
by  the  persons  therein  named,  and  have  been  disallowed. 

The  evidence  produced,  &c. 


The  First  Schedule  above  refereed  to. 
Mrst  Part. — Debts  and  Claims  which  carry  Interest 


No. 
1 

Names 

of 

Creditors. 

Addresses  and  Descrip* 
lions. 

rartlculan  of 
Del>t. 

Total  dae. 

J.  L. 

29          Street, 

Stationer. 

Principal 

Interest  at  £         per 
cent,  per  annum  (less 
property  Tax),  from 

18    ,  to  the  date  of 
this  Certificate . . 

Costs  of  Proof 

On  Bill   of    Ex- 
change, dated,  &c. 

£ 

£ 
£ 

£   «.   d. 

Total  first  Part.. £ 

Second  Part.— Debts  and  Claims  which  do  not  carry  Interest. 


No. 
40 

Names 

of 

Crediton. 

Addrevsesand 
Descriptions. 

ParticalaiB  of 
Debts. 

■ 

Interest  on 

Principal 

(less  Property 

Tax). 

Total 
due 

W.P. 

15         Street, 
Coal  Merchant 

Principal  .. 

Costs  of  Proof     . . 

Add 
Total  first 

Goods  sold 
£50    0    0 
2    0    0 

£    i.    d 
2    0    0    I 

£«.  d. 
54  0  0 

Totals..  £ 
Total  first 
and  second 

Part £ 

Parts £ 

Forms  ^  Companies  Act^  1862. 


717 


The  Second  Schedule  above  refebred  to. 


No. 

Names  of 
Crodlton. 

Addresfles  and 
DescripUouB. 

Particulars  of 
Claims. 

Amount 
claimed. 

Dated  this 

Approred  the 
day  of 


day  of 
18    .[ 


18 


G.  H.,  registrar. 


No.  23.  Notice  to  Creditor  to  attend  to  receive  Debt. 

[Rule  28.] 

In  the  matter,  &c. 
Sir, 

Upon  application  at  my  office,  No.     ,       Street,  Middlesex,  on  or  after 
the  instant,  between  the  hoars  of  ten  and  fonr  o'clock,  yon  may 

receiye  a  cheque  for  the  amoont  of  your  debt,  allowed  in  this  matter  as 
nnder : — 

Principal    ..         £ 

Interest      ..         ..         ..         ..     £ 

Ck>st8  of  Proof £ 

Total     £ 

If  yoa  cannot  attend  perBonally,  the  cheque  will  be  deliyered  to  your 
order,  npon  yonr  filling  np  and  signing  the  subjoined  form. 

The  bills  or  securities  (if  any)  held  by  you  must  be  produced  at  the  time 
of  such  application. 

Dated  this  day  of  18    . 

I  am,  &c., 

R.  P.  H.,  official  liquidator. 
To  Mr.  S.  T. 

{^Fbrm  of  order,"] 
Sir, 

Please  to  deliver  to  W.  R.  the  cheque  for  £  referred  to  in  the 

above  letter  as  payable  to  me. 

S.T.. 

Creditor. 
To  Mr.  R.  P.  H., 
official  liquidator  of  the 

company. 
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No,  24.  Affidavit  in  Support  of  List  of  Contributories. 

[Rule  29.] 

In  the  county  conrt  of  holden  at 

In  the  matter,  &c 

I,  R.  P.  H.,  of  &c.,  the  official  liqoidator  of  the  above-named  company, 
make  oath  and  say  as  follows :  — 

1.  The  paper  writing  now  produced  and  shown  to  me,  and  marked  with 
the  letter  A,  contains  a  list  of  the  contributories  of  the  said  company,  made 
out  by  me  from  the  books  and  papers  of  the  said  company,  together  with 
their  respective  addresses,  and  the  number  of  shares  [or  extent  of  interest] 
to  be  attributed  to  each ;  and  such  list  is,  to  the  best  of  my  knowledge, 
information  and  belief,  a  true  and  accurate  list  of  the  contributories  of  ue 
said  company,  so  far  as  I  have  been  able  to  make  out  and  ascertain  the 
same. 

2.  I  have,  in  the  first  part  of  the  said  list  marked  A,  distinguished  the 
persons  who  are  contributories  in  their  own  right. 

8.  I  have,  in  the  second  part  of  the  said  list  marked  A,  distinguished  the 
persons  who  are  contributories  as  being  representatives  of,  or  being  liable 
to  the  debts  of,  others. 

Sworn,  &c. 


No.  25.  List  of  Contributories  referred  to  in  Form  No.  24. 

A. 

In  the  matter,  &c. 

This  list  of  contributories,  marked  A,  was  produced  and  shown  to  R,  P.  H., 
and  is  the  same  list  of  contributories  as  is  referred  to  in  his  affidavit  sworn 
before  me  this  day  of  18    . 

W.  B.,  &c 

Mrit  Parf.— Contributories  in  their  own  Right. 


Serial 
No. 

Name. 

Addren. 

Descriptioo. 

In  what 
Character 
iucladed. 

No.  of  Shares 

[or  extent 

of  Interest]. 

Second  Part, — Contributories  as  being  Representatives  of,  or  liable  to  the 

Debts  of,  others. 


Serial 
No. 

Name. 

Address. 

Description. 

In  what 
Character 
included. 

No.  of  Shares 

[or  extent 
.of  Interest]. 

Forms — Companies  Act,  1862. 
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No.  26,  Notice  to  Contributories  of  Appointment  to  settle  List 

of  Contributories.     [Rule  30.] 

In  the  connty  court  of  holden  at 

In  tho  matter,  &c. 

The  jndge  of  the  abore  court  has  appomted  a  court  to  be  held  on  the 
day  of  18    ,  at  of  the  clock  in  the  noon,  to  settle 

the  list  of  the  contributories  of  the  above-named  company,  made  out  and 
left  at  the  office  of  the  said  court  by  tho  official  liquidator  of  the  said  com- 
pany, and  you  are  included  in  such  list  in  the  character  and  for  the  number 
of  shares  lor  extent  of  interest]  stated  below ;  and  if  no  sufficient  cause  is 
shown  by  you  to  the  contrary  at  the  time  and  place  aforesaid,  the  list  will 
be  settled  by  the  said  judse,  including  you  therein. 

Dated  this  day  of  18    . 

R.  P.  H.,  official  liquidator. 

To  Mr.  A.  B.  [and  to 
Mr.  C.  D.,  his  sohcitor.] 


No.  on 
T.ii»t. 

Kamo. 

AddreaB. 

I>Q0criptlon. 

In  what 
ChaFBCter 
included. 

No.  of  Shares 

[or  extent 
of  Interest.] 

No.  27.  Affidavit  of  Service  of  Notice.     [Rule  30.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  W.  S.,  of  &c.,  clerk  to  Messrs.  C.  and  D.,  of  &c.,  the  solicitors  of  the 
official  liquidator  of  the  aboTe-named  company,  make  oath  and  say  as 
follows : — 

1.  The  first  six  columns  of  the  schedule  now  produced  and  shown  to  me, 
and  marked  with  the  letter  A,  contain  a  true  copy  of  the  list  of  contribu- 
tories of  the  said  company,  niade  out  and  left  at  the  office  of  the  court  by 
the  said  official  lic^uidator,  on  the  day  of  18  ,  and  now  on 
the  file  of  proceedmgs  of  the  said  company,  as  I  know  from  haying  on  the 

day  of  18    ,  examined  and  compared  the  said  schedule  with 

the  said  list;  and  I  have,  in  the  serenth  column  of  the  said  schedule 
marked  A,  set  forth  the  names  and  addresses  of  the  soHcitors  who  have 
entered  appearances  for  any  of  the  contributories  named  in  the  said  list. 

2.  I  did  on  the  day  of  18  ,  in  the  manner  hereinafter  men- 
tioned, serve  a  true  copy  of  the  notice  now  produced  and  shown  to  me,  and 
marked  B,  upon  each  of  the  respectiye  persons  whose  names,  addresses  and 
descriptions  appear  in  the  second,  thiid  and  fourth  columns  of  the  said 
schedule  marked  A,  except  that  in  the  tabular  form  at  the  foot  of  such 
copies  respectively  I  inserted  the  number  on  list,  name,  address,  descrip- 
tion, in  what  character  included,  and  number  of  shares  [^ar  extent  of  inte- 
rest] of  the  person  on  whom  such  copy  of  the  said  notice  was  served,  in  die 
same  words  and  figmres  as  the  same  particulars  are  set  forth  in  the  said 
schedule  marked  A. 

3.  I  served  the  said  respective  copies  of  the  said  notice  by  putting  such 
copies  respectively,  duly  addressed  to  such  persons  respectively  or  their 
solicitors,  according  to  their  respective  names  and  addresses  appearing  in 
the  said  schedule  marked  A,  and  with  the  proper  postage-stamps  afiBbLod 


thereto  m  prepaid  Ictten,  into  the  post-office  re<vivinK-boQec,  No. 

Street,  in  the  count;  of  ,  between  the  hours  of  an 

of  the  clock  io  the  noon  of  the  saJd  day  of 


No.  28.  The  Schedule  reftrred  i«  in  Form  So.  27, 
A. 
In  the  matter,  &r. 
Thin  schedule  marked  A  w 
■une  Bchednle  on  is  referred  U 
day  of  1»    . 


No.  29.  SupplemODtal  Lixt  of  Cod  tributaries,  and  AffidsTit  ii 

Support.     [Rule  29.J 
Id  the  conn^  conit  of  holdcn  at 

In  the  matter,  &c. 
1,  R.  F.  II.,  of  Sic,  the  olRcial  liquidator  of  the  above-named  companj 
make  oath  and  say  as  follows:  — 

1.  Since  leaving  at  the  office  of  the  coart  the  list  of  the  contribntories  ii 
this  matter,  on  the  day  of  18  ,  it  has  come  to  mv  knonledg 
that  the  severa]  persona  whose  names  are  set  forth  in  the  sapplementOil  lit 
of  contribatories  now  produced  and  shown  to  me,  and  marked  with  th 
letter  B,  arc  or  have  been  holders  of  shares  in  [or  members  of]  the  sai< 
rompuiy,  and  to  the  best  of  my  judgment,  iofonuatioD  and  belief.  Bad 
peisons  are  contributuiiea  of  the  said  company, 

2.  The  said  sapplomental  list  marked  B  contains  the  names  of  sad 
peisonB,  together  with  tbeir  respective  addresses  and  the  number  of  share 
[or  extent  of  interest]  to  be  attributed  to  each ;  and  such  list  in,  to  the  bes 
of  my  knowledge,  information  and  belief,  true  and  accurate. 

8.  1  have,  in  the  first  part  of  the  said  list  marked  B,  distingaished  and 
of  the  said  persons  as  are  coutributorica  in  tbeir  own  right, 

4.  I  have,  in  the  second  part  of  the  Boid  Hat  marked  B,  disdngnislie< 
such  of  the  said  persons  as  are  contributoriea  as  being  representative*  of  o 
being  liable  to  the  debts  of  others. 

Swum,  &c. 


/^ 
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No.  30.  Supplemental  List  of  Contributories  referred  to  iu 

Form  No.  29. 

B. 

In  the  matter,  &c. 

This  supplemental  list  of  contribatories  marked  B  was  produced  and 
shown  to  R.  P.  H.,  and  is  the  same  supplemental  list  of  contributories  as  is 
referred  to  in  his  afidavit,  sworn  before  me  this  day  of  18    . 

W.  B.,  &c. 

Note. — The  gvpplemental  lUt  U  to  he  mad^  out  in  the  »ameform  as  the 

original  list.  Form  No.  25. 


No.  31.  Certificate  of  Registrar  of  Settlement  of  the  List  of 

Contributories.     [Rule  31.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

In  pursuance  of  the  directions  given  to  me  by  the  judge  of  the  aboye 
court,  I  hereby  certify  that  the  result  of  the  settlement  of  the  list  of  con- 
tributories of  the  above-named  company,  made  out  and  left  at  the  office  of 
the  said  court  by  the  official  liquidator  of  the  said  company  on  the 
(lay  of  IB    ,  pursuant  to  the  above  statute  and  the  general  orders  of 

the  court  in  that  behalf,  so  far  as  the  said  list  has  been  settled  up  to  the 
date  of  this  certificate,  is  as  follows : — 

1.  The  several  persons  whose  names  are  set  forth  in  the  second  column 
of  the  first  schedule  hereto  have  been  included  in  the  said  list  of  contribu- 
tories as  contributories  of  the  said  company  in  respect  of  the  number  of 
Hhares  [or  extent  of  interest]  set  opposite  the  names  of  such  contributories 
respectively  in  the  said  schedule. 

I  have,  in  the  first  part  of  the  said  schedule,  distinguished  such  of  the 
said  several  persons  included  in  the  said  list  as  are  contributories  in  their 
own  right. 

I  have,  in  the  second  part  of  the  said  schedule,  distinguished  such  of  the 
said  several  persons  included  in  the  said  list  as  are  contributories  as  being 
representatives  of  or  being  liable  to  the  debts  of  others. 

2.  The  several  persons  whose  names  are  set  forth  in  the  second  column 
of  the  second  schedule  hereto  have  been  excluded  tern  the  list  of  con- 
tributories. 

3.  I  have,  in  the  seventh  column  of  the  said  first  and  second  schedules, 
set  forth,  opposite  the  name  of  each  of  the  said  several  persons  respectively, 
the  date  when  such  person  was  included  in  or  exclud^  from  the  said  list 
of  contributories. 

The  evidence  produced,  &c. 

The  First  Schedule  above  rbfebred  to. 
First  part. — Contributories  in  their  own  Right 


Serial 

No.  In 

List 

Name. 

Addreflfl. 

Descrip- 
tion. 

In  what 
Character 
included. 

No.  of 

Shares  [or 

extent  of 

Interest]. 

Date  when 

included  in  the 

List. 
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Second  Par^. -^Contribntories  as  being  RepresentatiYeB  of,  or  liable  to  the 

Debts  of,  others. 


Serial 

No.  In 

List. 

Name. 

Addzeas. 

Descrip- 
tion. 

In  what 
Character 
included. 

No.  of 
Shares  [or 
extent  of 
Interest]. 

Date  when 

included  in  tJie 

List 

The  Second  Schedule  above  referred  to. 


Serial 

No.  in 

List 

Name. 

Address. 

Descrip- 
tion. 

In  what 

Character 

proposed 

to  be 
included. 

No.  of 
Shares  [or 
extent  of 
Interest]. 

Date  when 

excluded  from 

the  Lift. 

Dated  this 

Approved  the 
of  18 


dAjT  of 

day) 


18 


G.  Htt  registrar. 


No.  32.  Order  on  Applicatiou  to  vary  List.    [Rule  29,] 

In  the  county  conrt  of  holden  at  on  the  day  of 

18    . 
In  the  matter,  &c. 

Upon  the  application  of  W»  N.  to  review  the  list  of  contribntories  of  the 
said  company,  in  respect  of  the  inclusion  of  the  said  W.  N.  therein,  and 
that  his  name  may  be  excluded  therefrom :  It  is  ordered,  that  the  name  of 
the  said  W.  N.  be  excluded  from  the  said  list  of  contribntories  [or  the  jndge 
doth  not  think  fit  to  make  any  order  on  the  said  application,  except  that 
the  said  W.  N.  do  pay  to  R.  P.  H.,  the  official  liquidator  of  Uie  said  com- 
pany, his  costs  of  mis  application,  to  be  taxed  by  the  registrar  in  case  the 
parties  differ]. 


No.  33.  Affidavit  of  Official  Liquidator  in  support  of  Proposal 

for  CaU.    [Rule  33.] 

In  the  county  court  of  holden  at  . 

In  the  matter,  &c. 

I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows  : — 

1.  I  have,  in  the  schedule  now  produced  and  shown  me,  and  marked  with 
the  letter  A,  set  forth  a  statement,  showing  the  amount  due  in  respect  of 
the  debts  allowed  against  the  said  company,  and  the  estimated  amount  of 
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the  costs,  charges  and  expenses  of  and  incidental  to  the  winding-np  the 
affairs  thereof,  and  which  several  amonnts  form  in  the  aggregate  the  snm 
of  £  or  thereaboats. 

2.  I  have  also  in  the  said  schedule  set  forth  a  statement  of  the  assets  in 
hand  belonging  to  the  said  company,  amounting  to  the  sum  of  £  and 
no  more.  There  are  no  other  assets  belonging  to  the  said  company,  except 
the  amonnts  due  from  certain  of  the  contribntories  of  the  said  company, 
and,  to  the  best  of  my  information  and  belief,  it  will  be  impossible  to 
realize  in  respect  of  the  said  amonnts  more  than  the  sum  c^  £  or 
thereabouts. 

3.  It  appears  by  the  registrar's  certificate,  dated  the  day  of  18  , 
that  persons  have  been  settled  on  the  list  of  contribntories  of  the 
said  company,  in  respect  of  the  total  nnmber  of           diares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of  the 
said  company,  and  of  paying  the  costs,  charges  and  expenses  of  and  inci- 
dental to  the  winding-up  the  affairs  thereof,  I  believe  the  snm  of  £ 

will  be  required,  in  addition  to  tiie  amount  of  the  assets  of  the  said  company 
mentioned  in  the  said  schedule  A,  and  the  said  sum  of  £ 

5.  In  order  to  provide  the  said  snm  of  £  ,  it  is  necessary  to  make 
a  call  upon  the  several  persons  who  have  been  settled  on  the  list  of  con- 
tribntories as  before  mentioned,  and  having  regard  to  the  probability  that 
some  of  such  contribntories  will  partly  or  wholly  fail  to  pay  the  amount  of 
such  call,  I  believe  that  for  the  purpose  of  realizing  the  amount  required  as 
before  mentioned,  it  is  necessary  that  a  call  of  £  per  share  ihoald  be 
made. 

Sworn,  $ic* 


No.  84.  Summons  for  intended  CaU.    [Rnle  38.] 

In  the  connty  conrt  of  bolden  at  • 

In  the  matter,  &c 

Let  all  parties  concerned  attend  at  this  oomrt  on  day,  the  day 

of  18    ,  at  of  the  clock  in  the  noon,  on  the  hearing  ot 

an  application  on  the  part  of  the  official  liqiddator  of  the  above-named 
company,  that  a  call  to  the  amount  of  £  per  share  may  be  made  on 

all  the  contribntories  [or,  \f  upon  any  particular  class,  specify  the  same"] 
of  the  said  company. 

G.  H.^  reg^istrar. 

This  summons  was  taken  out  by  A.  and  B.  of  ,  in  the  connty  of 

,  solicitors  for  the  official  liquidator. 

To  Mr.  A.  B.,  of  Spc,  a  contributory  of  the  said  ) 
conipany  proposed  to  be  included  in  the  sidd  calL  f 


No.  35.  Ady^rtisement  of  intended  CaU.    [Hole  38.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

Notice  is  hereby  given,  that  the  judge  of  the  above  conrt  has  appointed 
the  dav  of  18    ,  at  o'clock  in  the  noon,  to 

make  a  call  on  all  the  contribntories  of  the  sud  company  [or  as  the  case 
may  be\  and  that  the  official  liquidator  of  the  said  company  proposes  that 
such  call  shall  be  for  £  per  share.    All  persons  interested  are  entitled 

to  attend  at  such  day,  hour  and  place,  to  offer  objections  to  snch  call. 
Dated  this  day  of  18    . 

O.  H.,  registrar. 
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No.  36.  General  Order  for  a  Call.     [Rule  34.] 

In  the  county  conrt  of  holden  at  on  the  day  of 

18    . 

In  the  matter,  &c. 

Upon  the  application  of  the  official  liquidator  of  the  above-named  com- 
pany, and  apon  reading  two  orders,  dated  the  day  of  18  , 
and*  the  day  of  18  >  the  registrar's  certificate,  dated  the 
day  of  18  ,  an  affidavit  of  the  said  official  liquidator,  filed 
18  ,  and  the  exhibit  marked  A,  therein  referred  to,  and  an  affidavit  of 
filed  18  :  It  is  ordered,  that  a  call  of  poands  per 
share  be  made  on  all  the  contributories  of  the  said  company  [or  as  the  ca*e 
may  be"].  And  it  is  ordered,  that  each  such  contributory  do,  on  or  before 
the  day  of  18  ,  pay  into  the  {here  name  hanh'\  to  the  accomit 
of  the  official  liquidator  of  the  company,  the  amount  which  will  be 
due  from  him  or  her  in  respect  of  such  call. 


No.  37.  Notice  to  be  served  with  the  General  Order  for  a  Call. 

[Rule  34.] 

In  the  coonty  conrt  of  holden  at 

In  the  matter,  &c. 

The  amount  due  from  yon,  A.  B.,  in  respect  of  the  call  made  b^  the 
above  [or  within]  order  is  the  sum  of  £  which  sum  is  to  be  paid  by 

yon  into  the  [here  name  hank']  to  the  account  mentioned  in  the  said  order. 
Yon  can  pay  the  same  in  person,  or  through  a  banker  or  agent ;  bat  this 
notice  and  copy  must  be  produced  at  the  bank  u(x>n  such  payment,  and  the 
cashier  of  the  bank  will,  upon  receiving  the  same,  deliver  to  yon  a  certificate 
of  the  payment  in,  numbered  ,  signed  by  the  said  cashier.     In  order 

to  prevent  proceedings  being  taken  against  yon  for  non-payment,  yon  most, 
immediately  upon  such  payment  in,  cause  written  notice  of  the  payment, 
and  of  the  date  thereof,  to  be  given  to  me  as  the  official  liquidator  of  the 
■aid  company,  at  my  office,  No.      ,  Street,  in  the  parish  of  in 

the  county  of 

Dated  this  day  of  18 

B.  P.  H.,  official  liquidator. 
To  Mr.  A.  B. 


No.  38.  Affidavit  in  support  of  Application  for  Order  for  Pay- 
ment of  Call  due  from  Contributories.     [Rule  35.] 

In  the  county  conrt  of  holden  at 

In  the  matter,  &c. 

I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  company, 
make  oath  and  say  as  follows : — 

1.  None  of  the  contributories  of  the  said  company  whose  names  are  set 
fortJi  in  the  schedule  hereunto  annexed,  marked  A,  Save  ])aid,  or  caused  to 
be  paid,  the  respective  sums  set  opposite  their  respective  names  in  the 
taid  schedule,  and  which  sums  are  the  respective  amounts  now  due  from 
them  respectively  in  respect  of  the  call  of  £  per  share  in  pursnance 
of  the  order  of  the  judge  in  that  behalf,  dated  the  day  of  18     . 

2.  The  respective  amonnts  or  sums  set  opposite  the  names  of  such  con- 
tribatoriet  respectively  in  such  schedule  are  the  true  amounts  due  and 
Ofwisg  by  foch  oootribatories  respectively  in  respect  of  the  said  call. 

Sworn,  &c 
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A. 

The  Schedule  above  befebbed  to. 


No.  on 
List 

Name. 

AddreiB. 

Descrip- 
tion. 

In  what  Character 
Included. 

Amount  dae. 

£     s.     d. 

Note. — In  addition  to  the  above  affidavit^  an  qffidavit  of  the  serviee 
of  the  order  and  notice  {Nos,  36  and  37)  will  be  required. 
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No.  39.  Order  for  Payment  of  Call  due  from  a  Contributory. 

[Rule  35.] 

In  the  county  conrt  of  holden  at  on  the  day  of 

18    . 

In  the  matter,  &c. 

Upon  the  application  of  the  official  liquidator  of  the  above-nained  com- 
pany, and  upon  reading  the  order,  dated  the  day  of  18  ,  an 
affidavit  of  filed  the  day  of  18  ,  and  an  affidavit  of  the 
said  official  liquidator,  filed  the  day  of  18  :  It  is  ordered,  that 
C.  D.,  of  &c.  lor  E.  F.,  of  &c  ,  the  legal  personal  representatiye  of  L.  M., 
late  of,  &c.,  deceased],  one  of  the  contribntories  of  the  said  company  [or  \f 
against  several  contrib^itories^  the  several  persons  named  in  the  second 
column  of  the  schedule  to  this  order  being  respectively  contribntories  of  the 
said  company],  do,  on  or  liefore  the  day  of  18  ,  or  within 
four  days  after  service  of  this  order,  pay  into  Uie  {here  name  bank']  to  the 
account  of  the  official  liauidator  of  the  company  [or  to  A.  B.,  the 
official  liquidator  of  the  said  company,  at  his  office,  No.  ,  Street,  in 
the  parish  of  in  the  county  of  ],  the  sum  of  £  [if  against 
a  legal  personal  representative  add],  out  of  the  assets  of  the  said  L.  M., 
deceased,  in  his  hands  as  snch  legal  personal  representative  as  aforesaid  to 
be  administered  in  a  due  course  of  administration  [if  the  said  £.  F.  has  in 
his  hands  so  much  to  be  administered;  or,  if  against  several  contribvtorieSf 
the  several  sums  of  money  set  opposite  to  their  respective  names  in  the  sixth 
column  of  the  said  schedule  hereto],  such  EQm[or  sums]  being  the  amonnt 
[or  amounts]  due  from  the  said  C.  D.  [or  Lu  M.]  [or  the  said  several 
persons  respectively]  in  respect  of  the  call  of  £  per  share  made  by  the 
said  order  dated  the           day  of            18 

The  Schedule  befebbed  to  in  the  fobegoino  Obdeb. 


No.  on 
List 

Name. 

Addreas. 

Descrip- 
tion. 

In  what  Character 
included. 

Amount  due. 

£     «.     d. 

Note. — The  copy  for  service  of  the  above  order  must  be  endorsed,  as 
required  by  the  23n2  Consolidated  Order,  rule  10. 

P.N.  3  B 
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No.  40.  Notice  to  be  endorsed  on,  or  served  with  every  Order 
directing  Payment  of  Money  into  the  Bank  of  England. 
[Rule  39.] 

You  can  make  the  payment  directed  by  the  within  [or  above]  order  at 
the  Bank  of  England  in  person,  &c.  [<m  in  the  Ibrm  No.  37.1 

R.  P.  II.,  ofBcial  liquidator. 
To  Mr. 


No.  41.  Certificate  of  Payment  of  Money  into  the  Bank  of 

England.     [Rule  39.J 

In  the  matter,  &c. 
No. 

day  of  18     . 

I  hereby  certify  that  C.  D.,of  &c.,  has  this  day  paid  into  the  [here  name 
hank']  the  sum  of  ,  to  be  placed  to  the  credit  of  the  official  liquidator 

of  the  company,  pursuant  to  an  order  dated  the  day  of 

18    . 

For  Messrs.  bankers. 

H.  M., 
£  Ciishier. 


No.  42.  Affidavit  of  Service  of  Order  for  Payment  of  Call. 

[Rule  35.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  J.  B.,  of  &c.,  make  oath  and  say  as  follows : — 

1.  I  did,  on  the  day  of  18    ,  personally  serve  G.  F.,  of 
in  the  county  of          &c.,  with  an  order  made  by  this  court,  dated  the 
day  of              18    ,  whereby  it  was  ordered  [set  out  the  order  in  the  pa^t 
tense"]  by  delivering  to  and  leaving  with  the  said  G.  F.  at        in  the  county 
of            a  true  copy  of  the  said  order,  and  at  the  same  time  producing  and 
showing  unto  him,  the  said  G.  F.,  the  said  original  order  duly  entered. 

2.  There  was  endorsed  on  the  said  copy,  when  so  served,  the  following 
words ;  that  is  to  say,  "  If  yon,  the  within-named  G.  F.,  neglect  to  obey 
this  order  by  the  time  therein  limited,  you  will  be  liable  to  be  arrested 
under  a  writ  of  attachment  issued  out  of  this  court,  and  also  be  liable  to 
have  your  estate  sequestered  for  the  purpose  of  compelling  yon  to  obey  the 
same  order." 

Sworn,  &C. 


No.  43.  Affidavit  of  Non-payment  of  Money  by  Order  directed 

to  be  paid  into  the  Bsmk  of  England.     [Rule  40.] 
In  the  county  court  of  holden  at 

In  the  matter,  &c. 

I,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  company, 
make  oath,  and  say  as  follows:  — 

1.  G.  F.,  the  person  named  in  an  order  made  in  this  matter  by  thisconrt, 
dated  the  day  of  18     ,  has  not  paid  into  the  [here  name  bank]^ 

to  the  account  of  the  official  liquidator  of  tne  company  the  whole  or 

any  part  of  the  sum  of  £  as  by  the  said  order  directed. 

[Or  in  cage  of  several  parties :] 
1.  None  of  the  several  persons  whose  names  and  addresses  are  set  fortli 
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in  the  schedule  hereunder  written,  and  who  have  respectively  heen  duly 
served  with  orders  made  in  this  matter  ])y  this  court,  of  the  respective  dates 
set  opposite  to  their  resjxjctive  names  in  the  said  schedule,  have  paid  into 
the  [^liere  name  bank']  to  the  account  of  the  official  liquidator  of  the 
company,  the  whole  or  anv  part  of  the  several  sums  of  money  set  opposite 
to  their  respective  names  in  the  said  schedule  hereunder  written,  as  hy  the 
said  orders  respectively  directed. 

2.  I  am  enabled  to  depose  to  such  non-payment,  by  reason  of  my  having 
this  day  ascertained,  by  inquiry  at  the  said  bank,  that  such  payment  {_or 
payments]  has  [or  have]  not  been  made,  and  seen  the  certificate  of  pay- 
ment in,  numbered  [or  several  certificates  of  payment  in,  the  nnmoers 
whereof  respectively  are  set  forth  in  the  sixth  column  of  the  said  schedule, 
opposite  the  names  of  the  said  respective  persons,  being  certificates],  fur- 
nished by  me  to  the  cashier  of  the  said  bank  for  delivery  to  the  said  G.  F. 
[or  several  persona  rosi>cctively]  upon  such  payment  [or  payments]  being 
made,  still  in  the  hands  of  the  cashier  of  the  said  bank.  No  notice  [or 
notices]  of  such  payment  [or  payments]  having  been  made  has  [or  havej 
been  given  to  me  by  the  said  G.  F.  [or  several  persons  respectively]. 

Sworn,  &c. 

The  Schedule  above  uefebbed  to. 


Name. 

Address. 

Descrip- 
tion. 

Amoant 

Date  of  Balance 
Order. 

Nomber  of 
Certificate. 

• 

£     $.     d. 

• 

No.  44.  Request  to  invest  Cash  in  Government  Stook  or* 
Exchequer  Bills.     [Rule  43.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

To  Messrs.  bankers. 

Gentlemen, 
It  appearing  that  the  sum  of  £  cash  is  standing  to  the  credit  ul 

the  account  of  the  official  liquidator  of  the  above-named  company,  you  are 
hereby  requested  to  invest  the  sum  of  £  part  thereof,  in  the  purchase 

of  bank  £3  per  Cent.  Annuities  [or  lieduced  £3  per  Cent.  Annuities,  or 
New  £3  per  Cent.  Annuities,  or  New  £2  :lOt.  per  Cent.  Annuities]  in 
the  name  of  K.  P.  H.,  of  &c.,  the  official  liquidator  of  the  said  company 
[or  in  the  purchase  of  Exchequer  Bills  in  the  name  and  on  behalf  of  the 
said  official  liquidator].  The  said  annuities  [<)r  exchequer  bills]]  are  not  to 
be  sold,  transferred  or  otherwise  dealt  with,  except  upon  a  direction  for 
that  purpose  signed  by  the  official  liquidator  of  the  said  company,  and 
countersigned  by  the  judge  of  this  court,  or  under  an  order  to  be  made  by 
the  said  judge. 
Dated  this  day  of  18    . 

I  am.  Gentlemen, 

Your  most  obedient  servant, 

R.  P.  H.,  official  liqnidator. 
Countersigned,  Registrar. 

3b2 
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No.  45.  Notice  [or  Advertisement]  of  Meeting  of  Creditors  or 

Contribatories.     [Rules  45,  46.] 

•    In  the  coiintj  court  of  holden  at 

In  the  matter,  &c 

Notice  is  hereby  giren  that  the  judge  of  the  abore  conrt  has  directed  a 
meeting  of  the  creditors  \or  contribntories]  of  the  aboTe-named  companj  to 
be  Bommoned  pursuant  to  the  above  statute,  for  the  purpose  of  ascertaining 
their  wishes  as  to  [gtate  the  object  for  fchich  meeting  called^  unless  notice 
is  by  advertisement,  in  which  case  say,  certain  matters  relating  to  the 
winding-up  of  the  said  company  J  and  that  sach  meeting  will  be  held  on 
day,  the  day  of  18    ,  at  o'clock  in  the  noon, 

at  in  the  connty  of  ,  at  which  time  and  place  all  the  creditors 

[or  contribntories]  of  the  said  company  are  requested  to  attend.     ^The 
said  judge  has  appointed  H.  T.,  of  &c.,  to  act  as  chairman  of  such  meetmg.] 

Dated  this  day  of  18    . 

B.  P.  H.,  official  liquidator. 


i  No.  46.  Appointment  of  Pix)xy  to  vote  at  Meeting  of  Creditors 

t  or  Contribntories.     [Rule  46.] 

I  In  the  county  court  of  holden  at 

I  In  the  matter,  &c. 

j  I,  W.  S.,  of         in  the  county  of  being  a  creditor  [or  contributory] 

I  of  the  above-named  company,  hereby  appoint  of  as  my  proxy 

!  to  vote  for  me,  and  on  my  behalf,  at  the  meeting  of  the  creditors  [or  con- 

f  tributories]  of  the  said  company,  summoned  by  dLection  of  the  judge  of  the 

^  above  court,  to  be  held  on  the  day  of  and  at  any  adjournment 

thereof. 
As  witness  my  hand  this  day  of  18    . 


Si^ed  by  the  said  W.  S.  ) 
in  the  presence  of  ) 

J.  M.,  of  &c. 


W.  S. 


No.  47.  Memorandum  of  Appointment  of  a  Person  to  act  as 
Chairman  at  Meeting  of  Creditors  or  Con  tributories.  [Rule 
47.] 

In  the  connty  conrt  of  holden  at 

In  the  matter,  &c. 

The  judge  of  the  above  conrt  has  appointed  Mr.  H.  T.,  of  &c.,  one  of  the 
creditors  [or  contribntories]  of  the  above-named  company,  to  act  as  chair- 
man of  a  meeting  of  the  creditors  [or  contribntories]  of  the  said  company, 
summoned  by  direction  of  the  said  judge,  pursuant  to  tlie  above  statute, 
to  be  held  on  day,  the  day  of  18    ,  at  o'clock,  in 

the  noon,  at  in  the  county  of  and  to  report  the  result  of 

such  meeting  to  the  said  judge. 

The  said  meeting  is  summoned  for  the  purpose  of  ascertaining  the  wishes 
of  the  creditors  [or  contribntories]  of  the  said  company  as  to  [state  the 
object  for  which  meeting  called^ ;  and  at  such  meeting  the  votes  of  the 
creditors  [or  contribntones]  may  be  given  either  personally  or  by  proxy. 

Dated  this  day  of  18    . 

O.  H.,  registrar. 
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No.  48.  Chairman's  Report  of  Result  of  Meeting  of  Creditors 
or  Contributories.     [Rules  45,  46,  47.] 

In  the  connty  court  of  holden  at 

In  the  matter,  &c. 

I,  H.  T.,  the  person  appointed  by  the  jndge  of  the  above  conrt  to  act  as 
chairman  of  a  meeting  of  the  creditors  [<>r  contribntories]  of  the  above- 
named  company,  summoned  by  advertisement  [or  notice]  dated  the 
day  of  18    ,  and  held  on  the  day  of  18    ,  at  in  the 

county  of  do  hereby  report  to  the  said  judge  the  residt  of  snch  meet- 

ing as  follows:— 

The  said  meeting  was  attended,  either  personally  or  by  proxy,  by 
creditors  to  whom  debts  against  the  said  company  have  been  allowed, 
amounting  in  the  whole  to  the  value  of  £  [or  by  contribntories, 

holding  in  the  whole  shares  in  the  said  company,  and  entitled  respec- 

tively, by  the  regulations  of  the  company,  to  the  number  of  votes  herein- 
after mentioned]. 

The  question  submitted  to  the  said  meeting  was,  whether  the  creditors 
[/>r  contributories]  of  the  said  companv  approved  of  the  proposal  of  the 
official  liquidator  of  the  said  company,  that,  Slc.  [as  the  case  may  be^  and 
wished  that  such  proposal  should  be  adopted  and  carried  into  effect. 

The  said  meetmg  was  unanimously  of  opinion  that  the  saidpropoeal 
should  [or  should  not]  be  adopted  and  carried  into  effect.  [  Or  The  result 
of  the  voting  upon  such  question  was  as  follows : 

The  undermentioned  creditors  {or  contributories)  voted  in  favour  of  the 
said  proposal  being  adopted  and  carried  into  effect : — 


Namo  of  Creditor 
[or  Contributory]. 


Addren. 


Valae  of  Debt 

{or  Number  of 

Shares]. 


Number  of  Votes  conferred 
on  each  Contributory  by  the 
Regulations  of  the  Company. 


The  undermentioned  creditors  ^or  contribntories)  voted  against  the  said 
proposal  being  adopted  and  carried  into  effect : — 


Name  of  Creditor 
[or  Contrlbutorj']- 

Address. 

Value  of  Debt 

{or  Number  of 

Shares]. 

Number  of  Votes   conferred 
on  each  Contributory  by  the 
Regulations  of  the  Company. 

Dated  this 


day  of 


18 


(Signed)        H.  T.,  chairman. 
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No.  49.  Memorandum  of  Sanction  of  Judge  to  accepting  Bill  of 

Exchange.     [Rule  48.] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 

The  judge  of  the  above  court  has  sanctioned  the  acceptance  of  this  bill 
of  exchange  by  the  official  liquidator,  on  behalf  of  the  said  company. 

G.  IL,  registrar. 


No.  50.  Memorandum  of  Agreement  of  Compromise  with  a 
;  Contributory.     [Rule  49.] 

In  the  county  court  of  holden  at 

^  In  the  matter,  &c. 

*  Memorandum  of  agreement  entered  into  this  day  of  18  , 
I  between  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  above-named  com- 
f  pany  of  the  one  part  and  S.  B.,  of  &c.,  one  of  the  contributories  of  the  said 
i  company,  of  the  other  part. 

*  Whereas  the  said  S.  B.  has  been  settled  on  the  list  of  contributories  of 
■  the  said  company  as  a  contributory  in  respect  of             shares  in  the  said 

*  company ;  and  whereas,  by  an  order  made  by  the  judge  of  the  above  court, 
^  dated  the  day  of  18  ,  a  call  of  £  per  share  was  made  on 
I  all  the  contributories  of  the  said  company,  and  there  is  now  due  from  the 
I  said  S.  B.  to  the  said  company  the  sum  of  £  in  respect  of  the  said 
\  call ;  and  whereas  the  said  S.  B.  has  pnmoscd  to  pay  to  the  said  official 
I  liquidator  the  sum  of  £              by  way  of  compromise,  and  in  satisfaction 

*  and  discharge  of  the  said  sum  of  £  and  of  all  liability  whatsoever, 
1  as  a  contributory  of  the  said  company  ;  and  whereas  the  said  official  liqui- 
}  dator,  having  investigated  the  affairs  of  the  said  S.  B.,  and  believing  uat 
^  such  compromise  will  be  benefici^  to  the  said  company,  hath,  in  exercise 
i  of  the  power  for  that  purpose  given  to  him  by  the  above  statute,  agreed  to 

accept  the  same,  subject  to  the  sanction  of  the  said  judge  and  to  the  condi- 
tions and  agreements  hereinafter  contained  :  Now  it  is  hereby  agreed  by 
and  between  the  said  parties  hereto : 

Ist.  That  the  said  official  liquidator  shall,  before  the  day  of 

next,  Apply  to  the  said  judge  to  sanction  this  agreement  of  compromise. 

2nd.  That  upon  this  agreement  being  sanctioned  by  the  said  judge,  the 
said  S.  B.  shall,  within  days  next  after  such  sanction,  pay  to  the  said 

official  liquidator  the  said  sum  of  £  and  when  thereto  required  shall 

do  and  execute  all  sach  acts  and  deeds  as  may  be  necessary  for  transferring, 
or  surrendering  and  releasing  to  the  said  official  liquidator  on  behalf  of  the 
said  company,  or  in  such  manner  as  the  said  judge  may  direct,  the  said 
shares  held  by  the  said  6.  B.  in  the  said  company,  and  all  claim  and  de- 
mand whatsoever  which  the  said  S.  B.  has,  or  may  have,  against  the  said 
company  in  respect  of  the  said  shares,  or  the  distribution  of  the  assets  of 
the  said  company,  or  otherwise  howsoever. 

3rd.  That  the  said  sum  of  £  and  the  transfer  or  surrender  and 

release  of  the  said  shares  and  interest  of  the  said  S.  B.,  as  aforesaid,  shall 
be  accepted  bv  the  said  official  liquidator  as,  and  be  deemed  and  taken  to 
give  to  the  said  S.  B.  a  full  and  complete  discharge  from  all  calls  and  lia- 
bilities, claim  and  demands  whatsoever,  which  the  said  company,  or  Uie 
official  liquidator  thereof  now  has  or  may  hereafter  have  or  be  entitled  to 
against  the  said  S.  B.,  in  respect  of  his  being  or  having  been  the  holder  of 
the  said  shares,  or  otherwise,  as  a  contributory  of  the  said  company. 

4th.  That  in  case  this  agreement  shall  not  bo  sanctioned  by  the  said 
judge  it  shall  cease  and  detennine,  and  the  said  official  liquidator  and  the 
said  S.  B.  shall  be  remitted  to  their  original  rights  with  respect  to  each 
other,  as  if  this  agreement  had  not  been  entered  into. 

5th.  That  in  case  this  agreement  shall  be  sanctioned  by  the  said  judge, 
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and  the  said  S.  B.  shall  Dot  in  all  respects  perform  the  same  on  his  part, 
the  official  liquidator  shall  be  at  liberty,  with  the  sanction  of  the  said  judge, 
and  without  notice  to  the  said  S.  B.,  to  enfor'^e  the  performance  thereof,  or, 
with  the  like  sanction,  to  give  notice  to  the  said  S.  B.  that  he  abandons  this 
agreement ;  whereupon  the  Same  shall  cease  and  determine,  and  the  said 
official  liquidator  shall  be  entitled  to  proceed  against  the  said  S.  B.  to  en- 
force payment  of  the  said  sum  of  £  or  so  much  thereof  as  shall  then 
remain  due  and  unpaid,  as  if  this  agreement  had  not  been  entered  into. 

R.  P.  II.,  official  liquidator. 

S.B. 
Witness  to  the    signatures^ 
of  the  said  B.  P.  H.  and  S.  B.  V 
C.  D.,  of  &c     J 
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No.  51.  Memorandum  of  Sanction  of  Judge  to  Agreement  of 

Compromise.     [Rule  49/] 

In  the  county  court  of  holden  at 

In  the  matter,  &c. 
The  judge  of  ihe  above  court  has  sanctioned  this  agreement  of  com- 
promise. 

G.  H.,  registrar. 


No.  52.  Order  or  Memorandum  of  the  Sanction  of  the  Judge 
for  certain  Acts  to  be  done  bj  the  Official  Liquidator. 
[Rule  50.] 

In  the  county  court  of  holden  at  on  the  day  of  18    . 

In  the  matter,  &c. 
The  judge  of  the  above  court  doth  hereby  sanction  [or  has  sanctioned] 
the  following  proceedings  being  taken  [or  acts  being  done]  by  the  official 
liquidator  of  the  above-named  company,  namely  [state  the  proceedings  to 
be  taken  or  acts  to  be  done,  as"]  the  bringing  [or  instituting]  and  prose- 
cuting an  action  at  law  [or  suit  in  equity],  in  the  name  and  on  behalf  of 
the  said  companv,  against  [or  defending  an  action  at  law  (jtr  suit  in  equity) 
brought  {or  mstituted)  against  the  said  company  by]  K.  M.,  of  &c.,  to  re- 
cover a  debt  or  sum  of  £  alleged  to  be  due  from  [or  to]  the  said 
E.  M.  to  [or  from]  the  said  company,  &c. 

G.  H.,  registrar. 


No.  53.  Appearance  Book.     [Rule  62.] 
In  the  matter,  &c. 


APPEARANCE  BOOK. 

Dat«  when 

appearance 

entered. 

Party»s 
Name. 

Whether     ^  *>«  T 
Creditor     ,i2!!Ihi. 
orCon-    lf;??l*li. 

^*^***^-i    wsrvlce. 

If  heap, 
peanbya 
Solicitor, 
hU  Solici- 
tor's Name. 

Solicitor's 
Address. 

Amount  of 
Debt  [or 

Nnmberot 
Shares]. 

r 

■ 
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No.  54.  Summons  for  PerBons  to  attend  to  be  examined. 

[25  &  26  Viet  c.  89,  s.  115.] 

In  the  county  conrt  of  holden  at  . 

In  the  matter,  &c. 

'  A.  B.,  of  &c.,  and  E.  F.,  of  &c.,  are  hereby  seyerally  gammoned  to  attend 

i\  at  the  above  conrt  on             day  of             18    ,  at             of  the  clock  in 

I  the            noon  to  be  examined  on  the  part  of  the  official  liquidator  lor  of 

fl  W.  D.,  of  &c.]  for  the  puipoae  of  proceedings  directed  by  the  court,  to  be 

;  taken  before  me  in  tiie  above  matter,     [^d  the  said  A.  B.  is  hereby 

*  required  to  bring  with  him  and  produce,  at  the  time  and  place  aforesaid,  a 

;  certain  indenture  {deterihe  documents),  and  all  other  books,  papers,  deeds, 

^  writings  and  other  documents  in  his  custody  or  power  in  anywise  relating 

jL  to  the  above-named  company.] 

f  Dated  this           day  of            18    . 

i,  G.  H.,  registrar. 

I  This  summons  was  taken  out  b^  Messrs.  C.  &  D.,  of  in  the  county 

of  solicitors  to  the  official  bquidator  [or  for  the  said  W.  D.]. 


4 

f 

\ 
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No.  55.  Certificate  of  tbe  Company  being  completely  wound 
up,  and  of  the  Official  Liquidator  baying  passed  bis  final 
Account.     [Rule  66.] 

In  the  county  court  of  holden  at  • 

In  the  matter,  &c. 

jl  In  pursuance  of  the  directions  given  to  me  by  the  judge  of  the  above 

f.  court,  I  hereby  certify  that  R.  P.  H.,  the  official  liquidator  of  the  above- 

^  named  company,  has  passed  his  final  account  as  such  official  liquidator,  and 

that  the  balance  of  £  thereby  certified  to  be  due  to  [or  from]  the  said 

official  liquidator  has  been  paid  in  the  manner  directed  by  the  order  dated 
the  day  of  IB    ,  and  that  the  affairs  of  the  said  company  have 

been  completely  wound  up. 

The  evidence  produced,  &c. 
Dated  this  day  of  18    . 


Approved  the  ) 

day  of  18    .    j 


G.  H.y  r^istrar. 


No.  56.  Order  to  dissolve  tbe  Company.    [Ruje  66.] 
In  the  county  court  of  holden  at  on  the  day  of  18    . 

In  the  matter,  &c 

Upon  the  application  of  the  official  liquidator  of  the  above-named  com- 
pany, and  upon  reading  an  order  dated  the  day  of  and  the 
registrar's  certificate,  dated  the  day  of  whereby  it  appears  that 
the  affairs  of  the  said  company  have  been  completely  wound  up,  and  that 
the  balance  of  £  due  from  [or  to]  the  official  liquidator,  has  been 
paid  in  manner  directed  bv  the  said  order :  It  is  ordered,  Uiat  the  said 
company  be  dissolved,  as  from  this  day  of  18  ,  and  that  the 
recognizance  dated  the  ^^ZS^  ^^  *  ^'^tered  into  by  the  said 
official  liquidator,  together  with  W.  B.  and  T.  P.,  his  sureties,  be  vacated. 

Registrar. 
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DEBTORS   ACT,    1869. 


32  &  33  VICT.  CAP.  62. 

An  Act  for  the  Abolition  of  Imprisonment  for  Debt,  for  the  thbpmtomact, 

Punishment  of  Fraudulent  Debtors,  and  for  other  purposes,         '- 

[9th  August,  1869.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  bj  the  authority  of  the  same,  as 
follows : 

Preliminary. 

1.  This  act  may  be  cited  for  all  purposes  as  "  The  Debtors  Act,  1869."    Short  UUe. 

2.  This  act  shall  not  extend  to  Scotland  or  Ireland.  Extent  of  act. 

3.  This  act  shall  not  come  into  operation  until  the  day  on  which  The  Ckmnnenoement 
Bankruptcy  Act,  1869,  comes  into  operation,  which  day  is  hereinafter  wadwiistructUm 
referred  to  as  the  commencement  of  this  act,  and  words  and  expressions 

defined  or  explained  in  The  Bankruptcy  Ac^  1869,  shall  hare  the  same 
meaning  in  tlds  act. 

PabtL 

A  holition  of  Imprisonment  for  Debt,  TAxtu 

4.  With  the  exceptions  hereinafter  mentioned,  no  person  shall,  after  the  Abolition  of  im- 
commcncement  of  this  act,  be  arrested  or  imprisoned  for  making  default  in  Jjlbt'^th^ttoep- 
payment  of  a  sum  of  money.  tions. 

There  shall  be  excepted  irom  the  operation  of  the  abore  enactment : 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty, 

other  than  a  penalty  in  respect  of  any  contract. 

2.  Default  in  payment  of  any  sum  recoyerable  summarily  before  a 

justice  or  justices  of  the  peace: 
8.  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity  and 
ordered  to  pay  by  a  court  of  equity  any  sum  in  his  possession  or 
under  his  control : 
i.  Default  by  an  attorney  or  solicitor  in  payment  of  costs  when 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  payment  of  a 
sum  of  money  when  ordered  to  pay  the  same  in  his  character  of 
an  officer  of  the  court  making  the  order : 
6.  Default  in  payment  for  the  benefit  of  creditors  of  any  portion  of  a 
salary  or  other  income  in  respect  of  the  payment  of  which  any 
court  having  jurisdiction  in  bankruptcy  is  authorized  to  make  an 
order : 
6.  Default  in  payment  of  sums  in  respect  of  the  payment  of  which 
orders  are  in  this  act  authorized  to  be  made : 
Provided,  first,  that  no  person  shall  be  imprisoned  in  any  case  excepted 
from  the  operation  of  this  section  for  a  longer  period  than  one  year ;  and, 
secondly,  that  nothing  in  this  section  shall  idter  the  effect  of  any  judgment 
or  order  of  any  court  for  payment  of  money  except  as  regards  the  arrest 
and  imprisonment  of  the  person  making  default  in  paying  such  money. 
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[32  4-  33  Vict. 


Baling  of  power 
of  committal  for 
MBall  debta. 


i 


■r 
< 


5.  Sabject  to  the  proTisions  hereinafter  mentioned,  and  to  the  prescribed 
mles,  any  court  may  commit  to  prison  for  a  term  not  exceeding  six  weeks, 
or  nntil  payment  of  the  sum  due,  any  person  who  makes  default  in  pay- 
ment of  any  debt  or  instalment  of  any  debt  due  from  him  in  pursuance  of 
any  order  or  judgment  of  that  or  any  other  competent  court :  Provided— 

1.  That  the  jurisdiction  by  this  section  given  of  committing  a  person  to 

prison  shall,  in  the  case  of  any  court  other  than  the  superior  courts 
of  law  and  equity,  be  exercised  only  subject  to  the   following . 
restrictions  ;  that  is  to  say, — 

(a)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an  order 
made  in  open  court  and  showing  on  its  face  the  ground  on 
which  it  is  issued : 
(ft)  Be  exercised  only  as  respects  a  judgment  of  a  superior  court 
of  law  or  equity  when  such  judgment  does  not  exceed  fifty 
pounds,  exclusive  of  costs : 
(c)  Be  exercised  only  as  respects  a  judgment  of  a  county  court 
by  a  county  court  judge  or  his  deputy. 

2.  That  such  jurisdiction  shall  only  be  exercised  where  it  is  proved  to  the 

satisfaction  of  the  court  that  the  person  making  default  either  has 
or  has  had  since  the  date  of  the  order  or  jud^ent  the  means  to  pay 
the  sum  in  respect  of  which  he  has  made  derault,  and  has  refused  or 
neglected,  or  refuses  or  neglects,  to  pay  the  same. 
Proof  of  the  means  of  the  person  making  default  may  be  given  in  such 
manner  as  the  court  thinks  just ;  and  for  the  purposes  of  such  proof 
the  debtor  and  any  witnesses  may  be  summoned  and  examined  on 
oath,  according  to  the  prescribed  rules. 
Any  jurisdiction  by  tiiis  section  given  to  the  superior  courts  may  be  exer- 
cised by  a  judge  sitting  in  chambers,  or  otherwise,  in  the   prescribed 
manner. 

For  the  purposes  of  this  section  any  court  may  direct  any  debt  due  from 
any  person  in  pursuance  of  any  order  or  judgment  of  that  or  any  other 
competent  court  to  be  paid  by  instalments,  and  may  from  time  to  time 
rescind  or  vary  such  order. 

Persons  committed  under  this  section  by  a  superior  court  may  be  com- 
mitted to  the  prison  in  which  they  would  have  been  confined  if  arrested  on 
a  writ  of  capias  ad  satisfaciendum,  and  every  order  of  committal  by  any 
superior  court  shall,  subject  to  the  prescribed  rules,  be  issued,  obeyed  and 
executed  in  the  like  manner  as  such  writ. 

This  section,  as  far  as  it  relates  to  any  county  court,  shall  be  deemed  to  be 
substituted  for  sections  ninety-eight  and  ninety-nine  of  the  County  Court 
Act,  1846,  and  that  act  and  the  acts  amending  the  same  shall  be  construed 
accordingly,  and  shall  extend  to  orders  made  by  the  county  court  with 
respect  to  sums  due  in  pursuance  of  any  order  or  judgment  of  any  court 
other  than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a  satisfaction  or 
extinguishment  of  any  debt  or  demand  or  cause  of  action,  or  deprive  any 
person  of  any  right  to  take  out  execution  against  the  lands,  goods  or 
chattels  of  the  person  imprisoned,  in  the  same  manner  as  if  such  imprison- 
ment had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  discharged  out  of 
custody  upon  a  certificate  signed  in  the  prescribed  manner  to  the  effect  that 
he  has  satisfied  the  debt  or  instalment  of  a  debt  in  respect  of  which  he  was 
imprisoned,  together  with  the  prescribed  costs  (if  any). 


Power  nnder  cer-        6.  After  the  commencement  of  this  act  a  person  shall  not  be  arrested 

tain  drcamstancefl  npon  mesne  process  in  any  action. 

BJira^ut^i^^oit        Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's  superior  courts 

England.  of  law  at  Westminster,  in  which,  if  brought  before  the  commencement  of 

this  act,  the  defendant  would  have  been  liable  to  arrest,  proves  at  any  time 
before  final  judgment  by  eridence  on  oath,  to  the  satisfaction  of  a  judge 
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of  one  of  those  conrts,  that  the  plaintiff  has  good  cause  of  action  against 
the  defendant  to  the  amount  of  fifty  pounds  or  upwards,  and  that  there  is 
probable  cause  for  believing  that  the  defendant  is  about  to  quit  England 
unless  he  be  apprehended,  and  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his 
action,  such  jud^e  may  in  the  prescribed  manner  order  such  defendant  to 
be  arrested  and  imprisoned  for  a  period  not  exceeding  six  months,  unless 
and  until  he  has  sooner  given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out  of  England  without 
the  leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shall  not  be  necessary  to 
prove  that  the  absence  of  the  defendant  from  England  will  materially  pre- 
judice the  plaintiff  in  the  prosecution  of  his  action,  and  the  security  given 
(instead  of  being  that  the  defendant  will  not  go  out  of  England)  shall  be 
to  the  effect  that  any  sum  recovered  against  the  defendant  in  tjie  action 
shall  be  paid  or  that  the  defendant  shall  be  rendered  to  prison. 

7.  Where  any  person  is,  at  the  commencement  of  this  act,  in  custody  in  DiidmrKeof  pe> 
pursuance  of  a  writ,  attachment  or  other  process  in  any  case  in  which  he  •<«»  *"  cuatody  at 
would  not  be  liable  to  be  arrested  or  imprisoned  after  the  commencement  nw^SSS^iMBt, 
of  this  act,  such  person  shall,  at  the  commencement  of  this  act,  be  dis- 
charged from  such  custody  without  payment  of  any  fees,  but  his  arrest, 
imprisonment  or  discharge  shall  not  affect  the  creditor's  rights  or  remedies 
for  enforcing  the  payment  of  any  money  due  to  him,  or  deprive  the  creditor 
of  the  benefit  of  any  charge  or  security  on  any  property  of  the  debtor. 

Where  at  the  commencement  of  this  act  special  baU  has  been  given  in 
any  action  the  defendant  in  which,  aft«r  the  commencement  of  Ihis  act, 
cannot  be  imprisoned  on  making  default  in  satisfying  the  judgment 
recovered  against  him  in  such  action,  the  condition  of  such  bail,  instead  of 
being  that  the  judgment  shall  be  satisfied  or  the  defendant  rendered  to 
prison,  shall  bo  deemed  to  be  that  the  defendant  shall  not  go  out  of  England 
without  leave  of  the  court. 


8.  Sequestration  against  the  property  of  a  debtor  may,  after  the  com-  Saving  for 
menccment  of  this  act,  be  issued  by  any  court  of  equity  in  the  same  manner  ''*J!?IJ^'**°'* 
as  if  such  debtor  had  been  actually  arrested.  property. 

9.  Nothing  in  this  part  of  this  act  shall  in  any  way  affect  any  right  or  Saving  for  Bank- 
power,  under  The  Bankruptcy  Act,  1869,  to  arrest  or  imprison  any  person,  nipuy  Act,  1869. 

10.  In  this  part  of  this  act  the  term  *'  prescribed''  means  as  follows:—  Definition  of  *<pi«- 

As  respects  the  superior  courts  of  common  law,  prescribed  by  general  MrllMd.* 

rules  to  be  made  in  pursuance  of  The  Ck)mmon  Law  Procedure  Act, 

1852; 
As  respects  the  superior  courts  of  equity,  prescribed  by  general  rules 

and  orders  to  be  made  in  pursuance  of  the  act  of  the  session  of  the 

fifteenth  and  sixteenth  years  of  the  reign  of  her  present  Majesty, 

chapter  eighty ; 
As  respects  the  county  courts,  prescribed  by  general  rules  to  be  made 

under  the  County  Court  Act,  1856 ;  and 
As  respects  any  other  court,  prescribed  by  the  rules  to  be  made,  with  the 

approval  of  the  lord  chancellor,  by  the  persons  having  power  to  make 

rules  in  relation  to  the  practice  of  such  court ;  or  if  there  be  no  such 

perscms,  by  the  judge  of  such  court : 
And  general  rules  and  orders   may  respectively  be   made  by  such 

authorities  as  aforesaid,  for  the  purpose  of  carrying  into  effect  this 

part  of  this  act. 

Part  II.  relates  only  to  the  punishment  of  Fraudulent  Debtors  hy 
Criminal  Courts. 
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ACKNOWLEDGMENT  OF  DEEDS  BY 
MARRIED  WOMEN. 


riKM  Ain> 

BIOOVBMM,  frC. 
ACT. 


Krcfy  dead  by  a 
married  woman, 
not  executed  bj 
her  as  protector, 
to  be  acknow- 
ledged by  her 
before  a  Judge, 
itc 

Bee  Note  at  end  (^ 
FbrmStpott. 


3  &  4  WILL.  IV.  CAP.  74. 

An  Act  for  the  Abolition  of  Fines  and  Recoveries^  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance, 

[28M  August,  1833.] 

LXXIX.  And  be  it  farther  enacted,  That  eyery  deed  to  be  execnted  bj 
a  married  woman  for  any  of  the  purposes  of  this  act,  except  snch  as  may 
bo  execnted  by  her  in  the  character  of  protector  for  the  sole  purpose  of 
giving  her  consent  to  the  disposition  oi  a  tenant  in  tail,  shall,  upon  her 
executing  the  same,  or  afterwards,  be  produced  and  acknowledged  by  her 
as  her  act  and  deed  before  a  judge  of  one  of  the  superior  courts  at  West- 
minster, or  a  master  in  chancery,  or  before  two  of  tne  perpetual  commis- 
sioners, or  two  special  conmiissioners,  to  be  respectively  appointed  as  here- 
inafter provided. 


The  Judge,  &c.  LXXX.  And  be  it  further  enacted,  That  such  judge,  master  in  chancery 

before  receiving  or  commissioners  as  aforesaid,  before  he  or  they  shall  receive  the  acknow- 
■ttoh  a^nowiedg-  icdgment  by  any  married  woman  of  any  deed  by  which  any  disposition, 
h<?ai»rt?om  her  ^l^ase,  surrender  or  extinguishment  c^ll  be  made  by  her  under  this  act, 
husband.  shall  examine  her,  apart  from  her  husband,  touching  her  knowledge  of  such 

deed,  and  shall  ascertain  whether  she  freely  and  voluntarily  consents  to 
such  deed,  and  unless  she  freely  and  voluntarily  consent  to  such  deed  shall 
not  permit  her  to  acknowledge  the  same ;  and  in  such  case  snch  deed  shall, 
BO  far  as  relates  to  the  execution  thereof  by  such  married  woman,  be  Toid. 


When  a  married 
woman  thall  ao- 
knowlodire  a 
doed,  Uie  penon 
takiiiir  the  ac- 
knowledgment to 
nlgn  a  memo- 
randum to  the 
effect  hero  men- 
tioned. 


and  aleo  itgn  a 
rcrtlflcate  of  the 
taking  of  mdk 
aoknowledgment 
to  the  efTM  here 

BMOtlOMd. 


LXXXrV.  And  be  it  further  enacted.  That  when  a  married  woman  shall 
acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  chancery  or 
oomniissionors  taking  such  acknowledgment,  shall  sign  a  memorandum,  to 
be  endorsed  on  or  written  at  the  foot  or  in  the  margin  of  such  deed;  which 
memorandum,  subject  to  any  alteration  which  may  from  time  to  time  be 
directed  by  the  court  of  common  pleas,  shall  be  to  the  following  effect ; 
videlicet, 

"  This  deed,  marked  [here  add  tom-e  letter  or  other  marh^for  the  pur- 
'* pose  of  identi^tatienjf  was  this  day  produced  before  me  [or  us],  and 
**  acknowlcilgcd  by  therein  named  to  be  her  act  and  deed ;  previous 

*'  to  which  acknowledgment  the  said  was  examined  by  me  \or  as], 

'*  separately  and  apart  from  her  husband,  touching  her  knowledge  of  the 
'*  contents  of  the  said  deed  and  her  consent  thereto,  and  declared  the  same 
**  to  be  freely  and  voluntarily  executed  by  her." 

And  the  same  judge,  master  in  chanceir  or  commissioners,  shall  also  sign  a 
certificate  of  tlie  ti&ing  of  snch  acknowledgment,  to  be  written  or  engrossed 
on  a  sc^Murate  piece  of  parchment ;  which  certificate,  subject  to  any  altera- 
tion which  may  from  time  to  time  be  directed  by  the  court  of  oommoD  pleasy 
shall  be  to  the  following  effect ;  videlicet, 
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"  These  sre  to  certify,  that  on  the  day  of  in  the  year  one 

**  thousand  eight  hundred  and  hcfore  me  the  undersigned  Sir  N^^holas 
"  Ck^nyngham  Tindal,  lord  chief  justice  of  the  Court  of  Common  Pleas  at 
"  Westminster,  \or  before  me  ^vrJaviea  Parke,  knight,  one  of  the  justices 
"  of  the  Court  of  King's  Bench  at  Westminster ;  or  before  me  the  under- 
"  signed  Jam^s  William  Farrer,  one  of  the  masters  in  ordinary  of  the 
"  Court  of  Chancery ;  or  before  us  A,  B.  and  C.  2>.,  two  of  the  perpetual 
''  commissioners  appointed  for  the  for  taking  the  acknowledgments 

"  of  deeds  by  married  women,  pursuant  to  an  act  passed  in  the  year 

*'  of  the  reign  of  his  Majesty  King  William  the  Fourth,  intituled  An  Act 
"  ^insert  the  title  of  this  acf] ;  or  before  us  the  undersigned  A.  B.  and 
**  C.  2>.,  two  of  the  commissioners  specially  appointed  pursuant  to  an  act 
"  passed  in  the  year  of  the  reign  of  his  Majesty  King  William  the 

"  Fourth,  intituled  An  Act  [insert  the  title  of  this  act'\y  for  taking  the 
"  acknowledgment  of  any  deed  by  the  wife  of  ]  appeared  per- 

"  sonally  the  wife  of  and  produced  a  certain  indenture,  marked 

"  [Ji.ere  add  the  mark'],  bearing  date  the  day  of  and  made 

**  between  [insert  the  names  of  the  parties! ,  and  acknowledged  the  same 
**  to  be  her  act  and  deed :  And  I  [or  we]  do  hereby  certify,  that  the  said 
''  was,  at  the  time  of  her  acknowledging  the  said  deed,  of  full  age  and 

**  competent  understanding,  and  that  she  was  examined  by  me  [or  us], 
**  apart  from  her  husband,  touching  her  knowledge  of  the  contents  of  the 
**  said  deed,  and  that  she  &eely  and  Toluntarily  consented  to  the  same." 


LXXXV.  Certificate,  with  affidavit  verifying  the  same,  to  be  lodged 
hy  the  attorney  employed  with  some  officer  of  the  Court  of  Common 
Pleas,  who  shall  catue  the  same  to  be  filed  of  record  in  the  court. 


Affidavit  by  the  Attorney  or  Solicitor  verifying  the 

Certificate  of  a  Judge. 

No.  1. 

In  the  Common  Fleas. 

I,  A.  B.,  of  in  the  county  of  gentleman,  one  of  the  attorneys 

of  the  court  of  make  oath  and  say : — 

1.  That  I  know  H.,  the  wife  of  E.  F.,  in  the  certificate  hereunto  annexed 
mentioned,  and  that  the  acknowledgment  therein  mentioned  was  made  by 
the  said  H.,  and  the  certificate  signed  by  the  judge  in  the  said  certificate 
mentioned  on  the  day  and  year  therein  mentioned,  at  in  the 

of  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment  the  said  H.  was  of 
full  age  and  competent  understanding,  and  knew  Uie  said  acknowledgment 
was  intended  to  pass  her  estate  in  the  premises  respecting  which  such 
acknowledgment  was  made. 

3.  That  preyious  to  the  said  H.  making  the  said  acknowledgment  I  in- 
quired of  her  the  said  H.  whether  she  intended  to  give  up  her  interest  in  the 
estates  in  respect  of  which  such  acknowledgment  was  taken,  without  haring 
any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  (S 
her  so  giving  up  her  interest  in  such  estates ;  and  that  in  answer  to  such 
inquiry  the  said  H.  declared  that  she  did  intend  to  give  up  her  interest  in 
the  said  estates  without  having  any  provision  made  for  her  in  lieu  of  or 
in  return  for  or  in  consequence  of  her  so  giving  up  such  her  interest,  of 
which  declaration  of  the  said  H.  I  have  no  reason  to  doubt  the  truth,  and 
I  verily  believe  the  same  to  be  true.  [Or  declared  that  a  provision  was 
to  be  made  for  her  in  conseqaence  of  her  giving  op  such  her  interest 
in  the  said  estates.] 
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[4.  That  before  her  acknowledgment  was  so  taken,  I  was  satisfied,  and 
do  now  Tcrily  believe,  that  snch  provision  has  been  made  by  deed  (<?r 
writing,  or  that  the  terms  thereof  have  been  reduced  into  writing),  and 
that  such  deed  (or  writing)  has  been  pnKiuced  to  the  said  .|) 

4  lor  6].  That  it  appears  by  tlie  deed  acknowledged  by  the  said  H.  that 
the  premises  wherein  she  is  stated  to  be  interested  are  described  to  be  in 
the  of  in  the  of 

Sworn  at  in  the  county] 

of  this  day  of  I 

one    thousand  eight  hundred  | 
and  before  me,  j 

^^ote. — The  affidavit  ean  only  be  sworn  before  a  commissioner  of  the 
Common  Pleas. 

All  alterations,  interlineations,  or  erasures  in  the  certificate  must  have 
the  initials  of  the  judge  or  registrar  set  opposite  thereto,  and  in  the  case 
of  an  affidavit  the  initials  of  the  commissioner. 

In  filling  up  the  certificate  the  names  only  of  the  parties  to  the  deed 
without  their  additions  are  to  be  set  out. 

•«•  This  affidavit  must  be  made  on  parchment. 


Where  no  pro- 
vision is  to  be 
made  this  danie 
ta  to  be  used. 


Where  anjpfo- 
vision  la  to  be 
niade  this  claoae 
Is  to  be  sabfti- 


Affidavit  by  the  Attorney  or  Solicitor  and  a  Thii-d 
Person,  verifying  the  Certificate  of  a  Judge. 

No.  2. 

In  the  Common  Fleas. 

We,  A.  B.,  of  in  the  county  of  [^ttate  trade^  profession  or 

calling']  and  C.  D.,  of  in  the  county  of  gentleman,  one  of  the 

attorneys  of  the  court  of  severally  make  oath  and  say :  ~~ 

1.  And  first  I,  A.  B.,  for  myself  say: — That  I  know  H.,  the  wife  of  E.  F., 
in  the  certificate  hereunto  annexed  mentioned,  and  that  at  the  time  of 
making  the  acknowledgment  in  the  said  certificate  mentioned,  the  said 
H.  was  of  full  age. 

2.  And  I,  C.  B.,  for  myself  say : — That  the  acknowledgment  in  the  said 
certificate  mentioned  was  made  by  the  said  H.,  and  the  certificate  signed 
by  the  judge  in  the  said  certificate  mentioned,  on  the  day  and  year  therein 
mentioned,  at  in  the  of  in  my  presence. 

8.  That  at  the  time  of  making  such  acknowledgment  the  said  H.  was 
of  competent  understanding,  and  knew  the  said  acknowledgment  was 
intended  to  pass  her  estate  in  the  premises  respecting  which  snch  acknow- 
ledgment was  made. 

4.  That  prerious  to  the  said  H.  making  the  said  acknowledgment,  I  in- 
quired of  her  the  said  H.  whether  she  intended  to  give  up  her  interest  in  the 
estates  in  respect  of  which  such  acknowledgment  was  taken,  without  haring 
any  proyision  made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  <3 
her  so  giving  up  her  interest  in  such  estates ;  and  that  in  answer  to  such 
inquiry,  the  said  II.  declared  that  she  did  intend  to  give  up  her  interest  in 
the  said  estates  without  ha>ing  any  provision  made  for  her  in  lien  of,  or 
in  return  for,  or  in  consequence  of'  her  so  giving  up  such  her  interest,  of 
which  declaration  of  the  said  H.  I  have  no  reason  to  doubt  the  truth,  and 
I  verily  believe  the  same  to  be  true.  [Or  declared  that  a  provision  was 
to  be  made  for  her  in  consequence  of  her  giving  up  snch  her  interest  in  the 
said  estates. 
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5.  That  before  her  acknowledgment  was  so  taken  I  was  satisfied,  and  tated  for  the  pre- 
do  now  verily  believe,  that  rach  provision  has  been  made  by  deed  (or  ^i}°5f^u*^  tn 
writing,  or  that  the  terms  thereof  have  been  reduced  into  writing),  and  gQch  case,  be  ' 
that  such  deed  {or  writing)  has  been  produced  to  the  said  .]  omitted. 

5  [<?r  6,  as  the  ease  may  he"].  That  it  appears  by  the  deed  acknowledged 
by  the  said  H.  that  the  premises  wherein  she  is  stated  to  be  interested 
are  described  to  be  in  the  of  in  the  of 

Sworn  at  in  the  county] 

of  this  day  of  I 

one  thousand  eight  hundred  j 
and  before  me,  ) 

Note. — The  affidavit  can  only  be  sworn  before  a  commissioner  of  the 
Common  Pleas. 

All  alterations,  interlineations  or  erasures  in  the  certificate  must  have 
the  initials  of  the  judge  or  registrar  set  opposite  thereto,  and  in  the  case 
of  an  affidavit  the  initials  of  the  commissioner. 

The  affidavit  of  identity  of  the  woman  and  of  her  being  of  full  age  are 
the  only  facts  that  can  be  sworn  to  by  a  person  who  is  not  an  attorney. 

In  filling  up  the  certificate  the  names  only  of  the  parties  to  the  deed 
without  their  additions  are  to  be  set  out 

•«*  This  affidavit  mvst  be  made  on  parchment. 


SUCCESSION  DUTY  ACT,  1853. 


■uocssnow 

16  &  17  VICT.  CAP.  57.  putt  act,  is&a. 

L.  It  shall  be  lawful  for  any  accountable  party  dissatisfied  with  the  Power  for.  ao- 
assessment  of  the  commissioners,  upon  giving,  within  twenty-one  days  after  ??"°^i^®  '*'^ 
the  date  of  such  assessment,  notice  in  writing  to  the  commissioners  of  his      *<^P^^* 
intention  to  appeal  against  such  assessment,  and  a  statement  of  the  grounds  ^*^  ^76,  amttf 
of  such  appeal,  such  statement  to  be  furnished  within  the  further  period  of  ^  ^^^ 
thirty  days,  to  appeal  by  petition  accordingly  to  her  Majesty's  Court  of 
Exchequer  in  England,  Scotland  or  Irelana,  according  to  the  place  in 
which  the  appellant  shall  be  resident;  and  every  such  court,  or  any  judge 
thereof  sitting  in  chambers,  shall  have  jurisdiction  to  hear  and  determine 
the  matter  of  such  appeal  and  the  costs  thereof,  with  power  to  direct,  for 
the  purposes  of  such  appeal,  any  inquiry,  valuation  or  report  to  be  made  bv 
any  officer  of  the  court  or  other  person,  as  such  court  or  judge  may  think 
fit :   provided,  that  where  the  sum  in  dispute  in  respect  of  duty  on  such 
assessment  docs  not  exceed  fift^  pounds,  the  accountable  party  may,  having 
given  notice  of  appeal  and  delivered  a  statement  of  the  grounds  thereof  as 
hereinbefore  directed,  appeal  to  the  judge  of  the  county  court  in  England, 
the  sheriff  court  in  Scotland,  or  the  assistant  barrister's  court  in  Ireland,  for 
the  district,  county  or  division  in  which  the  appellant  shall  be  resident, 
or  the  property  be  situate;  and  every  such  judge  shall  have  jurisdiction  to 
hear  and  determine  the  matter  of  snch  last-mentioned  appeal,  with  the  like 
power  and  authority  as  are  by  this  section  given  to  a  judge  of  her  Majesty's 
Court  of  Exchequer. 


'M 


.1 

r    .- 

740 

0 

• 

f*- 

It 
« 

1    il 

CRnmrAL 

JDBTICB 

IMPROVKMKirr 

ACT. 

1   ^ 

f  1 

Certain  provl- 
floos  of  28  Geo.  3, 
c  11,  and  SI 
Geo.  i  (I.)  ex- 
tended. 

1  > 

J     :' 

*                 t 

i 

1                   '                t 

• 

Any  oomt,  Jadge, 
jostice,  tic.  may 
direct  a  person 
guilty  of  perjuiy 
in  any  evidence, 
kc  to  be  prose- 
cuted; 

Appendix.        [14  4-  15  J^ci.  c.  1< 


!( 


CRIMINAL  JUSTICE  ACT. 


and  commit  the 
party,  unlen  he 
enter  into  reoog- 
nixanoe  to  ^>pear 
and  take  his  trial, 
and  bind  peraons 
to  give  evidence 
and  give  certifi- 
cate of  proaeco- 
tion  being 
directed,  which 
■liall  be  fulficlent 
evidence  of  the 


14  &  15  VICT.  CAP.  100. 

An  Act  for  further  Improving  the  Administration  of  Lrim 
nal  Justice.  [^Passed  1th  August,  I80I.] 

XIX.  Whereas  by  an  act  of  parliament  passed  in  England  in  the  twent 
third  year  of  the  reign  of  his  late  Majesty  King  George  the  Second,  intitali 
"  An  Act  to  render  Prosecutions  for  Perjury  and  Subornation  of  Perjai 
more  easy  and  effectual,'*  and  by  a  certain  other  act  of  parliament  made  i 
Ireland  in  the  thirty-first  year  of  the  reign  of  his  late  Majesty  King  Ooori 
the  Third,  intituled  "  An  Act  to  render  Prosecutions  for  Perjury  and  Sul 
omation  of  Perjury  more  easy  and  effectual,  and  for  affording  the  Juri 
diction  of  the  Quarter  Session  in  cases  of  Perjury,"  certain  provisions  wei 
made  to  preyent  persons  guilty  of  perjury  and  subornation  of  perjury  froi 
escaping  punishment  by  reason  of  the  difficulties  attending  such  proseci 
tions ;  and  whereas  it  is  expedient  to  amend  and  extend  the  same :  Be 
enacted,  that  it  shall  and  may  be  lawful  for  the  judges  or  judge  of  any  < 
the  superior  coiui»  of  common  law  or  equity,  or  for  any  of  her  Majesty 
justices  or  commissioners  of  assize,  nisi  prius,  oyer  and  terminer,  or  ga4 
deliyery,  or  for  any  justices  of  the  peace,  recorder  or  deputy  recorder,  chah 
man  or  other  judge,  holding  any  general  or  quarter  sessions  of  the  p^bo 
or  for  any  commissioner  of  bankruptcy  or  insolvency,  or  for  any  judge  c 
deputy  judge  of  any  coimty  court  or  any  court  of  record,  or  for  any  justice 
of  the  peace  in  special  or  petty  sessions,  or  for  any  sheriff  or  his  lawfc 
deputy  before  whom  any  writ  of  inquiry  or  writ  of  trial  from  any  of  th 
superior  courts  shall  be  executed,  in  case  it  shall  appear  to  him  or  thei 
that  any  person  has  been  guilty  of  wilful  and  corrupt  perjury  in  any  ey; 
dence  given,  or  in  any  affidavit,  deposition,  examination,  answer  or  othc 
proceeding  made  or  taken  before  him  or  them,  to  direct  such  person  to  fa 
prosecuted  for  such  perjury,  in  case  there  shall  appear  to  him  or  Uiem 
reasonable  cause  for  sucn  prosecution,  and  to  commit  such  person  so  directe 
to  bo  prosecuted  until  the  next  session  of  oyer  and  terminer  or  gaol  deliver 
for  the  county  or  other  district  within  which  such  perjury  was  committed 
unless  such  person  shall  enter  into  a  recognizance  with  one  or  more  snffi 
dent  surety  or  sureties,  conditioned  for  the  appearance  of  such  person  a 
such  next  session  of  oyer  and  terminer  or  gaol  delivery,  and  that  he  yri] 
then  surrender  and  take  his  trial,  and  not  depart  the  court  witiiont  leave 
and  to  require  any  person  he  or  they  may  think  fit  to  enter  into  a  recogni 
zance,  conditioned  to  prosecute  or  give  evidence  against  such  person  s 
directed  to  be  prosecuted  as  aforesaid,  and  to  give  to  the  party  so  bound  t 
prosecute  a  certificate  of  the  same  being  directed ;  which  certificate  shall  b 
given  without  any  fee  or  charge,  and  shall  be  deemed  sufficient  proof  c 
such  prosecution  having  been  directed  as  aforesaid;  and  upon  the  pre 
duction  thereof,  the  costs  of  such  prosecution  shall  and  are  hereby  require 
to  be  allowed  by  the  court  before  which  any  person  shall  be  prosecatc 


The  Companies  Act,  1862.  741 

or  tried  in  pnrsnance  of  snch  direction  as  aforesaid,  unless  snob  last-men- 
tioned court  shall  specially  otherwise  direct,  and  when  allowed  by  any 
such  court  in  Ireland  such  sum  as  shall  be  so  allowed  shall  be  ordered  by 
the  said  court  to  be  paid  to  the  prosecutor  by  the  treasurer  of  the  county  in 
which  such  offence  shall  be  alleged  to  have  been  committed,  and  the  same 
shall  bo  presented  for,  raised  and  levied  in  the  same  manner  as  the  ex- 
penses of  prosecutions  for  felonies  are  now  presented  for,  raised  and  levied 
111  Ireland  :  provided  always,  that  no  such  direction  or  certificate  shall  be 
given  in  evidence  upon  any  trial  to  be  had  against  any  person  npon  prose- 
cution so  directed  as  aforesaid. 


COMPAXIES. 


25  &  26  VTCT.  CAP.  89.  tb. 

OOirPANin  ACT, 

18e«. 

An  Act  for  the  Incorporation  and  Regulation  of  Joint  Stock         

Companies  and  other  Associations, 

[7M  August,  1862.] 

126.  The  commissioners  of  the  court  of  Bankruptcy  and  the  judges  of  Special  commii- 
the  county  courts  in  England  who  sit  at  places  more  than  twenty  miles  from  ^SJl  evWeno*. 
the  ^neral  post  office,  and  the  commissioners  of  bankrupt  and  the  assistant  ^^ 
hamsters  and  recorders  in  Ireland,  and  the  sheriffs  of  counties  in  Scotland, 
shall  be  commissioners  for  the  purpose  of  taking  evidence  under  this  act  in 
cases  where  any  company  is  wound  up  in  any  part  of  the  United  Kingdom ; 
and  it  shall  be  lawful  for  such  court  to  refer  the  whole  or  any  part  of  the 
examination  of  any  witnesses  under  this  act  to  any  person  hereby  appointed 
commissioner,  although  such  commissioner  is  out  of  the  jurisdiction  of  the 
court  that  made  the  order  or  decree  for  winding  up  the  company ;  and  every 
such  commissioner  shall,  in  addition  to  any  power  of  summoning  and  ex- 
amining witnesses,  and  requiring  the  production  or  delivery  of  documents, 
and  certifying  or  punishing  defaults  by  witnesses,  which  he  might  lawfully 
exercise  as  a  commissioner  of  the  court  of  bankruptcy,  judge  of  a  county 
court,  commissioner  of  bankrupt,  assistant  barrister  or  recorder,  or  as  a 
sheriff  of  a  county,  have  in  the  matter  so  referred  to  him  all  the  same 
])owers  of  sunmioning  and  examining  witnesses,  and  re(|uiring  the  pro- 
duction or  delivery  of  documents  and  punishing;  defaults  by  witnesses  and 
allowing  costs  and  charges  and  expenses  to  witnesses,  as  the  court  whicli 
made  the  order  for  winding  up  the  company  has ;  and  the  examination  so 
taken  shall  be  returned  or  reported  to  sudi  last-mentioned  court  in  such 
manner  as  it  directs. 


P.N.  3  0 
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Appemdix. 


a)*  21   llrt 


» 


I'KOBATES  AND  LETTERS  OF  ADMIXIS- 

TRATIOX. 


f . 


hmt. 


lAt«r|«)ii«tk«  «f 


TMiUmftntAry 
JiiHMtlalluii  to  bo 
i^KdrPliiMl  tiy  a 
tHiurl  uf  ]irul«i«. 


20  &  21  VICT.  CAP.  77. 

yf «  Act  to  amend  the  Late  relating  to  Probates  and  Letters 
of  AdtniniMtratwn  in  England,     \2bth  August,  18o7.] 

I.  (Ufmmencenurnt  of  Act. 

W.  In  tfi«  c/mfltrnriion  of  thu  act,  unless  tbe  context  be  incooststenl 
with  thu;  njeanin)^  berebj  assigned  — 

'^  Will  '*  Htiall  crmnfiriihend  '^  tetftament  '^  and  all  other  testamentarr  in- 
Htrnnifrnts  of  which  probate  maj  now  be  granted : 

'' AdminiMtratif>n"  shall  comprehend  all  letters  of  adminbtration  of  the 
efTcctH  of  deceased  |jersrms,  whether  with  or  without  the  will  annexed, 
and  whether  granted  for  general,  special,  or  limited  purposes : 

''  Matt(;n(  and  rases  testamentary ''  shall  comprehend  all  matters  and 
cnuM;s  relating  to  the  grant  and  rerocation  of  probate  of  wills  or  of 
a<lininistration : 

''Conimon  form  business''  shall  mean  the  business  of  obtaining  probate 
and  administration  where  there  is  no  contention  as  to  the  right 
thereto),  including  the  passing  of  probates  and  admimstrations 
Uirough  the  court  of  probate  in  contentious  cases  wben  the  contest 
is  terminated,  and  all  business  of  a  non-contentious  natore  to  be 
taken  in  the  court  in  matters  of  testacy  and  intestacy,  not  being 
}>nKjecdingH  in  any  suit,  and  also  the  business  of  lodging  caveats 
against  the  grant  of  probate  or  administration. 

III.  Tettamentary  JurUdiotion  of  HcclesiastUal  and  other  Courts 
abolithed, 

IV.  The  voluntary  and  contentious  jurisdiction  and  authority  in  relation 
to  the  granting  or  revoking  probate  of  wills  and  letters  of  administration 
of  the  oflfccts  of  deceased  persons  now  vested  in  or  which  can  be  exercised 
by  any  court  or  ])er8()n  in  England,  together  with  full  authority  to  hear  and 
dutermino  all  (luostions  relating  to  matters  and  causes  testamentary,  shall 
In^ong  to  and  Lo  vested  in  her  Majesty,  and  shall,  except  as  hereinji^ter  is 
nieiitioniMl,  bo  exorcised  in  the  name  of  her  Majesty  in  a  court  to  be  called 
tho  (!ourt  of  Probate,  and  to  hold  its  ordinary  sittings  and  to  have  its  prin- 
ripnl  registry  at  such  place  or  places  in  London  or  Middlesex  as  her  Majesty 
in  council  sliall  from  time  to  time  appoint 

V.  J*otvrr  to  her  Mttjesty  to  appoint  a  judge  of  the  Court  of  Probate, 

VI.  Judge*$  tenure  of  office. 

VII.  Judge  hrfore  acting  to  take  an  oath, 

VIII.  Jtank  and  jfrecedenee  qf  judge,  feho  shall  appoint  a  secretary 
and  Hsher, 
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IX.  Salaries  of  judge ^  secretary  and  usher. 

X.  Judge  of  Court  of  Probate  to  he  also  judge  of  the  Admiraltg  Court 
on  the  next  vacancy. 

XI.  As  to  increase  of  salary  yjfon  union  of  the  tico  ojjiccs. 

XII.  Itetiring  j)enswns  of  judges. 

Xin.  There  shall  he  established  for  each  of  the  districts  specified  in  Dtetrict  regli- 

Schedule  (A)  to  this  Act,  and  at  the  places  respectively  mentioned  in  such  SuahSaBln^' 

schedule,  a  public  registry  attached  to  and  under  the  control  of  the  Court  gchedole  (A), 
of  Probate,  hereinafter  referred  to  as  "  The  District  Registry." 

XIV.  Appointment  of  officers  of  the  Court  of  Probate. 

XV.  As  to  appointment  of  the  first  officers  of  the  principal  registry. 

XVI.  Clerks  and  ojfficers  of  Prerogative  Court  to  he  tranrferred  to 
like  offices  in  the  Court  of  Probate. 

XVII.  Existing  diocesan  registrars  to  be  entitled  to  he  appointed 
district  registrars  at  the  same  places. 

XVIII.  As  to  appointment  to  offices— salaries  of  officers, 

XIX.  Tenure  of  office  of  officers. 

XX.  Qualification  of  registrars  and  district  registrars. 

XXI.  Officers  of  the  court  to  execute  their  offices  in  person—regii- 
trarSf  ^'c.  not  to  act  a^  proctor s^  ^'c. 

XXII.  The  judge  shall  cause  to  be  made  seals  for  the  Court  of  Probate;  Power  to  Jadg«  to 
that  is  to  say,  one  seal  to  be  used  in  its  principal  registry,  and  separate  **"Jf  JJ^^i**" 
seals  to  be  used  in  the  sercral  district  registries,  and  may  cause  the  same  ^tJed.        ^^ 
respectiyely  from  time  to  time  to  be  broken,  altered  and  renewed  at  his  dis- 
cretion ;  and  all  probates,  letters  of  administration,  orders  and  other  instru- 
ments, and  exemplifications  and  copies  thereof,  respectively,  purporting  to 

be  sealed  with  any  seal  of  the  Court  of  Probate,  shall  in  all  parts  of  the 
united  kingdom  be  received  in  evidence  without  further  proof  thereof. 


The  coart  to  have 
thronghoat  all 
England  the  Mune 
powenai  the 
Prerogatlre  Coort 
within  the  pro- 
vince of  Cut«r- 
tntrj* 


XXm.  The  Court  of  Probate  shall  be  a  Court  of  Record,  and  such 
court  shall  have  the  same  powers,  and  its  grants  and  orders  shall  have  the 
same  effect  throughout  all  England,  and  in  relation  to  the  personal  estate  in 
all  parts  of  England  of  deceased  persons,  as  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  and  its  grants  and  orders  respectively  now  have 
in  the  province  of  Canterbury,  or  in  the  parts  of  such  province  within  its 
jurisdiction,  and  in  relation  to  those  matters  and  causes  testamentary  and 
those  effects  of  deceased  persons  which  are  within  the  jurisdiction  of  the 
said  Prerogative  Court ;  and  all  duties  which,  by  statute  or  otherwise,  are 
imposed  on  or  should  be  performed  by  ordinaries  generally,  or  on  or  by  the 
said  Prerogative  Court,  in  respect  of  probates,  administrations,  or  matters 
or  causes  testamentary  within  their  respective  jurisdictions,  shall  be  per- 
formed by  the  Court  of  Probate :  provided  that  no  suits  for  legacies  or 
suits  for  the  distribution  of  residues,  shall  be  entertained  by  the  court,  or 
by  any  court  or  person  whose  jurisdiction  as  to  matters  and  causes  testa- 
mentiury  is  hereby  abolished. 

XXrV.  The  Court  of  Probate  may  require  the  attendance  of  any  party  Power  to  examine 
in  person,  or  of  any  person  whom  it  may  think  fit  to  examine  or  cause  to  wltneem, 

3c2 


Baltiforlegadee 
or  dlRtrlbatlon 
not  to  be  enter- 
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Appendix, 
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A9  to  prodacUoii 
of  deeds,  &C. 


Powen  of  the 
ooart  to  enforoe 
onlen. 


Order  to  prodaoe 
any  instniinent 
parportloff  to  be 
teetameatiuy. 


Reglttnurt,  Ac  to 
have  power  to  ad- 
minister  oaths. 

Power  to  appoint, 
also  commis- 
sioners to  admi- 
nister oaths,  ftc 


be  examined  in  any  suit  or  other  proceeding  in  respect  of  matters  or  canaes 
testamentary,  and  may  examine  or  cause  to  be  examined  upon  oath  or 
affirmation,  as  the  case  may  require,  parties  and  witnesses  by  word  of 
mouth,  and  may,  either  before  or  after  or  with  or  without  such  examina- 
tion, cause  them  or  any  of  them  to  be  examined  on  interrogatories,  or  receive 
their  or  any  of  their  affidavits  or  solemn  affirmations,  as  the  case  may  be  ; 
and  the  court  may  by  writ  require  such  attendance,  and  order  to  be  pro- 
duced before  itself  or  otherwise  any  deeds,  evidences  or  writings,  in  the 
same  form  or  nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad 
testificandum,  or  of  subpoena  duces  tecum,  is  now  issued  by  any  of  her 
Majesty's  superior  courts  of  law  at  Westminister;  and  every  person  dis- 
obeying any  such  writ  shall  be  considered  as  in  contempt  of  the  court,  and 
also  be  liable  to  forfeit  a  sum  not  exceeding  one  hundred  pounds. 

XXV.  The  Conrt  of  Probate  shall  have  the  like  powers,  jurisdiction  and 
authority  for  enforcing  the  attendance  of  persons  required  by  it  as  afore- 
said, and  for  punishing  persons  failing,  neglecting  or  refusing  to  prodaoe 
deeds,  evidences,  or  writings,  or  refusing  to  appear  or  to  be  sworn,  or  make 
affirmation  or  declaration,  or  to  give  evidence,  or  guilty  of  contempt,  and 
generally  for  enforcing  all  orders,  decrees  and  judgments  made  or  given  by 
the  court  under  this  act,  and  otherwise  in  relation  to  the  matters  to  be  in- 
quired into  and  done  by  or  under  the  orders  of  the  court  under  this  act, 
as  are  by  law  vested  in  the  High  Court  of  Chancery  for  such  purposes  in 
relation  to  any  suit  or  matter  depending  in  such  court 

XXVI.  The  Court  of  Probate  may,  on  motion  or  petition  or  otherwise, 
in  a  summary  way,  whether  any  suit  or  other  proceeding  shall  or  shall  not 
be  pending  in  the  court  with  respect  to  any  probate  or  acSninistration,  order 
any  person  to  produce  and  bring  into  the  principal  or  anv  district  registiy 
or  otherwise  as  the  court  may  direct,  any  paper  or  writing  being  or  pcuv 
porting  to  be  testamentarv,  which  may  be  shown  to  be  in  the  possession  or 
under  the  control  of  such  person ;  and  if  it  be  not  shown  that  any  such 
paper  or  writing  is  in  the  possession  or  under  the  control  of  such  person, 
but  it  shall  appear  that  there  are  reasonable  grounds  for  believing  that  he 
has  the  knowledge  of  any  such  paper  or  writing,  the  court  may  direct  soch 
person  to  attend  for  the  purpose  of  being  examined  in  open  court,  or  nwm 
interrogatories  respecting  the  same,  and  such  person  shall  be  bound  to 
answer  such  questions  or  interrogatories,  and,  if  so  ordered,  to  produce 
and  bring  in  such  paper  or  writing,  and  shall  be  subject  to  the  like  process 
of  contempt  in  case  of  default  in  not  attending  or  in  not  answering  such 
questions  or  interrogatories,  or  not  bringing  in  such  paper  or  writing  as  he 
would  have  been  subject  to  in  case  he  had  been  a  par^  to  a  suit  in  the  court 
and  had  made  such  default ;  and  the  costs  of  any  such  motion,  petition  or 
other  proceeding  shall  be  in  the  discretion  of  the  court. 

XXVLL  The  registrars  and  district  registrars  sliall  respectively  have  foil 
power  to  administer  oaths ;  and  all  persons  who  at  the  commencement  of 
this  act  shall  be  acting  as  surrogates  of  any  ecclesiastical  court,  and  any 
other  persons  whom  the  judge  shall,  under  the  seal  of  the  conrt,  ^m  time 
to  time  appoint,  shall  respectively  have  full  power  to  administer  oaths  and 
perform  such  other  duties  in  reference  to  matters  and  causes  testamentary 
as  may  be  assigned  to  them  from  time  to  time  by  the  rules  and  orders  under 
this  act ;  and  the  persons  so  appointed  shall  be  styled  **  Commissioners  of 
her  Majesty's  Court  of  Probate :"  provided  that  any  party  required  to  be 
examined,  or  any  person  called  as  a  witness  or  required  or  desinng  to  make 
an  affidavit  or  deposition  under  or  for  the  purposes  of  this  act,  shall  be  per- 
mitted to  make  his  solemn  affirmation  or  declaration  instead  of  being  sworn 
in  the  circumstances  and  manner  in  which  a  person  called  as  a  witness  or 
desiring  to  make  an  affidavit  or  deposition  would  be  permitted  so  to  do 
under  the  Common  Law  Procedure  Ac<9  1854,  in  cases  within  the  piOYisiona 


cap,  77.]     Probates  and  Letters  of  Administration,  745 

of  that  act ;  and  any  person  who  shall  wilfully  give  false  evidence,  or  who 
shall  wilfnlly  swear,  affirm  or  declare  falselj  m  any  affidavit  or  deposition 
before^  the  Conrt  of  Probate,  or  before  any  registrar,  district  registrar  or 
commissioner  of  the  court,  shall  be  liable  to  the  penalties  and  consequences 
of  wilful  and  corrupt  perjury. 

XXVin.  If  any  person  forge  the  signature  of  any  registrar,  district  Penalty  on  for^ng 
registrar  or  commissioner  for  taking  oaths,  or  forge  or  counterfeit  any  seal  or  coanterfdUng 
of  the  Court  of  Probate,  or  knowingly  use  or  concur  in  using  any  such  "J^"'  iignaturM 
forged  or  counterfeit  signature  or  seal,  or  tender  in  evidence  any  document  ^      **"** 
with  a  false  or  counterfeit  signature  of  such  registrar,  district  registrar  or 
commissioner,  or  with  a  false  or  counterfeit  seal,  knowing  the  same  signa- 
ture or  seal  to  be  false  or  counterfeit,  every  such  person  shall  be  guilty  of 
felony,  and  shall  upon  conviction  be  liable  to  penal  servitude  for  the  term 
of  his  life,  or  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years,  with  or  without  hard  labour. 

XXIX.^  The  practice  of  the  Court  of  Probate  shall,  except  where  other-  pnctlce  of  the 
wise  provided  by  this  act,  or  by  the  rules  or  orders  to  be  from  time  to  time  court, 
made  under  this  act,  be,  so  far  as  the  circumstances  of  the  case  will  admit, 
according  to  the  present  practice  in  the  prerogative  court. 

XXX.  And  to  the  intent  and  end  that  the  procedure  and  practice  of  the  Ba1«  and  orden 
court  may  be  of  the  most  simple  and  expeditious  character,  it  shall  be  to  be  made  for  rt- 
lawful  for  the  lord  chancellor,  at  any  time  after  the  passing  of  this  act,  jShSJof*^'"^ 
with  the  advice  and  assistance  of  the  lord  chief  justice  of  the  Court  of  ooort. 
Queen's  Bench,  or  tcaj  one  of  the  judges  of  the  superior  courts  of  law  to 

be  by  such  chief  justice  named  in  that  behalf,  and  of  the  judge  of  the  said 
prerogative  court,  to  make  rules  and  orders,  to  take  effect  when  this  act 
shall  come  into  operation,  for  regulating  the  procedure  and  practice  of  the 
court,  and  the  duties  of  the  registrars,  district  registrars,  and  other  officers 
thereof,  and  for  determining  what  shall  be  deemed  contentious  and  what 
shall  be  deemed  non-contentious  business,  and,  subject  to  the  express 
provisions  of  this  act,  for  fixing  and  regulating  the  time  and  manner  of 
appealing  from  the  decisions  of  the  said  court,  and  generally  for  carrying 
the  provisions  of  this  act  into  effect ;  and  after  the  time  when  this  act 
shall  come  into  operation  it  shall  be  lawful  for  the  judge  of  the  Court  of 
Probate  from  time  to  time,  with  the  concurrence  of  the  lord  chancellor  and 
the  said  lord  chief  justice,  or  any  one  of  the  judges  of  the  superior  courts  of 
law  to  be  by  such  chief  justice  named  in  this  behalf,  to  repeal,  amend,  add 
to  or  alter  any  such  rules  and  orders  as  to  him,  with  such  concurrence  as 
aforesaid  may  seem  fit. 

XXXI.  Subject  to  the  regulations  to  be  established  by  such  rules  and  Mode  of  taking 
orders  as  aforesaid,  the  witnesses,  and,  where  necessary,  the  parties  in  all  ovidenoe  in  oon> 
contentious  matters  where  their  attendance  can  be  had,  shall  be  examined  tentioa*  matten. 
orally  by  or  before  the  judge  in  open  court :  provided  always,  that,  subject 

to  any  such  regulations  as  aforesaid,  the  parties  shall  be  at  liberty  to  verify 
their  respective  cases,  in  whole  or  in  part,  by  affidavit,  but  so  that  tihe 
deponent  in  every  sudi  affidavit  shall,  on  the  application  of  the  opposite 
party,  be  subject  to  be  cross-examined  by  or  on  behalf  of  such  opposite 
party  orally  in  open  court  as  aforesaid,  and  after  such  eross-exammation 
may  be  re-examined  orally  in  open  court  as  aforesaid  by  or  on  behalf  of 
the  party  by  whom  such  i^davit  was  filed. 

XXXII.  Provided,  that  where  a  witness  in  any  such  matter  is  out  of  the  Court  maj  larae 
jurisdiction  of  the  court,  or  where,  by  reason  of  his  illness  or  otherwise,  the  J?°"I^!5f*^*°Ur 
court  shall  not  think  fit  to  enforce  the  attendance  of  the  witness  in  open  S^j^iSSStooof 
court,  it  shall  be  lawful  for  the  court  to  order  a  commission  to  issue  for  the  wltneMes  abroad, 
examination  of  such  witness  on  oath,  upon  interrogatories  or  otherwise,  or  or  whoaraiuMado 
if  the  witness  be  within  the  jurisdiction  of  the  court  to  order  the examina-  to*^^*°^ 
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tion  of  snch  witucss  on  oath,  npon  interrogatories  or  otlicrwise,  before  an} 
officer  of  the  said  court,  or  other  person  to  be  named  in  such  order  for  th< 
purpose ;  and  all  the  powers  given  to  the  conrts  of  law  at  Westminster  bj 
the  acts  of  the  thirteenth  year  of  King  George  the  Third,  chapter  sixtj' 
three,  and  of  the  first  year  of  King  William  the  Fourth,  chapter  twenty- 
two,  for  enabling  the  courts  of  law  at  Westminster  to  issue  commissions  and 
give  orders  for  the  examination  of  witnesses  in  actions  depending  in  sncli 
courts,  and  to  enforce  such  examination,  and  all  the  provisions  of  the  said 
acts,  and  of  any  other  acts  for  enforcing  or  otherwise  applicable  to  such 
examination,  and  the  witnesses  examined,  shall  extend  and  be  applicable 
to  the  said  Court  of  Probate,  and  to  the  examination  of  witnesses  undei 
the  commissions  and  orders  of  the  said  court,  and  to  the  vritnesses  examined, 
as  if  such  court  were  one  of  the  courts  of  law  at  Westminster,  and  the 
matter  before  it  were  an  action  pending  in  such  court. 

XXXIII.  The  rules  of  evidence  observed  in  the  superior  courts  of  com- 
mon law  at  Westminster  shall  l)e  applicable  to  and  observed  in  the  trial  oi 
all  questions  of  fact  in  the  Ck>urt  of  Probate. 

XXXIV.  Common  law  judges  may  sity  on  request  of  judge  of  court 

XXXV.  It  shall  be  lawful  for  the  Court  of  Probate  to  cause  any  ques- 
tion of  fact  arising  in  any  suit  or  proceeding  under  this  act  to  be  tri^  bj; 
a  special  or  common  jury  before  the  court  itself,  or  by  means  of  an  iasnc 
to  be  directed  to  any  of  the  superior  courts  of  common  law,  in  the  same 
manner  as  an  issue  may  now  be  directed  by  the  Court  of  Chancery,  and 
such  question  shall  be  so  tried  by  a  jury  in  any  case  where  an  heir-at-law. 
cited  or  otherwise  made  party  to  the  suit  or  proceeding,  makes  applicatioi 
to  the  Court  of  Probate  for  that  purpose ;  and  in  any  other  case  where  aL 
the  parties  to  the  suit  or  proceeding  concur  in  such  an  application,  and 
where  any  party  or  parties  other  than  such  heir-at-law  make  a  lib 
application  (the  other  party  or  parties  not  concurring  therein),  and  th( 
court  shall  refuse  to  cause  such  question  to  be  tried  by  a  jury,  such  refosaJ 
of  the  court  shall  be  subject  to  appeal  as  herein  provided. 

XXXVI.  When  the  court  shall  order  a  question  of  fact  to  be  tried 
before  itself  by  a  jury,  the  court  may  make  all  such  rules  and  orders  udol 
the  sheriff  or  any  other  person  for  procuring  the  attendance  of  a  special  oi 
common  jury  for  the  trial  of  such  question  as  may  now  be  made  by  any  oi 
the  superior  courts  of  common  law  at  Westminster,  and  may  also  make 
other  orders  which  to  such  court  may  seem  requisite  ;  and  every  such  jur} 
shall  consist  of  persons  possessing  ihe  qualifications,  and  shall  be  struck, 
summoned,  balloted  for  and  called  in  like  manner  as  if  such  jury  were  t 
jury  for  the  trial  of  any  cause  in  any  of  the  said  superior  courts;  and 
every  juryman  so  summoned  shall  be  entitled  to  the  same  rights,  and 
subject  to  the  same  duties  and  liabilities,  as  if  he  had  been  duly  summoned 
for  the  trial  of  any  snch  cause  in  any  of  the  said  superior  courts ;  and 
every  party  to  any  such  proceeding  shall  be  entitled  to  the  same  rights  as 
to  challenge  and  otherwise  as  if  he  were  a  party  to  any  such  cause ;  and 
generally  for  all  purposes  of  or  auxiliary  to  the  trial  of  questions  of  fact 
by  a  jury,  before  the  court  itself,  and  in  resj)ect  of  new  trials  thereof,  and 
also  for  all  purposes  in  relation  to  or  consequential  upon  the  direction  ol 
issues,  the  Court  of  Probate  shall  have  the  same  jurisdiction,  powers  and 
authority  in  all  respects  as  belong  to  any  superior  court  of  common  law 
or  to  any  judge  thereof,  or  to  the  High  Court  of  Chancery,  or  any  judg< 
thereof,  for  the  like  purposes. 

XXXVn.  When  any  snch  question  shall  be  so  ordered  to  be  tried  by  i 
jnry  before  the  court  itself,  snch  question  shall  be  reduced  into  writing  ii 
snch  form  as  the  court  shall  direct,  and  at  the  trial  the  jury  shall  be  swon 
to  tiy  the  said  question,  and  a  true  verdict  to  give  thereon  accordiiig  to  tfan 
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evidence ;  and  upon  every  snch  trial  the  Court  of  Probate  shall  have  the  have  the  same 
same  powers,  jnrisdiction  and  anthority  as  belong  to  any  judge  of  any  of  S|?J^^i* 
the  said  sopenor  courts  sitting  at  nisi  prius.  priiu. 

XXXym.  Court  may  direct  where  issues  shall  be  tried, 

XXXIX.  Appeal  to  the  House  of  Lords, 

XL.  Advocates  admitted  to  practise — barristers  may  practise  in  con- 
tentious causes, 

XLI.  Advocates  admitted  to  practise  as  barristers. 

XLn.  Proctors  admitted  to  practise, 

XLIII.  Admission  of  registrars  and  proctors  as  solicitors, 

XLIV.  Admission  of  articled  clerks  to  proctors  as  solicitors. 

XLV.  All  solicitors  and  attomeys-at-law  may  practise  in  the  Court  of  nnctitio&en. 
Probate,  and  the  laws  and  statutes  now  in  force  concerning  solicitors  and 
attorneys  shall  extend  to  solicitors  and  attorneys  practising  in  the  said 
court ;  and  the  commissioners  for  taking  oaths  in  the  High  Court  of  Chan- 
cery shall  be  commissioners  for  taking  oaths  in  the  Court  of  Probate. 

XL VI.  Probate  of  a  will  or  letters  of  administration  may,  upon  applica-  Probates  and  ad- 

tion  for  that  purpose  to  the  district  registry,  be  granted  in  common  form  by  minUtratlon  may 

the  district  registrar  in  the  name  of  the  Court  of  Probate  and  under  the  ^,5JJ!JJ^torS|  ^y 

seal  appointed  to  be  used  in  such  district  registry,  if  it  shall  appear  by  district  raglatnn, 

affidavit  of  the  person  or  some  or  one  of  the  persons  applying  for  die  same  if  it  shall  appear 

that  the  testator  or  intestate,  as  the  case  may  be,  at  the  time  of  his  death  ^  ^JJ^I^r  *&? 

had  a  fixed  place  of  abode  within  the  district  in  which  the  application  is  ^i^  ^^  ^^  *^iMM 

made,  such  place  of  abode  being  stated  in  the  affidavit,  and  such  probate  of  abode. 
or  letters  of  administration  shall  have  effect  over  the  personal  estate  of  the 
deceased  in  all  parts  of  England  accordingly. 

XLYII.  Such  affidavit  shall  be  conclusive  for  the  purpose  of  authorizing  ikffldavit  to  be 
the  grant,  by  the  district  registrar,  of  probate  or  administration;  and  no  J^^'^T*^*'"?"? 
such  grant  of  probate  or  administration  shall  be  liable  to  be  recalled,  re-  pJoSSfc  *""^ 
voked  or  otherwise  impeached  by  reason  that  the  testator  or  intestate  had 
no  fixed  place  of  abode  within  the  district  at  the  time  of  his  death ;  and 
every  probate  and  administration  granted  by  any  such  district  registrar 
shall  effectually  discharge  and  protect  all  persons  payinj^  to  or  dealing  with 
any  executor  or  administrator  thereunder,  notwithstandmg  the  want  of  or 
defect  in  such  affidavit,  as  is  hereby  required. 

XLVJiL  The  district  registrar  shall  not  grant  probate  or  administration  District  reglstian 
in  an^  case  in  which  there  is  contention  as  to  the  grant  until  such  conten-  not  to  make  grants 
tion  IS  terminated  or  disposed  of  by  decree  or  otherwise,  or  in  which  it  JSn^^^^ 
otherwise  appears  to  him  that  probate  or  administration  ought  not  to  be  '    ^ 

granted  in  common  form. 

XLIX.  As  to  transmission  of  notice  of  application  for  grants  ofpro^ 
bate,  <fo.  to  district  registrar, 

L.  In  every  case  where  it  appears  to  a  district  regiBtrar  that  it  is  doubtful  i>lstrict  registrar 
whether  the  probate  or  letters  of  administration  wnich  may  be  applied  for  J^  ***®fL??lJ^  ** 
Hhonld  or  should  not  be  granted,  or  where  any  question  arises  in  relation  to  tb^d^»cUoiis  oC 
the  grant,  or  application  for  the  grant,  of  any  probate  or  admimstrationy  the  judge, 
the  district  registrar  shall  transmit  a  statement  of  the  matter  in  qoestioii 
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to  the  rcgistrarH  of  the  Conrt  of  Probate,  who  shall  obtain  the  directioos  o 
the  jndf2^  in  relation  thereto,  and  the  jnd^  may  direct  the  district  registn 
to  proceed  in  the  matter  of  the  application  according  to  soch  inatnictioB 
as  to  the  judge  may  seem  necessary,  or  may  forbid  anj  further  proceedisj 
by  the  district  registrar  in  relation  to  the  matter  of  sach  applicatxm,  lear 
ing  the  iMirty  applying  for  the  grant  in  qnestion  to  make  application  to  tb 
Court  ot  Pn)bate  throngh  its  principal  registry,  or,  if  the  case  he  witliii 
its  jurisdiction,  to  a  county  court. 

LI.  Dittrict  regiitrarg  to  transmit  list  of  prohateM  and  adwnmutrm^ 
tioM  and  copies  of  fcilU, 

LII.  District  registrars  to  preserve  original  mills, 

LIII.  Caveats  against  the  grant  of  probates  or  adnunistrations  may  be 
lodgc<l  in  the  principal  registry  or  in  any  district  registry,  and  (sabject  to 
any  rules  or  orders  under  this  act)  the  practice  and  procedure  ander  socfa 
caveats  in  the  Court  of  Probate  shall,  as  near  as  may  be,  correspond  with 
the  practice  and  procedure  under  caveats  now  in  nse  in  the  fVerogative 
Court  of  Cnnterburv';  and  immediately  upon  a  caveat  being  lodged  io  any 
district  registry,  the  district  registrar  shall  send  a  copy  thereof  to  the  re- 
gistrars to  lic  entered  among  the  caveats  in  the  principal  registry;  and 
imincdiat<'ly  upon  a  caveat  being  entered  in  the  principal  registrr,  notice 
thereof  shall  be  given  to  the  district  registrar  of  the  distnct,  if  any,  in  which 
it  is  alleged  the  deceased  resided  at  the  time  of  his  decease,  and  to  any 
other  district  registrar  to  whom  it  may  appear  to  the  registrar  of  tlie  prin- 
cipal registry  expedient  to  transmit  the  same. 

LTV.  miere  personalty  is  vnder  200/.,  and  real  property  is  under 
300/.,  county  court  to  have  jurisdiction. 

LV.  On  a  decree  being  made  by  a  judge  of  a  county  court  for  the  grant 
or  revocation  of  a  probate  of  odininistration  in  any  such  cause,  the  registrar 
of  the  county  court  shall  transmit  to  the  district  registrar  of  the  district  in 
which  it  shall  have  been  sworn  that  the  deceased  had  at  the  time  of  hia 
decease  his  tixed  place  of  aboiie,  a  certificate  under  the  seal  of  the  connty 
court  of  such  decree  having  been  made ;  and  thereupon  on  the  application 
of  the  party  or  parties  in  favour  of  whom  such  decree  shall  hare  been 
made,  a  probate  or  administration  in  compliance  with  such  decree  shall  be 
issued  from  such  district  registry ;  or,  as  the  case  may  require,  the  probate 
or  letters  of  administration  theretofore  granted  shall  be  recalled  or  yaried 
by  the  district  registrar  according  to  the  effect  of  such  decree. 

LVI.  The  judge  of  any  county  court  before  whom  any  disputed  qnestion 
shall  1)0  raised  relating  to  matters  and  causes  testamentary  under  this  act 
shall,  subject  to  the  rules  and  orders  under  this  net,  have  all  the  jurisdic- 
tion, power  and  authority  to  decide  the  same  and  enforce  judgment  therein, 
and  to  enforce  orders  in  relation  thereto,  as  if  the  same  had  been  an  ordinary 
action  in  the  county  court. 

LVII.  The  affidavit  as  to  the  place  of  alxxle  and  state  of  the  property  of 
a  testator  or  intestate  which  is  to  give  contentions  jurisdiction  to  the  judge 
of  a  county  court  under  the  previous  provisions  shall,  except  as  hereinafter 
provided,  be  conclusive  for  the  purpose  of  authorizing  the  exercise  of  snch 
jurisfliction,  and  the  grant  or  revocation  of  probate  or  administration  in 
compliance  with  the  decree  of  such  judge ;  and  no  such  grant  of  probate  or 
administration  shall  be  liable  to  be  recalle<l,  revoked  or  otherwise  im- 
peached by  rca'^on  that  the  testator  or  intestate  had  no  tixed  place  of  abode 
within  the  jurisdiction  of  such  judge  or  within  any  of  the  said  districts  at 
the  time  of  his  death,  or  by  reason  that  the  personal  estate  sworn  to  be 
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under  the  valae  of  two  hundred  pounds  did  in  fact  amount  to  or  exceed 
that  value,  or  that  the  yalue  of  the  real  estate  of  or  to  which  the  deceased 
was  seised  or  entitled  beneficially  at  the  time  of  his  death  amounted  to  or 
exceeded  three  hundred  pounds :  provided,  that  where  it  shall  be  shown  to 
the  judge  of  a  coun^  court  before  whom  any  matter  is  pending  under  this 
act  that  the  place  oi  abode  or  state  of  the  property  of  the  testator  or  in- 
testate in  respect  of  whose  will  or  estate  he  ma^  have  been  applied  to  for 
grant  or  revocation  of  probate  or  administration  has  not  be^  correctly 
stated  in  the  affidavit,  and  if  correctly  stated  would  not  have  authorized 
him  to  exercise  such  contentious  jurisdiction,  he  shall  stay  all  further  pro- 
ceedings in  his  court  in  the  matter,  leaving  any  party  to  apply  to  the  Court 
of  Probate  for  such  grant  or  revocation,  and  making  such  order  as  to  the 
costs  of  the  proceedings  before  him  as  he  may  think  just. 

LVJLll.  Any  party  who  shall  be  dissatisfied  with  the  determination  of  At  to  appeals 
the  judge  of  the  county  court  in  point  of  law,  or  upon  the  admission  or  Jromcounty 
rejection  of  any  evidence  in  any  matter  or  cause  under  this  act,  may  appeal 
from  the  same  to  the  Court  of  Probate,  in  such  manner  and  subject  to  such 
regulations  as  may  be  provided  by  the  rules  and  orders  made  under  this  act, 
and  the  decision  of  the  Court  of  Probate  on  such  appeal  shall  be  finaL 

LIX.  It  shall  not  be  obligatory  on  any  person  to  apply  for  probate  or  Not  oblisatory  \o 
administration  to  any  district  registry,  or  through  any  county  court,  but  in  JPf^y  'JJ^JJJJ''** 
every  case  such  application  may  be  made  through  the  principal  registry  of  StrfJiOToSiiS 
the  Court  of  Probate,  wherever  the  testator  or  intestate  may  at  the  time  of  ooort,  hot  may  ia 
his  death  have  had  his  fixed  place  of  abode :  provided,  that  where  in  any  evoy  cam  be 
contentious  matter  arising  out  of  any  such  application  it  is  diown  to  the  Court  SSSi?  ^''''"*  ®' 
of  Probate  that  the  state  of  the  property  and  place  of  abode  of  the  deceased 
were  such  as  to  give  contentious  jurisdiction  to  the  judge  of  a  county  court,  f"j|^^ijj  ^**^ 
the  Court  of  Probate  may  send  the  cause  to  such  county  court,  and  the         ' 
judge  thereof  shall  proceed  therein  as  if  such  application  and  cause  had 
been  made  to  and  arisen  in  his  court  in  the  first  instance. 

LX.  For  regulating  the  procedure  and  practice  of  the  county  courts,  and  Rales  and  oidera 
the  judges,  registrars  and  officers  thereof,  in  relation  to  their  jurisdiction  for  regulating  tiie 
and  proce^ings  under  this  act,  rules  and  orders  may  be  from  time  to  time  SSiS"oM»ts 
framed,  amended  and  certified  by  the  county  court  judges  appointed  for  under  the  act  to 
the  time  being  to  frame  rules  and  orders  for  regulating  the  practice  of  the  be  made  br  the 
county  courts  under  the  act  of  the  session  holden  in  the  nineteenth  and  ^°%Jj!J'Jj^|J"* 
twentieth  years  of  her  Majesty,  chapter  one  hundred  and  ei^ht,  and  shall  uxepupoMl^ 
be  subject  to  be  allowed  or  diaUlowed  or  altered,  and  shall  be  in  force  from  g^  ^.        __g 
the  day  named  for  that  purpose  by  the  lord  chancellor,  as  in  the  said  act  is  >  p>      • 

provided  in  relation  toother  rules  and  orders  regulating  the  practice  of  the 
same  courts;  and  for  establishing  rules  and  orders  to  be  in  force  when  this 
act  comes  into  operation,  the  power  given  by  this  enactment  shall  be  exer- 
cised as  soon  as  conveniently  may  be  after  tne  passing  of  this  act. 

LXI.  Where  proceedings  are  taken  under  this  act  for  proving  a  will  in  Where  a  win 
solemn  form,  or  for  revoking  the  probate  of  a  will,  on  the  ground  of  the  •flecttng  real 
invalidity  thereof,  or  where  in  any  other  contentions  cause  or  matter  under  JJiJ^**tom'tr  Is 
Uiis  act  the  validity  of  a  will  is  disputed,  unless  in  the  several  cases  afore-  the  mbject  <rf  a 
said  the  will  affects  only  personal  estate,  the  heir-at-law,  devisees  and  other  contenttoos  pro- 
persons  having  or  pretending  interest  in  the  real  estate  affected  by  the  will  JJJ**"**  ****  i*^^ 
shall,  subject  to  the  provisions  of  this  act,  and  to  the  rules  and  orders  under  nst£uta!ti?efeal 
this  act,  be  cited  to  see  proceedings,  or  oUierwise  summoned  in  like  manner  estate  to  be  cited, 
as  the  next  of  kin  or  otners  having  or  pretending  interest  in  the  personal 
estate  affected  by  a  will  should  be  cited  or  summoned,  and  may  be  per- 
mitted to  become  parties,  or  intervene  for  their  respective  interest  in  such 
real  estate,  subject  to  such  rules  and  orders,  and  to  the  discretion  of  the 
court 
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Where  the  will  Is 
proved  in  ■oleom 
form,  or  its  ralid- 
ttj  otherwise  de- 
cided on,  the  de> 
cree  of  the  coort 
to  he  binding  on 
the  paeons  inte- 
rested in  the  reel 
estate. 


LXII.  Where  probate  of  each  will  is  granted  after  such  proof  in  solemn 
form,  or  where  the  validity  of  the  will  is  otherwise  declared  by  the  decree  or 
order  in  sach  contentious  cause  or  matter  as  aforesaid,  the  probate,  decree 
or  order  respectiyely  shall  enure  for  the  benefit  of  all  persons  interested  in 
the  real  estate  affected  by  such  will,  and  the  probate  copy  of  such  will,  or 
the  letters  of  administration  with  such  will  annexed,  or  a  copy  thereol 
respectively,  stamped  with  the  seal  of  her  Majesty's  Court  of  Probate,  shall 
in  all  courts,  and  m  all  suits  and  proceedings  affecting  real  estate,  of  what- 
ever tenure  (save  proceedings  by  way  of  appeal  under  this  act,  or  for  the 
revocation  of  such  probate  or  administration),  be  received  as  conclnsive 
evidence  of  the  validity  and  contents  of  such  will,  in  like  manner  as  a  pro- 
bate is  received  in  evidence  in  matters  relating  to  the  personal  estate;  and 
where  probate  is  refused  or  revoked,  on  the  ground  of  the  invalidity  of  the 
will,  or  the  invalidity  of  the  will  is  otherwise  declared  by  decree  or  order 
under  this  act,  such  decree  or  order  shall  enure  for  the  benefit  of  the  heir- 
at-law  or  other  persons  against  whose  interest  in  real  estate  such  will  might 
operate,  and  such  will  shall  not  be  received  in  evidence  in  any  suit  or  pro- 
ceeding in  relation  to  real  estate,  save  in  any  proceeding  by  way  of  appeal 
from  such  decrees  or  orders. 


Heir  In  certain 
cases  not  to  be 
cited,  and  where 
not  dted  hot  to  be 
affected  bj  pro- 
bate. 


Probate  or  offloe 
copy  to  be  evi- 
dence of  the  will 
in  suits  concern- 
ing real  estate, 
save  where  the 
validity  of  the 
will  is  put  in 
issue. 


As  to  costs  of 
proof  of  will. 


LXni.  Nothing  herein  contained  shall  make  it  necessary  to  cite  the  heir- 
at-law  or  other  persons  having  or  pretending  interest  in  the  real  estate  of 
a  deceased  person,  unless  it  is  shown  to  the  court,  and  the  court  is  satisfied 
that  the  deceased  was  at  the  time  of  his  decease  seised  of  or  entitled  to  or 
had  power  to  appoint  by  will  some  real  estate  beneficially,  or  in  any  case 
where  the  will  propounded  or  of  which  the  validity  is  in  question  would  not 
in  the  opinion  of  the  court,  though  established  as  to  personalty,  affect  real 
estate,  but  in  every  such  case,  and  in  any  other  case  in  which  the  court 
may,  with  reference  to  the  circumstances  of  the  property  of  the  deceased  or 
otherwise,  think  fit,  the  court  may  proceed  without  citing  the  heir  or  other 
persons  interested  in  real  estate ;  provided  that  the  probate,  decree  or  order 
of  the  court  shall  not  in  any  case  affect  the  heir  or  any  person  in  respect  of 
his  interest  in  real  estate,  unless  such  heir  or  person  has  been  cited  or  made 
party  to  the  proceedings,  or  derives  title  under  or  through  a  person  so  cited 
or  made  party. 

LXIV.  In  any  action  at  law  or  suit  in  equity,  where,  according  to  the 
existing  law,  it  would  be  necessary  to  produce  and  prove  an  original  will  in 
order  to  establish  a  devise  or  other  testamentary  disposition  of  or  affecting 
real  estate,  it  shall  be  lawful  for  the  party  intending  to  establish  in  proof 
such  devise  or  other  testamentary  disposition  to  give  to  the  opposite  party, 
ten  days  at  least  before  the  trial  or  other  proceeding  in  which  the  said  proof 
shall  be  intended  to  be  adduced,  notice  that  he  intends  at  the  said  tnal  or 
other  proceeding  to  give  in  evidence  as  proof  of  the  devise  or  other  testa- 
mentary disposition  the  probate  of  the  said  will  or  the  letters  of  administra- 
tion with  the  will  annexed,  or  a  copy  thereof  stamped  with  any  seal  of  the 
Court  of  Probate ;  and  in  every  such  case  such  probate  or  letters  of  admi- 
nistration, or  copy  thereof  respectively,  stamped  as  aforesaid,  shall  be  suffi- 
cient evidence  of  such  will  and  of  its  validity  and  contents,  notwithstanding 
the  same  may  not  have  been  proved  in  solemn  form,  or  have  been  otherwise 
declared  valid  in  a  contentious  cause  or  matter,  as  herein  provided,  unless 
the  partpr  receiving  such  notice  shall,  within  four  days  after  such  receipt^ 
ffive  notice  that  he  disputes  the  validity  of  such  devise  or  other  testamentary 
disposition, 

LXV.  In  every  case  in  which,  in  any  such  action  or  snit^  the  original 
will  shall  be  produced  and  proved,  it  shall  be  lawful  for  the  coort  or  jndge 
before  whom  such  evidence  shall  be  given  to  direct  by  which  of  the 
the  coots  thereof  shall  be  paid. 
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LXVI.  Place  of  depotit  of  original  wilU, 

LXVU.  Judge  to  oaiise  calendars  to  be  made  from  time  to  time  in  the 
priTieipal  registry,  and  to  be  printed. 

LX Vm.  The  registrars  shall  cause  a  printed  copy  of  every  calendar  to  Begtetrar  to 
he  transmitted  through  the  post  or  otherwise  to  each  of  the  district  regis-  ^^I?*iJ  Siiitt 
tries,  and  to  the  office  of  her  Majesty's  prerogative  in  Dnblin,  the  office  of  ^S^ 
the  commissary  of  the  connty  of  Midlothian  m  Edinburgh,  and  such  other 
offices,  if  any,  as  the  Coort  of  Probate  shall  from  time  to  time  by  rale  or 
order  direct ;  and  every  printed  copy  of  a  calendar  so  transmitted  as  afore- 
said shall  be  kept  in  Uie  registry  or  office  to  which  it  is  transmitted,  and 
may  be  inspected  by  any  person  on  payment  of  a  fee  of  one  shilling  for 
each  search,  without  reference  to  the  number  of  calendars  inspected. 

LXIX.  An  official  copy  of  the  whole  or  any  part  of  a  will,  or  an  official  Official  copy  of 
certificate  of  the  grant  of  any  letters  of  administration  may  be  obtained  j!??^*  ^  ^^  **' 
from  the  registry  or  district  registry  where  the  will  has  been  proved  or  the  tain©!*^  ^  ^^' 
administration  granted,  on  the  payment  of  such  fees  as  shall  be  fixed  for 
the  same  by  the  rules  and  orders  under  this  act. 

LXX.  Pending  any  suit  touching  the  validity  of  the  will  of  any  deceased  Admlniftntlon 
person,  or  for  obtaining,  recalling  or  revoking  any  probate  or  any  grant  of  V^oOmt^  lite, 
administration,  the  Court  of  Probate  may  appoint  an  administrator  of  the 
personal  estate  of  such  deceased  person ;  and  the  administrator  so  appointed 
shall  have  all  the  rights  and  powers  of  a  general  administrator,  other  than 
the  right  of  distributing  the  residue  of  such  personal  estate;  and  every 
such  cdministrator  shall  be  subject  to  the  immediate  control  of  the  court, 
and  act  under  its  direction. 

LXXI.  It  shall  be  lawful  for  the  Court  of  Probate  to  appoint  any  admi-  Receiver  of  real 
nistrator  appointed  as  aforesaid,  or  any  other  person,  to  be  receiver  of  the  JJ?**  pendente 
real  estate  of  any  deceased  person  pending  any  suit  in  the  court  touching 
the  validity  of  any  will  of  such  deceased  person  by  which  his  real  estate 
may  be  affected ;  and  such  receiver  shall  have  such  power  to  receive  all 
rents  and  profits  of  such  real  estate,  and  such  powers  of  letting  and 
managing  such  real  estate,  as  the  court  may  direct. 

LXXII.  The  Court  of  Probate  may  direct  that  administrators  and  re-  Bemaneratlon  to 
ceivers  appointed  pending  suits  involving  matters  and  cause  testamentary  ***"i*°*J??|!S"  ^ 
shall  receive  out  of  the  personal  and  real  estate  of  the  deceased  such  rea-  J^^^ 
sonable  remuneration  as  the  court  think  fit. 

LXXm.  Power  as  to  appointment  of  administrator. 

LXXrV.  The  provisions  of  an  act  passed  in  the  thirty-eighth  year  of  88  Oca  8,  c  87, 
his  late  Majesty  King  George  the  Third,  chapter  eighty-seven,  shall  apply  JJ^Jtmto^  ***' 
( in  like  manner)  to  all  cases  where  letters  of  administration  have  been  '** 

granted,  and  the  person  to  whom  such  administration  shall  have  been 
granted  shall  be  out  of  the  jurisdiction  of  her  Majesty's  court  of  law  and 
equity, 

LXXV.  After  any  grant  of  administration,  no  person  shall  have  power  After  grant  of  ad- 

to  sue  or  prosecute  any  suit  or  otherwise  act  as  executor  of  the  deceased,  as  "^^^^'^^J?  "° 

to  the  personal  estate  comprised  in  or  affected  by  such  grant  of  administra*  ^^^to  sae^M 

tioD,  until  such  administration  shall  have  been  recalled  or  revoked.  an  executor. 

LXXVI.  Where  before  the  revocation  of  any  temporary  administration  Revocation  of 
any  proceedings  at  law  or  in  equity  have  been  commenced  by  oar  against  any  tempofmry  granu 
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not  to  prqjtidioe 
Actions  or  Mltf. 


fVmtnta  under 
nvoked  iNnotates 
or  admintotnUion 
totwriOM. 


making  pacnnent 
upon  prcrfMUflf 
gimnted  for  atUte 
oCdeoeiMd  perw» 
to  b«  Indtnmllled. 


administrator  so  appointed,  the  court  in  which  such  proceedingis  Are  pe 
ing  may  order  Uiat  a  saggestion  be  made  upon  the  record  of  the  ivrocal 
of  sQch  administration,  and  of  the  grant  of  probate  or  adminifltrmdoo  wli 
shall  have  been  made  consequent  thereupon,  and  that  the  proceedingi  si 
be  continued  in  the  name  of  the  new  executor  or  adminiatnitor,  in  1 
manner  as  if  the  proceeding  had  been  originally  commenced  by  or  agai 
such  new  executor  or  administrator,  but  subject  to  sach  oooditioiis  i 
variations,  if  any,  as  such  court  may  direct. 

LXXVII.  Where  any  probate  or  administration  is  reroked  imder  t 
act,  all  payments  boni  nde  made  to  any  executor  or  adminiatnitor  um 
such  proDate  or  administration,  before  the  revocation  thereof,  shall  bi 
legal  discharge  to  the  person  making  the  same ;  and  the  execator  or  adi 
nistrator  who  shall  have  acted  under  anv  such  revoked  prot»ate  or  admu 
tration  may  retain  and  reimburse  himself  in  reroect  of  any  payments  mi 
by  him  which  the  person  to  whom  probate  or  administration  mall  be  afl 
wards  granted  might  have  lawfully  made. 

LXXVIII.  All  persons  and  corporations  making  or  permitting  to 
made  any  payment  or  transfer  boni  fide,  upon  any  probate  or  letters 
administration  granted  in  respect  of  the  estate  of  any  deceased  pen 
under  the  authority  of  this  act,  shall  be  indemnified  and  protected  in 
doing,  notwithstanding  any  defect  or  circumstance  whatsoever  affecting  i 
validity  of  such  probate  or  letters  of  administration. 


eea$e  a^if 


LXXIX.  nights  of  an  exemtor  renouncing  prohate  to 
had  not  been  named  in  the  will, 

LXXX.  Sureties  to  administration  bonds. 


LXXXI.  Person  to  whom  grant  of  administration  shall  he  eammiti 
shall  give  bond, 

LXXXn.  Penalty  on  bond, 

LXXXin.  Power  of  court  to  assign  bond, 

LXXXrV.  Pending  suits  transferred  to  Court  of  Probate^  mat 
apply  to  appeals  pending  before  her  Majesty  in  council, 

LXXXV.  Power  to  judges  whose  jurisdiction  is  determined  to  deUt 
written  judgments. 

LXXXVI.   Void  and  voidable  probates  and  administratione, 

LXXXVn.   Probates  and  administrations  granted  before  this  s 
comes  into  operation, 

LXXXVin.  Probate  or  administration  may  be  granted  of  permn 
estate  not  ejected  by  the  former  grants, 

LXXXIX.   Judges  of  present  ecclesiastical   courts  and  others 
transmit  all  wills,  ifc.  to  the  registry, 

XC.  Penalty  for  default. 

XCL  As  to  depositories  for  safe  custody  of  the  wills  of  living  person 

XCII.  This  act  not  to  affect  the  stamp  duties  on  probates  and  adm 
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XCm.  The  registrars  to  deliver  copies  of  wills,  ^o,  to  the  eammiS' 
sioners  of  inland  revenue, 

XCrV.  Sects.  8  and  9of5S  Geo.  8,  c.  127,  repealed  in  part  as  to  the 
Court  of  Probate, 

XCV.  The  lord  chancellor,  with  such  assistance  as  hereinhefore  provided  '««■  *<>  ^  takm 
as  to  rules  and  orders  to  be  made  in  pursuance  of  this  act,  shall,  as  soon  as  ^d^byoffloen^ 
couTeniently  maj  be  after  the  passing  of  this  act,  fix  a  table  or  tables  of  ooanty  oomti. 
fees  to  be  taken  by  the  officers  of  the  Court  of  Probate,  and  the  proctors, 
solicitors  and  attorneys  practising  therein,  including  the  district  re^trars, 
and  the  proctors,  solicitors  and  attorneys  practising  in  district  registries,  and 
of  fees  to  be  taken  by  the  officers  of  the  county  courts,  in  res{£ct  of  busi- 
ness under  this  act,  and  of  fees  to  be  payable  in  respect  of  searches,  inspec- 
tion and  printed  and  other  copies  of  extracts  from  records,  and  wills  and 
other  documents  in  the  custody  or  under  the  control  of  the  Court  of  Pro- 
bate, and  the  judge  of  the  Court  of  Probate,  with  such  concurrence  as  is 
hereinbefore  provided  in  respect  of  the  amendment  of  rules  and  orders,  is 
hereby  empowered  from  time  to  time  after  this  act  shall  come  into  operation, 
to  add  to,  reduce,  alter  or  amend  such  table  or  tables  of  fees,  as  he  may  see 
fit:  provided  tbat  such  tables  of  fees  and  every  alteration  of  the  same,  ex- 
cept so  far  as  respects  the  fees  which  are  to  be  taken  by  district  registrars, 
proctors  and  others,  for  their  own  remuneration  and  to  their  own  use,  shall 
be  subject  to  the  approval  of  the  conmiissioners  of  her  Majesty's  treasury; 
and  every  such  table  of  fees,  and  every  addition,  reduction,  alteration  or 
amendment  to,  in  or  of  the  same,  shall  be  published  in  the  "  London  Ga- 
zette ;"  and  no  other  fees  than  those  specified  and  allowed  in  such  table  of 
fees  lE^all  be  demanded  or  taken  by  such  officers  and  proctors,  solicitors  or 
attorneys. 

XCYI.  The  bill  of  any  proctor,  attorney  or  solicitor,  for  any  fees,  charges  Taxation  of  eotts. 
or  disbursements  in  respect  of  any  business  transacted  in  the  court  of  I^ 
bate,  whether  contentious  or  otherwise,  or  any  matters  connected  therewith, 
shall,  as  well  between  proctor  or  attorney,  or  solicitor  and  client,  as  between 
party  and  party,  be  subject  to  taxation  by  any  one  of  the  registrars  of  the 
said  court,  and  the  mode  in  which  an^  such  bill  shall  be  referred  for  tax- 
ation, and  by  whom  the  costs  of  taxation  shall  be  paid,  shall  be  regulated 
by  the  rules  and  orders  to  be  made  under  this  act,  and  the  certificate  of  the 
registrar  of  the  amount  at  which  such  bill  is  taxed  shall  be  subject  to  appeal 
to  the  judge  of  the  said  court 

XCYII.  None  of  the  fees  payable  to  the  officers  of  the  Court  of  Probate,  Feet  not  to  be 
or  of  any  county  court,  in  respect  of  business  under  this  act,  except  the  fees  P^^^  l°  money, 
of  the  district  registrars  (which  are  to  be  taken  as  their  remuneration,  and  *"**  **^  itMnpe, 
for  their  own  use),  the  fees  of  proctors,  solicitors  and  attorneys,  and  such 
fees  as  may  be  authorized  to  be  taken  for  their  own  use  by  surrogates  and 
commissioners  for  administering  oaths,  shall  be  received  in  money,  but  every 
such  fee  shall  be  collected  and  received  by  a  stamp  denoting  the  amount  of 
the  fee  which  otherwise  would  be  payable. 

XCYIII.  ProviHons  of  acts  relating  to  stamps  to  he  applicable  to 
stamps  for  collecting  fees. 


XCIX.  No  document,  which,  under  this  act,  and  any  table  of  fees  for  the 
time  being  in  force  under  this  act,  ought  to  have  a  stamp  in  respect  of  such 
fee  impressed  thereon  or  affixed  thereto,  shall  be  received  or  filed  or  be 
used  in  relation  to  any  proceeding  in  the  Court  of  Probate,  or  be  of  any 
validity  for  any  purpose  whatsoever,  unless  or  until  the  same  shall  have  the 
proper  stamp  impressed  thereon  or  affixed  thereto :  provided,  that  if  at  any 
time  it  shall  appear  that  any  such  document  has  through  mistake  or  inad- 


Ko  document  to 
be  received  or 
need  anle« 
•tamped. 
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Tertence  been  recdred  or  filed  or  used  without  having  socii  stanqv 
preMcd  thereiin  or  affixed  thereto,  it  shall  l)e  lawful  for  tlie  jnd^  dt 
Coart  of  Pro1>ate,  if  he  think  fit,  to  order  that  snch  stamp  shall  be  impre 
thereon  or  aflixrd  thereto ;  and  thereupon,  when  a  9tamp  shall  have  Y 
impresHcd  on  snch  document  or  afiixcd  thereto  in  compliance  with  anji 
onler,  Nuch  document,  and  even*  proceeding  in  reference  thereto,  shall 
as  yalid  and  effectual  as  if  such  stamp  had  been  impressed  thaeoi 
affixed  thereto  in  the  first  instance. 

OiBoen  of  the  C.  If  any  officer  of  the  Court  of  Probate,  or  anj  other  person  empk 

ooortmaj  be  dto-  under  this  act,  shall  do  or  commit  or  connive  at  any  frandnlent  art  or  p 
JJ.  JJJjJJ^jJJSrt  ^^  '**  relation  to  any  stamp  to  be  used  under  the  prorisions  of  this  ad 
In  reietioo  to  to  any  fee  or  sum  of  money  to  be  collected  or  which  ought  to  be  coll« 

■tampe.  by  means  of  any  such  stamp,  or  if  any  such  officer  or  person  shall  be  gu 

of  any  wilful  act,  neglect  or  omission  wherebv  any  fee  or  money  which  « 
to  be  collected  by  means  of  a  stamp  under  this  act  shall  be  lost,  or  the  | 
roent  thereof  evaded,  every  such  officer  or  person  so  offending  shall  be 
missed  fn>m  his  office  or  employment  if  the  judge  of  the  Conrt  of  Proi 
^all  think  fit  so  to  order. 

CI.  Salary  of  judge  and  compensatiotu  to  he  charged  on  coH$oUdi 
fund. 

CII.  Salaries  and  expenses  not  charged  on  the  consolidated  fund  I 
paid  out  of  moneys  jprovided  hy  parliament, 

cm.  Compensation  to  registrars^  «J*r.  of  existing  courts, 

CIV.  Persons  receiring  compensation  to  continue  to    discharge 
remaining  duties  of  their  ojffice, 

CV.  Compensation  to  proctors. 

CVI.   Compensation  to  proctors  in  partnership, 

CVII.  Ibr  the  protection  of  the  interests  of  Msconnt  Cantcrhur 
2  .J-  3  mil.  4,  c,  109. 

CVin.  Th^  registry  of  Prerogative  Court  of  Canterbury  to  rest 
registrars  of  the  court, 

CIX.  Compensation  to  Sir  John  Dodson  in  ease  he  he  not  appoiK 
judge  of  the  Court  of  Probate. 

ex.  Establishments  in  district  registries. 

CXI.  Fees  payable  to  district  registrars — district  registrars  mai 
paid  by  salaries  instead  of  fees, 

CXII,  Compensation  to  clerical  surrogates, 

CXIII.  Persons  receiring  compensation  to  be  liable  to  he  called  vj 
to  Jill  ojffieeSy  ^^o. 


Publication  of 
Accounts. 


CXIV.  The  commissioners  of  her  Majesty's  treasury  shall  canse  to 
prepared  in  each  year  ending  December  thirty-one  a  return  of  all  foes  n 
moneys  levied  in  such  year  under  the  authority  of  this  act ;  also  a  reti 
of  the  annual  salaries  of  the  judge  of  the  said  Court  of  Probate,  and  of  \ 
registrars,  deputy  registrars,  clerks  and  all  others  holding  offices  either 
London  or  in  the  country  dLstricts,  with  an  account  of  all  the  inciden 
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expenses  relating  to  the  offices  aforesaid,  whether  such  salaries  and  expenses 
be  defrayed  out  of  fees  or  out  of  any  other  moneys ;  also  a  return  of  all 
superannuations,  pensions,  annuities,  retiring  allowances  and  compensa- 
tions made  payable  under  this  act,  in  each  year,  stating  the  gross  amount 
and  the  amount  in  detail  of  such  charges :  provided  always,  that  all  such 
returns  aforesaid  shall  be  presented  to  both  houses  of  parliament  on  or  before 
the  thirty-first  day  of  March  in  each  year,  if  parliament  is  then  sitting,  and 
if  parliament  is  not  sitting,  then  such  returns  shall  be  presented  within  one 
month  of  the  first  meeting  of  parliament  after  the  thirty-first  day  of  March 
in  each  year :  provided  also,  that  every  district  registrar  shall  keep  an  ac- 
count 01  all  fees  so  taken  by  him  as  aforesaid,  and  shall  within  one  month 
after  the  end  of  each  year  render  to  the  commissioners  of  her  Majesty's 
treasury  a  faithful  account  in  writing  of  all  such  fees  received  by  him  daring 
such  year. 

CXV.  Judge  if  a  privy  councillor  to  he  a  member  of  judicial  committee. 

CX  VI.  College  of  Doetort  of  Law  may  let,  sell,  ^e.  their  real  and 
personal  estate,  and  lay  out  moneys  in  purchase  of  other  estates,  ^*c. 

CX  Vn.  College  may  surrender  their  charter,  and  upon  such  surrender 
shall  be  dissolved. 

CXVm.  Treasury  to  provide  the  buildings  for  registries,  Jjrc 

CXIX.  All  rules  and  orders  to  be  made  under  this  act  concerning  proce-  Rales  and  ordera 
dure  and  practice,  and  the  table  of  fees  to  be  fixed  under  this  act,  and  all  ^  ^^'Sil*'^"* 
alterations  thereof  to  be  from  time  to  time  made,  shall  be  laid  before  both  ^" 
houses  of  parliament  within  one  month  after  the  making  thereof  if  parlia- 
ment be  then  sitting,  or  if  parliament  be  not  then  sitting,  within  one  month 
after  the  commencement  oi  the  then  next  session  of  parliament. 


Schedule. 
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[20<5-21   llct. 


SCHEDULE  (A), 

Districts  and  Places  of  District  Registries  throvghaut  England  and 

Wales. 


DISTRICTS. 


Coanly  of  Northmnberland  (a)  . .        •  • 

Countr  of  Darham       .  •         •  •         .  • 

Counties  of  Cumberland  and  Westmoreland. . 

West  Riding  of  the  county  of  York 

North  Riding  ditto        '^ 

East  Riding  ditto  (b),  including  the  city  of  York  V 
and  Ainsty      ••         ••         ••         ••         ..         J 

County  of  Lancaster,  except  the  hundred  of  Salford 
and  West  Derby  and  the  city  of  Manchester. 

City  of  Manchester  and  hundred  of  Salford  . . 

Hundred  of  West  Derby  in  Lancashire         •  • 

County  of  Chester  (o)   •  •         •  •         

Counties  of  Carnarvon  and  Anglesea 

Counties  of  Flint,  Denbigh  and  Merioneth    . . 

County  of  Derby 

County  of  Nottingham  (i)      •• 

Counties  of  Leicester  and  Rutland     .  • 

County  of  Lincoln  (e)  ,, 

Counties  of  Salop  and  Montgomery 

Northern  division  of  Northampton  and  counties  of 
Huntingdon  and  Cambridge  (/  ). 

County  of  Norfolk  (g) 

Eastern  division  of  the  county  of  Suffolk  and  north 
division  of  the  county  of  Essex. 

Western  division  of  the  county  of  Suffolk     . . 

County  of  Bedford  and  southern  division  of  North- 
amptonshire (AV 

County  of  Warwick  (i) 

CountJ' of  Stafford  (*) 

Counties  of  Radnor,  Brecknock,  and  Hereford 

Counties  of  Cardigan,  Carmarthen  (l)  and  Pem- 
broke («»),  with  tne  deaneries  of  East  and  West 
Gower,  in  the  county  of  Glamorgan. 


Places  of  District 
Registries. 


NewcasUe-on-Tyne. 
Durham. 
Carlisle 
Wakefield* 

York. 

Lancaster. 

Manchester. 

Liverpool. 

Chester. 

Bangor. 

St.  Asaph. 

Derby. 

Nottingham. 

Leicester. 

Ijincoln. 

Shrewsbury. 

Peterborough. 

Norwich. 
Ipswich. 

Bury  St.  Edmunds. 
Northampton. 

Birmingham. 
Lichfield. 
Hereford. 
Carmarthen. 


(a)  Including  the  towns  and  counties  of  Newcastle-on-Tyne  and  Ber- 
wick-upon-Tw^. 

(b)  Including  the  town  and  county  of  Kingston-on-HulL 

(c)  Including  the  city  of  Chester. 

(d)  Including  the  town  of  Nottingham. 

(e)  Including  the  city  of  Lincoln. 

(/)  Including  the  University  of  Cambridge. 

(ff)  Liclnding  the  city  of  Norwich. 

(A)  Including  the  town  of  Northampton. 

(i)  Including  the  city  of  Coventry. 

(k)  Including  the  city  of  Lichfield. 

(l)  Including  the  town  of  Carmarthen. 

(m)  Including  the  town  of  Haverfordwest 
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DISTRICTS. 

Places  of  District 

Registries. 

Connties  of  Glamorgan  (with  tho  exception  of  the 

Llandaff. 

deaneries  of  East  and  West  Gower)  and  Monmonth. 

County  of  Worcester  (/I )         

Worcester. 

County  of  Gloucester  (o),  except  the  present  Bristol 

Gloucester. 

county  court  district. 

Bristol  and  Bath  present  county  court  districts 

Bristol. 

Counties  of  Oxford  (p),  Berks,  Bucks 
Eastern  division  of  the  county  of  Somerset,  except 
the  present  Bath  county  court  district,  and  the 

Oxford. 

Wells. 

part  in  Somersetshire  of  the  present  Bristol  county 

court  district. 

Western  diyision  of  the  county  of  Somerset.  • 

Taunton. 

County  of  Devon  (q)    . .         . .         • . 

County  of  Cornwall 

Exeter. 

Bodmin. 

County  of  Wilts           

Salishury. 

County  of  Dorset  (r) 

Blandford. 

County  of  Hants  (s) 

Winchester. 

Eastern  division  of  the  county'  of  Sussex  (t) 

Lewes. 

Western  division  of  the  county  of  Sussex    .  • 

Chichester. 

East  division  of  the  county  of  Kent  (u) 

Canterbury. 

Tho  divisions  of  counties  referred  to  in  the  schedule  are  the  divisions  of 
the  same  counties  described  for  election  purposes  in  the  act  of  the  second 
and  third  years  of  King  William  the  EourUi,  chapter  sixty-four,  and  the 
cities  and  towns  herein  referred  to  are  to  be  taken  to  include  the  counties 
of  such  cities  and  towns  as  are  counties  of  themselves. 


(n)  Including  the  city  of  Worcester. 

(o)  Including  the  city  of  Gloucester. 

(j?)  Including  the  University  of  Oxford. 

{q)  Including  the  city  of  Exeter. 

(r)  Including  the  town  of  Poole. 

(«)   Including  the  town  of  Southampton  and  Isle  of  Wight. 

(t)  Including  such  of  the  Cinque  Ports  and  their  dependencies  as  are 
locally  situate  in  the  county  of  Sussex. 

(m)  Including  the  city  of  Canterbury,  and  such  of  the  Cinque  Ports  and 
their  dependencies  as  are  locally  situate  in  the  county  of  Kent. 


P.N. 
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!  VICT.  CAP.  95. 


An  Act  to  amend  the  Act  of  the  Twentieth  and  Twenty-Jin 
Victoria,  chapter  Setienttf-seven.        [2nd  August,  1858. 


X.  Wlicre  it  appears  bj  afBdsTit  to  the  Batisfactiua  of  k  regiatrar  of  tl 
principal  re);i9trf  that  the  testator  or  intestate  id  respect  of  whose  eatale 
grant  or  rcrocation  of  a  grant  of  probate  or  letters  of  BdministratioD 
applied  for  bad  at  tlie  time  of  bis  death  his  fiscd  place  of  abode  in  one  ( 
the  districts  specified  in  Schedule  (A)  to  the  said  "  Coort  of  Froliata  Act, 
and  that  the  personal  estate  in  respect  of  which  snch  probate  or  letteis  c 
administration  are  to  be  or  hare  been  granted,  enclasire  of  what  tb 
deceased  may  have  lieen  possessed  of  or  entitled  to  as  a  trostee,  and  ni 
beneficially,  bnt  withunt  dcdncting  anything  on  account  of  the  debts  dv 
and  owing  from  the  doi'cascd,  was  at  the  time  of  his  death  under  the  ralo 
of  200/.,  and  that  the  deceased  at  the  time  of  his  death  was  not  seised  ( 
entitled  bcneSciall;  of  or  to  any  real  estate  of  the  value  of  3001.  or  Di 
wards,  the  indgo  of  the  county  conrt  hating  jnrisdiction  in  the  place  i 
which  the  dec^tsed  had  at  the  time  of  his  or  her  death  a  Gxed  place  ( 
ftbodo  shall  have  the  eonlentioua  jurisdiction  and  authority  of  the  Court  < 
Probate  in  respect  of  qncstions  as  to  the  grant  and  revocation  of  probal 
of  the  will  or  letters  of  administration  of  the  effects  of  snch  deceased  pei 
Bon,  in  case  there  be  any  conteutioD  in  relation  thereto. 


Beet.  siolKk  Xn.  The  laid  Coart  of  Probate  Acl^  section  69,  shall,  so  far  as  tb 

SI  Vldt.  e.  77.  to  connty  courts  or  a  judge  thereof  are  concerned,  apply  to  an  application  fc 

i^m't^^^^  ^^  "*<<^tion  o£  a  grant  of  probate  or  administration  as  well  m  to  aa  aj 

tiau  oi  gnaii.  pUcatton  for  any  such  grant. 

Power  u  Biiika  XIIL  The  power  and  authority  to  make  rules  and  ordeis  for  ri^Ialin 

nita«  110(1  onl"  Iho  proceedings  of  the  coanty  courts  shall  extend  and  be  applicable  to  a 
ot  t^^  Er°*  P"><»cding9  in  the  county  courts  Under  this  act,  and  also  to  framing  a  •cal 
coBU;  owiu.        of  costs  and  charges  to  be  paid  to  counsel,  proctors,  solicitors  and  attorney 

In  respect  of  proceedings  in  connty  courts,  ander  the  said  Conrt  of  FiDbal 

Act  or  this  act. 


/"^ 
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RULES  AND  ORDERS 

FOB 

HER  MAJESTY'S  COURT  OP  PROBATE, 

Made  under  the  Profdnons  of  20  4"^^  Vict.  Cap,  77,  and 

21  &  22  not.  Cap,  95, 

IN  RESPECT  OF 

CONTENTIOUS   BUSINESS 

(dated  80  July,  1862). 

1.  All  rales  and  orders  heretofore  made  and  issued  in  respect  of  Ck>N-      oowpektioot 
TENTious  basiness  shall  be  repealed  on  and  after  the  first  day  of  September,         bo»u<km. 
1862,  except  so  far  as  concerns  any  matters  or  things  done  in  accordance 

with  them  prior  to  the  said  day. 

2.  The  following  mles  and  orders  in  respect  of  contentions  business  shall 
take  effect  on  and  after  the  first  day  of  September,  1862. 

3.  All  proceedings  in  the  Court  of  Probate  or  in  the  registries  thereof  in 
respect  of  business  not  included  in  the  **  Court  of  Probate  Act,  1867,"  under 
the  expression  "  Common  Form  business,"  except  the  warning  of  caveats, 
shall  be  deemed  to  be  contentious  business. 

4.  Executors  or  other  parties  who,  previously  to  the  passing  of  the  '*  Court 
of  Probate  Act,  1857,"  might  prove  wills  in  solemn  form  of  law,  shall  be  at 
liberty  to  prove  wills  under  similar  circumstances,  and  with  the  same  privi- 
leges, liabilities  and  effect  as  heretofore. 

5.  Next  of  kin,  and  others  who,  previously  to  the  passing  of  the  said  act, 
had  a  right  to  put  executors  or  paities  entiUed  to  administration  with  will 
annexed  upon  proof  of  a  will  in  solemn  form  of  law,  shall  continue  to  possess 
the  same  rights  and  privileges,  and  be  subject  to  the  same  liabilities  with 
respect  to  costs  as  heretofore. 

6.  Parties  who  previously  to  the  passing  of  the  said  act  had  a  right  to 
intervene  in  a  cause  may  do  so,  with  leave  of  the  judge  or  one  of  the  regis- 
trars, obtained  by  order  on  summons,  subject  to  the  same  limitations  and 
the  same  rules  with  respect  to  costs  as  heretofore. 

7.  Caveats  may  be  entered  in  the  principal  reg^try  in  the  Court  of  Pro- 
bate or  in  a  district  registry  thereof ;  if  in  the  principal  registry  the  person 
entering  the  caveat  must  insert  the  name  of  the  deceased  in  the  index  to  the 
caveat  book. 

8.  A  caveat  shall  bear  date  on  the  day  it  is  entered,  and  shall  remain  in 
force  for  the  space  of  six  months,  and  then  expire  and  be  of  no  effect,  but 
may  be  renewed  from  time  to  time. 

9.  Caveats  shall  be  warned  from  the  principal  registry.  The  warning  is 
to  be  served  'by  leaving  the  same  or  a  true  copy  thereof  at  the  place  men- 
tioned in  the  caveat  as  the  address  of  the  person  who  entered  it. 

10.  It  shall  be  sufficient  for  the  warning  of  a  caveat  that  a  registrar  send 
by  the  public  post  a  warning  signed  by  Imnself,  and  directed  to  the  person 
who  entered  i^  at  the  addrew  mentioned  in  it 
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11.  The  warning  to  a  caveat  is  to  state  the  name  and  interest  of  the  partr 
on  whose  behalf  the  same  is  issued,  and,  if  such  person  claims  under  a  wiU 
or  codicil,  is  also  to  state  the  date  of  such  will  or  codicil,  and  must  be  ac- 
companied by  an  address  within  three  miles  of  the  General  Post  Office  at 
which  any  notice  requiring  service  may  be  left.  The  form  of  warning  will 
be  supplied  in  the  registry. 

12.  Upon  an  appearance  being  entered  in  answer  to  the  warning  of  a 
caveat,  the  matter  shall  be  entered  as  a  cause  in  the  court  book,  and  the 
contentious  business  shall  thereupon  be  held  to  commence,  and  the  expenses 
of  the  entry  of  such  caveat  and  the  warning  thereof  shall,  upon  taxation,  be 
considered  as  costs  in  the  cause. 

13.  Citations  can  only  be  extracted  from  the  principal  registry,  and  no 
citation  is  to  issue  under  seal  until  an  affidavit  in  verification  of  the  aver> 
ments  it  contains  has  been  filed  in  the  registry. 

14.  When  a  party  proposes  to  prove  a  will  or  codicil  in  solemn  form  of 
law,  and  no  caveat  has  been  entered,  or  a  caveat  has  been  entered  and  no 
appearance  given  to  the  warning  thereof,  the  contentious  business  shall  be 
held  to  commence  with  the  extracting  of  a  citation  in  the  Forms  Nos.  1,  2, 
or  in  some  similar  form. 

15.  Before  a  citation  is  signed  by  the  registrar  a  caveat  shall  be  entered 
against  any  grant  being  made  in  respect  of  the  estate  and  effects  of  the 
deceased  to  which  such  citation  relates,  and  notice  thereof  shall  be  sent  to 
the  registrar  of  any  district  in  which  the  deceased  appears  to  have  had  a 
residence  at  the  time  of  his  death.  Such  caveat  is  to  be  renewed  from  time 
to  time,  so  as  to  be  kept  in  force  so  long  as  the  proceedings  arising  from  the 
service  of  the  citation  are  pending.  This  rule  is  not  to  apply  to  citations  to 
exhibit  an  inventory,  and  to  render  an  account,  nor  to  citations  to  show 
cause  why  a  bond  should  not  be  assigned  in  order  to  its  being  enforced 
against  the  sureties. 

16.  Citations  to  see  proceedings  may  be  extracted  from  the  registry,  on 
the  application  of  any  party  to  the  cause.    A  form  is  given.  No.  4. 

17.  Every  citation  shall  be  written  or  printed  on  parchment,  and  the  party 
extracting  the  same,  or  his  proctor,  solicitor,  or  attorney  shaJl  take  it,  to- 
gether with  a  prsecipe,  a  form  of  which  is  given,  marked  No.  5,  to  the 
registry,  and  toere  deposit  the  praecipe  and  get  the  citation  signed  and 
sealed.  The  address  given  in  the  praecipe  must  be  within  three  mues  of  the 
General  Post  Office. 

18.  Citations  are  to  be  served  personally  when  that  can  be  done,  the  party 
cited  being  resident  in  Great  Britain  or  Ireland,  but  if  personal  serrioe 
cannot  be  effected  the  direction  of  the  judge  or  registrars  as  to  the  mode  of 
service  must  be  obtained.  Personal  service  shall  be  effected  by  leaving  a 
true  copy  of  the  citation  with  the  party  cited,  and  showing  such  party  the 
original,  if  required  by  him  so  to  do. 

19.  Citations  ma^  be  served  upon  parties  resident  out  of  Great  Britain 
and  Ireland  by  the  insertion  of  the  same  or  of  an  abstract  thereof,  settled 
and  signed  by  one  of  the  registrars,  as  an  advertisement,  in  sach  of  the 
morning  and  evening  London  newspapers,  and  if  necessary  in  snch  local 
newspapers,  and  at  such  intervals,  as  the  judge  or  a  registrar  may  direct ; 

Provided  that  in  any  case  the  judge  or  a  registrar  may  direct  a  citation  to 
e  served  personally.  If  the  party  cited  be  abroad,  having  an  agent 
resident  in  England,  such  agent  must  be  served  with  a  true  copy  of  the 
citation. 

20.  Before  a  party  can  proceed  after  the  service  of  a  citation,  an  appear* 
ance  must  have  been  entered  by  or  on  behalf  of  the  party  cited  or  an 
i^davit  of  personal  service,  and  of  non-appearance,  mus^  together  with  the 
citation,  have  been  filed  in  the  registry,  or  if  personal  service  has  not  been 
duly  effected,  the  order  of  the  judge,  or  of  one  of  the  registrars  in  his 
absence,  founded  on  an  affidavit,  and  giving  leave  to  proceed,  must  have 
been  obtained.  In  case  this  citation  has  been  advertised,  the  newspapers 
containing  the  advertisement,  together  with  the  citation  and  an  affidavit  of 
non-appearance,  must  be  filed  in  the  registry. 
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21 .  The  above  rales  so  £ar  as  they  relate  to  the  service  of  citations  are  to 
apply  to  the  service  of  all  other  instnunents  requiring  personal  service. 

22.  If  contentions  proceedings  arise  from  the  service  of  a  citation,  the 
expense  of  the  citation  and  service  thereof  shall,  npon  taxation,  be  con- 
sidered as  costs  in  the  canse. 

26.  All  appearances  are  to  be  entered  in  the  principal  registry  in  a  book 
provided  for  the  purpose,  and  kept  by  the  clerk  of  the  papers.  The  entry 
must  set  forth  the  interest  which  the  person  on  whose  behalf  it  is  entered 
has  in  the  estate  and  effects  of  the  deceased. 

27.  The  entry  of  the  appearance  of  a  party  shall  be  accompanied  by  an 
address  within  three  miles  of  the  Greneral  Post  Office. 

28.  It  shall  be  sufficient  to  leave  all  pleadings  and  other  instruments, 
personal  service  of  which  is  not  expressly  required  by  these  rules  and 
orders,  at  the  address  furnished  as  aforesaid  by  the  plaintiff  and  defendant 
respectively. 

29.  In  case  the  party  cited  does  not  appear  within  the  time  limited  in 
the  citation,  the  cause  shall  proceed  in  default ;  nevertheless  the  party  cited 
may  enter  an  appearance  at  any  time  before  a  proceeding  has  been  taken 
in  default,  or  afterwards  by  leave  of  the  judge  or  one  of  the  registrars. 

30.  In  testamentary  causes  the  plaintiff  and  defendant,  within  eight  days 
of  the  entry  of  an  appearance  on  the  part  of  the  defendant,  are  respectively 
to  file  their  affidavits  as  to  scripts,  whether  they  have  or  have  not  any  script 
in  their  possession.    A  form.  No.  10,  is  given. 

31.  Every  script  which  has  at  any  time  been  made  by  or  under  the  direc- 
tion of  the  testator,  whether  a  will,  codicil,  draft  of  a  will  or  codicil,  or 
written  instructions  for  the  same,  of  which  the  deponent  has  any  knowledge, 
is  to  be  specified  in  his  affidavit  of  scripts ;  and  every  script  in  the  custc^y 
or  under  the  control  of  the  party  making  the  affidavit  is  to  be  annexed 
thereto,  and  deposited  therewith  in  the  registry. 

32.  No  party  to  the  cause,  nor  his  proctor,  solicitor,  or  attorney,  shall  bo 
at  libertv,  except  by  leave  of  the  judge,  or  of  one  of  the  registrars  of  the 
principal  registry,  to  inspect  the  affida'dt  as  to  scripts,  or  the  scripts  annexed 
thereto,  filed  by  any  other  party  to  the  cause,  until  his  own  affidavit  as  to 
scripts  shall  have  been  filed. 

33.  In  ordinary  cases  it  belongs  to  the  plaintiff  to  deliver  the  declaration, 
and  to  the  defendant  to  deliver  the  plea ;  but  the  party  propounding  the 
alleged  last  will  and  testament  of  the  deceased  shall,  in  all  cases,  even  if 
defendant  in  the  suit,  deliver  the  declaration,  and  the  party  opposing  the 
same  deliver  the  plea. 

84.  The  declaration  is  to  be  delivered  to  the  opposite  party,  and  a  copy 
thereof  filed  in  the  registry  on  one  and  the  same  day,  and  within  one  month 
from  the  entry  of  appearance  by  the  defendant ;  but  the  party  whose  duty  it 
is  to  bring  in  the  declaration  shall  not  be  compelled  to  deliver  it,  or  to  file 
a  copy  thereof,  until  the  expiration  of  eight  days  after  the  other  party  has 
filed  his  affidavit  as  to  scripts. 

35.  In  case  of  proving  a  will  in  solemn  form  of  law,  the  part^  whose  duty 
it  is  shall  declare  in  the  Form  No.  6,  or  as  near  thereto  as  the  curcumstances 
of  the  case  admit. 

36.  In  case  of  proceedings  in  default,  the  plaintiff  shall  file  his  declara- 
tion in  the  registiy  within  eight  days  from  the  last  day  allowed  in  the  cita- 
tion for  the  appearance  of  the  defendant. 

37.  In  a  testamentary  cause  after  delivery  of  the  declaration  the  interest 
of  the  party  to  whom  it  has  been  delivered  cannot  be  disputed  by  the  party 
declaring,  except  by  leave  of  the  judge. 

38.  A  party  desirous  of  pleading  must  deliver  his  plea  to  the  other  party 
within  eight  days  after  the  service  of  the  declaration,  and  file  a  copy  thereof 
in  the  registry  on  one  and  the  same  day,  otherwise  he  will  not  be  permitted 
to  plead,  except  with  the  permission  of  the  judge,  or  of  the  registrars  of  the 
principal  registry  in  the  absence  of  the  judge.  A  form  of  plea  la  given, 
No.  8. 
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89.  Either  of  the  parties  ma^  within  eight  days  of  the  serriee  n]Mn  him 
of  the  last  preyions  pleading,  give  in  a  replication,  rejoinder,  snr-reioinder, 
rebatter,  or  demnrrer,  as  he  may  be  adyised.  The  form  of  the  deelaratioii 
and  plea  will,  it  is  presomed,  be  a  sufficient  guide  as  to  the  form  of  anj 
further  pleadings. 

40.  If  one  party  propound  a  will  in  his  declaration,  and  the  other  party 
in  his  plea  allege  the  existence  of  another  will,  each  party  may,  with  and 
subject  to  the  permission  of  the  jud^,  adduce  proof  at  the  trial  or  hearing 
of  the  cause  of  the  validity  of  the  will  upon  which  he  relies. 

41.  In  all  cases  the  party  opposing  the  will  may,  with  his  plea,  gire 
notice  to  the  party  setting  up  the  will  that  he  merely  insists  upon  the  will 
being  proved  in  solemn  form  of  law,  and  only  intends  to  cross-examine  the 
witnesses  produced  in  support  of  the  will,  and  he  shall  thereupon  be  at 
liberty  to  do  so,  and  shall  be  subject  to  the  same  liabilities  in  respect  of 
costs  as  he  would  have  been  under  similar  circumstances  according  to  the 
practice  of  the  Prerogative  Court. 

42.  Either  party  desiring  to  alter  or  amend  a  pleading  must  apply  to 
the  court  upon  motion ;  but  if  the  alteration  or  amendment  required  be 
merely  verbal,  or  in  the  nature  of  a  clerical  error,  it  may  be  made  by  order 
upon  summons. 

43.  When  a  pleading  has  been  ordered  to  be  altered  or  amended,  the 
time  for  filing  the  next  pleading  shall  commence  from  the  time  of  the  order 
having  been  complied  with. 

44.  If  a  party  in  any  cause  fail  to  deliver,  or  file  a  copy  of  the  declara- 
tion, plea,  or  other  pleading,  within  the  time  specified  in  these  roles,  or 
within  such  extended  time  as  may  have  been  allowed,  the  party  to  whom 
such  declaration,  plea,  or  other  pleading  ought  to  have  been  delivered  shall 
not  be  bound  to  receive  it,  and  the  copy  of  such  declaration,  plea,  or  other 
pleading  shall  not  be  filed,  unless  by  direction  of  the  judge,  or  by  order  of 
the  registrars  of  the  principal  registry,  obtained  on  summons.  The  expense 
of  every  application  for  such  direction  or  order  shall  fall  on  the  party  who 
has  caused  the  delay,  unless  the  judge  or  registrars  shall  otherwise  direct. 

45.  When  in  any  cause  a  conditional  order  is  made,  the  party  entitled  to 
proceed  in  default  must,  before  he  can  take  the  next  step,  obtain  an  order 
of  the  registrars,  or,  if  required,  an  order  of  the  judge  upon  summona,  or  on 
motion  in  court. 

46.  Within  fourteen  days  after  the  delivery  of  the  last  pleading  in  the 
cause,  the  party  who  brought  in  the  declaration  is  to  deliver  to  the  other 
parties  in  the  cause  the  issue  in  the  Form  No.  11,  or  in  a  form  as  near 
thereto  as  the  circumstances  of  the  case  will  admit,  but  the  issae  ia  not  to 
be  filed. 

47.  The  party  who  delivers  the  issue  shall  therewith  give  notice  to  the 
other  parties  to  the  cause,  that,  after  the  expiration  of  eight  days,  he  intends, 
on  a  da^  to  be  specified  in  the  notice,  to  apply  to  the  court  to  try  the  qnea- 
tion  at  issue  before  itself,  either  with  or  witnout  a  jury,  or  to  direct  an  lasae 
to  be  tried  before  a  judge  of  assize,  as  the  case  may  be ;  and  if  he  do  not 
give  such  notice  with  me  issue,  or  within  sixteen  days  from  the  day  on 
which  the  issue  was  delivered,  the  other  party  may  give  a  similar  notice  to 
him.    A  form  of  notice.  No.  12,  is  subjoined. 

48.  A  copy  of  every  such  notice  shall  be  filed  in  the  registry  with  the 
case  for  motion  as  to  mode  of  trial. 

49.  In  each  case  the  judge  shall,  after  hearing  the  parties  upon  motion 
in  court,  direct  in  what  mode  the  cause  shall  be  tried  or  heard. 

50.  After  the  direction  of  the  judge  has  been  obtained  as  to  the  mode  in 
which  the  cause  is  to  be  tried  or  heard,  the  party  who  delivered  the  dcclii- 
ration  shall,  within  ei^ht  days,  deposit  the  record  of  the  canae  in  Uie 
registry.  The  record  is  to  conclude  with  a  statement  of  the  mode  in 
which  the  judge  has  directed  the  canse  to  be  tried  or  heard,  as  in  the 
Form  No.  18. 

51.  In  default  of  the  appearance  of  defendants,  being  parties  cited,  a 
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record,  as  in  Form  Ko.  14,  or  as  near  thereto  as  can  be,  shall  be  deposited 
in  the  registry. 

62.  If  the  case  be  directed  to  be  tried  bj  a  jnry,  the  questions  at  issno 
between  the  parties  are  to  be  prepared  by  the  party  declaring  from  the 
record,  and  settled  by  one  of  the  registrars  of  the  principal  registry.  A 
form  is  given.  No.  i5,  and  a  copy  of  snch  qnestions  so  settled  is  to  be 
serTcd  on  all  the  other  parties  to  the  canse. 

53.  After  the  qnestions  have  been  so  settled,  any  party  in  the  canse  shall 
be  at  liberty  to  apply  to  the  judge  on  summons  to  alter  or  amend  the  same, 
and  his  decision  shall  be  final  and  binding  on  the  parties. 

64.  The  party  who  has  deposited  the  record  shall  set  down  the  cause  for 
trial  or  hearing,  and  upon  the  day  on  which  he  so  sets  it  down  shall  gire 
notice  of  his  haying  done  so  to  each  party  for  whom  an  appearance  has 
been  entered ;  but  if  he  delay  setting  down  the  canse  for  trial  or  hearing 
for  the  space  of  one  month  after  the  court  has  directed  the  mode  in  which 
the  questions  at  issue  shall  be  tried  or  heard,  either  of  the  other  parties  may 
set  the  cause  down  for  trial  or  hearing,  and  give  a  similar  notice.  A  copy 
of  every  such  notice  shall  be  filed  in  the  registry ;  and  the  canse,  unless  tne 
judge  shall  otherwise  direct,  shall  come  on  in  its  turn. 
^  65.  No  cause  is  to  be  called  on  for  trial  or  hearing  until  after  the  expira- 
tion of  ten  days  from  the  day  when  the  same  has  been  set  down  for  trial  or 
hearing,  and  notice  thereof  has  been  given,  save  with  the  written  consent 
of  all  parties  to  the  suit,  previously  filed  in  the  registry. 

66.  All  demurrers  are  to  be  set  down  for  hearing  in  the  same  manner  as 
causes,  and  will  come  on  in  their  turn  with  other  causes  to  be  heard  by  the 
judge  without  a  jury. 

57.  The  hearing  of  the  case  shall  be  conducted  in  court,  and  the  counsel 
shall  address  the  court,  subject  to  the  same  rules  and  regulations  as  now 
obtain  in  the  courts  of  common  law. 

68.  After  the  conclusion  of  the  trial  or  hearing,  the  registrar  shall  enter 
on  the  record  the  finding  of  the  jury,  or  the  decision  of  the  judge,  in  a 
form  corresponding  as  near  as  may  be  with  those  given,  Nos.  26  and  2G, 
and  shall  sign  the  same. 

59.  An  application  for  a  new  trial  of  an  issue  tried  before  a  jury  may 
be  made  to  the  court  by  motion  within  fourteen  days  from  the  day  on  which 
the  issue  was  tried  if  the  court  be  then  sitting,  if  not,  on  the  first  motion 
day  after  the  expiration  of  the  fourteen  days. 

60.  An  application  for  a  rehearing  of  a  cause  heard  before  the  judge 
without  a  jury,  and  in  which  evidence  has  been  given  viva  voce,  may  be 
made  b^  motion  within  fourteen  da^s  from,  the  day  on  which  the  same  was 
heard,  if  the  court  be  then  sitting,  if  not,  on  the  first  motion  day  after  the 
expiration  of  the  fourteen  days. 

61.  In  interest  causes,  as  heretofore,  each  party  shall  be  at  liberty  to  deny 
the  interest  of  the  other ;  and  in  such  cases  both  parties  may,  with  and  sub- 
ject to  the  permission  of  the  judge,  adduce  proof  on  one  and  the  same  trial 
of  their  interest  respectively. 

62.  In  interest  causes  the  pleading  of  each  party  must  show  on  the  face 
of  it  that  no  other  person  exists  having  a  prior  interest  to  that  of  the 
claimant. 

63.  Forms  of  the  declaratiixi  and  plea  in  an  interest  canse  are  given, 
No.  7  and  No.  9. 

64.  Any  question  arising  in  a  canse,  and  not  being  one  of  interest,  domi- 
cile or  other  matter  usually  brought  bdfore  the  court  by  declaration  and 
plea,  may  be  brought  before  the  court  by  petition. 

65.  The  party  desiring  to  proceed  by  petition  is  to  give  notice  thereof  in 
writing  to  all  the  other  parties  in  the  cause,  and  snch  notice  is  to  set  forth 
the  question  intended  to  be  raised  for  the  decision  of  the  court,  and  a  copy 
of  such  notice  is  to  be  filed  in  the  registij. 

66.  In  proceedings  by  petition  the  plaintiff  shall,  within  eight  days  after 
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he  has  given  notice,  deliyer  his  petition  to  the  defendant,  and  file  a  copf 
thereof  in  the  registry  upon  one  and  the  same  daj. 

67.  The  defendant  shall,  within  eight  days  after  the  deliyeiy  of  the  peti- 
tion, deliver  his  answer  to  the  plaintiff,  and  file  a  copy  thereof  in  the  r^is- 
try  npon  one  and  the  same  day ;  and  the  same  course  shall  be  pnrsaed  with 
respect  to  the  reply,  rejoinder,  &c.,  until  the  petition  is  conclnded. 

68.  When  the  defendant  raises  the  question  to  be  heard  by  petition,  and 
gives  notice  thereof  to  the  plaintiff,  the  plaintiff  shall,  within  eight  days 
from  the  receipt  of  such  notice,  file  a  petition ;  otherwise  the  defendant 
shall  be  at  liberty  to  do  so. 

69.  Both  plaintiff  and  defendant  shall,  within  eight  days  from  the  day 
upon  which  the  petition  is  concluded,  file  in  the  registry  such  affidavits  and 
o&ier  proofs  as  may  be  necessary  in  support  of  their  several  averments 
therein.    A  form  of  petition  is  given,  No.  28. 

70.  After  the  time  for  filing  the  affidavits  and  other  proofs  has  expired, 
the  petitioner  is  to  set  down  the  petition  for  hearing  in  the  same  manner  as 
a  cause. 

71.  Every  subpoena  shall  be  written  or  printed  on  parchment,  and  may 
include  the  names  of  any  number  of  viritnesses.  The  party,  or  his  proctor, 
solicitor  or  attorney,  shall  take  it,  together  with  a  prsecipe,  to  the  registry, 
and  there  get  it  signed  and  sealed,  and  deposit  the  praecipe.  Forma  are 
given,  Nos.  16,  17,  18  and  19. 

72.  Any  party  in  a  cause  may  call  upon  the  other  party  or  parties,  by 
notice  in  writing  in  the  form  given.  No.  20,  to  admit  any  document,  saving 
any  just  exceptions ;  and  in  case  of  refusal  or  neglect  to  admit  the  same, 
the  costs  of  pro\'ing  the  document  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  or 
hearing  the  judge  shall  certify  that  the  refusal  to  admit  was  reasonable; 
and  no  costs  of  proving  any  document  shall  be  allowed  as  costs  in  the 
cause  except  in  cases  where  the  omission  to  give  the  notice  was,  in  the 
opinion  of  the  registrar,  a  saving  of  expense. 

78.  Applications  for  an  order  for  the  production  of  papers  or  writings 
purporting  to  be  testamentary  may  be  made  to  the  judge,  by  motion  or  by 
summons  when  a  suit  is  pending,  and  by  motion  npon  affidavit  when  no 
suit  is  pending.  If  it  can  be  shown  that  a  testamentary  paper  is  in  the 
possession,  wimin  the  power,  or  under  the  control  of  any  person,  a  subpoBna 
for  the  production  of  the  same  may  be  obtained  by  a  registrar's  order 
founded  on  an  affidavit  Forms  of  subpoena  applicable  to  these  cases  are 
given,  Nos.  21  and  22,  and  forms  of  praecipe,  Nos.  23  and  24. 
*  74.  A  minor  may  elect  a  guardian  for  the  purpose  of  carrying  on,  defend- 

I  ing,  or  intervening  in  a  suit,  in  the  same  manner  and  subject  to  Uie  same 

rules  as  in  respect  of  non-contentions  business,  and  without  having  such 

>*  guardian  assigned  to  him;  but  guardians  are  to  be  assigned  to  infants 

<  (under  the  age  of  seven  years)  for  the  above  purposes  by  the  judge,  or  by 

tan  order  of  one  of  the  registrars,  founded  on  an  affidavit  to  the  effect  re- 
quired for  such  assignment  in  non-contentions  business. 

76.  When  any  pencil  writing  appears  on  a  will,  script,  or  other  docnment 

filed  in  the  registry,  a  fac-simile  copy  of  the  will,  script,  or  other  docnment, 

',  or  of  the  pages  or  sheets  thereof  containing  the  pencil  writing,  mnst  also 

be^  filed  with  those  portions  written  in  red  ink  whioi  appear  in  pencil  in  the 
original.    Such  copy  must  be  examined  by  an  examiner  in  the  registry. 

76.  In  contentious  business,  inventories,  and  not  merely  declarations  of 
»  the  personal  estate  and  effects  of  the  deceased,  are  to  be  filed,  unless  by 
I'                                        order  of  the  judge  or  of  a  registrar.    The  form  of  inventory  is  given, 

No.  27. 

77.  All  notices  required  by  these  rules,  or  by  the  practice  of  the  court, 
are  to  be  in  writing. 

78.  Any  person  proceeding  to  prove  a  will  in  solemn  form,  or  to  revoke 
the  probate  of  a  will,  may,  if  the  will  affects  real  estate,  apply  to  the  judge, 


Probate  Court  Rules,  765 

or  to  a  registrar  in  hi8  absence,  for  an  order  anthorizing  him  to  cite  the 
heir  or  heirs  at  law,  of  other  person  or  persons  having  or  pretending  interest 
in  snch  real  estate,  to  see  proceedings ;  and  the  judge  or  registrar,  on  being 
satisfied  bj  affidavit  that  the  will  in  question  does  affect  or  purport  to 
affect  the  real  estate,  will  make  an  order  authorizing  the  person  applying  to 
cite  the  heir  or  heirs  at  law  or  other  such  person  or  persons  as  aforesaid  : 
provided  always,  that  the  judge  may  give  any  special  directions  as  to  the 
persons  to  be  cited  which  he  may  think  the  justice  of  the  case  requires. 

79.  A  receiver  of  real  estate  pending  suit  is  to  give  bond  in  the  form 
given.  No.  29,  or  in  a  form  as  near  thereto  as  the  circumstances  of  the  case 
will  admit  of,  with  two  sureties,  and  in  a  penalty  of  such  an  amount  as  may 
be  directed  by  the  judge. 

80.  Every  affidavit  is  to  be  drawn  in  the  first  person,  and  the  addition 
and  true  place  of  abode  of  every  person  making  an  affidavit  is  to  be  inserted 
therein. 

81.  In  every  affidavit  made  by  two  or  more  persons,  the  names  of  the 
several  persons  making  it  are  to  be  written  in  the  jurat. 

82.  No  affidavit  will  be  admitted  in  any  matter  depending  in  the  Court  of 
Probate,  any  material  part  of  which  is  written  on  an  erasure,  or  in  the  jurat 
of  which  there  is  any  interlineation  or  erasure. 

83.  When  an  affidavit  is  made  by  any  person  who  is  blind,  or  who,  from 
his  or  her  signature,  or  otherwise,  appears  to  be  illiterate,  the  registrar, 
commissioner,  or  other  person  before  whom  such  affidavit  is  made  is  to  state 
in  the  jurat  that  the  affidavit  was  read  in  the  presence  of  the  party  making 
the  same,  and  that  such  party  seemed  perfectly  to  understand  the  same,  and 
also  that  such  party  made  his  or  her  mark  thereto,  or  wrote  his  or  her  signa- 
ture thereto,  in  the  presence  of  the  registrar,  commissioner,  or  other  person 
before  whom  the  affidavit  was  made. 

84.  No  affidavit  is  to  be  deemed  sufficient  which  has  been  sworn  before 
the  party  on  whose  behalf  the  same  is  offered,  or  before  his  proctor,  solicitor 
or  attorney,  or  before  the  partner  or  clerk  of  his  proctor,  solicitor  or  attor- 
ney. 

85.  Proctors,  solicitors  and  attorneys  and  their  clerks  respectively,  if 
acting  for  any  other  proctor,  solicitor  or  attorney,  shall  be  subject  to  the 
rules  m  respect  to  taking  affidavits  which  are  applicable  to  those  in  whose 
stead  thev  are  acting. 

86.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit  filed 
after  that  time  shall  be  used  in  court,  unless  by  leave  of  the  judge. 

87.  Application  for  leave  to  appeal  against  any  interlocutory  decree  or 
order  of  the  Court  of  Probate  must  be  made  within  a  month  of  the  delivery 
of  the  decree  or  order  appealed  from,  or  within  such  extended  time  as  the 
judge  shall  direct,  and  notice  of  snch  application  must  be  given  to  the  party 
m  whose  favour  such  order  or  decree  has  been  made,  and  filed  in  the  regis- 
try.   A  form  of  notice  is  given.  No.  29. 

88.  Parties  may  proceed  to  carry  into  effect  the  decision  of  the  Court  of 
Probate,  notwithstanding  any  notice  of  appeal,  or  of  application  for  leave 
to  appeal,  unless  the  judge  shall  otherwise  order ;  and  the  judge  may  order 
the  execution  of  his  decree  or  order  to  be  suspended,  upon  such  terms  as  he 
sees  fit. 

89.  The  judge  shall,  in  every  case  in  which  a  time  is  fixed  by  these  rules 
for  the  performance  of  any  act,  have  power  to  extend  the  same  to  such  time 
and  with  such  qualifications  and  restrictions  and  on  snch  terms  as  to  him 
may  seem  fit. 

90.  To  prevent  the  time  fixed  for  the  performance  of  any  act  from  ex- 
piring before  application  can  be  made  to  the  judge  for  an  extension  thereof, 
any  one  of  the  registrars  may,  upon  reasonable  cause  being  shown,  extend 
the  time,  provided  that  such  time  shall  in  no  case  be  extended  beyond  the 
day  upon  which  the  judge  shall  next  sit  in  chambers,  or  in  court  to  hear 
motions. 

91.  The  time  fixed  in  these  mles  for  bringing  in  pleadings  and  for  other 


ll>j' 

>.:i' 


■ 


jl'vi   .  766  Appendix. 

•    -i   ■ 

;.i  i  ^.    ,  proceedings  shall  in  fdl  cases  be  exclosiTe  of  Sondajs,  Chrirtmaa-day,  a 


»*■='%..  i 

*     ^ 


I 


Good  Friday. 

96.  Eyerr  administrator  pendente  lite  and  receiver  of  real  estate  ah 

exhibit  an  inyentorj  and  render  an  accoant  of  the  property  of  the  deoeac 

t  1    .  which  comes  to  his  hands,  and  the  accounts  of  every  such  administrai 

and  receiver  shall  be  referred  to  the  registrars  of  the  principal  registry  i 
-  V   I  investigation  and  report,  before  the  same  are  allowed  by  the  court,  wah 

.  '."^  -^  the  judge  shall  otherwise  direct ;  and  the  foregoing  roles  and  orders  respei 

'„  J  ;•  *  ing  the  taxation  of  costs  shall,  so  far  as  the  same  are  applicable,  be  obaerv 

with  respect  to  the  investigation  of  snch  accounts,  and  any  other  acooiu 
referred  to  the  registrar  for  examination. 


r 


m 


i!  ■'• 


-1 


> 


i*»  T 


i^    !' 


n. 


I'  I 
¥  1 


I 


i  t  ■ 


»  ...    » 

^  ■ 


(    767     ) 


FORMS, 

fFhich  ctre  to  be  followed  in  the  County  Courts  as  nearly 
as  the  circumstances  of  each  case  will  allow. 


No.  1.  Citation  to  see  Will  proved. 

In  her  Majc8ty*s  Court  of  Probate. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith. 

To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.  of  sworn  on  and  This  affidavit 

filed  in  the  principal  registry  of  our  Court  of  Probate,  that  the  said  A.  B.  ™uBt  be  made  by 
of  claiming  to  be  the  executor  of  C.  D.,  late  of  deceased,  who  J^SSuhS^'  ^ 

died  on  or  about  the  day  of  18    ,  at  intends  to  proye  in 

solemn  form  of  law  as  well  the  alleged  last  will  and  testament  of  the  said 
deceased,  bearing  date  the  day  of  as  also  the  \_fir9t'\  codicil 

thereto,  bearing  date  the  day  of  [and  so  an  for  any  other  codicils'], 
and  that  the  said  deceased  died  a  bachelor  without  parent  [or  as  the  case  may 
be"]  and  that  you  the  said  are  the  natural  and  lawful  and  only  next 
of  kin  of  the  said  deceased,  and  the  only  person  entitled  to  his  pcrB(mal 
estate  and  effects  [or  as  the  case  may  be]  in  case  ho  be  pronounced  to  have 
died  intestate:  Now  THIS  IS  TO  command  you  the  said  that  within 
eight  days  after  service  hereof  on  you,  inclusive  of  the  day  of  such  service, 
you  do  cause  an  appearance  to  be  entered  for  you  in  the  principal  registry 
of  our  Court  of  Probate  in  support  of  any  interest  you  may  have  in  the 
personal  estate  and  effects  of  the  said  deceased:  And  take  notice, 
that  in  default  of  your  so  doing  the  judge  of  our  said  court  will  proceed 
to  hear  the  said  will  ^and  codiciU]  proved  in  solemn  form  of  law,  and  to 
pronounce  sentence  m  regard  to  the  validity  of  the  same,  your  absence 
not  wi  thstanding. 

Dated  this  day  of  18    ,  and  in  the  year  of  our  reign. 

(Signed)        £.  F.,  registrar. 

Citation  to  see  will  proved. 

Nam^  of  practitioner, 

[Indorsement  to  he  made  after  Semiee.'] 

This  citation  was  served  by  G.  H.  on  the  within-named  of 

at  on  the  day  of  18    . 

(Signed)        G.  H. 


No.  2.  Citation  to  bring  in  Probate. 

In  her  Majesty's  Court  of  Probate. 

Victoria,  by  the  grace  of  Qod  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith. 

To  of  in  the  county  of  .  Thia  affidavit 

Whereas  it  appears  by  an  affidavit  of  C.  D.  of  swom  on  and  SlTiJto^  w^ 

filed  in  the  principal  registry  of  our  0>nrt  of  Probate,  that  probate  of  the  one  of  them. 
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alleged  last  will  and  testament  [with  codicils  thereto]  of  A.  B^  lata 

of  deceased,  was,  on  or  about  the  daj  of  18     ,  granted  to 

you  by  onr  Conrt  of  Probate  {^or  at  the  district  registry  attached  to  cor 
Conrt  of  Probate  at  ] :  and  that  the  said  deceased  died  a  bachelor 

without  parent  [or  at  the  C€Lse  may  he]^  and  that  the  said  C.  D.  is  one  of 
the  natural  and  lawful  brothers  and  next  of  kin  of  the  said  deoeaaed,  and 
one  of  the  persons  entitled  in  distribution  to  his  personal  estate  and  effects 
in  case  he  shall  be  pronounced  to  have  died  intestate  \or  interested  under 
a  former  will  bearing  date,  &c.,  or  at  the  case  may  he\,  and  that  the  said 
probate  ought  to  be  called  in,  revoked  and  declared  null  and  Toid  in  law: 
Now  THIS  IS  TO  COMMAND  TOU  the  said  that  vrithin  eight  days 

after  8er\'ice  hereof  on. you,  inclusive  of  the  day  of  such  serrioey  you  do 
bring  into  and  leave  in  the  principal  registry  of  our  said  conrt  the  afore- 
said probate,  and  further  do  show  cause  ( if  you  should  think  it  for  your 
interest  so  to  do)  why  the  said  probate  should  not  be  revoked  and  declared 
null  and  void  in  law,  and  the  said  will  [and  codicils]  pronounced  to  be  noil 
and  invalid. 

Dated  this  day  of  18    ,  and  in  the 

(Signed) 

Citetion  to  bring  in  probate. 

Kam^  of  the  practitioner, 

{^Indorsement  to  be  made  after  Service.'] 

This  citation  was  served  by  G.  H.  on  the  within-named  of 

at  on  the  day  of  18    . 

(Signed)        G.  H. 


year  of  onr  reign. 
£.  £.,  registrar. 


y 
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most  be  made  by 
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one  of  them. 
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No.  3.  Citation  to  bring  in  Administration. 

In  her  Majesty's  Court  of  Probate. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faitib. 

To  of  in  the  county  of 

Whereas  it  appears  by  an  affidavit  of  A.  B.  of  sworn  on  and 

filed  in  the  principal  registry  of  our  Court  of  Probate,  that  C.  D.,  late  of 
deceased,  died  on  at  ,  and  that  on  the  letters  of 

administration  of  the  personal  estate  and  effects  of  the  said  deceased,  on 
the  suggestion  that  he  had  died  intestate,  were  granted  to  yon  by  the 
authority  of  our  Court  of  Probate  as  the  and  next  of  kin  of  the  said 

deceased.,  and  that  it  has  since  been  discovered  that  the  said  C.  D.  made 
and  duly  executed  his  last  will  and  testament,  dated  and  thereof 

appointed  executors  [or  as  the  case  may  d«],  and  that  the  said  letters 

of  administration  ought  to  be  called  in,  revoked  and  declared  nnll  and 
void  in  law :  Now  this  is  to  command  you,  the  said  ,  that  within 

eight  days  after  service  hereof  on  you,  inclusive  of  the  day  of  such  service, 
you  do  bring  into  and  leave  in  the  principal  registry  of  our  said  conrt  the 
said  letters  of  administration,  and  further  do  sbow  cause  (if  you  should 
think  it  for  your  interest  so  to  do)  why  the  same  should  not  be  revoked  and 
declared  null  and  void. 

Dated  this  day  of  18    ,  and  in  the 

(Signed) 

Citetion  to  bring  in  administration. 
Nam^  of  practitioner, 

{Indorsement  to  he  made  after  Service.'] 

This  citetion  was  served  by  G.  H.  on  the  within-named  at 

on  the  day  of  18    . 

(Signed)        G.  H. 


year  of  onr  reign. 
£.  F.,  r^;istrar. 
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No.  4.  Citation  to  see  Proceedings. 

In  her  Majesty's  Court  of  Probate. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith. 

To  of  in  the  county  of 

Whereas  it  appears  br  an  affidavit  of  sworn  on  the  day  of  Thl*  afBdarlt 

18  ,  and  filed  in  the  principal  registry  of  our  Court  of  Probate,  glfj^"??*  **^ 
that  there  is  now  depending  in  our  said  court  a  cause  entitled  A.  B.  v.  whoMtohaU the 
C.  D.,  wherein  the  said  is  proceeding  to  prove  in  solemn  form  of  law  citation  Is  ex- 

the  alleged  last  will  and  testament  with  codidls  thereto  of  E.  P.,  late  tracted. 

of  deceased,  who  died  on  or  about  the  day  of  at  .    ifMr-ai-lam 

And  whereas  it  appears  by  the  said  affidavit  that  you  are  the  natural  ^iSl^'^^Jjl^ 
and  lawful  and  one  of  the  next  of  kin  of  the  deceased,  and  a  party  ^'^^  *" 

entitled  in  distribution  to  the  personal  estate  and  effects  of  the  deceased 
in  case  he  should  be  pronounced  to  have  died  intestate  [or  interested  under 
a  former  will  of  the  said  deceased,  bearing  date,  &c.  [or  as  the  ease  may 
be"] :  Now  THIS  IS  TO  GIVE  NOTICE  TO  YOU  THE  SAID  to  appear  in 

the  said  cause,  either  personally  or  by  your  proctor,  solicitor  or  attorney, 
should  you  think  it  for  your  interest  so  to  do,  at  any  time  during  the 
dependence  of  t^e  said  cause,  and  before  final  judgment  shall  be  given 
therein:  And  take  notice,  that  in  default  of  your  so  doing  the  judge  of 
our  said  Court  of  Probate  will  proceed  to  hear  the  said  will  Tftnd  codicils] 
proved  in  solemn  form  of  law,  and  pronounce  judgment  in.  the  said  cause, 
your  absence  notwithstanding. 

Dated  this  day  of  and  in  the  year  of  our  reign. 

(Signed)  E.  P.,  registrar. 

Citation  to  see  proceedings. 

Name  of  the  practitioner, 

[Indonement  to  he  made  after  Sernce.'\ 

This  citation  was  served  by  G.  H.  on  of  at  the 

day  of  18    . 

(Signed)        G.  H. 


No.  5.  Praecipe  for  Citation. 

In  her  Majesty's  0)urt  of  Probate. 

Citation  [or  citation  to  see  proceedings]  for  A.  B.  of  against  C.  D., 

in  a  matter  of  proving  in  solemn  form  of  law  the  last  will  and  testament 
with  codicils  of  E.  P.,  late  of  in  the  county  of,  &c.,  deceased 

[or  generally  describing  the  nature  of  the  siiit.'] 

P.  A.,  proctor,  solicitor  [^r  attorney 
for  or  A.  B.  in  person].     [Add  an 
address  within  three  mites  of  the 
(weneral  Post  Office.^ 
The  davof  1ft     . 


No.  6.  Declaration. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18     . 

A.  B.  [or  A.  B.  by  C.  D.,  his  proctor^  solicitor  or  attorney],  saith,  that 
£.  P.,  late  of  deceased,  who  died  on  or  about  the  day  of 

At  being  of  the  age  of  twenty-one  years  and  upwards,  made  hia  last 


I 
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will  and  testament,  with  codicils  thereto,  bearing  date,  to  wit,  tiic 

said  will,  on  the  day  of  18    ,  the  first  of  the  said  codicila  on  tiM 

day  of         18     (and  io  on  for  any  other  oodicili],  and  in  the  said 
will  appointed  the  said  A.  B.  sole  executor  [or  as  the  ease  may  he"]:  that 
the  said  ^ill  and  codicils  respectiyely,  after  having  been  reduced  into 
writing,  were  signed  by  the  said  testator  {or  signed  by  G.  in  the  presence 
and  by  direction  of  the  testator,  or  signed  by  the  testator  who  acknowledged 
his  signature  thereto,  or  as  the  case  may  be],  in  the  presence  of  two  wit- 
nesses present  at  the  same  time,  and  who  subscribed  the  same  in  the  presence 
of  the  said  testator,  and  whose  names  severallv  appear  upon  the  said  will 
and  codicils,  and  th^t  the  said  testator  was  at  the  time  of  the  ezecotioQ  of 
the  said  will  and  codicils  respectively  of  perfect  sound  mind,  mamoiy  and 
understanding. 

Notice  where  the  Defendant  appears. 

The  defendant  must  plead  hereto  in  eight  days  from  the  date  hereof 
otherwise  the  plaintiff  will  proceed  to  obtain  probate  of  the  said  will  and 
codicils  [or  as  the  case  may  be^. 


No.  7.  Declaration  in  an  Interest  Cause. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    . 

A.  B.  [or  A.  B.  by  C.  D.,  his  proctor,  solicitor  or  attorney],  saith,  that 
E.  F.,  late  of  deceased,  died  on  or  about  the  day  of  18    , 

at  intestate  [or  as  the  case  fnau  be],  a  widower,  without  child,  parent, 
brother  or  sister,  uncle  or  aunt,  nephew  or  niece,  leaving  the  said  A.  B.  his 
lawful  cousin  german  and  one  of  his  next  of  kin  [or  as  the  ease  may  be], 

Notice, 

The  defendant  must  plead  hereto  in  eight  days  from  the  date  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  letters  of  administration  of 
the  personal  estate  and  effects  of  the  said  deceased  [or  as  the  ease  may 
be]. 


No.  8.  Plea, 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    . 

G.  H.  [or  G.  H.  by  I.  Z.,  his  proctor,  solicitor  or  attorney],  saith,  that 
the  paper  writing  bearing  date  the  day  of  18    ,  and  alleged  by 

the  plaintiff  to  1^  the  last  will  and  testament  of  A.  B.,  late  of  in  tM 

county  of  deceased  [or  the  first  or  any  other  codicil  thereto],  was  not 

executed  according  to  the  provisions  of  1  Vict.  cap.  26  \^or  that  A.  B.  the 
deceased  in  this  cause  at  the  time  his  alleged  will  {or  codicil)  bears.date,  to 
wit,  on  the  day  of  18    ,  was  not  of  sound  mind,  memory  and 

understanding,  or  any  other  averment  in  opposition  to  the  will  or  codicil 
propounded.] 


No.  9.  Pica  in  an  Interest  Cause. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    . 

G.  H.  [or  G.  H.  bpr  L  K.,  his  proctor,  solicitor  or  attorn^],  saith,  that 
A.  B.,  the  plaintiff  is  not  the  lawful  consin  gerraan  of  £.  x .,  who  died  on 
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or  aboat  the  day  of  18    ,  at  the  deceased  in  this  canse. 

And  farther,  that  the  said  deceased  died  intestate  [or  at  the  case  may  be'\f 
a  widower,  without  child,  parent,  brother  or  sister,  uncle  or  aunt,  nephew 
or  niece,  or  cousin  german,  leaving  him  the  said  G.  H.  his  lawful  cousin 
german  once  removed,  and  his  only  next  of  kin  [or  as  the  case  may  be"]. 


No.  10.  Affidavit  of  Scripts. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 

I,  A.  B.  [or  C.  D.l  of  in  the  county  of  party  in  this  canse, 

make  oath  and  say,  that  no  paper  or  parchment  writing,  being  or  purporting 
to  be  or  harine  the  form  or  effect  of  a  will  or  codicil  or  other  testamentary 
disposition  of  E.  F.,  late  of  in  the  county  of  deceased,  the 

deceased  in  this  cause,  has  at  any  time,  either  before  or  since  his  death, 
come  to  the  hands,  possession  or  knowledge  of  me,  this  deponent,  save  and 
except  the  true  and  original  last  will  and  testament  of  the  said  deceased 
now  remaining  in  the  principal  re^stry  of  this  court  [or  hereunto  annexed, 
or  as  the  case  may  he'],  the  said  will  bearing  date  the  day  of  18 

[or  as  the  case  may  be],  also  save  and  except  [here  add  the  dates  and 
particulars  of  any  other  testamentary  papers  of  which  the  depanent  has 
any  knawledye. 

(Signed)        A.  B. 

Sworn  at  on  the  day  of  18    . 

Before  me, 
[person  authorized  to  administer  oaths  under  the  act.] 

N.B. — All  papers  answering  the  description  given  in  Rule  28,  which  are 
in  the  possession  or  under  the  control  of  the  party  making  the  affidavit, 
should  be  particularly  described  therein,  and,  if  possible,  annexed  thereto, 
and  brought  into  the  principal  registry.  If  any  such  papers  are  known  to 
be  in  the  possession  or  under  the  control  of  any  other  person,  the  descrip- 
tion of  such  papers  and  the  name  and  address  of  such  other  person  should 
also  be  set  forth. 


No.  11.  The  issue. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    . 

A.  B.  V.  C.  D. 

A.  B.  [by  P.  Q.,  his  proctor,  solicitor  or  attorney,  or  in  person,]  did  de- 
liver, to  wit,  on  the  day  of  18  ,  to  the  said  C.  D.,  his  declaration 
in  the  words  and  figures  following: 

[Here  insert  declaration  at  lenyth.] 

Whereupon  the  said  C.  D.  did  deliver,  to  wit,  on  the  day  of 

to  the  said  A.  B.  his  plea,  in  the  words  and  figures  following: 

[Here  insert  plea  at  length.] 

[Add  any  further  pleadings.] 

Therefore  the  plaintiff  claimed  that  the  cause  should  be  tried  as  the  court 
shall  direct. 
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No.  12.  Notice  as  to  Modo  of  Trial. 

1 

I  In  her  Majesty's  Court  of  Probate. 

A.  B.  r.  C.  D. 
To  of 

Take  notice,  that  after  the  expiration  of  eight  clear  days  from  the  seirioe 
I  hereof,  to  wit,  on  the  day  of  18    ,  or  on  the  next  court  day  oo 

which  the  application  can  be  made,  the  plaintiff  [^or  defendant]  in  this  cause 
'  intends  to  apply  to  the  court  to  hear  this  cause  without  a  jury,  [^ar  to  tiy 

the  questions  at  issue  before  itself  by  a  common  or  special  jnrj],  [or  to 
direct  the  questions  at  issue  to  be  tried  before  the  judge  of  aaaize  by  a 
special  or  common  jury  at  the  next  assizes  to  be  holden  in  and  for 

the  county  of  ,  or  as  th€  case  muy  he"]. 

Dated  this  day  of  18    . 

(Signed)        A.  B.  [or  C.  D., 
or  E.  F.,  proctor,  solicitor  or  attorney  for  A.  B.  or  C.  D.] 


■  } 


I 


No.  13.  Record. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    . 

A.  B.  r.  C.  D. 

A.  B.  [by  E.  F.,  his  proctor,  solicitor  or  attorney,  or  in  person]  having 
cited  C.  D.  to  appear  in  support  of  any  interest  he  may  have  in  the  estate 
and  effects  of  G.  H.  [or  according  to  th/t  terms  of  the  citation'],  [or  A.B., 
by  E.  F.,  his  proctor,  solicitor  or  attorney,  or  in  person,  haying  warned  the 
caveat  entered  by  C.  D.  in  the  estate  and  effects  of  CH.,  late  of 
deceased,  who  died  on  or  about  the  day  of  18    ,  at  the 

said  C.  D.  ap])earcd  thereto  personally  [or  by  his  proctor,  solicitar  or  at- 
torney]: Whereupon  to  wit,  on  tne  day  of  18  ,  did  deliver 
his  declaration  to  the  said  in  the  words  and  figures  following : 

[Here  insert  declaration  at  lenffth.'] 

Whereupon  the  said  did  deliver,  to  wit,  on  the  day  of 

to  the  said  ,  his  plea  in  the  words  and  figures  following: 

[Here  insert  at  length  plea  and  any  further  pUadings.'] 

Therefore         claimed  that  the  cause  should  be  tried  as  the  court  should 
direct. 

Whereupon  the  judge  did  order,  as  follows: 

[Here  set  forth  the  direction  as  to  the  mode  of  hearing  or  trial.'] 


No.  14.  Record  in  case  of  Party  cit«d  not  appearing. 

In  her  Majesty's  Court  of  Probate. 

*  The  davof  18    . 

A.  B.  r.  C.  D. 

A.  B.  [by  E.  F.,  his  proctor,  solicitor  or  attorney,  or  in  person]  having 
cited  C.  D.  to  appear  in  support  of  any  interest  he  may  have  in  tne  estate 
and  effects  of  G.  H.  [or  according  to  the  terms  of  the  citation],  late  of 
deceased,  who  died  on  or  about  the  day  of  18     ,  at 

the  said  C.  D.  did  not  in  anywise  appear  thereto:  Whereupon,  in  default  of 


.  » 
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appearance  of  the  said  C.  D.,  the  said  A.  B.  did  file  his  declaration  in  the 
principal  registry  in  the  words  and  figures  following: 

[Here  imert  declaration  at  length,"] 

Therefore  A.  B.  claimed  that  the  cause  should  be  tried  as  the  court 
should  direct: 
Whereupon  the  judge  did  order  as  follows : 

[^Here  set  forth  the  direction  as  to  the  mode  of  trial.] 


No,  15.  Form  of  Questions  for  the  Jury. 

In  her  Majesty's  Ck>urt  of  Probate. 

A.  B.  V.  C.  D. 

Whereas  the  plaintiff  [or  defendant]  avers,  and  the  defendant 

[or  plaintiff]  denies,  that  [here  set  out  each  question  at  issue  between  the 
parties^  and  repeat  the  form  as  often  as  may  be  necessary,  and  eoH' 
elude,] 

Therefore  let  a  jury  come. 


No.  16.  Subpoena  ad  testificandum. 

Victoria,  by  the  grace  of  Gk>d  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  Uie  faith,  to  [names  of  all  witnesses  in- 
eluded  in  the  subpoena]  greeting.  We  command  you  and  eyeir  of  you, 
that,  all  other  things  set  aside,  and  ceasing  every  excnse,  you  and  every  of 
you  be  and  appear  in  your  proper  persons  before  [insert  the  name  of  the 
judge]y  judge  of  our  Court  of  Probate,  at  our  Court  of  Probate  at 
on  t^e  day  of  by  of  the  clock  in  the  forenoon  of 

the  same  day,  and  so  from  day  to  day  until  the  cause  or  proceeding  is 
heard  or  tried,  to  testify  the  truth  according  to  your  knowledge  in  a  certain 
cause  now  in  our  court  before  our  said  judge  depending,  between 
plaintiff  and  defendant  [or  in  a  certain  cause  or  proceeding  now  in 

our  court  before  our  said  judge  depending,  in  default  of  appearance  of 
parties  cited,  entitled  ],  on  the  part  of  the         plaintiff  [or  defendant, 

eras  the  case  may  be]^  and  at  the  aforesaid  da^,  between  the  parties  afore- 
said, to  be  heard  or  tried  [orm  default  aforesaid  between  the  parties  afore- 
said to  be  heard] ;  and  ^s  you  nor  any  of  you  shall  in  nowise  omit,  under 
the  penalty  of  every  of  you  of  100/.  Witness  [insert  the  name  of  the 
jfidffe],  at  the  Court  of  Probate,  the  day  of  in  the  year 

of  our  reign. 

(Signed)        £.  F.,  registrar. 

[Name  of  the  praetiiiener  and  address.] 


No.  17.  Subpoena  duces  tecum. 

Victoria,  by  the  gnce  of  God  of  the  united  kingdom  of  Great  Britain 
and  L:«land  Queen,  defender  of  the  faith,  to  [names  of  all  parties  in- 
eluded  in  the  subpoena],  greeting.  We  command  you  and  every  of  you, 
that,  all  other  thin^  set  aside,  and  ceasine  every  excuse,  you  and  every  of 
you  be  and  appear  m  your  proper  persons  oefore  [insert  the  name  of  the 
judge],  judge  of  our  Court  of  Probate,  at  our  Court  of  Probate  at 
on  the  day  of  by  of  the  clock  in  ^e  forenoon  of 

the  same  day,  and  so  from  day  to  day  until  the  cause  or  proceeding  is 
heard  or  tried,  and  also  that  yon  bring  with  von,  and  produce  at  the  time 
and  place  aforesaid  [here  describe  sMrtly  the  deeds,  letters,  papers,  ^e, 

P.N.  3  s 
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required  to  be  produeeS]t  then  and  there  to  testify  and  wbaw  all  ao 
aingaiar  those  things  whicn  yon  or  either  of  jroa  know  or  tha  aaid  daed  c 
instroment  doth  import  of  and  concerning  a  certain  canae  or  proceedio 
now  in  onr  said  court  before  onr  said  judge  depending,  between 
plaintiff  and  defendant,  {^ar  a  certain  cause  or  proceeding  now  in  oa 

said  court  before  our  said  judge  depending,  in  default  of  the  appearance  c 
parties  cited,  and  entitled  ,]  on  the  part  of  the  pUuntiif  [or  defendam 
or  at  the  ca$e  may  be^ ,  and  at  the  aforesaid  daj,  between  the  parties  afore 
said,  to  be  heard  or  tried.  And  this  you  nor  any  of  yog  shall  in  nowis 
omit,  under  the  penalty  of  every  of  you  of  lOOZ.  Witnesa  {ituert  th 
name  of  the  judge\  at  the  Court  of  I^bate,  the  day  of  18 

in  the  year  of  our  reign. 

(Signed)        £.  F.,  re«;i8trar. 
[Nam^  of  the  practitioner  and  addrett.'] 


No.  18.  Praecipe  for  Subpoena  ad  testificaadum. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
Subpoena  for  to  testify  between  A.  B.  plaintiff,  and  C.  D.  defend- 

ant, on  the  part  of  the  plaintiff  [or  defendant],  the  day  of 

18     . 

(Signed)        A.  B.  [or  C.  D., 
or  P.  A.,  plaintiff's  or  defendant's  proctor,  solicitor  or  attorney] 


No.  19.  Praecipe  for  Subpoena  duces  tecum. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  V.  C.  D. 
Subpcena  for  to  testify  and  produce,  &c.,  between  A.  B.  plaintiff^ 

and  C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  defendant],  the 
day  of  18    . 

(Signed)        A.  B.  [<>r  C.  D., 
or  P.  A.,  plaintiff 's  or  defendant's  proctor,  solicitor  or  attotner]. 


No.  20.  Notice  to  admit  Documents. 

'  In  her  Majesty's  0>urt  of  Probate. 

A.  B.  r.  C.  D. 
Take  notice,  that  the  plaintiff  [or  defendant]  in  this  cause  proposes  tc 
adduce  in  eridence  the  several  documents  hereunder  specified,  and  that  thi 

|r  same  may  be  inspected  by  the  defendant  [or  plaintiff  J  at  on 

between  the  hours  of  and  the  defendant  [or  plaintiff]  is  hereby 

required,  within  forty-eight  hours  from  the  last-mentioned  hour,  to  admt 
that  such  of  the  said  documents  as  are  specified  to  be  originals  were  respec 
tiyely  written,  signed,  or  executed  as  they  purport  respectiyely  to  ha%i 
been,  that  such  as  are  specified  to  be  copies  are  true  copies,  and  snci 
documents  as  are  stated  to  hare  been  serred,  sent,  or  deliyeroi,  were  a 
senred,  sent,  or  deliyered  respectively,  saving  all  just  exceptions  to  the  ad 
missibility  of  all  such  documents  as  evidence  In  the  cause.    Dated,  &c. 

To  A.  B.  [or  C.  D.,  or  to  E.  F.,  proctor  or  solicitor  or  attcnney  fo 
defendant  or  plaintiff]. 

(Signed)        C.  D.  [or  A.  B., 

or  G.  H.,  proctor  or  solicitor  or  attorney  for  plaintiff  or  defendant^ 

4  [Here  deserihe  the  documents.    The  same  form  may  he  employed  « 

^  .describing  the  documents  as  is  now  in  use  in  the  common  Um  eomrte.l 
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No.  21.  Subpoena  to  bring  in  a  Script  decreed  by  the  ConrL 

YlOTORiA,  by  the  grace  of  God  of  the  nnited  kingdom  of  Great  Britain 
and  Ireland  Qaeen,  defender  of  the  fait^ 

To  of 

Whbbeas  there  is  now  proceeding  in  onr  Conrt  of  Probate  a  certain 
business  of  proving  in  solemn  form  of  law  the  last  will  and  testament  of 
A.  B.,  late  of  deceased,  who  died  on  or  about  at  the  said 

will  bearing  date  the  day  of  18    ,  promoted  by  C.  D.,  the  sole 

execntor  [or  as  the  case  may  he]  therein  named,  and  E.  F.,  the  natoral 
and  lawf  m  brother  and  one  oi  the  next  of  kin  of  the  said  deceased  [or  as 
the  case  may  he"] :  And  whereas  the  right  honourable  the  judge  of  onr  said 
court  did,  by  his  order  made  in  the  said  cause  and  bearing  date  order 

and  direct  that  a  subpoena  do  issue,  under  seal  of  our  said  court,  to  the 
purport  and  effect  hereinafter  mentioned  :  Now  this  is  to  COMMAND 
YOU  that,  within  eight  days  after  service  hereof  on  you,  inclusiye  of  the 
day  of  such  service,  you  do  brin^  into  and  leave  in  the  principal  registry 
of  our  said  court  a  certain  orinual  paper  writing  or  script,  purporting  to 
be  testamentary,  to  wit  [here  £sscrioe  the  script  accurately],  if  the  same 
be  now  in  your  possession  or  under  your  control:  or  in  case  the  said  paper 
writing  or  script  be  not  in  your  possession  or  under  your  control,  that  yon, 
within  ei^ht  days  after  the  service  hereof  on  you,  inclusive  of  the  day  of 
such  service,  do  file  in  the  principal  registry  of  onr  said  court  an  affidavit 
to  that  effect,  and  therein  set  forth  what  knowledge  yon  have  of  and  re- 
specting the  said  paper  writing  or  script ;  and  this  yon  shall  in  nowise 
omit,  under  the  penalty  of  100/.  Witness  [insert  the  name  ofthejndge^^ 
at  the  Conrt  of  f  robate,  tiie  day  of  18    ,  in  the  year  of 

our  reign. 

(Signed)       E.  F.,  registrar. 

[Name  of  the  practitioner  and  address.] 

[Indorsement  te  he  made  after  Service.] 

This  subpoena  was  served  by  I.  K.  on  the  within-named  of 

at  on  the  day  of  18    . 

(Signed)        I.  K. 


No.  22.  Subpoena  to  a  Witness  to  be  examined  touching  a 
Testamentary  Paper  of  which  he  is  supposed  to  have 
Knowledge. 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith. 

To  of  greeting.    We  command  yon,  that,  all  other  things 

set  aside,  and  ceadng  eveiy  excuse,  you  do  appear  before  A.  B.,  the  jndge 
of  our  Court  of  Prolate,  at  onr  Court  of  Probate,  at  on  the 

day  of  18    ,  by  of  the  clock  in  the  forenoon  of  the  same  day, 

and  so  from  day  to  day  until  yon  be  dismissed  by  our  said  jndge,  to  testify 
the  truth  according  to  your  knowledge  [or  to  answer  to  certain  interro- 
gatories to  be  administered  to  you],  tonchmg  a  certain  paper  writing  or 
script,  being  or  purporting  to  be  testamentary,  to  wit  [here  describe  the 
script f  and  give  its  date  as  aecurately  as  possible],  of  which  said  paper 
writine  or  script  reasonable  grounds  have  been  furnished  to  our  said  juage 
for  believing  that  you  have  knowledge.  And  this  you  shall  in  nowise 
omit,  under  the  penalty  of  100/.    Witness  [insert  the  nameofthejudye], 
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at  the  Court  of  Probate,  the 
our  reign. 


Appendix. 
day  of 


lyiame  of  the  praetitioner  and  addrett.} 


18    ,m  the 
B.F., 


llndortement  to  he  made  after  Sermeer^ 

This  sabpoBiia  was  serred  bj  I.  K.  on  the  within-named 
the  day  of  18 

(Signed) 


No.  23.  Praecipe  for  Subpoeaa  to  a  Witness  to  bring  in  a  Sc 

In  her  Majesty's  Court  of  Probate. 

A.  B.  r.  C,  D. 

Snbpcena  for  W.  W.  to  bring  into  and  leave  in  the  principal  registi 

\HeTe  accurately  describe  the  script. "] 

The  day  of  18    . 

(Signed)        A.  B.  [or  C.  D., 
or  P.  A.,  phdntiff 's  or  d&ndant's,  proctor,  solicitor  or  atton 


No.  24.  Praecipe  for  Subpoena  to  a  Witness  to  be  exam 
touching  a  Testamentary  Paper,  of  which  he  is  suppi 
to  have  Knowledge. 

In  her  Majesty's  Conrt  of  Probate. 

Subpoena  for  W.  W.  to  testify  respecting  a  paper  writing  or  script  I 
or  purporting  to  be  testamentary,  to  wit  idescrihinff  it^,  of  which  1 
suppoHed  to  have  knowledge,  on  the  part  of         this         day  of         ] 

(Signed)        A.  B.  [or  C.  D., 
or  P.  A.,  plaintiff's  or  defendant's,  proctor,  solicitor  or  atton 


No.  25.  Entry  on  the  Record  of  a  Verdict. 

Afterwards,  on  the  day  of  18    ,  before  the  jndi 

her  Majesty's  Ck>urt  of  Probate,  come  the  piuties  within  mendooec 
their  respectiye  attorneys  [or  ae  the  case  may  he"]  within  mentioned,  i 
jury  duly  summoned  also  come,  who,  being  duly  sworn  to  try  the  ma 
in  question  between  the  parties,  upon  their  oath  say,  that  [state  the  nf 
ative  or  negative  of  the  issue,  as  found  for  the  plaintiff  or  ditfene 
and  in  the  terms  adopted  in  the  questions  for  the  jury"]. 

[J[f  there  be  several  issues  joined  and  tried,  then  say"]  as  to  the 
issue  within  joined  upon  their  oath  say,  that  [here  state  the  (^fflmtatii 
negative  of  the  issue,  as  found  for  plaintiff  or  defendant^,  and  as  U 
second  issue  within  joined,  the  jury  aforesaid  upon  their  oath  say,  &c 
proceed  to  state  the  finding  of  the  jury  on  all  the  issues'] :  Wherei 
the  judge  decreed  [here  set  forth  the  tenor  of  the  decree^ 

(Signed)        A.  B.,  registn 
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No.  26.  Enby  on  the  Record  of  a  Judgment 

Afterwards,  on  th«  day  of  18    ,  before  the  jndge  of  bv 

Majesty's  Court  of  Probate,  come  the  parties  within  mentiooed,  brthsir 

respective  attorceys  [or  at  the  eate  may  be]  withio  mealioiied :   Whera- 

npon  the  judge  decreed  [hera  ituert  the  tenor  of  tJu  deeree']. 

(Signed)        A.  H.,  i 


No.  27.  Inrentorjr. 

A  tne,  fnll  and  particnlar  InTentoiy  of  all  and  singnlar  the  panonal 
estate  and  eSects  of  A,  B.,  late  of  deceased,  which  bare  at  anj  time 

since  his  death  come  to  the  hands,  poasessioi),  or  knowledge  of  C.  D.,  the 
sole  execntoc  named  in  the  lost  will  and  toBtament  of  llie  said  A.  B.  [in* 
administrator  of  the  said  personal  estate  and  effects,  at  tkt  cate  mag  Se], 
made  and  exhibited  npon  and  b/  Tirtne  of  the  corporal  oath  [vr  solemn 
afBnnatlon]  of  the  said  C.  D.,  as  follows,  to  wit: 


[The  details  of  tlu  deeeaied'i  ejfeeti  miat  he  here  in- 
terted  in  an  many  iheett  of  paper  aimay  be  neeeilary, 
and  t&a  value  iruerted  oppcsitB  to  eaeh  partievlar.'} 

Lastly,  this  exhibitant  saith,  that  no  peraotial  estate  or  effects  of  or  bo- 
longing  to  the  said  deceased  have  at  any  time  since  his  death  come  to  the 
bands,  poeeession,  or  knowledge  of  this  ezliibitant,  tare  as  is  hereinbefora 

(Signed)        C.  D. 

On  the  day  of  18    ,  the  said  C.  D.  waa  dnlj  sworn  to  [or 

solemnly,  mnceielj,  and  troly  declared  and  afBrmed,  aeeording  to 
the  form  of  nordt  preter\bed  hyth»  itatute  applieable  to  the  par- 
ticular eate]  the  trnth  of  the  above  inventol;,  at 
Before  me, 
[jWMMt  authorised  to  adminitter  eatki  under  ike  not]. 


No.  28.  Petition. 
In  her  Majesty'a  Court  of  Piobal«. 

A.  B.  o.  C.  D. 
The  day  of  18    . 

A.  B.  [iM-  E.  F.,  proctor,  solicitor  or  attorney  b»  A.  B.]  the  plaiutift, 
lays,  that 

[Here  ineert  »ll  thefaet*  which  are  to  be  alleged'] : 
Wherafore  the  said  A.  B.  prays,  that 

lEere  end  mUh  the  prater  iff  the  plaintiff .^ 

(Signed)       A.  B.  [or  C  D.] 
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♦  *  Answer. 

In  her  Majesty's  Court  of  Probate. 

A.  B.  V,  C.  D. 

r  The  day  of  18    . 

C.  D.  [or  G.  H.,  proctor,  solicitor  ^  attorney  for  C  D.3»  tlie  dfifeiu 
I  '  says,  thai 

'.  [Ilere  insert  the  facts  to  he  alleged  in  amwer^ : 

Wherefore  the  said  C.  D.  prays,  that 


I 

I  IHere  insert  the  prayer  of  the  defendant.^ 

(Signed)        C.  D.  lor  G.  H. 

4      ;  *^*  The  reply,  r^oinder,  J^e,  {if  any  9v<jh  be  neeenary),  are  to  ht 

•       *  the  same  form. 


No.  29.  Notioo  of  Appeal 

A  B.  V,  C.  D. 

Notice  is  hereby  ffiven  that  the  defendant  \pr  plaintifT]  in  a  suit  Ufa 
depending  in  her  Majes^'s  Conrt  of  Probate,  entitled  A  B.  r.  C.  D.,  1 
I  in  dne  time  and  place  appealed  against  a  certain  final  order  or  decree  ma 

in  the  said  cause  by  the  right  honorable  the  jndge  of  the  said  oonrl  oo  I 

day  of  18    ,  whereby,  amongst  othor  things,  he  did  order  a 

decree  [here  set  forth  the  matters  which  are  the  iul(feet  ^  the  apfeal^ 

I  (8ig^ed)       C IX 

;  [or  G.  H.,  proctor,  solicitor  or  attarnqr  to  CL I 

This  day  of  18    . 


:  Z^'  No.  80.  Bond  to  be  executed  bj  a  Receiver  of  Real  Elatate 

*  pending  Suit. 

I  ■  .    *  Know  all  men  by  these  presents,  that  we  A.  B.  of  ,  C.  D.  of 

I  •  and  £.  F.  of  ,  are  jomtly  and  severally  bound  unto  the  Right  Hone 

able  the  jndge  of  her  Majesty's  Conrt  of  Probate,  in  the  snm  of 

pounds  of  good  and  lawf  al  money  of  Great  Britain,  to  be  paid  to  the  ss 
right  honorable  ,  or  to  the  jndee  of  the  said  court  for  the  time  beii 

for  which  payment  well  and  tmly  to  oe  made  we  bind  onrselves  and  ere 
of  ns  for  the  whole,  our  heirs,  executors  and  administrators,  firmly  by  the 
presents.     Sealed  with  our  seals.     I^ated  the  day  of  in  ti 

,  year  of  our  Lord  one  thousand  eight  hundred  and 

^  t  Whereas  G.  H.,  late  of  ,  died  on  the  da^  of  18    , 

^  '   •    I  ,  having,  as  asserted,  made  and  duly  executed  his  [or  h.et\^  last  w 

."  and  testament  with  codicil  thereto,  bearing  date  respectiTdy  t] 

[  [here  insert  dates  of  the  testamentary  papers'^  and  whereas  there  is  nc 

pending  in  judsment  in  her  Majesty's  Goort  of  Probate  a  certain  caoae 
I   v/  suit  instituted  by  I.  J.,  as  one  of  the  executora  named  in  the  sud  wi 

.       I  against  K  L.,  the  natural  and  lawful  and  only  next  of  kin  of  the  ss 

I  deceased,  touching  and  concerning  the  validity  of  the  said  will  and  codic 

I  -        ;  in  which  said  cause  or  suit  M.  N.,  as  the  heir-at-law  of  the  said  G.  H.,  h 

]    •  been  cited  to  see  proceedings,  and  has  entered  an  appearance,  and  beoox 

a  party  to  the  said  cause  or  suit ;  and  whereas  the  lUght  Honorable 
4  the  Judse  aforesftld,  did,  on  the  day  of  18    ,  after  hearii 

couDflel  for  and  on  behalf  of  all  parties  to  the  said  cause  or  snit^  appoi 
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the  aboye-boiinden  A.  B.  as  and  to  be  receiver  of  the  real  estate  of  the  said 
G.  H.  pending  the  said  cause  or  suit: 

Now  the  condition  of  this  obligation  is  snch,  that  if  the  above-bonnden 
A.  B.y  the  receiver  of  the  real  estate  of  the  said  6.  H.  pending  Uie  aforesaid 
cause  or  suit,  do  make  a  tme  and  perfect  inventory  of  all  the  rents,  issues 
and  profits  of  the  said  real  estate  which  have  or  shall  come  to  his  hands, 
possession,  or  knowledge,  or  into  the  hands,  possession,  or  knowledge  of 
anv  other  person  for  him,  and  the  same  so  made  do  exhibit,  or  cause  to  be 
exhibited,  into  the  principal  registry  of  her  Majesty's  Court  of  Probate, 
when  lawfully  required  so  to  do,  and  the  same  rents,  issues,  and  profits  do 
well  and  truly  pay  and  appropriate  according  to  law,  that  is  to  say,  in 
payment  and  satisfaction  of  all  charges  and  expenses  which  are  or  may  be 
or  beoome  legally  charged  upon  and  payable  out  of  the  said  rents,  issues, 
and  profits,  and  in  the  letting  and  managing  the  said  real  estate,  and  in 
performing  other  the  duties  committed  to  him  b^  the  judge  aforesaid,  and 
further  do  make  or  cause  to  be  made  a  true  and  just  account  of  his  admi- 
nistration of  the  said  rents,  issues,  and  profits,  which  shall  be  allowed  by 
the  said  court,  and  all  the  rest  and  resiaue  of  the  said  rents,  issues,  and 
profits  do  deliver  and  pay  under  the  direction  of  the  said  court,  then  this 
obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 

(Signed)       A.  B.      (l.8.) 

C.  D.        (LA) 
B.  F.        (L.B.) 

Signed,  sealed  and  delivered  by  the  within-named  in  the 

presence  o^  P.  Q.|  a  clerk  in  the  principal  registzy,  or  a  com- 
missioner or  nirrogate  authorized  to  anministftr  oaths  in  the 
Court  of  Probate. 
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FOB  REOULATIKO  THE 

PRACTICE  OF  THE  COUNTY  COURTS, 


In  Proceedings  taken  under  the  Provisions  of  the  Act  20  ^  21 
I  Vict.  c.  77,  for  amending  the  Law  relating  to  ProbtUe  and 

Letters  of  Administration  in  England. 


1.  Anj  person  desirous  of  taking  proceedings  in  any  conntj  ccmri  midflr 

the  statute  20  &  21  Vict  c.  77,  for  amending  the  law  relating  to  probates 

,l    {  and  letters  of  administration  in  England,  shall  lodge  with  the  registrar  of 

the  coart  having  jurisdiction  in  the  matter  an  application  in  writing  acoord- 

*  ing  to  Form  A,  annexed,  dulj  stamped  with  the  proper  daty  thereoa  («), 

and  at  the  same  time  lodge  with  the  registrar  an  office  copy  of  the  minate 
of  the  Court  of  Probate  authorizing  su(£  application. 

[  2.  Where  any  person  shall  have  lodged  a  caveat  against  the  grant  of 

*  probate  or  letters  of  administration,  and  proceedings  are  proposed  to  be 

taken  in  a  county  court,  the  person  who  shall  have  applied  for  the  probata 

'  or  letters  of  administration  shall  be  deemed  the  plaintiff  in  the  proceeding 

and  the  person  who  shall  have  lodged  the  caveat  shall  be  denned  the  de- 
fendant 

8.  The  party  making  application  to  a  county  court  for  the  revocadon  ol 
probate  or  letters  of  Mlministration  shall  be  deemed  the  plaintiff  in  the 
proceedings,  and  the  party  against  whom  the  application  is  made  shall  be 
deemed  Uie  defendant. 

4.  Where  an  application  shall  be  made  to  a  county  court  for  the  ^rsnt 
or  revocation  of  probate  or  letters  of  administration,  the  registrar  shall  issue 
a  notice  to  the  defendant  according  to  Form  B,  annex^  and  deliver  a 
notice,  according  to  such  form,  then  and  there  to  the  plaintiff  or  his  agent 

5.  The  above-mentioned  notices  shall  be  issued  ten  clear  days  before  the 
day  on  which  the  judge  shall  proceed  to  make  a  decree  in  the  matter. 

6.  Notices  shall  be  served  by  a  bailiff  of  the  court,  by  his  delivering  the 
same  to  some  person  at  the  respective  places  of  residence  of  the  parties,  as 
mentioned  in  the  application  for  proceedings  to  be  taken. 

7.  The  registrar  oi  the  county  court,  at  the  time  that  he  issues  the  notices 
in  proceedings  for  the  revocation  of  the  grant  of  probate  or  letten  of  ad- 
ministration, shall  give  notice  by  post,  according  to  Form  C,  annexed,  to 
^e  district  registrar  by  whom  the  probate  or  letters  of  administration  has 
been  granted,  to  produce  the  original  will  or  other  neoessair  documents  at 
the  county  court  at  which  the  matter  of  the  application  will  be  considered. 

*  8.  The  certificate  to  be  given  by  Uie  registrar  of  a  connty  conrt  under 

sect  55  of  20  &  21  Vict.  c.  77,  shall  be  according  to  Form  D,  annexed;  and 
on  or  before  the  day  mentioned  in  the  notice,  the  plaintiff  shall  deliver  to 
the  registrar  such  form,  stamped  with  the  proper  duty  thereon,  and  the 
cause  shall  not  proceed  until  such  form  duly  stamped  is  so  delivered :  pn>- 

(a)  The  ttanqN  to  be  used  In  the  ooanty  ooorts  under  the  set  SO  ft  SI  Viet  c.  77,  esa  Iw 
obtained  of  the  dlflarant  looal  dietrlhaton  of  etampe. 
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vided  that  the  defendant  maj  procure  and  deliver  such  form  dolj  stamped, 
if  the  plaintiff  shall  have  neglected  to  deliver  snch  form  so  stamped. 

9.  Upon  the  day  mention^  in  the  notice  the  jadge,  whether  both  parties 
are  then  before  him  or  not,  may  proceed  to  consider  the  matter  of  the  appli- 
cation, and  to  make  a  decree  thereon,  or  he  may  adjonrn  the  proceedings 
from  time  to  time  as  he  may  think  fit 

10.  The  decree  shall  be  according  to  Form  E,  annexed,  and  a  copy  of 
such  decree  shall  be  sent  by  post  to  uie  plaintiff  and  defendant 

1 1.  Where  application  tor  probate  or  letters  of  administration  has  been 
made  at  the  principal  registry,  and  any  contentions  matter  shall  arise  ont 
of  snch  application,  and  the  jndge  of  the  Court  of  Probate  shall  send  the 
cause  to  a  county  court,  the  registrar,  upon  the  receipt  of  such  cause,  shall 
forthwith  issue  a  notice,  according  to  Form  B,  in  the  schedule,  both  to  the 

Elaintiff  and  defendant^  without  any  application  being  made  to  the  court 
y  the  plaintiff. 

12.  In  proceeding  for  which  rules  and  orders  are  not  hereby  proyided 
the  rules  and  practice  of  the  Court  of  Probate  shall  be  followed  so  f«r  as 
they  are  applicable. 

18.  The  enactments,  practice  and  forms  in  force  and  used  in  the  county 
courts  shall,  subject  to  the  foregoing  rules  and  orders,  be  adopted  with 
reference  to  proceedings  in  the  county  courts  in  matters  of  probate  or 
letters  of  administration,  so  far  as  the  same  are  applicable,  mutatit  mu- 
tandis. 

In  pursuance  of  the  powers  vested  in  us  by  the  appointment  of  the  Lord 
Chancellor  under  the  provisions  of  the  statute  19  &  20  Vict  c.  108,  we, 
James  Manning,  John  Herbert  Koe,  Edward  Cooke,  John  Worlledge  and 
William  Fumer,  have,  under  the  provisions  of  the  statute  20  &  21  Vict 
c.  77,  framed  the  above  rules  and  oixlers,  and  we  do  hereby  certify  the  same 
to  the  Lord  Chancellor  accordingly. 

James  Manning. 

John  Herbert  Eoe. 

Edward  Cooke. 

John  Worlledge. 

William  Furner. 

I  «>proye  of  the  above  to  come  into  force  on  the  4th  day  of  February, 
1858. 

Cranworth,  C. 


* 


•  • 


s 
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FORMS, 


I    .  *  .  Wkkk  are  to  he  followed  ae  nearlif  as  the  ciremm9iame€  qfmel 

I  case  will  allow. 


[summ  let.  sd 

Form  A. 


Application  to  a  comity  court  for  proceedines  to  be  taken  under  tkc 
20  &  21  Vict  c.  77,  for  amending  the  law  relafcing  lo  probntea  and  Id 
of  administration  in  England. 

I,  A.  B.  of  [or  C.  D.,  proctor,  Bolidtor  or  nJUanmj  of  A.  S 

,  ],  do  herebj  apply  to  the  jndge  of  the  abore  court  ror  a  decve 

I    •  be  made  by  him,  accordmg  to  the  proTisions  of  the  abore  act,  for  the  gi 

I  [or  revocation]  of  probate  of  the  will  [or  letters  of  adminiirtrmtioo  in 

eoods]  of  [here  insert  name  and  address  ef  testator  or  intestate'] ;  i 
I  hereby  state  that  the  person  who  has  applied  for  probate  or  leMen 
administration  [or  who  nas  obtained  probate  or  letters  of  administrati 
I  or  is  the  party  against  whom  this  apphcation  is  made]  is  E.  F.  of 

A.  B.  [or  C.  D.,  proctor,  sdlicitoi 
i  attorney  of  A.  B.  of  .] 


^  Form  B. 

*  (Seal.) 

In  the  county  oonit  of  holden  at 

Between  A.  B.,  plaintiff, 

•  ;*  [address] 

and 

C.  D.,  defendant, 

[address] 

Take  notice,  that  at  a  county  court  to  be  holden  at         on  the  c 

of  at  Uie  hour  of  '  in  the  noon,  the  judffo  of  this  co 

will  proceed  to  make  a  decree  for  the  grant  [or  revocation]  of  probata 

the  will  [or  letters  of  administration  in  the  goods]  of  [Km  insert  na 

^  and  address  of  testator  or  intestate] ,  unless  cause  be  then  shown  to 

I  contrary;  and  you  are  hereby  informed,  that,  if  you  do  not  attend  on  ti 

day,  the  judge  may  proceed  to  make  such  decree  in  your  absence. 

Dated  this  day  of  18    . 

t  ^  To  the  plaintiff  [or  defendant].  Registrar  of  the  conil 

t  Hours  of  attendance  at  the  office  of  the  registrar  [place  of  qfiee]  from 

till  four,  except  on  when  the  office  will  be  closed  at  one. 
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FonnC. 
(Seal.) 
In  the  comity  court  of  holden  at 

Between  A.  B.,  plaintiff, 

and 
C.  D.,  defendant. 

Whereas  an  application  has  been  made  to  this  court  to  revoke  the  grant 
of  probate  of  the  will  [or  letters  of  administration  granted  bj  yon  in  the 
goods]  of  [here  insert  the  name  and  address  of  the  tegtator  or  intestate"] ; 
and  whereas  the  matter  of  snch  application  will  be  considered  by  the  judge 
of  this  court  on  the  day  of  at  the  hour  of  in  the 

noon,  I  therefore  request  that  yon  will  cause  to  be  produced  before  the 
jud^  on  that  day  [the  will  (a),  and]  all  documents  which  are  in  your  pos- 
session relating  to  the  matter. 

Dated  this  day  of  18    . 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office]  from  ten 
till  four,  except  on  when  the  office  will  be  closed  at  one. 


[Stamp  40«.] 
FonnD. 

Certificate  of  a  Begirtrar  of  a  County  Court,  under  boq^.  65  of  20  &  21 

VicL  c  77. 
(Seal.) 
In  Uie  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 

[address] 
and 
C.  D.,  defendant, 
[address] 

I,  A.  B.,  r^fistrar  of  the  above  court,  do  hereby  certify,  that  the  follow- 
ing decree  was  made  in  the  above  cause. 

[Here  set  out  the  decree^ 
C^ertified  under  the  seal  of  the  court,  this  day  of  18    . 

Begistrar  of  the  court 


Form  E. 

(Seal) 
In  Uie  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant 

Upon  the  hearing  of  the  application  in  this  cansei  at  a  court  holden  this 
day,  it  is  decreed  as  follows: 

[Here  set  ovt  the  decree,] 
and  it  is  ordered,  that  the  do  pay  the  sum  of  for  the  's 

(a)  To  be  left  oat  where  adminlstntloo  witboat  will  annexed  Iim  been  gnuted. 
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costs,  and  that  the  same  be  paid  to  the  registrar  of  this  conrt  on  the 
day  of  18    . 

Griyen  nnder  the  seal  of  this  court,  this  daj  of  18     . 

By  order  of  the  court, 

Begistrar 
Hours  of  attendance  at  the  office  of  the  registrar  [jflaee  of  ojffice}  from 
4  '  till  four,  except  on  when  the  office  will  be  closed  at  one. 


I* 
«  - 


r 


V 


'« 


.     I 

I    • 


I 


f 
I 

i 


[>1#  the  above  fonns  mill  seldom  be  required,  they  are  not  to  he primt 
but  are  to  be  written  on  foolscap  paper."] 

N.B.— 7^  Rules  of  the  Court  of  Probate  and  for  the  IHstriet  Re^ 
I  trars  in  "  Non-Contentious"  business  are  not  given,  as  the  C&untf  On 

' '  ha*  only  jurisdiction  in  contentieus  matters. 


SCALE  OF  COSTS. 


The  same  costs  and  charges  as  are  now  paid  to  coonsel  and  attoiiMj  i 

the  county  courts  under  the  proyisions  of  section  83  of  the  Act  19  ft  i 

,  Vict  c.  108,  shall  be  paid  to  counsel,  proctors,  solicitors  and  attomeyB  i 

I  respect  of  proceedings  in  the  county  courts  under  the  Acts  20  &  21  Vic 

c.  77,  and  21  &  22  Vict.  c.  95,  except  that  the  i^  to  counsel  and  cleik  ma 
\  be  a  sum  not  exceeding  bl,  10#. 

In  pursuance  of  the  powers  yested  in  us  by  the  Acts  19  &  20  Vict  c  10( 
and  21  &  22  Vict.  c.  95,  we  haye  framed  the  aboye,  and  we  do  h«:eby  oei 
tify  the  same  to  the  Lord  Chancellor  accordingly. 

J.  Manning. 

J.  H.  KoB. 

£.  Cooks. 

j.  wobli^kdoi. 

W.  FUBNKB. 


I  approye  of  the  aboye  to  come  into  force  in  all  county  courts  on  the  lit! 
day  of  January,  1859. 

Chslmbfobd,  C. 
3  January,  1859. 
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THE  ALKALI  ACT,  1863. 


26  &  27  VICT.  CAP.  124. 

An  Act  for  the  more  effectual  Condensation  of  Muriatic 
Acid  Gas  in  Alkali  Works.  [2%th  July,  1868.] 

Whereas  it  is  expedient  to  proyide  for  the  better  condenaatioii  of  the 
muriatic  acid  eas  evolyed  in  alkali  works ;  be  it  enacted  by  tibie  Qaeen*8 
most  excellent  Majesty,  by  and  with  the  adrice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  This  act  may  be  cited  as  the  '<  Alkali  Act,  1868." 

2.  This  act  shall  come  into  operation  on  the  first  day  of  Jannaiy,  one 
thousand  eight  hundred  and  sixty-four. 

8.  The  term  '*  alkali  work,"  as  hereinafter  used,  shall  mean  eveiy  work  interpretation  of 
for  the  manufacture  of  alkali  sulphate  of  soda,  or  sulphate  of  potash,  in  t«nn». 
which  muriatic  acid  gas  is  eyolyed : 

The  term  **  owner/'  as  hereinafter  used,  shall  mean  the  lessee  or  occupier 
or  any  other  person  carrying  on  any  alkali  work : 

The  term  **  tiie  inspector"  shall  mean  the  inspector  to  be  appointed  under 
this  act 

4.  Eyery  alkali  work  shall  be  earned  on  in  such  a  manner  as  to  secure  Aa  tothe  eon- 
the  condensation  to  the  satisfaction  of  the  inspector,  deriyed  from  his  own  daet  of  alkali 
examination  or  from  that  of  a  sub-inspector,  of  not  less  than  ninety-fiye  ^^i*^* 
per  centum  of  the  muriatic  gas  eyolyed  therein:  proyided  alwajrs,  that 
nothing  herein  contained  shall  entitle  the  inspector  to  direct  any  alteration 
to  be  made  in  the  process  of  manufacture  or  the  apparatus  used  therein. 

If  any  alkali  work  is  carried  on  in  contrayention  of  this  section,  the 
owner  of  ^at  work  shall,  on  its  being  made  to  appear  to  the  court  before 
which  any  proceedings  for  reooyery  of  a  penalty  may  be  instituted  that 
ninety-fiye  per  centum  at  least  of  the  muriatic  acid  gas  eyolyed  in  such 
work  has  not  been  condensed,  be  deemed  to  be  g^ty  of  an  offence  against 
this  act,  and  be  subject  in  respect  of  the  first  conriction  to  a  penalty  not 
exceeding  fifty  pounds,  and  in  respect  of  eyeiy  offence  after  a  preyious 
conviction  to  a  penalty  not  exceeding  one  hundred  pounds:  provided 
always,  that  no  such  owner  shall  be  convicted  of  more  than  one  such 
offence  in  respect  of  any  one  day :  provided  also,  that  no  such  penalty  shall 
be  inflicted  unless  the  inspector  shall  produce  bdPore  the  court  having  cog- 
nizance of  the  matter  a  statement  in  writing  of  the  facts  on  which  hen»unas 
his  opinion  that  ninety-five  per  centum  of  the  muriatic  acid  gas  evolved  in 
the  alkali  work  is  not  condensed  therein,  and  serve  a  copy  thereof  with  the 
process  commencing  the  proceedings. 
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Owner  to  be 
liable  for  offenoee 
In  the  lint  in- 
stance, aniens  he 
prove  that  the 
offence  was  com- 
mitted by  some 
agent,  frc,  wlth- 
oot  his  know- 
ledge, in  which 
case  such  agent, 
Ac,  to  be  liable. 


As  to  the  regis- 
tration of  alkaU 
works. 


Appointment  of 
iiMpectors. 


What  persons 
dijiqualifled 
from  acting  as 
Inspectors. 


Dntiesand 
powers  of  In* 
qiector. 


5.  The  owner  of  any  alkali  work  in  which  any  offence  against  this  i 
has  been  proyed  to  have  been  committed,  and  for  which  a  pecaniary  penal 
may  be  imposed,  shall  in  every  cam  be  deemed  to  havo  committed  tl 
offence,  and  shall  be  liable  to  pay  the  penalty,  unless  he  shall  prove  to  tl 
satisfaction  of  the  conrt  before  which  any  action  shall  be  brought  for  tl 
recovery  of  such  penalty  that  he  has  nscd  due  diligence  to  comply  with  az 
to  enforce  the  execution  of  this  act,  and  that  the  offence  in  qnestion  wi 
committed  by  some  i^nt,  servant,  or  workman,  whom  he  Bhall  charge  I 
name  as  the  actaal  offender,  without  his  knowledge,  conaant,  or  conniraoo 
in  which  case  such  agent,  servant,  or  workman  shall  be  liable  to  and  nu 
be  sued  for  the  payment  of  the  penalty,  and  of  the  costs  of  all  proceeding 
which  may  be  taken  for  the  recovery  thereof,  either  against  himself  < 
against  the  owner  under  this  act :  provided  that  it  shall  m  lawful  for  tli 
insi)ector  to  proceed  in  the  first  action  against  the  person  whom  he  sha 
believe  to  be  the  actual  offender,  without  nrst  proceeding  against  the  ownei 
in  any  case  in  which  it  shall  be  made  to  appear  to  the  satisfaction  of  sue 
inspector  that  the  owner  has  used  all  due  diligence  to  comply  with  and  t 
enforce  the  execution  of  this  act,  and  that  the  offence  has  been  committe 
by  the  person  whom  he  may  charge  therewith  without  the  knowledge,  con 
sent,  or  connivance  of  the  owner,  and  in  contravention  of  his  orden, 

6.  No  alkali  work  shall  at  any  time  after  the  expiration  of  three  month 
after  the  appointment  of  the  inspects  be  carried  on  or  prosecuted  nnti 
such  work  has  1)ccn  registered  by  the  owner  with  the  inspector.  In  even 
register  hereby  required  to  be  made  there  shall  be  inserted  the  name  in  fnl 
of  the  owner,  and  of  the  parish  or  township  in  which  the  work  is  situate 
and  within  one  month  after  the  change  of  ownership  in  any  such  work  tlM 
register  of  such  work  shall  be  amended  by  inserting  the  name  of  the  nev 
owner ;  and  if  anv  alkali  work  is  carried  on  in  contravention  of  tills  sectioo 
the  owner  thereof  shall,  on  conviction,  l>e  deemed  to  be  guilty  of  an  offence 
against  this  act,  and  shall  be  subject  to  a  penalty  not  exceeding  five  poinidi 
for  every  day  during  which  such  work  shall  have  been  so  carried  on. 

7.  For  the  purpose  of  carrying  into  effect  the  provisions  of  this  act,  the 
Board  of  Trade  may  from  time  to  time  appoint  any  fit  and  proper  penon 
to  be  inspector  of  lUkali  works  under  this  act,  and  may  from  time  to  time 
remove  any  inspector  so  appointed,  and  appoint  another  person  in  his  place. 
The  Board  of  Trade  may  also,  on  application  of  the  inspector,  from  time 
to  time  appoint  and  remove  such  sub-ini^)ector  or  sub-inspectors  as  the  said 
board  may  deem  necessary  for  the  purpose  of  canring  this  act  into  effect 
Notice  of  the  appointment  of  such  inspector  and  sub-inspector  shsll  be  pab- 
liflhed  in  the  "  London  Gazette,"  and  a  copy  of  the  gazette  shall  be  evidence 
of  the  appointment  made. 

8.  No  person,  either  directly  or  indirectly  acting  or  practising  as  a  land 
agent,  or  directly  or  indirectly  engaged  in  any  mann^ctnre,  or  Interested 
in  any  patent  in  or  according  to  which  the  decomposition  of  salt  or  the 
condensation  of  muriatic  acid  gas  may  be  effected,  shall  act  as  an  inqiectoi 
or  sub-inspector  under  this  act. 

9.  It  shall  be  the  duty  of  every  inspector  under  this  act  to  ascertidn  from 
time  to  time  that  all  the  alkfdi  works  are  carried  on  in  conformity  with  the 
provisions  of  this  act,  and  to  enforce  the  said  provisions,  and  to  cause  notice 
to  be  given  to  every  owner  whose  work  shall  be  carried  on  in  contraventi(« 
of  this  act  of  the  commission  of  such  offence  as  soon  as  conveniently  may 
be  after  the  commission  thereof ;  and  with  a  view  to  the  performance  of 
that  duty  he  or  any  sub-inspector  may  at  all  reasonable  times,  by  day  and  bj 
night,  without  giving  previous  notice,  but  so  as  not  to  interrupt  the  pmccsa 
of  the  manufacture,  enter  upon  and  inspect  any  alkali  work,  and  examine 
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into  the  efficiency  of  the  condensing  apparatns,  and  the  quantity  of  mnriatic 
acid  gas  condensed,  and  generallj  in  all  matters  and  works  tending  to  show 
compliance  or  non-comtmance  with  the  provisions  of  this  act  And  the 
owner  of  snch  works,  npon  demand  of  the  inspector,  shall  within  a  reason- 
able time  f  nmidi  him  with  a  plan,  to  be  kept  secret  by  such  inspector,  of 
those  parts  of  snch  works  in  which  the  decomposition  ai  salt  or  odier  pro- 
cess causing  the  evolntion  of  mnriatic  acid  gas  or  the  condensation  thereof 
is  carried  on. 

It  shall  be  lawful  for  the  inspector  or  any  snb-inspector  under  his  direc- 
tion, but  so  as  not  to  interfere  with  the  process  of  the  manufacture,  to  apply 
any  tests  or  make  an^  experiments  he  ma^  think  proper  for  the  purpose  of 
ascertaining  the  efficiency  of  the  condensmff  apparatus,  or  the  quantity  of 
gas  condensed  ;  and  the  owner  or  agent  of  the  works  shall  be  deemed  to  be 
guilty  of  an  offence  against  this  act  unless  he  renders  to  the  said  inspector 
or  sub-inspector  all  necessary  facilities  for  their  entry,  examination  and 
testing. 

10.  SaXariet  of  Intpeetors, 

11.  Eyery  person  who  wilfully  obstmcts  any  inspector  or  snb-inepector  oenerai  penalties 
in  the  execution  of  this  act,  and  every  owner  of  any  alkali  work  who  re-  oovioutloii  «l 
fuses  or  neglects  to  afford  to  the  inspector  or  sub-inspector  the  fiicilities  *^ 
necessary  for  making  any  entir,  inspection,  examination  or  testing  under 

this  act,  or  who  neglects  or  wilfully  violates  any  provision  of  this  act,  for 
the  neglect  or  violation  of  which  no  other  penalty  is  by  this  act  imposed, 
shall  be  guil^  of  an  offence  within  the  meaning  of  tMs  act,  and  tkiXl  for 
every  such  offence  incur  a  penalty  not  exceeding  ten  pounds. 

12.  Inspector  to  report  to  Parliament, 

13.  Power  of  omners  to  make  special  rules, 

14.  The  following  regulations  shall  be  enacted  with  respect  to  there-  As  to  raooroT' of 
covcry  in  England  of  penalties  for  offences  other  than  offences  against  a  penalties  in 
special  rule:-  ^  SS^eSLT***" 

Every  such  penalty  shall  be  recovered  by  action  in  the  county  court  against  a  special 
having  jurisdiction  in  the  district  in  which  the  alkali  works  are  rale, 
situate  in  respect  of  which  the  penalty  arises : 

The  action  shall  be  brought,  with  the  sanction  of  the  Board  of  Trade, 
by  the  in^)ector  appointed  under  this  act,  within  three  months  after 
the  commission  of  the  offence,  and  for  the  purposes  of  such  action 
the  penalty  shall  be  deemed  to  be  a  debt  due  to  such  inspector : 

The  plaintiff  in  any  action  for  a  penalty  under  this  act  shall  be  pre- 
sumed to  be  the  inspector  appointed  under  this  act,  until  the  con- 
trary is  proved  by  the  defendant : 

The  court  mi^,  upon  the  application  of  either  party,  appoint  a  person 
to  take  down  m  writing  the  evidence  of  the  witnesses,  and  may 
award  to  that  person  Buai  compensation  as  the  court  thinks  just : 

The  amount  of  compensation  awarded  by  the  judge  shall  be  deemed  to 
be  costs  in  the  cause : 

If  cither  party  in  any  action  for  a  penalty  under  this  act  feels  aggrieved 
by  the  decision  oi  the  court  in  point  of  law,  or  on  the  ments,  or  in 
respect  of  the  admission  or  rejection  of  any  evidence,  he  may  appeal 
from  that  decision  to  any  of  the  superior  courts  of  common  law  at 
Westminster : 

The  appeal  shall  be  in  the  form  of  a  special  case  to  be  agreed  upon 
by  Doth  parties  or  their  attorneys;  and  if  they  cannot  agree  to  be 
settled  by  the  judge  of  the  county  court  upon  uie  application  of  the 
parties  or  their  attorneys : 


^r ;  •' 
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^%       '  Th«  court  of  appeal  maj  draw  any  inference  from  the  facta  ati 

..|i  ;  the  ease  that  a  jarj  might  draw  from  facts  stated  b J  witoeaeo 

' '  I    i  Subject  to  the  prorisions  of  this  section,  all  the  enactments,  mU 

orders  relating  to  proceedings  in  actions  in  coonty  ooiirts»  1 

'    '  enforcing  judgments  in  connty  courts,  and  appeals  from  deciai< 

.  ;  the  county  court  judges,  and  to  the  conditions  of  such  appeah 

....  to  the  power  of  the  superior  courts  on  such  appeals,  ahaU  ap] 

•  i   '  ;  an  action  for  a  penalty  under  this  act,  and  to  an  i4>peal  from 
^   ,^  *  action,  in  the  same  manner  as  if  such  action  and  i^)pcal  relal 

\  ft  matter  within  the  ordinary  jurisdiction  of  the  court : 

'  11  Vict,  c  hLxi.             Within  the  city  of  London  and  the  liberties  thereof  the  dierifEs*  4 

'    '    ,  \  established  by  a  local  act  passed  in  the  eleyenth  year  of  the  lei, 

•  ,    v  '  her  present  Majesty,  chapter  serenty-one,  intituled  **  An  Act  fc 
.  [  more  easy  Recovery  of  Small  Debts  and  Demands  within  the 

I  ;    «  ■ '  of  London  and  the  Liberties  thereof,"  shall  be  deemed  to  hi 

\  county  court  haying  jurisdiction  in  the  case. 

f  i  ■ 

J  ;   ^  !  15  &  16.  At  to  recovery  of  penalHes  in  Scotland  and  Ireland. 


'n 


» 


ApplloUkm  of  17.  All  penalties  recoTered  under  this  act,  except  in  respect  of  off 

.  penaitiM.  against  a  ^)ecial  rule,  shall  be  paid  into  the  receipt  of  hear  Maj< 

exchequer  in  such  manner  as  the  Commissioners  of  the  Treasoiy 
determine. 
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I  ~       •  18.  At  to  recovery  of  pendUiei  for  offeneei  agaimt 

'  hy  ownert, 

19.  This  act  shall  continue  in  force  to  the  first  day  of  July,  one  tfaov 
i  eight  hundred  and  sixty-eight,  and  no  longer. 
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ORDER  IN  COUNCIL. 


COMMON  LAW  PROCEDURE  ACT,  1854. 

At  the  Court  at  Windsor,  the  18th  daj  of  Norember,  1867. 

PBBSENT: 

The  Qaeen's  most  Excellent  Majestj  in  Council. 

Whereas  hj  "  The  Common  Law  Procedure  Act,  1854,"  it  is  enacted 
that  it  shall  be  lawful  for  her  Majesty,  from  time  to  time,  by  an  order  in 
council,  to  direct  that  all  or  any  part  ot  the  provisions  of  the  said  act  shall 
apply  to  all  or  any  court  or  courts  of  record  in  England  and  Wales,  and 
that  within  one  month  after  such  order  shall  have  been  made  and  published 
in  the  *'  London  Gazette"  such  provision  shall  extend  and  apply  in  manner 
directed  by  such  order,  and  that  any  such  order  may  be,  in  like  manner, 
from  time  to  time  annulled ;  and  that  in  and  by  such  order  her  Majesty 
may  direct  b^  whom  any  powers  or  duties  incident  to  the  provisions  applied 
under  the  said  act  shall  and  may  be  exercised  with  respect  to  matters  in 
such  court  or  courts,  and  may  make  any  orders  or  reenlations  which  may 
be  deemed  reqaioite  for  carrying  into  option  in  nXconrt  or  coorta  tl^ 
provisions  so  applied: 

And  whereas  it  has  seemed  fit  to  her  Majesty,  by  and  with  the  advice  of 
her  privy  council,  that  certain  of  the  provisions  of  tibe  said  act  should  be 
extended  and  applied  to  all  the  courts  of  record  estabUshed  under  the  pro- 
visions of  "  The  County  Courts  Act,  1846,"  and  also  to  the  city  of  London 
court  of  record  as  constituted  by  **  The  County  Courts  Act,  1867:" 

Now,  therefore,  her  Majesty,  by  and  with  the  advice  aforesaid,  is  pleased 
to  order,  and  it  is  hereby  ordered,  that  the  provisions  contained  in  sections 
fifty,  fifty-one,  fifty-two,  fifty-three,  fifty-four,  sixty,  sixty-one,  sixty-two, 
sixty-three,  sixty-four,  sixty-five,  sixty-six,  sixty-seven,  eighty-three, 
eighty-four,  eighty-five  and  eighty-six  of  **  The  Common  Law  Procedure 
Act,  1854,"  shall  apply  to  the  said  courts  of  record. 

And  her  Majesty  is  further  pleased,  by  and  with  the  advice  aforesaid,  to 
direct  that  the  powers  and  duties  incident  to  the  above-mentioned  pro- 
visions of  *'The  Common  Law  Procedure  Act,  1854,"  with  respect  to  mat- 
ters in  the  said  courts  of  record,  shall  and  may  be  exercised  by  the  judges 
of  the  said  courts  respectively,  or  their  respective  deputies,  and  to  order 
that  the  statutes,  rules  of  practice,  orders  and  forms  in  force  and  used  in 
the  said  courts  of  record  shall  be  adopted  with  reference  to  proceedings  had 
in  such  courts  under  the  above-mentioned  provisions  of  "  The  Common 
Law  Procedure  Act,  1854,"  so  far  as  the  same  are  applicable,  mutatis 
mutandis. 

(Signed)       Abthub  Helps. 
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COMMON  LAW  PROCEDURE,  1854. 


f  • 


17  &  18  VICT.  CAP.  125. 

comroHLAw      An  Act  for  the  further  Amendment  of  the  Process^  Pre 
1854.       '  and  Mode  of  Pleading  in  and  enlarging  the  JTurisd 

of  the  Superior  Courts  of  Common  Law  at  Westmii 
and  of  the  Superior  Courts  of  Common  Law  oj 
Counties  Palatine  of  Lancaster  and  Durham. 

[12M  August^  185 

Power  to  Adjonra        XIX.  It  shall  be  la^-fal  for  the  court  or  jadge,  at  the  trial  of  any 
^*^^  where  they  or  he  may  deem  it  right  for  the  purposes  of  justice,  to  on 

adjoumment  for  such  time,  and  subject  to  such  terms  and  oonditioiifl; 

costs  and  otherwise,  as  they  or  he  may  think  fit. 


▲fflrmatioii  in- 
■tcftd  of  oath  in 
certain 


'■     W 


PeitoDf  making  a 
bUse  afflrmation 
to  be  tabject  to 
the  Mune  ponlsh- 
ment  ae  for  per- 
ivory. 


How  fur  a  party 
may  diacredit  hlf 
own  witneH. 


XX.  If  any  person  called  as  a  witness,  or  required  or  desmne  to 
an  affidayit  or  deposition,  shall  refuse  or  be  unwilling  ftom  aflegei 
Bcicntious  motives  to  bo  sworn,  it  shall  be  lawful  for  the  court  or  ]n< 
other  presiding  officer,  or  person  qualified  to  take  affidavits  or  deposi 
upon  being  satisfied  of  the  sincerity  of  such  objection,  to  permit  sad 
son,  instead  of  being  sworn,  to  make  his  or  her  solenm  affinnation  or 
ration  in  the  words  following;  videlicet, 

"  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare,  thi 
"  taking  of  any  oath  b,  according  to  my  religious  belief,  nnlawfol ; 
**  do  also  solemnly,  sincerely,  and  truly  afiirm  and  declare,  &c." 

Which  solemn  affirmation  and  declaration  shall  be  of  the  same  fon 
effect  as  if  such  person  had  taken  an  oath  in  the  usual  form. 

XXI.  If  any  person  making  such  solemn  affirmation  or  declaratioc 
wilfully,  falsely,  and  corruptly  affirm  or  declare  any  matter  or  thing,  i 
if  the  same  had  been  sworn  in  the  usual  form,  would  haye  amonn 
wilful  and  corrupt  perjury,  every  such  person  so  offending  shall  inc 
same  penalties  as  by  the  laws  and  statutes  of  this  kin^^m  are  oi 
be  enacted  or  proyided  against  persons  c<»ivicted  of  wilful  and  o 
perjury. 

XXII.  A  party  producing  a  witness  shall  not  be  allowed  to  impea 
credit  by  general  evidence  of  bad  character,  but  he  may,  in  case  the  n 
shall  in  the  opinion  of  the  judge  prove  adverse,  contradict  him  by 
evidence,  or,  by  leave  of  the  judge,  prove  that  he  has  made  at  other 
a  statement  inconsistent  with  his  present  testimony ;  but  before  sud 
mentioned  proof  can  be  given,  the  circumstances  of  the  supposed 
ment,  sufficient  to  designate  the  particular  occasion,  must  be  meni 
to  the  witness,  and  he  must  be  adced  whether  or  not  he  has  wift^f 
statement. 
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XXIII.  If  a  witness,  upon  cross^xamination  as  to  a  former  statement  Proof  of  contra, 
made  \ij  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent  ^^^'^  ^t^Sm% 
with  his  present  testimony,  does  not  distinctly  admit  that  he  has  made  ^taeitl 
such  statement,  proof  may  be  given  that  he  did  in  fact  make  it;  but 
before  such  proof  can  be  given,  the  circumstances  of  the  supposed  state- 
ment, sufficient  to  designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 
statement 

XXrV.  A  witness  may  be  cross-examined  as  to  previons  statements  CroM-examina- 
made  by  him  in  writing,  or  reduced  into  writing,  relative  to  the  subject-  *1?JL**  *<»  PJ®*^****" 
matter  of  the  cause  without  such  writing  being  shown  to  him  ;   but  if  it  Writing." 
is  intended  to  contradict  such  witness  by  the  writing,  his  attention  must, 
before  such  contradictory  proof  can  be  given,  be  called  to  those  parts  of 
the  writing  which  are  to  be  used  for  the  purpose  of  so  contradicting 
him :  provided  always,  that  it  shall  be  competent  for  the  judge  at  any 
time  during  the  trial,  to  require  the  production  of  the  writing  for  his 
inspection,  and  he  may  thereupon  make  such  use  of  it  for  the  purposes 
of  the  trial  as  he  shall  think  fit. 

XXV.  A  witness  in  any  cause  may  be  questioned  as  to  whether  he  has  Proof  of  previoat 
been  convicted  of  any  felony  or  misdemeanor,  and,  upon  being  so  quea-  conviction  of  a 
tioned,  if  he  either  denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful  Jj^j^  ™*^ 
for  the  opposite  party  to  prove  such  conviction;  and  a  certificate  containing 

the  substance  and  effect  only  (omitting  the  formal  part)  of  the  indictment 
and  conviction  for  such  offence,  purporting  to  be  signed  by  the  clerk  of  the 
court  or  other  officer  having  the  custody  of  the  records  of  the  court  where 
the  offender  was  convicted,  or  by  the  deputy  of  sndi  clerk  or  officer,  (for 
which  certificate  a  fee  of  five  shillings  and  no  more  shall  be  demanded  or 
taken.)  shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient  evidence 
of  the  said  conviction,  without  proof  of  the  signature  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 

XXVI.  It  shall  not  be  necessary  to  proye  by  the  attesting  witness  any  Attesttaiff  wltneifi 
instrument  to  the  validity  of  which  attestation  is  not  requisite;   and  snch  "••*  ~j*  ^^Sl!}***' 
instrument  may  be  proved  by  admission  or  otherwise,  as  if  there  had  been  ^^^     ovtain 
no  attesting  witness  thereto. 

XXYII.  Comparison  of  a  disputed  writing  with  any  writing  proved  to  Oomparlwm  of 
the  satisfaction  of  the  judge  to  be  genuine  shall  be  permitted  to  be  made  by  dUpoted  wrltlntf. 
witnesses ;  and  such  vnritings,  and  the  evidence  of  witnesses  respecting  tbie 
same,  may  be  submitted  to  the  court  and  jury  as  evidenoe  of  the  genuine- 
ness, or  otherwise,  of  the  writing  in  dispute. 


XXVHI.  Upon  the  production  of  any  document  aa  evidence  at  the  trial  Pmvlfioa  for 
of  any  cause,  it  shall  be  the  duty  of  the  officer  of  the  court  whose  duty  it  is  "'*"'*"•  ^???1, 
to  read  such  document  to  call  the  attention  of  the  judge  to  any  omission  or  "*•'**•  ■•*■•»* 
insufficiency  of  the  stamp ;  and  the  document,  if  unstamped  or  not  suffi- 
ciently stamped,  shall  not  be  received  in  evidence  until  the  whole  or  (as  the 
case  may  be)  the  deficiency  of  the  stamp  duty,  and  the  penalty  required  by 
statute,  together  with  the  additional  penalty  of  one  pound,  shall  have  been 
paid. 

XXIX.  Such  officer  of  the  court  shall,  upon  payment  to  him  of  the  whole  Oflloerof  the 
or  (as  the  case  may  be)  of  the  deficiency  of  the  stamp  duty  payable  upon  or  ">art  to  receive 
in  respect  of  such  document,  and  of  the  penalty  required  by  statute,  and  of  ^1^!^  ^^ 
the  additional  penalty  of  one  pound,  ^ve  a  receipt  for  the  amount  of  the 
duty  or  deficiency  which  the  judge  shidl  determine  to  be  payable,  and  also 
of  the  penalty,  and  thereupon  such  document  shall  be  admissible  in  evi- 
dence, saving  all  just  exceptions  on  other  groands;  and  an  entry  of  the  fact 
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of  snch  payment  and  of  the  amount  thereof  shall  be  made  in  a  book  kep 
Buch  officer  ;  and  such  officer  shall,  at  the  end  of  each  sittinga  or  maaxa 
the  case  may  be),  duly  make  a  return  to  the  commissionem  of  the  inl 
revenue  <»f  the  moneys,  if  any,  which  he  has  so  received  by  way  of  dut 
penalty,  distiny:uishin>^  between  such  money's,  and  stating  the  name  of 
cause  and  of  the  parties  from  whom  he  recciyed  such  moneys,  and  the  d 
if  any,  and  description  of  the  document  for  the  purpose  of  identifying 
same*;  and  he  shall  pay  over  the  said  moneys  to  the  receiver-geneiml  of 
inland  revenue,  or  to  such  person  as  the  said  commissioners  shall  appoin 
authorize  to  receive  the  same;  and  in  case  such  officer  shall  negled 
refuse  to  furnish  such  account,  or  to  pay  over  any  of  the  moneys  so  reoei 
by  him  as  aforesaid,  be  shall  be  liable  to  bo  proceeded  against  in  the  n 
ncr  directed  by  the  eighth  section  of  an  act  passed  in  the  session  of  psi 
mcnt  holden  in  the  thirteenth  and  fourteenth  years  of  the  reign  of 
present  Majesty,  intituled  "  An  Act  to  repeal  certain  Stamp  Duties,  so 
^nint  others  in*  lieu  thereof,  and  to  amend  the  Laws  relating  to  ^e  StJ 
Duties:"  and  the  said  commissioners  shall,  upon  request,  and  prodnctioi 
the  receipt  hereinbefore  mentioned,  cause  such  documents  to  be  stan 
with  the  proper  stamp  or  stani{)s  in  respect  of  the  sums  so  paid  as  af 
said  :  provided  always,  that  the  aforesaid  enactment  shall  not  exteud  to 
document  which  cannot  now  be  stamped  after  the  execution  thereof  on  ] 
ment  of  the  duty  and  a  penalty. 

XXX.  No  docimient  made  or  required  under  the  provisions  of  this 

shall  be  liable  to  any  stamp  duty. 

XXXI.  No  new  trial  shall  be  granted  by  reason  of  the  ruling  of  any  jv 
Uiat  the  stamp  upon  any  document  is  sufficient,  or  that  the  aoenment  ( 
not  require  a  stamp. 

L.  Upon  the  application  of  either  party  to  any  cause  or  other  ciyU  ] 
cecding  in  any  of  the  sui>crior  courts,  upon  an  affidavit  by  such  part] 
his  I)elief  that  any  document,  to  the  production  of  which  he  is  entitled 
the  purpose  of  discovery  or  otherwise,  is  in  the  possession  or  power  of 
opposite  party,  it  shall  be  lawful  for  the  court  or  judge  to  order  that 
party  against  whom  such  application  is  made,  or,  if  such  party  is  a  bi 
corporate,  that  some  officer  to  \)C  named  of  such  body  corporate  shall  mum 
on  affidavit,  stating  what  documents  he  or  they  has  or  have  in  his  or  tl 
possession  or  power  relating  to  the  matters  in  dispute,  or  what  be  knowi 
to  the  custody  they  or  any  of  them  are  in,  and  whether  he  or  they  obJ4 
or  object  (and  if  so,  on  what  grounds)  to  the  production  of  such  as  an 
his  or  their  possession  or  power  ;  and  upon  such  affidavit  being  made 
court  or  judge  may  make  such  further  oider  thereon  as  shall  be  jnat. 

Power  to  deUrer  LI.  In  all  causes  ifi  any  of  the  superior  courts,  by  order  of  the  oomrt  i 
written  interroga-  judge,  the  plaintiff  may,  with  the  declaration,  and  the  defendant  may  n 
tortas  to  oppoiite     ^^  pj^^  ^j.  q{i\^^y  of  them  by  leave  of  the  court  or  a  judge  may,  at  i 

other  time,  deliver  to  the  opposite  party  or  his  attorney  (provided  si 
party,  if  not  a  body  corporate,  would  be  liable  to  be  called  and  examii 
as  a  witness  upon  such  matter)  interrogatories  in  writing  upon  any  mal 
as  to  which  discovery  may  be  sought,  and  require  such  party,  or  in  the  c 
of  a  body  corporate  any  of  the  officers  of  such  body  corporate,  within 
days  to  answer  the  questions  in  writing  by  affidavit,  to  be  sworn  and  fi 
in  the  onlinary  way;  and  any  party  or  officer  omitting,  without  just  ca 
sufficiently  to  answer  all  questions  as  to  which  a  discovery  may  be  sou 
within  the  above  time,  or  such  extended  time  as  the  court  or  ajudge  al 
allow,  shall  be  deemed  to  have  committed  a  contempt  of  the  court,  and  si 
be  liable  to  be  proceeded  against  accordingly. 


Ko  document 
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the  party  proposing  to  inteirogate,  and  his  attome j  or  agent,  or,  in  the  case  interrogate,  and 
of  a  hody  corporate,  of  their  attorney  or  agent,  stating  that  the  deponents  *^  »tton»v« 
or  deponent  belieye  or  believes  that  the  party  propoein^  to  interrogate, 
whether  plaintiff  or  defendant,  will  deriye  material  benefit  m  the  canse  from 
the  discovery  which  he  seeks,  that  there  is  a  good  cause  of  action  or  defence 
upon  the  merits,  and,  if  the  application  be  made  on  the  part  of  the  de- 
fendant, that  the  discovery  is  not  sought  for  the  purpose  of  delay;  provided 
that  where  it  shall  happen  from  unavoidable  circumstances  that  the  plaintiff 
or  defendant  cannot  join  in  such  affidavit,  the  court  or  judge  may,  if  thej 
or  he  think  fit,  upon  affidavit  of  such  circumstances  by  which  the  party  is 
prevented  from  so  joining  therein,  allow  and  order  that  the  interrogatories 
may  be  delivered  without  such  affidavit. 

LIII.  In  case  of  omission,  without  just  cause,  to  answer  sufficiently  such  Oral  examination 
"written  interrogatories,  it  shall  be  lawful  for  the  court  or  a  judge,  at  their  J*  El'fiJ''  ^J*** 
or  his  discretion,  to  direct  an  oral  examination  of  the  interrogated  party,  as  ^^ 

to  such  points  as  they  or  he  may  direct,  before  a  judge  or  master ;  and  the 
court  or  judge  may  by  such  rule. or  order,  or  any  subsequent  rule  or  order, 
command  the  attendance  of  such  party  or  parties  before  the  person  appointed 
to  take  such  examination,  for  the  purpose  of  being  orally  examined  as  afore- 
said, or  the  production  of  any  writings  or  other  documents  to  be  mentioned 
in  such  rule  or  order,  and  may  impose  therein  such  terms  as  to  such  exami- 
nation, and  the  costs  of  the  application,  and  of  the  proceedings  thereon, 
and  otherwise,  as  to  such  court  or  judge  shall  seem  just. 

LIV.  Such  rule  or  order  shall  have  the  same  force  and  effect,  and  may  Proceedings  upon 
be  proceeded  upon  in  like  manner,  as  an  order  made  under  the  said  herein-  '"^  "I*  **  wder. 
before-mentioned  act  passed  in  the  first  year  of  the  reign  of  his  late  Majesty 
king  William  the  fourth. 

LX.  It  shall  be  lawful  for  any  creditor  who  has  obtained  a  judgment  in  EzanUnatloki  6f 
any  of  the  superior  courte  to  apply  to  the  court  or  a  judge  for  a  rule  or  order  ^"^S^'JSi/J^^T, 
that  the  judgment  debtor  should  be  orally  examined  as  to  any  and  what  uiq, 
debts  are  owing  to  him  before  a  master  of  the  court,  or  such  other  person 
as  the  court  or  judge  shall  appoint;  and  the  court  or  judge  may  make  such 
rule  or  order  for  the  examination  of  snch  judgment  debtor,  and  for  the  pro- 
duction of  any  books  or  documents,  and  the  examination  shall  be  conducted 
in  the  same  manner,  as  in  the  case  of  an  oral  examination  of  an  opposite 
party  before  a  master  under  this  act 

LXI.  It  shall  be  lawful  for  a  judge,  upon  the  em  parte  application  of  snch  Judge  may  order 
judgment  creditor,  either  before  or  after  such  oral  examination,  and  upon  jn  •tt"<*n»«nt  of 
affidavit  by  himself  or  his  attorney  stating  that  j udgment  has  been  recovered,    * 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and  that  any  other  person 
is  indebted  to  the  judgment  debtor,  and  is  within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing  from  such  third  person  (hereinafter  called 
the  garnishee)  to  the  judgment  debtor  shall  be  attached  to  answer  the  judg- 
ment debt;  and  bv  the  same  or  any  subsequent  order  it  may  be  ordered  that 
the  garnishee  shall  appear  before  tiie  judge  or  a  master  of  ih&  court,  as  such 
judge  shall  appoint,  to  show  cause  why  he  should  not  pay  the  judgment 
creditor  the  debt  due  from  him  to  the  judgment  debtor,  or  so  mndi  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt 

LXn.  Service  of  an  order  that  debts  due  or  accruing  to  the  judgment  Order  for  attach- 
debtor,  shall  be  attached,  or  notice  thereof  to  the  garnishee,  in  such  manner  ?*^^  ^^^ 
as  the  judge  shall  direct,  shall  bind  snch  debts  innis  hands. 

LXIII.  If  the  garnishee  does  not  forthwith  pay  into  court  the  amount  Proceedings  to 
due  from  him  to  the  i udgment  debtor,  or  an  amount  equal  to  the  judgment  !jJ2j*°**^2lt  **"* 
debt,  and  does  not  dispute  the  debt  due  or  claimed  to  be  due  from  bim  to  j!SSS^£!St(£btoi? 
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the  judgment  debtor,  or  if  he  does  not  appear  upon  Bommoiis,  then  tl 
judge  maj  order  execution  to  issue,  and  it  may  be  sued  forth  accoidiiig^ 
without  any  previous  writ  or  process,  to  levy  the  amoant  doe  from  buc 
garnishee  towards  satisfaction  of  the  judgment  debt. 

LXIV.  If  the  garnishee  disputes  his  liability,  the  judge,  instead  of  makn^ 
an  order  that  execution  shall  issue,  may  order  that  the  judgment  credito 
riiall  be  at  liberty  to  proceed  against  the  garnishee  by  writ^  calling  opai 
him  to  show  cause  why  there  should  not  be  execution  against  turn  for  tb 
alleged  debt,  or  for  the  amount  due  to  the  judgment  debtor,  if  less  than  tb 
judgment  debt,  and  for  costs  of  suit;  and  the  proceedings  upon  such  sidi 
shall  be  the  same,  as  nearly  as  may  be,  as  upon  a  writ  of  reTivor  iasnec 
under  "  The  Common  Law  Procedure  Act,  1852." 

LXY.  Payment  made  by  or  execution  leried  upon  the  garnishee  xmdm 
any  such  proceeding  as  aioresaid  shall  be  a  valid  dischsi^  to  him  ai 
against  the  judgment  debtor  to  the  amount  paid  or  levied,  althongfa  suck 
proceeding  may  be  set  aside  or  the  judgment  reversed. 

LXVI.  In  each  of  the  superior  courts  there  shall  be  kept  at  the  masterli 
office  a  debt  attachment  book,  and  in  such  book  entries  shall  be  made  of 
the  attachment  and  proceedings  thereon,  with  names,  dates  and  statemeols 
of  the  amount  recovered,  and  otherwise ;  and  the  mode  of  keeping  sadi 
books  shall  be  the  same  in  all  the  courts;  and  copies  of  any  entries  made 
therein  may  be  taken  by  any  person,  upon  application  to  any  master. 

LXVIL  The  costs  of  any  application  for  an  attachment  of  debt  imder 
this  act,  and  of  any  proceedings  arising  from  or  incidental  to  such  appli- 
cation, shall  be  in  the  discretion  of  the  court  or  a  judge. 

LXXXm.  It  shall  be  lawful  for  the  defendant  or  plaintiff  in  replevin 
in  anv  cause  in  any  of  the  superior  courts  in  which,  if  judgment  were  ob- 
tained, he  would  be  entitled  to  relief  against  such  judgment  on  equitable 
grounds,  to  plead  Uie  facts  which  entitle  him  to  such  relief  by  way  of  de- 
fence, and  tne  said  courts  are  hereby  empowered  to  receive  such  defence 
by  way  of  plea;  provided  that  sach  plea  snail  begin  with  the  words  **fix 
defence  on  equitable  grounds,"  or  words  to  the  like  effect 

LXXXrV.  Anv  such  matter  which,  if  it  arose  before  or  during  the  time 
for  pleading,  would  be  an  answer  to  the  action  by  way  of  plea,  may,  if  it 
arise  liter  uie  lapse  of  the  period  during  which  it  could  be  pleaded,  be  set 
up  by  way  of  audita  querela. 

LXXXV.  The  plaintiff  may  reply,  in  answer  to  any  plea  of  the  de- 
fendant, facts  which  avoid  such  plea  upon  equitable  grounds ;  provided  that 
such  replication  shall  begin  with  the  words  **  for  replication  on  equitable 
g^unds,"  or  words  to  the  like  effect. 

LXXXYI.  Provided  always,  that  in  case  it  shall  appear  to  the  court 
or  any  judge  thereof  that  any  such  equitable  plea  or  ec^uitable  replication 
cannot  be  dealt  with  bv  a  court  of  law  so  as  to  do  justice  between  the 
parties,  it  shall  be  lawful  for  such  court  or  judge  to  order  the  same  to  be 
struck  out  on  such  terms  as  to  costs  and  otherwise  as  to  such  court  or  judge 
may  seem  reasonable. 

LXXXIX.  Any  person  who  shall,  upon  any  examination  upon  oath  or 
affirmation,  or  in  any  affidavit  in  proceedings  under  this  act,  wilfully  and 
corruptly  give  false  evidence,  or  wilfully  and  corruptly  swear  or  afflim  any- 
thing which  shall  be  false,  being  convicted  thereof,  shall  be  liabte  to  the 
penidties  of  wilful  and  corrupt  perjury. 
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Cin.  The  enactments  contained  in  sections  nineteen,  twenty,  twenty-  ^^°^|^*5?J^ 
one,  twenty-two,  twenty-three,  twentjr-four,  twenty-fire,  twenty-six,  twen^-  JJpjJ  jj  Jj^ 
seven,  twenty-eight,  twenty-nine,  thirty,  thirty-one,  and  thirty-two  of  this  civil  court  of 
act  shall  apply  and  extend  to  eyeiy  coort  of  ciyil  judicature  in  England  Jadicature  in 
and  Ireland.  ?»« »^  »°* 

CV.  It  shall  be  lawfnl  for  her  Majesty  from  time  to  time,  by  an  order  in  Her  Majestr  may 
conncil,  to  direct  that  all  or  any  part  of  the  provisions  of  this  act,  or  of  the  i^'Sto  •ctto'ex^ 
mles  to  be  made  in  pursuance  thereof,  shall  apply  to  all  or  any  court  or  tend  to  aoj  oourt 
courts  of  record  in  England  and  Wales,  and  within  one  month  after  such  of  nooid. 
order  shall  have  been  made  and  published  in  the  London  Oazette  such  pro- 
visions and  rules  respectively  shall  extend  and  apply  in  manner  directed  by 
such  order,  and  any  such  order  may  be  in  like  manner  from  time  to  time 
altered  and  annulled;  and  in  and  by  any  such  order  her  Majesty  may  direct 
by  whom  any  powers  or  duties  incident  to  the  provisions  applieid  under  this 
act,  or  the  Common  Law  Precedure  Act,  1852,  shall  and  may  be  exercised 
with  respect  to  matters  in  such  court  or  courts,  and  may  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for  carrying  into  operation 
in  such  court  or  courts  the  provisions  so  applied. 

CVL  In  citing  this  act  in  any  instrument,  document  or  proceeding  it  Short  tltto  of  set 
shall  be  sufficient  to  use  the  expression  *'  The  Common  Law  Proceduxe 
Act,  1854." 


•  J 


796 


Appendix, 


[16  ^  17  W 


I ; 


CUSTOMS  CONSOLIDATION,  1853. 


» 


/ 


*  ^ 


oomouDAnoM 

ACT,  18M. 


JnrlidlcttOD, 
peoftltlM  and  for- 
Idtaretf  how  to 
be  taed  tor. 


Proriso  where  the 
duties  And 
penalties  songht 
to  be  recovered 
shall  not  exceed 
10(M. 


Where  raits  for 
reoorery  of  duties 
and  penalties, 
though  not  ex- 
ceeding 100/., 
may  be  prose- 
cuted before  a 
superior  tribunal. 


16  &  17  VICT.  CAP.  107. 

An  Act  to  amend  and  consolidate  the  Laws  relating  to  tk 
Customs  of  the  United  Kingdom  and  of  the  Isle  of  Mat 
and  certain  Laws  relating  to  Trade  and  Navigation  am 
the  British  Possessions,  [20th  August,  1853. J 

As  to  the  course  of  Procedure  for  recovering  penalties  and  enfoccii^ 
forfeitures  ander  this  or  any  other  act  relating  to  the  customs: 

CCLXIIL  In  all  suits  or  proceedings  at  the  suit  of  the  crown  for  tin 
recoTery  of  any  duty  or  penalty,  or  the  enforcement  of  any  f(Hf eitnre  nndei 
this  or  any  act  relating  to  the  customs,  the  parties  thereto  shall  be  entitled 
to  recover  costs  against  each  other  in  the  same  manner  as  if  snch  suits  a 
proceedings  were  conducted  and  had  between  subject  and  subject,  and  die 
like  amendments  ma^  be  made  in  all  such  proceedings  by  the  judge  or  court 
as  may  now  be  made  in  civil  actions;  and  all  duties,  penalties  and  forfeitures 
incurred  under  or  imposed  by  this  or  any  other  act  relating  to  the  cnstoins, 
and  the  liability  to  forfeiture  of  any  goods  seized  under  the  authority  thoieof, 
shall  and  may,  except  as  is  hereinafter  provided,  be  sued  for,  prosecuted, 
determined  and  recovered  by  action  of  debt,  information  or  o&er  appro- 
priate proceeding  in  the  superior  courts  of  common  law  at  Westminster, 
bublin  or  Edinburgh,  or  in  the  royal  courts  of  the  islands  of  Ouemsey, 
Jersey,  Aldemey,  Sark  or  Man  in  ihc  name  of  the  attomeys-general  for 
England  or  Ireland  respectively,  or  of  the  lord  advocate  of  Scotland,  or  of 
some  officer  of  customs  or  excise,  and  for  the  recovery  or  enforcement  of  any 
penalty  or  forfeiture,  by  information  in  the  name  of  some  officer  of  customs 
or  excise,  before  one  or  more  justice  or  justices  in  the  United  Kingdom,  or 
before  any  governor,  deputy  governor  or  deemster  or  other  magbtrate  in 
the  Isle  of  Man  and  the  Channel  Islands :  Provided  alwavs,  that  where  anr 
goods  shall  have  been  seized  in  the  United  Kingdom,  with  regard  to  whica 
the  amount  of  duties  or  penalties  claimed  by  the  crown  shall  not  exceed  the 
sum  of  one  hundred  pounds,  such  seizure  or  penalties  shall  not  be  sued  for 
or  enforced  in  any  of  the  said  superior  courts,  but  by  information  before  any 
one  or  more  justice  or  justices,  governor,  deputy  governor,  deemster  or 
other  magistrate  as  aforesaid,  or  hj  information,  suit  or  other  appropriate 
proceeding  in  the  county  courts,  if  in  England,  the  assistant  barristera 
courts,  if  in  Ireland,  and  the  sheriffs  courts,  if  in  Scotland;  for  which  pur- 
poses the  said  courts  respectively  shall  have  jurisdiction  in  snch  cases  to 
the  extent  of  one  hundred  pounds,  with  power  to  enforce  or  mitigate  any 
penalty  sought  to  be  recovered,  unless  upon  consideration  of  the  facts  and 
circumstances  of,  or  the  questions  of  law  involved  in,  any  case  so  excepted 
from  the  jurisdiction  of  the  superior  courts  of  common  law,  it  shall  appear 
to  the  commissioners  of  customs  desirable  that  such  case  should  bo  tneid  in 
a  superior  court;  in  which  case  the  said  commissioners  shall  certify  their 
opinion  that  it  is  a  proper  case  to  be  tried  in  the  said  superior  courts' to  the 
commissioners  of  the  treasury,  who  may  thereupon  make  and  issue  an  <xder 


; 


cap,  107.]  Customs  Consolidation,  1853.  797 

to  the  said  commissioners  of  customs,  anthorizing  them  to  bring  such  case 
in  snch  superior  court,  and  the  purport  of  such  order  shall  be  endorsed  on 
any  process  to  be  issued  out  of  such  court  in  such  case  at  the  suit  or  prose- 
cution of  the  crown  in  the  words  following :  "By  order  of  the  commissioners 
of  her  Majesty's  treasury,  this  case  appearing  to  them  to  be  a  fit  case  to  be 
tried  in  her  Majesty's  court  of  exchequer,"  and  the  same  shall  confer  juris- 
diction on  such  superior  court  to  try  such  case. 

CCCXVin.   Any  party  complaining  of  any  illegal  seizure  of  any  boat,  Actlom  for  illegal 
vessel  or  goods  may,  after  serrice  of  the  notice  in  writing  to  the  effect,  and  jSSf?"  «»«y  •* 
within  the  time  hereinbefore  provided  in  respect  to  the  bringing  of  any  court "  ^'^*'"* 
action  or  actions  in  the  superior  court  of  common  law,  and  in  case  no  sucn 
amends  as  hereinbefore  provided  shall  have  been  tendered,  proceed  against 
the  officer  by  whom  such  seizure  shall  have  been  made  by  plaint  in  the 
county  courts  in  England,  or  by  civil  bill  in  the  assistant  barrister's  court 
in  Ireland,  or  by  summons  in  the  sheriff's  courts  in  Scotland :  Provided 
always,  that  the  sum  claimed  for  damages  by  the  party  so  complaining  shall 
not  exceed  the  amount  to  which  the  jnnsdiction  of  the  said  courts  respec- 
tively is  limited. 

CCCXIX.  In  the  event  of  any  party  so  complaining  as  aforesaid  resorting  Venue  oonflned  to 
for  redress  to  the  county  courts  in  England,  the  action  shall  be  brought  *4r**^ij52* 
within  the  district  where  the  cause  of  action  shall  have  arisen,  and  the  pro-  "^  ^^'^ 
ceedings  and  conduct  of  the  suit  shall  be  regulated  as  nearly  as  the  circum- 
stances of  the  case  shall  allow  in  conformity  with  the  provisions  of  the  acts 
and  orders  which  govern  the  procedure  and  practice  of  the  said  courts ;  and 
such  right  of  appeal  shall  be  allowed  to  the  parties  as  is  provided  by  the 
county  courts  acts  in  other  actions  now  triable  by  such  courts :  Provided 
always,  that  in  every  such  suit  or  plaint  the  county  court  judge  shall  hear 
and  determine  such  case  without  the  assistance  of  a  jury,  and  that  no  order 
for  the  trial  thereof  by  a  jury  shall  be  made  by  any  county  court  judge, 
except  upon  the  written  consent  of  the  plaintiff  and  defendant. 

CCCXXin.  Any  person  appointed  to  be  solicitor  or  assistant  solicitor  of  SoUdtow,  eieriu 
her  Majesty's  customs,  or  any  clerk  duly  appointed  to  act  on  his  behalf  or  ^t^Sim^ 
under  his  or  their  directions,  shall  and  may  in  any  case  relating  to  the  conduct  ™*^ 
customs,  or  under  the  direction  of  the  commissioners  of  her  Majesty's 
treasury  or  customs,  act  as  counsel,  solicitor,  attorney  at  law,  advocate  or 
writer  to  the  signet  in  the  prosecution,  conduct  or  defence  of  any  such  case 
in  any  court,  jurisdiction  or  place  in  which  such  case  may  be  instituted,  and 
any  such  solicitor,  assistant  solicitor  or  clerk,  and  any  officer  or  officers  of 
customs,  under  the  order  and  directions  of  the  commissioners  of  customs, 
may  prosecute,  defend  or  conduct  any  proceeding  before  any  magistrate 
or  magistrates,  justices  or  justice  of  the  peace,  in  any  matter  relating  to  the 
customs,  to  be  heard  or  determined  by  him  or  them. 
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18  &  19  VICT.  CAP.  82. 

An  Act  to  amend  and  extend  the  Jurisdiction  of  the  Stannm 

Court.  [15M  June^  1855.] 

n.  The  words  "mine**  and  "mineral"  and  "miner,"  when  nsed  in  th 
act,  or  in  any  pleadings,  process  or  proceedings  in  the  said  conrt,  shai 
unless  otherwise  explained  or  qualified,  be  respectiTelj  preanmed  and  taki 
to  mean  a  metallic  mine  or  mineral  within  the  jurisdictioxi  of  the  said  ooor 
and  a  miner  in  some  mine,  work  or  advcDture  within  the  same  jnriadictioi 
and  having  privilege  to  sue  or  be  sued  in  the  said  court ;  and  the  word 
"county  court"  shall  in  this  act  mean  any  court  established  under  the  pn 
visions  of  the  act  passed  in  the  session  of  parliament  holden  in  the  ninti 
and  tenth  years  of  the  reign  of  her  present  Majestv,  chapter  ninetj-five,  an 
also  the  court  held  under  the  provisions  of  "  Tlie  London  (City)  Sbnal 
Debts  Extension  Act,  1852." 

Yin.  Where  service  of  notices,  orders,  summonses,  warranty  or  odia 
process  in  causes  pending  in  the  vico-warden's  conrt  may,  under  this  act  oi 
otherwise,  lawfully  be  made  in  a  ^lace  out  of  the  jurisdiction  of  the  ttk 
court,  it  diall  be  lawful  for  the  said  court,  or  for  parties  to  suits  therein,  tc 
send  the  same  to  the  high  bailiff  of  the  coun^  court  in  the  district  of  whid 
such  place  may  be,  together  with  the  lawful  fees  payable  in  like  cases  foi 
service  of  similar  process  in  the  county  court,  and  thereupon  the  higli 
bailiff  shall  serve  or  cause  to  be  served  the  same,  as  if  it  had  been  iasaed 
out  of  a  county  court,  and  such  service  shall  or  may  be  proved  as  in  case  of 
county  court  process. 

With  respect  to  the  execution  of  judgments  and  decrees  of  the  court  of 
the  vice-warden,  be  it  enacted  as  follows : 

IX.  In  actions  commenced  therein  on  the  common  law  side  of  the  comt, 
where  judgment  shall  have  been  duly  recovered  in  a  cause  whereof  the  said 
court  has  cognizance,  but  which  cannot  be  conveniently  or  effectually  en* 
forced  by  the  ordinary  process  of  that  court  within  the  jurisdiction  thoeof, 
it  shall  be  lawful  for  any  one  of  the  superior  courts  of  common  law  at 
Westminster,  or  for  an^  judge  thereof,  upon  application  of  the  party  entitled 
to  the  benefit  of  such  judgment,  and  production  of  a  certificate  firom  the 
registrar  of  die  court  of  the  vice-warden  under  the  seal  of  the  court  of  the 
judgment  so  recovered,  and  a  satisfactory  affidavit  of  the  groimd  of  the  ap- 
plication, to  cause  process  to  issue  and  proceedings  to  be  taken  for  the  re- 
covery of  the  amount  due  on  the  judgment,  including  the  costs  of  the  certi- 
ficate and  of  the  application,  in  the  same  manner  as  upon  a  like  judgment 
recovered  in  an  action  commenced  in  the  superior  court ;  and  it  shall  not  be 
necessary  for  this  purpose,  or  for  any  other  purpose,  that  the  record  of 
any  judgment  in  the  vice-warden's  court  shall  he  engrossed  on  parchment 
or  enrolled ;  and  where  the  debt  or  damages  recovered  by  judgment  of  the 
court  of  the  vice-warden,  or  sought  to  be  recovered  in  actions  commenced 
cither  by  writ,  plaint  or  other  legal  procedure,  according  to  the  practice  of 
the  said  court,  shall  not  exceed  nfty  pounds,  and  the  judgment  ox  the  conrt 
cannot  be  conveniently  or  effectually  enforced  within  the  jurisdiction  of  the 
said  court,  it  shall  be  lawful  for  the  party  entitled  to  tiie  benefit  of  the 
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JQdgment  to  sne  ont  a  writ  of  execution,  and  to  send  the  same  to  tbe  clerk 
of  any  county  court  within  the  district  of  which  the  judgment  debtor  or  his 
goods  and  chattels  shall  then  be  or  be  beliered  to  be,  with  a  warrant  thereto 
annexed,  under  the  hand  of  the  registrar  and  seal  of  the  court  of  the  vice- 
warden,  requiring  execution  of  the  same,  and  with  the  fees  lawfully  payable 
in  like  cases  for  execution  of  such  writ  in  the  county  court ;  and  thereupon 
the  said  clerk  shall  cause  the  same  to  be  executed  by  the  high  bailiff  of  the 
county  coart  in  due  course  of  law,  as  if  the  same  had  been  issued  by  the 
court  of  which  he  is  high  bailiff,  and  the  said  bailiff  shall  have  the  same 
powers  and  protection  as  if  he  were  executing  the  process  of  such  county 
court,  and  shall  make  his  return  to  the  clerk  of  the  said  court,  and  pay  over 
to  him  the  amount  levied,  if  any;  and  the  clerk  shall  forthwith  certify  the 
said  return,  and  remit  the  amount  so  paid,  less  the  costs  of  making  such 
levy  according  to  the  practice  of  the  county  courts,  to  the  party  prosecuting 
the  writ ;  and  the  judge  of  the  said  county  court  shall  have  and  exercise  tiie 
same  power  and  authority  over  the  clerk  and  high  bailiff,  and  shall  have 
power  to  adjudicate  upon  summons  of  interpleader  in  case  of  advene  claims 
to  goods  taken  in  execution,  as  if  the  execution  had  been  under  the  warrant 
of  his  own  court 

XVII.  Where  an^  cause  touching  the  usage  or  customs  of  mining  or  of  Ramond  ofccr- 
miners,  or  the  principles  and  incidents  of  cost-book  partnership  or  <rf  cost-  {J?^^!?  !j^ 
book  mines,  or  the  privileges  and  franchises  of  tinners  or  miners,  or  the        ^^^WJ  tKfon. 
effect  and  operation  of  setts  or  licences  to  mine,  or  contracts  for  the  sale  or 
transfer  of  shares  in  mines,  or  the  custom  of  tin  bounds  or  the  nature  and 
incidents  thereof,  shall  be  pending  before  one  of  the  judges  of  the  county 
courts  within  the  stannaries,  the  said  judge  shall,  at  the  request  of  either 
party  have  power  to  remit  the  said  cause  for  trial  or  heanng  before  the 
court  of  the  vice-warden,  who  shall  thereupon  have  all  the  same  powers  and 
jurisdiction  with  respect  to  the  cause  as  if  it  had  been  commenced  by  plaint 
m  the  court  of  the  vice-warden,  subject  to  the  like  appeal  as  in  other 
causes  so  commenced. 


THE  STANNARIES  ACT,  1869. 


32  h  33  VICT.  CAP.  19. 

XXIX.  In  enforcing  execution  of  any  judgment,  decree  or  order  of  the  Enfofdng  vn&tm 
court  by  writ  sent  to  me  registrar  of  any  county  court,  under  sections  nine  tbrooch  the  m- 
and  ten  of  the  act  eighteen  of  Victoria,  chapter  thirty-two,  the  person  or  g!^  **  aoounty 
party  entitled  to  recover  any  moneys  awarded  to  him  by  such  judgment, 
decree  or  order,  may  issue  sach  process  to  the  county  court,  although  the 
sum  sought  to  be  recovered  may  exceed  the  sum  of  fifty  pounds,  provided 
the  sum  do  not  exceed  two  hundred  and  fifty  pounds  including  the  costs  of 
applying  to  the  court  for  leave  to  issue  such  execution,  where  such  leave 
shall  be  necessary  by  the  rules  of  the  court ;  and  such  process  shall  her»* 
after  be  available  to  any  p%rty  entitled  to  levy  such  money  not  exceeding 
tiie  said  sum  of  two  hundred  and  fifty  pounds,  by  a  like  writ  of  execution 
sent  to  the  registrar  of  any  county  court  within  the  stannaries,  as  well  as 
beyond  the  stannaries,  subject  to  the  payment  of  all  lawful  fees  for  exe- 
cution in  such  county  court,  and  snbiect  in  other  respects  to  the  provisions 
of  sections  nine  and  ten  of  the  act  last  above  mentioned,  except  that  the 
judge  of  a  county  court  within  the  stannaries  may,  if  he  thinks  fit,  remit 
any  claim  of  interpleader  arising  on  the  execution  oi  such  writ  for  detenni- 
nation  by  the  court 
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nmam        An  Ad  for  the  more  easy  Recovery  of  Small  Debts  ai 
ACT.  Demands  within  the  City  of  London  and  the  JLibertk 
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of  the  Jorlsdlction 
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thereof 


[llth  June,  1852.J 


XLI.  That  any  smnmons  or  other  process  which  under  this  act  shall 
required  to  be  served  out  of  the  city  of  London  or  the  liberties  thereof  mi 
be  served  by  thebailiflp  of  any  court  holden  in  any  part  of  England,  and 
an  act  passed  in  the  ninth  and  tenth  years  of  the  reign  of  her  presc 
Majesty,  intituled  "  An  Act  for  the  more  easy  Recovery  of  SmaU  Debts  ai 
Demands  in  England/'  or  any  act  altering  or  amending  the  same ;  any  sue 
service  shall  be  as  valid  as  if  the  same  had  been  made  under  the  proTisioi 
of  this  act  by  the  bailiff  of  the  sheriffs  court  within  the  city  of  London  < 
the  liberties  thereof. 

XLII.  That  any  summons  or  other  process  which,  under  the  befoce-mei 
tioned  act  for  the  more  easy  recovery  of  small  debts  and  demands  in  Englanc 
or  under  anv  act  altering  or  amending  the  same,  shall  be  reanired  to  b 
served  out  oi  the  district  of  the  court  from  which  the  same  shall  hare  issoed 
may  be  ser^'ed  within  the  city  of  London  or  the  liberties  thereof  by  tb* 
bailiff  of  the  sheriffs  court ;  and  such  service  shall  be  as  valid  as  if  tin 
same  had  been  made  by  the  bailiff  of  the  court  out  of  which  such  snmmon 
or  other  process  shall  have  issued  within  the  jurisdiction  of  the  coort. 

XCIV.  That  in  all  cases  where  a  warrant  of  execution  shall  haye  issnei 
against  the  goods  and  chattels  of  any  party,  or  an  order  for  his  commitmen 
shall  have  l^n  made  under  this  act,  and  such  party  or  his  goods  and  chat 
tels  shall  be  out  of  the  jurisdiction  of  the  coiurt,  it  shall  be  lawful  for  thi 
chief  bailiff  of  the  court  to  send  such  warrant  of  execution  or  of  commit 
ment  to  the  clerk  of  any  county  court  constituted  under  the  before-mcD' 
tioned  act  for  the  more  easy  recovery  of  small  debts  and  demands  ii 
England  within  the  jurisdiction  of  which  such  party  or  his  goods  and  chat 
tels  shall  then  be  or  be  believed  to  bo,  with  a  warrant  thereto  annexed,  nndei 
the  hand  of  the  chief  bailiff  and  seal  of  the  court  holden  under  the  prorisioDi 
of  this  act,  requiring  execution  of  the  same;  and  the  clerk  of  tiie  conn^ 
court  to  which  the  same  shall  be  sent  shall  seal  or  stamp  the  same  with  tlu 
seal  of  his  court,  and  issue  the  same  to  the  high  bailiff  of  his  court;  an^ 
thereupon  such  bailiff  shall  be  authorized  and  required  to  act  inidl  respecti 
as  if  the  original  warrant  of  execution  or  commitment  had  been  directed  tc 
him  by  the  court  of  which  he  is  the  high  bailiff,  and  shall  within  such  timi 
as  shall  be  specified  in  the  rules  of  practice,  return  to  the  chief  bailiff  of  Um 
court  holden  under  the  provisions  of  this  act  what  he  shall  have  done  in  thi 
execution  of  such  process ;  and  in  case  a  levy  shall  have  been  made  shall, 
within  such  time  as  shall  be  specified  in  the  rules  of  practice,  pay  oyer  all 
moneys  received  in  pursuance  of  the  warrant  to  the  chief  bailiff  of  the  conn 
holden  under  the  provisions  of  this  act,  retaining  the  fees  for  execution  oJ 
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the  process ;  and  where  anj  order  of  commitment  shall  have  been  made,  and 
the  person  apprehended,  he  shall  be  forthwith  conyeyed,  in  castody  of  the 
bailiff  or  officer  apprehending  him,  to  the  gaol  or  hoase  of  correction  or 
other  prison  of  the  court  within  the  jurisdiction  of  which  he  shall  have  been 
apprehended,  and  kept  therein  for  the  time  mentioned  in  the  warrant  of 
commitment,  unless  sooner  discharged  under  the  provisions  of  this  act ;  and 
all  constables  and  other  peace  officers  shall  be  aiding  and  assisting  within 
their  respective  districts  in  the  execution  of  such  warrant:  provided  always, 
that  if  such  party,  or  his  goods  and  chattels,  shall  not  be  within  the  juris<&c- 
tion  of  any  county  court  constituted  under  the  before-mentioned  act,  it  shall 
be  lawful  for  the  bailiff  of  the  court  holden  under  the  provisions  of  this  act 
to  apply  to  any  justice  of  the  peace  acting  for  the  county  or  place  in  which 
such  party  or  his  goods  and  chattels  shall  happen  to  be;  and  upon  such 
officer  producing  to  such  justice  such  warrant,  and  making  oath  (which  oath 
such  justice  is  hereby  empowered  to  administer)  that  the  same  has  been  duly 
issued  out  of  the  court,  and  that  the  person  or  goods  and  chattels  (as  the 
c:i8e  may  be)  of  such  person  is  or  are  not  to  be  found  within  the  jurisdiction 
of  the  court,  but  is  or  are  believed  by  such  officer  to  be  within  the  county 
or  place  where  such  justice  acts,  such  justice  shall  sign  his  name  on  the 
back  of  such  warrant,  and  thereupon  such  bailiff  shall  have  power  to  take 
the  body  or  goods  and  chattels  of  such  person  (as  the  case  may  be)  where- 
soever the  same  shall  be  found  within  such  county  or  place,  and  deal  forth- 
with, in  like  manner  as  if  the  same  had  been  taken  vnthin  the  jurisdiction 
of  the  court ;  and  all  constables  and  other  peace  officers  are  hereby  required 
to  be  aiding,  within  their  respective  jurisdictions,  in  the  execution  of  the 
warrant  so  endorsed  as  aforesaid. 

XCV.  That  in  all  cases  where  a  warrant  of  execution  shall  have  issued  How  exeeatlon 
against  the  goods  and  chattels  of  any  party,  or  an  order  for  his  commitment  o^t  of  any  ^°t7 
shall  have  l^n  made,  under  the  before-mentioned  act  for  the  more  easpr  ^JJintoB Juril? 
recovery  of  small  debts  and  demands  in  England,  and  such  party  or  his  dictioa  of  this 
goods  and  chattels  shall  be  or  be  believed  to  be  within  the  city  of  London  or  court 
the  liberties  thereof,  it  shall  be  lawful  for  the  high  bailiff  of  the  county  court 
from  which  such  warrant  of  execution  shall  have  issued,  or  by  which  such 
order  of  commitment  shall  have  been  made,  to  send  such  warrant  or  order 
to  the  chief  bailiff  of  the  sheriffs  court,  with  a  warrant  thereto  annexed 
under  the  hand  of  the  high  bailiff  and  the  seal  of  the  county  court  from 
which  the  original  warrant  or  order  issued,  requiring  execution  of  the  same, 
and  the  clerk  of  the  sheriffs  court  shall  seal  or  stamp  the  same  with  the  seal 
of  the  court  holden  under  the  provisions  of  this  act,  and  shall  issue  the  same 
to  the  chief  bailiff  of  the  court;  and  thereupon  such  chief  bailiff  shall  be 
authorized  and  required  to  act  in  all  respects  as  if  the  original  warrant  of 
execution  or  order  of  commitment  had  been  directed  to  him  by  the  court 
holden  under  the  author!^  of  this  act,  and  shall,  within  such  time  as  shall 
be  specified  in  the  rules  of  practice,  return  to  the  high  bailiff  of  the  county 
court  from  which  the  same  originally  issued  what  he  shall  have  done  in  the 
execution  of  such  process  ;  and  in  case  a  levy  shall  have  been  made  shall, 
within  such  time  as  shall  be  specified  in  the  rules  of  practice,  pay  over  all 
moneys  received  in  pursuance  of  the  warrant  to  the  high  bailiff  of  the  court 
from  which  the  same  shall  have  originally  issued,  retaining  the  fees  for 
execution  of  the  process;  and  where  any  order  of  commitment  shall  have 
been  made,  and  the  person  apprehended  mentioned  in  such  order  i^idl  be 
within  the  city  of  London  or  the  liberties  thereof,  he  shall  be  forthwith  con- 
veyed in  the  custody  of  the  bailiff  or  officer  apprehending  him  to  some  gaol, 
house  of  correction  or  other  prison  within  the  city  of  London  or  the  liberties 
thereof,  and  kept  therein  for  the  time  mentioned  in  the  warrant  of  commit- 
ment, unless  sooner  discharged  under  the  provisions  of  the  before-mentioned 
act  for  the  recovery  of  smidl  debts  and  demands  in  England,  or  under  any 
act  altering  or  amending  the  same. 
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Tnwteti  maj  pay 
tnut  moneys  or 
tnnafer  siockt 
aodiecaritlM 
into  Um  court  of 


Beoeliyt  of  tank 
CMhier,  or  certl- 
flcmte  of  proper 
officer,  to  be 
■nfflcteat  dis- 
cluttve. 


Goort  of  chancery 
to  make  orden  on 
petition,  without 
bill,  for  applica- 
tion of  trust 
moneys  and  ad- 
ministration of 
tnist. 


An  Act  for  better  securing  Trust  FundSy  and  for  the  Reli 
of  Trustees^  10  4-  11  Vict.  c.  96.      [22nd  July,  1847.] 

Whereas  it  is  expedient  to  provide  means  for  better  secnrine  tmst  fnik 
and  for  relieying  trustees  from  the  responsitiility  of  administering  tni 
fnnds  in  cases  where  they  arc  desirous  of  being  so  relieved  :  Be  it  enacti 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  conaei 
oi  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  pariiama 
assembled,  and  by  the  authority  of  the  same,  that  all  tmstees,  execotor 
administrators,  or  other  persons,  having  in  their  hands  any  moneys  beloDj 
ing  to  any  trust  whatsoever,  or  the  major  part  of  them,  shall  be  at  llberti 
on  filing  an  affidavit  shortly  describing  the  instrument  creating  the  tmsi 
according  to  the  l)C8t  of  their  knowledge  and  belief,  to  pay  the  same,  witi 
the  privity  of  the  accountant-general  of  the  high  court  of  chancery,  int 
the  Bank  of  England,  to  the  account  of  such  accountant-general  in  tb 
matter  of  the  particular  trust  (describing  the  same  by  the  names  of  tiM 
parties,  as  accurately  as  may  l)e,  for  the  purpose  of  distinguishing  it),  ii 
trust  to  attend  the  orders  of  the  said  court ;  and  that  all  trustees  or  othe 
persons  having  any  annuities  or  stocks  standing  in  their  name  in  flie  boob 
of  the  governor  and  company  of  the  Bank  of  England  or  of  the  East  Indii 
Company  or  South  Sea  Company,  or  any  government  or  parliamentsr; 
securities  standing  in  their  names,  or  in  the  names  of  any  deceased  penou 
of  whom  they  shall  be  personal  representatives,  upon  any  trusts  whatsoever, 
or  the  major  part  of  them,  shall  be  at  liberty  to  transfer  or  deposit  siicli 
stocks  or  securities  into  or  in  the  name  of  the  said  accountant-general,  witt 
his  privity,  in  the  matter  of  the  particular  trust  (describing  the  same  ai 
aforesaid),  in  trust  to  attend  the  orders  of  the  said  court;  and  in  ereiy  sod 
case  the  receipt  of  one  of  the  cashiers  of  the  said  bank  for  the  nunej  ic 
paid,  or,  in  the  case  of  stocks  or  securities,  the  certificate  of  the  propei 
officer,  of  the  transfer  or  deposit  of  sach  stocks  or  securities,  shall  be  suf- 
ficient discharge  to  such  trustees  or  other  persons  for  the  money  so  paid,  01 
the  stocks  or  securities  so  transferred  or  deposited. 

II.  And  be  it  enacted,  that  sach  orders  as  shall  seem  fit  shall  be  fron 
time  to  time  made  by  the  high  court  of  chancery  in  respect  of  the  trust 
moneys,  stocks  or  securities  so  paid  in,  transferred  and  deposited  as  afore- 
said, and  for  the  investment  and  pa^-mcnt  of  any  such  moneys  or  of  anj 
dividends  or  interest  on  any  such  stocks  or  securities,  and  for  the  transfei 
and  delivery  out  of  any  sach  stocks  and  securities,  and  for  the  administra- 
tion of  any  such  trusts  generally,  upon  a  petition  to  be  presented  in  a  sum- 
mary  way  to  the  lord  chancellor  or  the  master  of  the  rolls,  without  bill,  by  sucl 
party  or  parties,  as  to  the  court  shall  appear  to  be  competent  and  necessar] 
m  that  behalf,  and  service  of  such  petition  shall  bo  made  upon  such  persoi 
or  persons  as  the  court  shall  see  fit  and  direct;  and  every  order  made  npot 
any  such  petition  shall  have  the  same  authority  and  effect,  and  shall  In 
enforced  and  subject  to  rehearing  and  appeal,  in  the  same  manner  as  if  tin 
same  had  been  made  in  a  suit  regularly  mstituted  in  the  court ;  and  if  ii 


Trustee  Relief  Acts,  803 

shall  appear  that  any  snch  trast  fands  cannot  be  safely  distributed  without 
the  institution  of  one  or  more  suit  or  suits,  the  lord  chancellor  or  master  o£ 
the  rolls  may  direct  any  such  suit  or  suits  to  be  instituted. 


An  Act  for  the  further  Relief  of  Trustees,  12  ^  13  Vict.  c.  74. 

l2Sth  July,  1849.] 

Whereas  difficulties  have  arisen  in  the  transfer  of  securities  vested  in 
trustees  in  certain  cases  under  the  proyisions  of  an  act  passed  in  the  session 
of  parliament  holden  in  the  tenth  and  eleventh  years  of  the  reign  of  her 
present  Majesty,  intituled  '<  An  Act  for  better  securing  Trust  Funds,  and  lo  h  11  YieU 
for  the  Belief  of  Trustees,"  and  it  is  expedient  to  make  further  provi-  c*  W. 
sion  for  carrying  into  effect  the  object  of  the  said  recited  act :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
adWce  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that  Coort  of  ehanoerx 
if  upon  any  petition  presented  to  the  lord  chancellor  or  master  of  tiie  rolls  in  "H^"b**iiS^*' 
the  matter  of  the  said  act  it  shall  appear  to  the  judge  of  the  court  of  chan-  j^^j  ottrastees, 
eery  before  whom  such  petition  shall  be  heard  tnat  any  moneys,  annuities,  &c,  order  pay- 
stocks  or  securities  are  vested  in  any  persons  as  trustees,  executors,  or  ment  or  timmfer 
administrators,  or  otherwise,  upon  trusts  within  the  meanmg  of  the  said  l\^^^T* 
recited  act,  and  that  the  major  part  of  such  persons  are  desirous  of  trans-  rittes  into  court 
f erring,  paying  or  delivering  the  same  to  the  accountant-general  of  the  o'  chancery, 
high  court  of  chancery  under  the  provisions  of  the  said  recited  act,  but 
that  for  any  reason  the  concurrence  of  the  other  or  others  of  them  cannot 
be  had,  it  shall  be  lawful  for  such  judge  as  aforesaid  to  order  and  direct 
such  transfer,  payment  or  delivery  to  be  made  by  the  major  part  of  such 
persons  without  the  concurrence  of  the  other  or  others  of  them ;  and  where 
any  such  moneys  or  government  or  parliamentary  securities  shall  be  de- 
posited with  any  banker,  broker  or  other  depository,  it  shall  be  lawful  for 
such  judge  as  aforesaid  to  make  such  order  for  the  payment  or  delivery  of 
such  moneys,  government  or  parliamentary  securities,  to  the  major  part  of 
such  trustees,  executors,  administrators  or  other  persons  as  aforesaid,  for 
the  purpose  of  being  paid  or  delivered  to  the  said  accountant-general,  as  to 
the  said  judge  shall  seem  meet;  and  every  transfer  of  any  annuities,  stocks 
or  securities,  and  every  payment  of  money  or  delivery  of  securities,  in  pur- 
suance of  any  snch  order,  shall  be  as  vidid  and  effectual  as  if  the  same 
had  been  made  on  the  authority  or  by  the  act  of  all  the  persons  entitled  to 
the  annuities,  stocks  or  securities  so  transferred,  or  the  moneys  or  securities 
so  paid  or  deli^'ered  respectively,  and  shall  fully  protect  and  indemnify  the 
governor  and  company  of  the  Bank  of  England,  the  East  India  Company 
and  the  South  Sea  Company,  and  all  other  persons  acting  under  or  in  pur- 
suance of  such  order. 


An  Act  to  further  amend  the  Law  of  Property,  and  to  relieve 
Trustees,  22  ^  23  Vict.  c.  35.        [13M  August,  1859.] 

XXX.  Any  trustee,  executor  or  administrator  shall  be  at  liberty,  without  J™"***»  «ecntor, 
the  institution  of  a  suit,  to  apply  by  petition  to  any  judge  of  the  hieh  court  bSfjjJfSi)!?^^ 
of  chancery,  or  by  summons  upon  a  written  statement  to  any  such  judge  judge  of  chancery 
at  chambers,  for  the  opinion,  advice  or  direction  of  such  judge  on  any  for  opinion,  advice, 
question  respecting  the  management  or  administration  of  the  trust  property  **  '/"V^^ST**" 
or  the  assets  of  any  testator  or  intestate,  such  application  to  be  served  upon  tn^  property, 
or  the  hearing  thereof  to  be  attended  by  all  persona  interested  in  snch  mh 
plication,  or  such  of  them  as  the  said  judge  snail  think  expedient ;  and  the 
trustee,  executor  or  administrator  acting  upon  the  opinion,  adfioe  or  diieo- 
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'  i  tion  given  by  the  said  judge  shall  be  deemed,  so  far  as  regards  his  01 

lesponsibilitVy  to  have  disclmrged  his  daty  as  snch  trostee,  execator  or  a 
.^  ministrator  in  the  subject-matter  of  the  said  application ;  provided  nen 

theless,  that  this  act  shall  not  extend  to  indemnify  any  trustee,  execator 
administrator  in  respect  of  any  act  done  in  accordance  with  snch  OfHnio 
ad\ice  or  direction  as  aforesaid,  if  such  tiiistee,  execator  or  adminisfcrat 
shall  have  been  guilty  of  any  fraud  or  wilful  concealment  or  misrepresent 
tion  in  obtaining  such  opinion,  advice  or  direction ;  and  the  costs  of  sn 
'  application  as  aforesaid  f^all  be  in  the  discretion  of  the  j  ndge  to  whom  ti 
said  application  shall  be  made. 


An  Act  to  further  amend  the  Law  of  Property,  23  ^  24  Vk 
c.  38.  [23rrf  Jkify,  I860.] 

Form  of  applying        9.    Where  any  trustee,  executor  or  administrator  shall  apply  for  tl 
I  for  advice  under     opinion,  advice  or  direction  of  a  judge  of  the  court  of  chancery  under  tl 

Y^^U^  *  ^*  thirtieth  section  of  the  act  of  the  twenty-second  and  twenty-third  of  hi 
.  .  present  Majesty,  chapter  thirty-five,  the  petition  or  statement  shall  h 

*  ^  signed  by  counsel,   and  the   judge  by  whom  it  is  to  be  answered  ma 

require  the  petitioner  or  applicant  to  attend  him  by  counsel  either  i: 
chambers  or  in  court  where  he  deems  it  necessary  to  haye  the  assistance  0 
counseL 
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An  Act  to  consolidate  and  amend  the  Laws  relating  to  ikt 
Conveyance  and  Transfer  of  Real  and  Personal  Proper^f 
vested  in  Mortgagees  and  Trustees^  13  4"  14  J^t.  e.  GO. 

[5M  August,  1850.] 


I  •  . 


11  Geo.  4  &  1         Whebeas  an  act  was  passed  in  the  first  year  of  the  reign  of  his  late 
t  '  WiU.4,c.  69.         Majesty  king  William  the  fourth,  intituled  "An  Act  for  amending  the 

Laws  respecting  Conveyances  and  Transfers  of  Estates  and  Funds  yested  io 

Trustees  and  Mortgagees,  and  for  enabling  Courts  of  Equity  to  giye  Effect 

to  their  Decrees  and  Orders  in  certain  Cases;"  and  whereas  an  act  wai 

4  k  6  WiU.  4,         passed  in  the  fifth  year  of  the  reign  of  his  late  Majesty  king  William  the 

.  c.  28.  fourth,  intituled  "  An  Act  for  the  Amendment  of  the  Law  relatiye  to  the 

P    t  Escheat  and  Forfeiture  of  Real  and  Personal  Property  holden  in  trust;* 

r  ^  1  &  3  Vict  c.  69.     and  whereas  an  act  was  passed  in  the  second  year  of  the  reign  of  her  i^eaent 

i  }.  Majesty,  intituled  "  An  Act  to  remove  Doubts  respecting  Conveyances  of 

j^  Estates  vested  in  Heirs  and  Devisees  of  Mortgagees;"  and  whereas  it  is 

-    .  expedient  that  the  provisions  of  the  said  acts  should  be  consolidated  and 

'  enlarged:  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 

I  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 

.  '  commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the 

I  same,  that  all  proceedings  under  the  said  acts  or  any  of  them  commenced 

before  the  passing  of  this  act  may  be  proceeded  with  under  the  said  recited 
acts,  or  according  to  the  provisions  of  this  act,  as  shall  be  thought  expe- 
dient, and  subiect  as  aforesaid,  that  the  said  recited  acts  shall  be  and  the 
same  are  hereby  repealed:  provided  always,  that  the  seyeral  acts  repealed 
,    :ii  by  the  said  recited  acts  shall  not  be  reyived,  and  that  such  repeal  shaU  only 

I  be  on  and  after  this  act  coming  into  operation. 

■  i 
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n.  And  whereas  it  is  expedient  to  define  the  meaning  in  which  certain  Interpretation  of 
words  are  hereafter  used :  It  is  declared,  that  the  several  words  hereinafter  t«"°>* 
named  are  herein  used  and  applied  in  the  manner  following  respectiyely ; 
that  is  to  say. 

The  word  *< lands"  shall  extend  to  and  inclado  manors,  messuages, 
tenements  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  or  description,  whatever  maj  be  the  estate  or  interest  therein  : 

The  word  "stock'*  shall  mean  anj  fund,  annnity  or  secoritv  transferable 
in  books  kept  by  any  company  or  society  established  or  to  be  established 
or  transferable  by  deed  alone,  or  by  deed  accompanied  by  other  for- 
malities, and  any  share  or  interest  therein  : 

The  word  "seised"  shall  be  applicable  to  any  vested  estate  for  life  or  of 
a  greater  description,  and  shall  extend  to  estates  at  law  and  in  eqoity, 
in  possession  or  in  f  ntarity,  in  any  lands  : 

The  word  "possessed*'  shall  be  applicable  to  any  vested  estate  less  than 
a  life  estate  at  law  or  in  eqaity,  in  possession  or  in  expectancy,  in  any 
lands  : 

The  words  ''contingent  right,"  as  applied  to  lands,  shall  mean  a  contin- 
gent or  executory  interest,  a  possibility  coupled  with  an  interest,  whe- 
ther the  object  of  the  gift  or  limitation  of  such  interest  or  possibility 
be  or  be  not  ascertained,  also  a  right  of  entry,  whether  immediate  or 
future,  and  whether  vested  or  contingent : 

The  words  "convey"  and  "conveyance,"  applied  to  any  person,  shall 
mean  the  execution  by  such  person  of  every  necessary  or  suitable 
assurance,  for  conveying  or  disposing  to  another  lands  whereof  such 
person  is  seised  or  entitled  to  a  contingent  right,  either  for  the  whole 
estate  of  the  person  conveying  or  disposing,  or  for  any  less  estate, 
together  with  tne  performance  of  all  formalities  required  by  law  to  the 
validity  of  such  conveyance,  including  the  acts  to  be  p€a*formed  by 
married  women  and  tenants  in  tail  in  accordance  with  the  provisions 
of  an  act  passed  in  the  fourth  year  of  the  reign  of  his  late  majesty 
king  William  the  fourth,  intituled  "  An  Act  for  £e  Abolition  of  Fines  8  &  4  WUL  4, 
and  Recoveries,  and  the  Substitution  of  more  simple  Modes  of  Assur-  *•  ^** 
ance,"  and  including  also  surrender  and  other  acts  which  a  tenant  of 
customary  or  copyhold  lands  can  himself  perform  preparatory  to  or  in 
aid  of  a  complete  assurance  of  such  customary  or  copyhold  lands : 

The  words  "assign "and  "assignment,"  shall  mean  the  execution  and 
performance  by  a  person  of  every  necessary  or  suitable  deed  or  act  for 
assigning,  surrendering  or  otherwise  transferring  lands  of  which  such 
person  is  possessed,  either  for  the  whole  estate  of  the  person  so  pos- 
sessed or  for  any  less  estate : 

The  word  "transfer*'  shall  mean  the  execution  and  performance  of  every 
deed  and  act  by  which  a  person  entitled  to  stock  can  transfer  sudi 
stock  from  himself  to  another  : 

The  words  "lord  chancellor**  shall  mean  as  well  the  lord  chancellor  of 
Great  Britain  as  any  lord  keeper  or  lords  commissioners  of  the  great 
seal  for  the  time  being  : 

The  words  "lord  chancellor  of  Ireland*'  shall  mean  as  well  the  lord 
chancellor  of  Ireland  as  any  keeper  or  lords  commissioners  of  the  great 
seal  of  Ireland  for  the  time  being  : 

The  word  "trust**  shall  not  mean  the  duties  incident  to  an  estate  con- 
veyed by  way  of  mortgage ;  but,  with  this  exception,  the  words  "trust" 
and  "trustee"  shall  extend  to  and  include  implied  and  constructive 
trusts,  and  shall  extend  to  and  include  cases  where  the  trustee  has 
some  beneficial  estate  or  interest  in  the  subject  of  the  trust,  and  shall 
extend  to  and  include  the  duties  incident  to  the  office  of  personal 
representative  of  a  deceased  person : 

The  word  "lunatic"  shall  mean  any  person  who  shall  have  been  found 
to  be  a  lunatic  upon  a  commission  of  inquiry  in  the  natnre  of  a  writ  de 
Innatico  inqnirendo : 

P.N.  3  Q 
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*  I 


Court  of  chancery 
maj  conT«j 
wutM  of  inCant 
trustees  and 


Contingent  rlfhii 
of  Infant  tru»teee 


Court  of  chancery 
maj  oonTcy  the 
eatateof  a 
tmateeoutof 
the  JarlMlictioa 
of  the  court 


Court  may  make 
order  In  case* 
where  persons  aro 
aelscd  of  lands 
Jointly  with 
parties  out  of 
JuriMllctlua  of 
court,  &c 


Contingent  lights 
of  trosteea. 


.     -♦ 


The  ezprMrion  "perBon  of  anaound  mind"  Bhall  meAa  maw  i 
an  infant,  who,  not  havinf;  been  foand  to  be  a  Inxuitic,  Jul 
pable  from  infirmity  of  mind  to  manage  his  own  affairs : 

The  word  "devisee*'  t^hall,  in  addition  to  its  ordinaiy  mgnifical 
the  heir  of  a  devisee  and  the  detisee  of  an  heir,  and  geneiall; 
son  claiming  an  interest  in  the  lands  of  a  decoised  person,  i 
of  such  deceased  person,  but  by  a  title  dependent  aolelj  npoi 
ration  of  the  laws  concerning  derise  and  descent : 

The  wonl  ** mortgage"  shall  be  applicable  to  eyei^  estate,  ii 
property  in  lands  or  personal  estate  which  would  in  a  conrt 
be  deemed  merely  a  secnrity  for  money : 

The  word  "  person  *"  used  and'  referred  to  in  the  masenline  gen 
include  a  female  as  well  as  a  male,  and  shall  indnde  a  bodj  o 

And  generally,  unless  the  contrary  shall  appear  from  the  eont4 
word  importing  the  singular  number  only  shall  extend  to  aei 
sons  or  things,  and  every  word  importing  the  plural  nnm 
apply  to  one  iterson  or  thing,  and  every  word  importing  the  i 
gender  only  shall  extend  to  a  female. 

VII.  And  be  it  enacted,  that  where  any  infant  shall  be  seised 
sessed  of  any  lands  upcm  any  trust  or  by  way  of  mortga^,  it  shall  1 
for  the  court  of  chancer}'  to  make  an  onler  vesting  sach  lands 
person  or  persons  in  such  manner  and  for  such  estate  as  the  said  a 
direct  ;  an<l  the  order  shall  have  the  same  effect  as  if  the  infant  ti 
niortpijree  had  been  twenty-one  years  of  age  and  had  duly  execuU 
yeyancc  or  assignment  of  the  lands  in  the  same  manner  for  the  san 

VIII.  And  be  it  enacted,  that  where  any  infant  shall  be  entitle 
contingent  right  in  any  lands  upon  any  trust  or  by  way  of  morteagi 
be  lawful  for  the  court  of  chancer)'  to  make  an  order  wholly  reieas 
land  from  such  contingent  right,  or  disposing  of  the  same  to  such  ; 
persons  as  the  said  court  shall  direct ;  and  the  order  shall  hare  I 
effect  as  if  the  infant  had  been  twenty-one  years  of  age,  and  had  d 
cuted  a  deed  so  releasing  or  disposing  of  the  contingent  right. 

IX.  And  be  it  enacted,  that  when  any  person  solely  seised  or  p 
of  any  lands  upon  any  trust  shall  be  out  of  the  Jurisdiction  of  the 
chancery  or  cannot  be  found,  it  shall  be  lawful  for  the  said  ooart 
an  order  vesting  such  lands  in  such  person  or  persons  in  snch  max 
for  such  estate  as  the  said  court  shall  direct ;  and  the  order  shall  1 
same  effect  as  if  the  trustee  had  duly  executed  a  conveyance  or  aae 
of  the  lands  in  the  same  manner  and  for  the  same  estate. 

X.  And  be  it  enacted,  that  when  any  person  or  persons  shall  be 
possessed  of  any  lands  iointly  with  a  person  out  of  the  jnrisdictio; 
court  of  chancery,  or  who  cannot  be  found,  it  shall  be  lawful  for 
court  to  make  an  order  vesting  the  lands  in  the  person  or  persons  s 
seised  or  possessed,  or  in  such  last-mentioned  person  or  |>ersons 
with  any  other  pcrscm  or  perstms,  in  such  manner  and  fc»-  such  < 
the  said  court  shall  direct ;  and  the  order  shall  have  the  same  e£ 
the  trustee  out  of  the  jurisdicticm,  or  who  cannot  be  found,  had  c 
cuted  a  conveyance  or  assignment  of  the  lauds  in  the  same  mannc 
same  estate. 

XI.  And  be  it  enacted,  that  when  any  person  solely  entitled  to 
gent  right  in  any  lands  uptm  any  trust  shall  be  out  of  the  jurisd 
the  court  of  chancery,  or  cannot  be  found,  it  shall  be  lawful  for 
court  to  make  an  order  wholly  releasing  such  lands  from  such  co 
right,  or  disposing  of  the  same  to  snch  person  or  persons  as  the  si 
slmll  direct;  and  the  order  shall  have  the  same  effect  as  if  the  tm 
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dnly  execnted  a  conyeyance  so  releasing  or  disposing  of  the  contingent 
right 

XII.  And  be  it  enacted,  that  when  an^  person  jointly  entitled  with  any  Coait  may  make 
other  person  or  persons  to  a  contingent  ngnt  in  anj  lands  upon  any  trust  ^^^^  ^  **■* 
shall  be  out  of  the  jurisdiction  of  the  court  of  chancery,  or  cannot  be  found,  jJiiJtiy  enSled 
it  shall  be  lawful  for  the  said  court  to  make  an  order  disposing  of  the  con-  witii  others  oat 
tingent  right  of  the  person  out  of  the  jurisdiction,  or  who  cannot  be  found,  o'  the  JurMictioii 
to  the  person  or  persons  so  jointly  entitled  as  aforesaid,  or  to  such  last-  jJnttaMnt  rteht 
mentioned  "person  or  persons  together  with  any  other  person  or  persons;  and  in  i^n<i«. 

the  order  shall  have  the  same  effect  as  if  the  trustee  out  of  the  jurisdiction, 
or  who  cannot  be  found,  had  duly  executed  a  conyeyance  so  releasing  or 
disposing  of  the  contingent  right. 

XIII.  And  be  it  enacted,  that  where  there  shall  have  been  two  or  more  When  it  li  un- 
persons jointly  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall  °^'^*^"i  tniitoca^ 
be  uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be  lawful  for  ^astbe enrTivor. 
the  court  of  chancery  to  make  an  order  vesting  such  lands  in  such  person 

or  persons  in  such  manner  and  for  such  estate  as  the  said  court  shall  direct; 
and  the  order  shall  have  the  same  effect  as  if  the  survivor  of  such  trustees 
had  duly  executed  a  conveyance  or  assignment  of  the  lands  in  the  same 
manner  for  the  same  estate. 

XrV.  And  be  it  enacted,  that  where  any  one  or  more  person  or  persons  When  it  is  un- 
shall  have  been  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  SjSiitTnuIter 
shall  not  be  known,  as  to  the  trustee  last  known  to  have  been  seised  or  y^  uvlng  or  dead, 
possessed,  whether  he  be  living  or  dead,  it  shall  be  lawful  for  the  court  of 
chancery  to  make  an  order  vesting  such  lands  in  such  person  or  persons  in 
such  manner  and  for  such  estate  as  the  said  court  shall  direct ;  and  the 
order  shall  have  the  same  effect  as  if  the  last  trustee  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estate. 

XY.  And  be  it  enacted,  that  when  any  person  seised  of  any  lands  upon  When  tnutee 
any  trust  shall  have  died  intestate  as  to  such  lands  without  an  heir,  or  shall  di«  without  an 
have  died  and  it  shall  not  be  known  who  is  his  heir  or  devisee,  it  shall  be 
lawful  for  the  court  of  chancery  to  make  an  order  vesting  such  lands  in 
such  person  or  persons  in  such  manner  and  for  such  estate  as  the  said  court 
shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the  heir  or 
devisee  of  such  trustee  had  duly  execnted  a  conyeyance  of  the  lands  in  the 
same  manner  for  the  same  estate. 

XYI.  And  be  it  enacted,  that  when  any  lands  are  subject  to  a  contingent  Contingent  right 
right  in  an  unborn  person  or  class  of  unborn  persons  who  upon  comine  into  ***  ""^bon^  truatee. 
existence  would  in  respect  thereof  become  seised  or  possessed  of  such  lands 
upon  an^  trust,  it  shall  be  lawful  for  the  court  of  chancery  to  make  an 
order  which  shall  wholly  release  or  discharge  such  lands  from  such  con- 
tingent right  in  such  unborn  person  or  class  of  unborn  persons,  or  to  make 
an  order  which  shall  vest  in  any  person  or  persons  the  estate  or  estates  which 
such  unborn  person  or  class  of  unborn  persons  would  upon  coming  into 
existence  be  seised  or  possessed  of  such  lands. 

XVII.  And  be  it  enacted,  that  where  any  person  jointly  or  solely  seised  Power  to  convey 
or  possessed  of  any  lands  upon  trust  shall,  after  a  demand  by  a  person  en-  jSatafiTtrSateeT' 
titled  to  require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  autho-   ©^n^^-i^j  5»  15  ^ 
rizcd  agent  of  such  last-mentioned  person,  have  stated  in  writing  that  he  leFSTc.  M  «.  S 
will  not  convey  or  assign  the  same,  or  shall  neglect  or  refuse  to  convey  or  poat,  ji.  8U.  * 
assign  such  lands  for  the  space  of  twenty-eight  days  next  after  a  proper 
deed  for  conveying  or  assignmg  the  same  shall  have  been  tendered  to  him 
by  any  person  entitled  to  require  the  same,  or  by  a  dnly  authorized  agent  of 
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SDch  last  mentioned  peraoo,  it  shall  be  lawfal  for  the  covirt  of  cba 
make  an  order  vesting  snch  lands  in  such  person  or  persons  in  socb 
and  for  snch  estate  as  the  said  conrt  shall  direct ;  and  the  order  thi 
the  same  effect  as  if  the  trustee  had  dalj  executed  a  conrejanoe  oi 
nient  of  the  lauds  in  the  fiauic  niauncr  for  the  same  estate. 

XVI 11.  And  lie  it  enacted,  that  where  any  person  jointly  or  sc 
titled  to  a  contingent  ri^ht  in  any  lands  upon  any  trust  shall,  after  a 
for  a  conveyance  or  release  of  snch  contingent  right  by  a  perscHi  en 
require  the  Mime,  or  a  duly  authorized  agent  of  such  last-mentioned 
have  stated  in  writing  that  he  will  not  convey  or  release  snch  coc 
right,  or  shall  neglect  or  refuse  to  convey  or  release  snch  contingei 
for  the  8]>ace  of  twentv-eight  days  next  after  a  proper  d€^ed  for  co 
or  releasing  the  same  shall  have  been  tendered  to  him  bv  anj  perscMi 
to  re<iuire  the  same,  or  by  a  duly  authorized  agent  of  snch  last-roc 
person,  it  shall  be  lawful  for  the  court  of  chancery  to  make  an  order  n 
or  disposing  of  snch  contingent  right  in  such  manner  as  it  shall  din 
the  order  shall  have  the  same  effect  as  if  the  trustees  so  neglec 
refusing  had  duly  executed  a  conveyance  so  releasing  or  dispoain^ 
contingent  right. 

Power  to  ooovey         XIX.  And  be  it  enacted,  that  when  anv  person  to  whom  anr  lan^ 
In  place  d  mort-     \)een  conveyed  by  way  of  mortgage  shall  liave  died  without  having 
**'**^  into  the  possession  or  into  the  receipt  of  the  rents  and  profits  there 

the  money  due  in  resj^ect  of  such  mortgage  shall  have  been  paid  to  a 
entitled  to  rei*eive  the  same,  or  such  last- mentioned  person  shall  coi 
an  onler  for  the  re-conveyance  of  such  lands,  then  in  any  of  the  foi 
cases  it  shall  l>e  lawful  for  the  court  of  chancery  to  make  an  order 
such  lands  in  such  person  or  persons  in  such  manner  and  for  soch  e 
the  said  court  shall  direct ;  that  is  to  say, 

When  an  heir  or  devisee  of  such  mortgagee  shall  be  oat  of  the  juris 

of  the  conrt  of  chancery,  or  cannot  lie  found : 
When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  deman 
person  entitled  to  require  a  conveyance  of  such  lands,  or  a  dnly 
rized  agent  of  snch  last-mentioned  person,  have  stated  in  writi] 
he  will  not  convey  the  same,  or  shall  not  convey  the  same  for  th 
of  twenty-eight  days  next  after  a  proper  deed  for  conyejing  snci 
shall  have  been  tendered  to  him  by  a  person  entitled  as  aforesa 
duly  authorized  agent  of  such  last-mentioned  person  : 
When  it  shall  be  uncertain  which  of  several  devisees  of  snch  moi 

was  the  survivor: 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  deyisees 
mortgagee,  or  as  to  the  heir  of  such  mortgagee  whether  he  b 
or  dead : 
^  When  such  mortgagee  shall  have  died  intestate  as  to  snch  Ian 

without  an  heir,  or  shall  have  died  and  it  shall  not  be  known 
his  heir  or  devisee: 
And  the  order  of  the  said  court  of  chancery  made  in  any  one  of  tl 
going  cases  shall  have  the  same  effect  as  if  the  heir  or  devisee  or  so 
I  devisee,  as  the  case  may  be,  had  duly  executed  a  conveyance  or 

of  the  lands  in  the  same  manner  and  for  the  same  estate. 


•     4 
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Power  to  appoint  XX.  And  be  it  enacted,  that  in  evert*  case  where  the  lord  cha 
a  penon  to  coo-  intrusted  as  aforesaid,  or  the  court  of  chancer)*,  shall  under  the  pr 
owesT  **''**°         o^  ^^**  ^^^  ^®  enabled  to  make  an  order  baring  the  effect  of  a  con 

or  assignment  of  any  lands,  or  having  the  effect  of  a  release  or  dispoi 
•  the  contingent  right  of  any  person  or  persons,  bom  or  unborn,  it  shalJ 

lawful  for  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court  of  cl: 
*     *f  as  the  case  may  be,  should  it  be  deemed  more  convenient,  to  make  s 

appointing  a  person  to  convey  or  assign  snch  lands,  or  release  or  di£ 
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iach  contingent  right;  and  the  conveyance  or  assignment,  or  release  or  dis- 
position of  the  person  so  appointed  shall,  when  in  conformity  with  the  terms 
of  the  order  by  which  he  is  appointed,  have  the  same  effect  in  conveying  or 
assigning  the  lands,  or  releasing  or  disposing  of  the  contingent  right,  as  an 
order  of  the  lord  chancellor  intrusted  as  aforesaid,  or  the  coart  of  chancery, 
would  in  the  particular  case  have  had  under  the  provisions  of  this  act;  and 
in  every  case  where  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court 
of  chancery,  shall  under  the  provisions  of  this  act  be  enabled  to  make  an 
order  vesting  in  any  person  or  persons  the  right  to  transfer  any  stock  trans- 
ferable in  the  books  of  the  governor  and  company  of  the  bank  of  England, 
or  of  any  other  company  or  society  established  or  to  be  established,  it  shall 
also  be  lawful  for  the  lord  chancellor  intrusted  as  aforesaid,  or  the  court  of 
chancery,  if  it  be  deemed  more  convenient,  to  make  an  order  directing  the 
secretary,  deputy  secretary  or  accountant-general  for  the  time  being  of  the 
governor  and  company  of  the  bank  of  England,  or  any  officer  of  sudi  other 
company  or  society,  at  once  to  transfer  or  join  in  transferring  the  stock  to 
the  person  or  persons  to  be  named  in  the  order ;  and  this  act  shall  be  a  full 
and  complete  indemnity  and  discharge  to  the  governor  and  company  of  the 
bank  of  England,  and  all  other  companies  or  societies  and  their  officers  and 
servants,  for  all  acts  done  or  permitted  to  be  done  pursuant  thereto. 

XXII.  And  be  it  enacted,  that  when  any  person  or  persons  shall  be  jointly  Wben  tnstees  of 
entitled  with  any  person  out  of  the  jurisdiction  of  the  court  of  chancery,  or  jtock  out  of  the 
who  cannot  be  found,  or  concerning  whom  it  shall  be  uncertain  whether  he  ^''^^^^^ 
be  living  or  dead,  to  any  stock  or  diose  in  action  upon  any  trust,  it  shall  be 
lawful  for  the  said  court  to  make  an  order  vesting  the  right  to  transfer  such 
stock  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
such  chose  in  action  or  any  interest  in  respect  thereof ,  either  in  such  person 
or  persons  so  jointly  entitled  as  aforesaid,  or  in  such  last-mentioned  person 
or  persons  together  with  any  person  or  persons  the  said  court  may  appoint; 
and  when  any  sole  trustee  of  any  stock  or  chose  in  action  shall  be  out  of  the 
jurisdiction  of  the  said  court  or  cannot  be  found,  or  it  shall  be  uncertain 
whether  he  be  living  or  dead,  it  shall  be  lawful  for  the  said  court  to  make 
an  order  vesting  the  right  to  transfer  such  stock  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action  or  any 
interest  in  respect  thereof,  in  any  person  or  persons  the  said  court  may 
appoint 

XXin.  And  be  it  enacted,  that  where  any  sole  trustee  of  any  stock  or  when  tnutee  of 
chose  in  action  shall  neglect  or  refuse  to  transfer  such  stock  or  to  receive  ■*<«*  refueee  to 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  chose  in  ^'■°"*®'' 
action  or  any  interest  in  respect  thereof,  according  to  the  direction  of  the 
person  absolutely  entitled  thereto,  for  the  space  of  twenty-eight  days  next 
after  a  request  in  writing  for  that  purpose  shall  have  been  maide  to  him  by 
the  person  absolutely  entitled  thereto,  it  shall  be  lawful  for  the  court  of 
chancery  to  make  an  order  vesting  the  sole  right  to  transfer  such  stock  or 
to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and  recover  such 
chose  in  action  or  any  interest  in  respect  thereof,  in  such  person  or  persons 
as  the  said  court  may  appoint 

XXIV.  And  be  it  enacted,  that  where  any  one  of  the  tmstees  of  any  when  one  of 
stock  or  chose  in  action  shall  neglect  or  refuse  to  transfer  such  stock  or  to  several  ^**** 
receive  the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  chose  Jj  tiSntfefor* 
in  action  according  to  the  directions  of    the  person  absolutely  entitled  receive  end  pay 
thereto,  for  the  space  of  twenty-eight  days  next  after  a  request  in  writing  over  dlTtdeodt. 
for  that  purpose  shall  have  been  made  to  him  or  her  by  such  person,  it 
shall  be  lawful  for  the  court  of  chancery  to  make  an  order  vesting  the 
right  to  transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  and  recover  such  chose  in  action,  in  the  other  trustee  or  .    . 

-trustees  of  the  said  stock  or  chose  in  action,  or  in  any  person  or  persons 
whom  the  said  court  may  appoint  jointly  with  such  other  tmstee  or  trustees. 
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XXV.  And  be  it  enacted,  that  when  any  stock  shall  be  Btandin^  \ 
sole  name  of  a  deceased  person,  and  his  or  her  personal  repFMentatire 
be  oot  of  the  jurisdiction  of  the  conrt  of  chancery,  or  cannot  be  fooi 
it  shall  be  nncertain  whether  such  personal  represen tally e  be  11  ring  or 
or  such  personal  reprcHcntative  shall  neglect  or  refose  to  transfer  soch  i 
or  receive  the  dividends  or  income  thereof,  according^  to  the  dlrectioD< 
person  absolntely  entitled  thereto,  for  the  space  of  twenty-eight  dars 
after  a  request  in  writing  for  that  purpose  shall  haye  been  made  tohi 
the  person  entitled  as  aforesaid,  it  shall  be  lawful  for  the  coort  of  cha 
to  make  an  order  vesting  the  right  to  transfer  snch  stock,  or  to  receii 
dividends  or  income  thereof,  in  any  person  or  persons  whom  the  isid 
may  appoint. 

XXVI.  And  be  it  enacted,  that  where  any  order  shall  haye  been 
under  any  of  the  provisions  of  this  act  vesting  the  ri^ht  to  anj  stock  i 
person  or  persons  ap]X)iuted  by  the  lord  chancellor  mtmsted  as  sfon 
or  the  court  of  chancery,  such  legal  right  shall  yest  accordingly,  and  t 
upon  the  person  or  persons  so  ap|x)inted  are  hereby  authorized  and 
powered  to  execute  all  deeds  and  powers  of  attorney,  and  to  perform  al 
relating  to  the  trans^fcrof  such  stock  into  his  or  their  own  name  or  nam 
othon%ise,  or  relating  to  the  receipt  of  the  dividends  thereof,  to  the  e: 
and  in  conformity  with  the  terms  of  such  order;  and  the  bank  of  Engl 
and  all  companies  and  associations  whatever,  and  all  persons,  shall  be  eqi 
bound  and  compellable  to  comply  with  the  requisitions  of  soch  pereo 
persons  so  appointed  as  aforesaid,  to  the  extent  and  in  conformity  witl 
terms  of  such  order  as  the  said  bank  of  England,  or  such  companies,  i 
ciations  or  persons,  would  have  been  bound  and  compellable  to  comply 
the  requisitions  of  the  person  in  whose  place  such  appointment  shalf  ] 
been  made,  and  shall  be  equally  indemnified  in  complying  'vtith  the  re 
sition  of  such  person  or  persons  so  api)ointed  as  they  woold  have  1 
indemnified  in  complying  with  the  requisition  of  the  person  in  whose  i 
such  up{>oiutmcnt  shall  have  been  mnde;  and  after  notice  in  writing  of 
such  onler  of  the  lord  chancellor  intrusted  as  aforesaid,  or  of  the  cooi 
chancery,  concerning  any  stock  riiall  have  been  given,  it  shall  not  be  la^ 
for  the  hank  of  Kngland,  or  any  company  or  association  whateyer,  or 
person  having  received  such  notice,  to  act  upon  the  requisition  of  the  pe 
in  whose  place  an  ap})ointuicnt  shall  have  been  made  in  any  matter  w 
ever  relating  to  the  transfer  of  such  stock,  or  the  payment  of  the  dividi 
or  produce  thereof. 

XXVII.  And  be  it  enacted,  that  where  any  order  shall  haye  been  n 
under  the  provisions  of  this  act,  either  by  the  lord  chancellor  intmste 
aforesaid,  or  by  the  court  of  chancery,  vesting  the  legal  right  to  soe  t 
recover  any  chose  in  action  or  any  interest  in  respect  thereof  in  any  pe 
or  persons,'  such  legal  right  shall  vest  accordingly,  and  thereupon  it  i 
be  lawful  for  the  person  or  persons  so  apiwinted  to  carry  on,  commence 
prosecute,  in  his  or  their  own  name  or  names,  ^any  action,  suit  or  c 
proceeding  at  law  or  in  equity  for  the  recovery  of  such  chose  in  actioi 
the  same  manner  in  all  respects  as  the  person  in  whose  place  an  apn 
ment  shall  have  been  made  could  have  sued  for  or  recovered  such  dbo 
action. 


Effect  of  an  order 
vesting  copyhold 
lands,  or  appoint- 
inganj  person  to 
oonv^  oopjliold 


XXVllI.  And  be  it  enacted,  that  whensoever,  under  ai^  of  the  proyi 
of  this  act,  an  order  shall  be  made  either  by  the  lord  chancellor  intmst 
aforesaid,  or  the  court  of  chancery,  vesting  any  copyhold  or  cnstomary  ] 
in  any  person  or  persons,  and  such  order  shall  be  made  with  the  conse 
the  lord  or  lady  of  the  manor  whereof  such  lands  are  holden,  then  the  1 
shall,  without  any  surrender  or  admittance  in  respect  thereof,  yest  ma 
ingly ;  and  wheneyer,  under  any  of  the  provisioDs  of  this  act»  an  order  i 
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be  made  either  by  the  lord  chancellor  intmsted  as  aforesaid,  or  the  court  of 
chancery,  appointing  any  person  or  persons  to  convey  or  assign  any  copy- 
hold or  customary  lands,  it  shall  be  lawful  for  such  person  or  persons  to  do 
all  acts  and  execute  all  instruments  for  the  purpose  of  completing  the  assur- 
ance of  such  lands;  and  all  such  acts  and  instruments  so  done  and  executed 
shall  have  the  same  effect,  and  every  lord  and  lady  of  a  manor,  and  every 
other  person,  shall,  subject  to  the  customs  of  the  manor,  and  the  usual 
payments,  be  equally  bound  and  compellable  to  make  admittance  to  such 
kmds,  and  to  do  all  other  acts  for  the  purpose  of  completing  the  assurance 
thereof,  as  if  the  persons  in  whose  place  an  appointment  shall  have  been 
made,  being  free  nom  any  dlBability,  had  duly  done  and  executed  such  acta 
and  instruments. 

XXIX.  And  be  it  enacted  that  when  a  decree  shall  have  been  made  by  Wb«ii  a  decree  le 
any  court  of  equity  directing  the  sale  of  any  lands  for  the  pajrment  of  the  "**{*•  '^^if^*** 
debts  of  a  deceased  person,  every  person  seised  or  possessed  of  such  lands  JJJrmJStof  debti. 
or  entitled  to  a  contingent  right  therein,  as  heir,  or  under  the  will  of  such 

deceased  debtor,  shall  be  deemed  to  be  so  seised  or  possessed  or  entitled,  as 
the  case  may  be,  upon  a  trust  within  the  meaning  of  this  act,  and  the  court 
of  chancery  is  hereby  empowered  to  make  an  order  wholly  discharging  the 
contingent  right  under  the  will  of  such  deceased  debtor  of  any  unborn 
person. 

XXX.  And  be  it  enacted,  that  where  any  decreee  shall  be  made  by  any  Court  to  declare 
court  of  equity  for  the  specific  performance  of  a  contract  concerning  any  ^*»»t  pertiee  are 
lands,  or  for  the  partition  or  exchange  of  any  lands,  or  generally  when  any  ^{JJJ^'iJ^y 
decree  shall  be  made  for  the  conveyance  or  assignment  of  any  lands,  cither  suit,  and  as  to 
in  cases  arising  out  of  the  doctrine  of  election  or  otherwise,  it  shall  be  lawful  the  interests  of 
for  the  said  court  to  declare  that  any  of  the  parties  to  the  said  suit  wherein  !«»<»>•  onbom. 
such  decree  is  made  are  trustees  of  such  lands  or  any  part  thereof,  within  the 

meaning  of  this  act,  or  to  declare  concerning  the  interests  of  unborn  persons 
who  might  claim  under  any  party  to  the  said  suit,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased  who  was  during  his  lifetime  a 
party  to  the  contract  or  transactions  concerning  which  sach  decree  is  made, 
that  such  interests  of  unborn  persons  are  the  interests  of  persons  who  upon 
coming  into  existence  would  be  trustees  within  the  meaning  of  this  act ;  and 
thereupon  it  shall  be  lawful  for  the  lord  chancellor  intrusted  as  aforesaid,  or 
the  court  of  chancery,  as  the  case  may  be,  to  make  such  order  or  orders  as 
to  the  estates,  rights  and  interests  of  such  persons,  bom  or  unborn,  as  the 
said  court  or  the  said  lord  chancellor  might,  under  the  provisions  of  this 
act  make  concerning  the  estates,  rights  and  interests  of  trustees  bom  or 
unborn. 

XXXI.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord  chancellor  Power  to  make 
intrusted  as  aforesaid,  or  the  court  of  chancery,  to  make  declarations  and  directions  bow 
give  directions  concermng  the  manner  in  which  the  right  to  any  stock  or  fJ?stoSt  to  fir**** 
chose  in  action  vested  under  the  provisions  of  this  act  shall  be  exercised ;  exercised. 

and  thereupon  the  person  or  persons  in  whom  such  right  shall  be  vested 
shall  be  compellable  to  obey  such  directions  and  declarations  by  the  same 
process  as  that  by  which  other  orders  under  this  act  are  enforced. 

XXXn.  And  be  it  enacted,  that  whenever  it  shall  be  expedient  to  appoint  Power  to  oontt 
fi  new  trustee  or  new  trustees,  and  it  shall  be  found  inexpedient,  difficult  or  ^  "*I?,5m**' 
impracticable  so  to  do  without  the  assistance  of  the  court  of  chancery,  it  tinurteeau    °*^ 
shall  be  lawful  for  the  said  court  of  chancery  to  make  an  order  appointing  a 
new  trustee  or  new  trustees,  either  in  substitution  for  or  in  addition  to  any 
existing  trustee  or  trustees. 

XXXm.  And  be  it  enacted,  that  the  person  or  persons  who,  upon  the  The  new  tmstees 
making  of  such  order  as  last  aforesaid,  shall  be  trustee  or  traiteea,  shall  ^  ^**^  ^^ 
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powen  of  tnutMi  have  all  the  same  rights  and  powers  as  he  or  thej  wonld  haye  had 
demM^  St.         pointed  by  decree  in  a  suit  duly  instituted. 


Power  to  ooart 
to  TMt  lands  In 
new  tnif  t«et. 


XXXIV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  cd 
chancery,  upon  making  any  order  for  appointing  a  new  tmstee  o 
tnistces,  eitticr  by  the  same  or  by  any  subsequent  order  to  direct  thi 
lands  subject  to  the  trust  shall  vest  in  the  person  or  persons  who  np 
appointment  shall  be  the  trustee  or  trustees  for  sncn  estate  as  the 
shall  direct ;  and  such  order  shall  have  the  same  effect  as  if  the  pen 
persons  who  before  such  order  were  the  trustee  or  tmstees  (if  any)  hsi 
executed  all  proper  conveyances  and  assignments  of  sach  landis  foi 
estate. 


1  ■ 


•  • 


f  . 


Power  to  ooort 
to  rest  right  to 
sue  at  law  In  new 
trosteee. 


Old  tmstees  not 
to  be  dischaiKed 
from  llatdUtj. 


Who  may  ^tplj. 


Power  to  present 
petition  in  the 
flxBt  Instanoe. 


XXXV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  oo 
chancery,  upon  making  any  order  for  appointing  a  new  trustee  or  nen 
tees,  cither  by  the  same  or  by  any  subsequent  order  to  vest  the  rig^ht  \ 
for  a  transfer  of  any  stock  subject  to  the  trust,  or  to  receive  the  divi< 
or  income  thereof,  or  to  sue  for  or  recover  any  chose  in  action,  subji 
the  trust,  or  any  interest  in  respect  thereof,  in  the  person  or  peraoiu 
upon  the  appointment  shall  be  the  tmstee  or  trustees. 

XXXVI.  And  be  it  enacted,  that  any  such  appointment  by  the  coc 
new  trustees,  and  any  such  conveyance,  assignment  or  transfer  asafbr 
shall  ()|>erate  no  further  or  othen^'ise  as  a  discharge  to  any  former  or 
tinuing  trustee  than  an  appointment  of  new  trustees  under  any  powc 
that  puq)ose  contained  in  any  instrument  would  have  done. 

XXX  Vn.  And  be  it  enacted,  that  an  order,  under  any  of  the  hereinb 
contained  pro\'i8ions,  for  the  appointment  of  a  new  tmstee  or  trustee 
concerning  any  lands,  stock  or  chose  in  action  subject  to  a  trust,  nu 
made  uiM)n  the  application  of  any  pci*8on  beneficially  interested  in 
lands,  stock  or  chose  in  action,  whether  under  disability  or  not,  or  npoi 
application  of  any  person  duly  appointed  as  a  trustee  thereof ;  and  thi 
order  under  any  of  the  pnivisions  hereinbefore  contained  concerning 
lands,  stock  or  chose  in  action  subject  to  a  mortgage  may  be  made  on 
application  of  any  person  beneficially  interested  in  the  equity  of  red< 
tion,  whether  under  disability  or  not,  or  of  any  person  interested  in 
moneys  secured  by  such  mortgage. 

XL.  And  be  it  enacted,  that  any  person  or  persons  entitled  in  ma 
aforesaid  to  apply  for  an  order  from  the  said  court  of  chancery,  or  froi 
lord  chancellor  intrusted  as  aforesaid,  may,  should  he  so  think  fit,  pr 
a  petition  in  the  first  instance  to  the  court  of  chancery,  or  to  the  lord  < 
cellor  intrusted  as  aforesaid,  for  such  order  as  he  may  deem  himself  eni 
to,  and  may  give  evidence  by  afiidavit  or  otherwise  in  support  of 
petition  before  the  said  court,  or  the  lord  chancellor  intrusted  as  afon 
and  may  serve  such  person  or  persons  with  notice  of  such  petition  as  Ya 
deem  entitled  to  service  thereof. 


'.  ** 


What  may  be 
done  upon 
petition. 


XLI.  And  be  it  enacted,  that  upon  the  hearing  of  any  such  moti 
petition  it  shall  be  lawful  for  the  said  court  or  for  the  said  lord  chan< 
should  it  be  deemed  necessary,  to  direct  a  reference  to  one  of  the  masi 
ordinary  of  the  court  of  chancery  to  inquire  into  any  facts  which  n 
such  an  investigation,  or  it  shall  be  lawful  for  the  said  court  or  for  th 
lord  chancellor  to  direct  such  motion  or  petition  to  stand  over,  to  < 
the  petitioner  or  petitioners  to  adduce  evidence  or  further  eWdenoe  1 
the  said  court  or  before  the  said  lord  chancellor,  or  to  enable  notice  c 
further  notice  of  such  motion  or  petition  to  be  served  upon  any  pen 
persons. 


.•'» 
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XLn.  And  be  it  enacted,  that  upon  the  hearing  of  any  each  motion  or  Coait  may  dis- 
petition,  whether  any  certificate  or  report  from  a  master  shall  have  been  ™^  '^^^^ 
obtained  or  not,  it  shall  be  lawful  for  the  court,  or  the  lord  chancellor  in-  Jjjjj^^'  wltiMmt 
trusted  as  aforesaid,  to  dismiss  such  motion  or  petition,  with  or  without  costs, 
or  to  make  an  order  thereupon  in  conformity  with  the  provisions  of  thia 
act. 


XLm.  And  be  it  enacted,  that  whensoever  in  any  cause  or  matter,  either  Power  to 
by  the  evidence  adduced  therein,  or  by  the  admissions  of  the  parties,  or  by  "„^*'  *°  • 
a  report  of  one  of  the  masters  of  the  court  of  chancery,  the  facts  necessair  **"""* 
for  an  order  under  this  act  shall  appear  to  such  court  to  be  sufficiently  proved, 
it  shall  be  lawful  for  the  said  court,  either  upon  the  hearing  of  the  said  cause 
or  of  any  petition  or  motion  in  the  said  cause  or  matter,  to  make  such  order 
under  this  act. 


Orders  made  by 
theooartof 
chancery, 
foanded  on 
certain  allega- 
tions, to  be  oon- 
closive  evidence 
of  the  matter 
contained  in  such 
allegatioos. 


XLIV.  And  be  it  enacted,  that  whenever  any  order  shall  be  made  under 
this  act,  either  by  the  lord  chancellor  intrusted  as  aforesaid,  or  by  the  court 
of  chancenr,  for  the  purpose  of  conveying  or  assigning  any  lands  or  for  the 
purpose  of  releasing  or  disposing  of  any  contingent  right,  and  such  order 
shall  be  founded  on  an  allegation  of  the  personal  incapacity  of  a  trustee  or 
mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  or  devisee  of  a 
mortgagee  is  out  of  the  jurisdiction  of  the  court  of  chancery,  or  cannot  be 
found,  or  that  it  is  uncertain  which  of  several  trustees,  or  which  of  several 
devisees  of  a  mortgagee,  was  the  snrvivor,  or  whether  the  last  trustee,  or  the 
heir  or  last  surviving  devisee  of  a  mortgagee,  be  living  or  dead,  or  on  an 
allegation  that  any  trustee  or  mortgagee  has  died  intestate  without  an  heir, 
or  has  died  and  it  is  not  known  who  is  his  heir  or  devisee,  then  in  any  of 
such  cases  the  fact  that  the  lord  chancellor  intrusted  as  aforesaid,  or  the 
court  of  chancery,  has  made  an  order  upon  such  an  allegation,  shall  be 
conclusive  evidence  of  the  matter  so  alleged  in  any  court  of  law  or  equity 
upon  any  question  as  to  the  legal  validity  of  the  order :  Provided  always, 
that  nothing  herein  contained  shall  prevent  the  court  of  chancery  directing 
a  re-conveyance  or  re-assignment  of  any  lands  conveyed  or  assigned  by  any 
order  under  this  act,  or  a  re-disposition  of  any  contingent  right  conveyed  or 
disposed  of  by  such  order ;  and  it  shall  be  lawful  for  the  said  court  to  direct 
any  of  the  parties  to  any  suit  concerning  such  lands  or  contingent  right  to 
pay  any  costs  occasioned  by  the  order  under  this  act,  when  the  same  shall 
appear  to  have  been  improperly  obtained. 

XLV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord  chancellor  Trustees  of 
intrusted  as  aforesaid,  or  the  court  of  chancery,  to  exercise  the  powers  charities, 
herein  conferred  for  the  purpose  of  vesting  any  lands,  stock  or  chose  in 
action  in  the  trustee  or  trustees  of  any  charity  or  society  over  which  charity 
or  society  the  said  court  of  chancery  would  have  jurisdiction  upon  snit  duly 
instituted,  whether  such  trustee  or  trustees  shall  have  been  duly  appointed 
by  any  power  contained  in  any  deed  or  instrument,  or  by  the  decree  of  the 
said  court  of  chancery,  or  by  order  made  upon  a  petition  to  the  said  court 
under  any  statute  authorizing  the  said  court  to  make  an  order  to  that  effect 
in  a  summary  way  upon  petition. 

XLVI.  And  be  it  enacted,  that  no  lands,  stock  or  chose  in  action  vested  No  escheat  of 
in  any  person  upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  property  held 
shall  escheat  or  be  forfeited  to  her  Majesty,  her  heirs  or  successors,  or  to  "^^SmT  ^ 
any  corporation,  lord  or  lady  of  a  manor,  or  other  person,  by  reason  of  the  ""**"•■••• 
attainder  or  conviction  for  any  offence  of  such  trustee  or  mortgagee,  but 
shall  remain  in  such  trustee  or  mortgagee,  or  survive  to  his  or  her  co- 
tnistee,  or  descend  or  vest  in  his  or  her  representative,  as  if  no  such  attainder 
or  conviction  had  taken  place. 

XLVII.  And  be  it  enacted,  that  nothing  contained  in  this  act  shall  prevent  Act  not  to  pre- 
the  escheat  or  forfeiture  of  any  lands  or  personal  estate  vested  in  any  sndi  ^^^  aachoat  or 
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lorMtaraof  trnstee  or  mortgagee,  so  far  as  relates  to  any  beneficial  interest  therein  oi 

iMneildal  intowt    any  such  trustee  or  mortgagee,  but  soch  lands  or  personal  estate,  so  far  « 

relates  to  any  snch  beneficial  interest,  shall  be  recoTerable  in  the  same  m^ww^ir 

as  if  this  act  had  not  passed. 


CSoart  may  makA 
a  decree  In  the 
ftbeeoceola 
traetee. 


Coetf  maybe 
paid  out  of  tbe 
estate. 


Salt  may  be 
directed. 


Powen  of  coort 
of  chancery  to 
extend  to  pro- 
perty in  the 
coloulea. 

Short  UUe. 


XLIX.  And  be  it  enacted,  that  where  in  any  snit  commenced  or  to  be 
commenced  in  the  court  of  chancery  it  shall  be  made  to  appear  to  the  court 
by  affidavit  that  diligent  search  and  inquiry  has  been  made  after  any  penon 
made  a  defendant,  who  is  only  a  trustee,  to  serve  him  with  the  process  of 
the  court,  and  that  he  cannot  be  found,  it  shall  be  lawful  for  the  said  comt 
to  hear  and  determine  such  cause,  and  to  make  such  absolute  decree  therein 
against  every  person  who  shall  appear  to  them  to  be  only  a  trustee,  and  not 
otherwise  concerned  in  interest  in  the  matter  in  question,  in  snch  and  the 
same  manner  as  if  snch  trustee  had  been  duly  served  with  the  process  of 
the  court,  and  had  appeared  and  filed  his  answer  thereto,  and  had  also  ap- 
peared by  bis  counsel  and  solicitor  at  the  hearing  of  snch  cause :  provided 
always,  that  no  such  decree  shall  bind,  affect  or  in  anywise  prejudice  any 
person  against  whom  the  same  shall  be  made,  without  service  of  process 
upon  him  as  aforesaid,  his  heirs,  executors  or  administrators,  for  or  in  re- 
spect of  any  estate,  right  or  interest  which  snch  person  shall  have  at  the 
time  of  making  such  decree,  for  his  own  use  or  benefit,  or  otherwise  than  as 
a  trustee  as  aforesaid. 

LI.  And  be  it  enacted,  that  the  lord  chancellor  intrusted  as  aforesaid, 
and  the  court  of  chancery,  ma^  order  the  costs  and  expenses  of  and  relating 
to  the  petitions,  orders,  directions,  conveyances,  assignments  and  transfers 
to  be  made  in  pursuance  of  this  act,  or  any  of  them,  to  be  paid  and  raised 
out  of  or  from  the  lands  or  personal  estate,  or  the  rents  or  produce  thereof, 
in  respect  of  which  the  same  respectively  shall  be  made,  or  in  such  manner 
as  the  said  lord  chancellor  or  court  shall  think  proper. 

LIII.  And  be  it  enacted,  that  upon  any  petition  under  this  act  being 
presented  to  the  lonl  chancellor  intrusted  as  aforesaid,  or  to  the  court  of 
chancery,  it  shall  be  lawful  for  the  said  lord  chancellor  or  the  said  court  of 
chancery  to  post])one  making  any  order  upon  such  petition  until  the  right 
of  the  petitioner  or  petitioners  shall  have  been  declared  in  a  snit  duly  insti- 
tuted for  that  purpose. 

LIV.  And  be  it  enacted,  that  the  powers  and  authorities  given  by  this 
act  to  the  court  of  chancery  in  England  shall  extend  to  all  lands  and  per- 
sonal estate  within  the  dominions,  plantations  and  colonies  belonging  to  her 
Majesty  (except  Scotland). 

LYIII.  And  be  it  enacted,  that  in  citing  this  act  in  other  acts  of  rarlia- 
ment,  and  in  legal  instruments  and  in  legal  proceedings,  it  shall  be  sufficient 
to  use  the  expression  '*The  Trustee  Act,  1850." 


I 


i 
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Comt  of  chanoeiy 
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An  Act  to  extend  the  Provisions  of'^  The  Trustee  Act^  1850," 
15  4-  16  Vict.  c.  55.  I20th  June,  1852.] 

Whereas  it  is  expedient  to  extend  the  provisions  of  the  Trustee  Act, 
1850:  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  anthority  of  the 
same, 

I.  That  when  any  decree  or  order  shall  have  been  made  by  any  court  of 
equity  directing  the  sale  of  any  lands  for  any  porpoae  whatever,  every 
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penon  seised  or  possessed  o£  sach  land,  or  entitled  to  a  contingent  right  orfler  for  resttng 
therein,  being  a  party  to  the  suit  or  proceeding  in  which  snch  decree  or  S^J^iSje***** 
order  shall  have  been  made,  and  bound  thereby,  or  being  otherwise  bound  ^y  ^  p^rty  to  the 
by  such  decree  or  order,  shall  be  deemed  to  be  so  seised  or  possessed  or  tutt  after  a 
entitled  (as  the  case  may  be)  upon  a  trust  within  the  meaning  of  the  J*^^^^'****' 
Trustee  Act,  1860  :  and  in  every  such  case  it  shall  be  lawful  for  the  court       '^^ 
of  chancery,  if  the  said  court  sliall  think  it  expedient  for  the  purpose  of 
carrying  such  sale  into  effect,  to  make  an  order  vesting  such  lands  or  any 
part  thereof,  for  such  estate  as  the  court  shall  think  fit,  either  in  any  pur- 
chaser or  in  such  other  person  as  the  court  shall  direct;  and  every  such 
order  shall  have  the  same  effect  as  if  such  person  so  seised  or  possessed  or 
entitled  had  been  free  from  all  disability,  and  had  duly  executed  all  proper 
conveyances  and  assignments  of  such  lands  for  such  estate. 

n.  That  sections  numbered  seventeen  and  eighteen  in  the  Queen's  power  to  make 
printers*  copy  of  the  Trustee  Act,  1860,  be  repealed;   and  in  every  case  ""f^^'JJ'' 
where  any  person  is  or  shall  be  jointly  or  solely  seised  or  possessed  of  any  JSSSfon  refusal 
lands  or  entitled  to  a  contingent  right  therein  upon  any  trust,  and  a  de-  or  neglect  of  a 
mand  shall  have  been  made  upon  such  trustee  by  a  person  entitled  to  tnutee  to  convey 
require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  authorized  agent  ^  wto**^ 
of  such  last-mentioned  person,  requiring  such  trustee  to  convey  or  assign 
the  same,  or  to  release  such  contingent  right,  it  shall  be  lawful  for  the  court 
of  chancery,  if  the  said  couit  shall  be  satisfied  that  such  trustee  has  wilfully 
refused  or  neglected  to  convey  or  assign  the  said  lands  for  the  space  of 
twenty-eight  days  after  such  demand,  to  make  an  order  vesting  sucn  lands 
in  such  person,  in  such  manner  and  for  such  estate  as  the  court  shall  direct, 
or  releasing  such  contingent  right  in  such  manner  as  the  court  shall  direct; 
and  the  said  order  shall  have  the  same  effect  as  if  the  trustee  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands,  or  a  release  of  snch  right  in 
the  same  manner,  and  for  the  same  estate. 

HL  That  when  any  infant  shall  be  solely  entitled  to  any  stock  upon  any  power  to  make 
trust,  it  shall  be  lawful  for  the  court  of  chancery  to  make  an  order  vesting  an  order  tor  the 
in  any  person  or  persons  the  right  to  transfer  such  stock,  or  to  receive  the  SJaJ'^JJiJ^'*' 
dividends  or  income  thereof ;  and  when  any  infant  shall  be  entitled  jointly  gtock  in  name  of 
with  any  other  person  or  persons  to  any  stock  upon  any  trust,  it  shall  be  an  infant  trustee, 
lawful  for  the  said  court  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  either  in  the  person  or 
persons  jointly  entitled  with  the  infant,  or  in  him  or  them  together  with 
any  other  person  or  persons  the  said  court  may  appoint. 

IV.  That  where  any  person  shall  neglect  or  refuse  to  transfer  any  stock,  on  neglect  to 
or  to  receive  the  dividends.or  income  thereof,  or  to  sue  for  or  recover  any  transfer  stock  lot 
chose  in  action,  or  any  interest  in  respect  thereof,  for  the  space  of  twenty-  JJ*°^J^**^* 
eight  days  next  after  an  order  of  the  court  of  chancery  for  that  purpose  beoAde ^b^St 
shall  have  been  served  upon  him,  it  shall  be  lawful  for  the  court  of  chan-  right  to  transfer 
eery  to  make  an  order  vesting  all  the  right  of  such  person  to  transfer  such  i°  *^^  penon 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and  re-  SpSSit!*"*       ^ 
cover  such  chose  in  action,  or  any  interest  in  respect  tliereof  ,  in  such  person 

or  persons  as  the  said  court  may  appoint. 

V.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  deceased  on  like  neglect 
person,  and  his  personal  representative  shall  refuse  or  neglect  to  transfer  by  executor, 
such  stock  or  receive  the  dividends  or  income  thereof  for  the  space  of  j!?^j2f***' *°*'^ 
twenty-eight  days  next  after  an  order  of  the  court  of  chancery  for  that  pur- 
pose shall  have  been  served  upon  him,  it  shall  be  lawful  for  Uie  court  of 

chancery  to.  make  an  order  vesting  the  ri^ht  to  transfer  snch  stock,  or  to 
receive  the  dividends  or  income  raereof,  in  any  person  or  persons  whom 
the  said  court  may  appoint. 
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Bank  of  Enghuid        VL  When  any  order  being  or  poiportinff  to  be  under  this  act  or : 

Mid  <»iupaiii«t        the  Trosteo  Act,  1850,  shall  be  made  by  Uie  lord  chancellor  iatnui 

•u^caSwiT  aforesaid,  or  by  the  coort  of  chancery,  vesting  the  right  to  any  «a 

*  vesting  the  right  to  transfer  any  stock,  or  Testing  the  right  to  call  f< 

transfer  of  any  stock,  in  any  person  or  persons*  in  every  soch  case  the 
right  to  transfer  such  stock  shall  Test  accordingly;  and  the  person  a 
sons  so  apiM)inted  shall  be  authorized  and  empowered  to  execute  all 
and  powers  of  attorney,  and  to  perform  all  acts  relating  to  the  transi 
such  stock  into  his  or  their  own  name  or  names,  or  otherwise,  to  the  e 
and  in  conformity  with  the  terms  of  the  order ;  and  the  bank  of  £n^ 
'  and  all  companies  and  associations  whatever,   and  all   peraoos  shi 

>  ciiually  bound  and  com|)ellable  to  comply  with  the  requisitions  of 

iwrson  or  persons  so  appointed  as  aforesaid,  to  the  extent  and  in 
fonnitv  with  the  terms  of  such  order,  as  the  said  bank  of  £ngland,  oi 
companies,  associations  or  persons  wonid  have  been  bound  and  compe 
to  comply  with  the  re<iuisitionB  of  the  person  in  whose  place  such  ap] 
mcnt  shall  have  been  made. 

Tndcmnitj  to  VII.  That  every  order  made  or  to  be  made,  being  or  purporting 

bank  »nd  oom-        made  under  this  or  the  Trustee  Act,  1850,  by  the  lord  chancellor  intr 
panics  so  obeying,    a^  afore.saiij^  or  by  the  court  of  chancery,  and  duly  passed  and  eni 

stiall  be  a  complete  indenmity  to  the  bank  of  England,  and  all  comp 
and  associations  whatsit ver,  and  all  persons,  for  any  act  done  pan 
thereto  ;  and  it  shall  not  be  necessary  for  the  bank  of  Kngland,  or 
company  or  association,  or  person,  to  inquire  concerning  the  profwie 
such  order,  or  whether  the  lord  chancellor  intrusted  as  aforesaid,  oi 
court  of  chancery,  had  jurisdiction  to  make  the  same. 

.     «•      Power  to  appoint        VIIL  That  when  any  person  is  or  shall  be  jointly  or  solely  seise 
new  trustee*  in       possessed  of  any  lands  or  entitled  to  anv  stock  upon  any  trust,  and 
conv^ctS'of"*         person  has  l>een  or  shall  be  convicted  of  felony,  it  shall  be  lawful  f« 
fcteoy.  court  of  chancery,  upon  proof  of  such  conviction,  to  appoint  any  perse 

be  a  trustee  in  the  place  of  such  convict,  and  to  make  au  CHtier  for  ra 
'  such  lands,  or  the  right  to  transfer  such  stock,  and  to  receive  the  dirid 

or  income  thereof,  in  such  person  to  b»  so  appointed  trustee;    and 
order  shall  have  the  same  effect  as  to  lands  as  if  the  convict  tmstee 
been  free  from  any  disability,  and  had  duly  executed  a  oouTeyance  a 
signment  of  his  estate  and  interest  in  the  same. 

DC.  That  in  all  cases  where  it  shall  be  expedient  to  appoint  a  new ' 
tee,  and  it  shall  be  found  inexpedient,  difficnlt  or  impracticable  so  t 
without  the  assistance  of  the  court  of  chancery,  it  shall  be  lawful  foi 
said  court  to  make  an  order  appointing  a  new  trustee  or  new  trustees, 
ther  there  be  any  existing  trustee  or  not  at  the  time  of  making  such  o 

XII.  That  this  act  shall  be  read  and  construed  according  to  the  d 
tions  and  interpretations  contained  in  the  second  section  of  the  Tr 
Act,  1850,  and  the  provisions  of  the  said  last-mentioned  act  (except  a 
as  the  same  are  altered  by  or  inconsistent  with  this  act)  shall  extend 
apply  to  the  coses  provide<l  for  by  this  act,  in  the  same  way  as  if  thi 
had  been  incorporated  with  and  formed  part  of  the  said  Tmstee  Act, 

XIII.  That  every  order  to  be  made  under  the  Tmstee  Act,  1850,  oi 
act,  which  shall  have  the  effect  of  a  convevance  or  assignment  of  any  1 
or  a  transfer  of  any  such  stock  as  can  only  be  transferred  by  stamped 
shall  be  chargeable  with  the  like  amount  of  stamp  duty  as  it  would 
l)een  chargeable  with  if  it  had  been  a  deed  executed  by  the  perm 
jKjrsons  seised  or  possessed  of  such  lands,  or  entitled  to  such  stock; 
every  such  order  shall  bo  duly  stamped  for  denoting  the  payment  o: 
said  dnty. 
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AUTHORITY  AND  DUTY  OF  REGISTRAR 
ACTING  AS  A  CHIEF  CLERK  IN  CHAN- 
CERY. 


An  Act  to  abolish  the  Office  of  Master  in  Ordinary  of  the 
High  Court  of  Chancery^  and  to  make  Provision  for  the 
more  speedy  and  efficient  Despatch  of  Business  in  the  said 
Courty  15  4-  16  Vict.  c.  80.  [30M  June,  1852.] 

XI.  From  and  after  the  first  day  of  Michaelmas  term,  one  thousand  Power  to  master 
eight  hundred  and  fifty-two,  it  shall  he  lawful  for  the  master  of  the  rolls  o'  ti»«  vA\m  and 
and  the  vice-chancellors  for  the  time  being,  and  they  are  hereby  required  to^t^hambera 
to  sit  at  chambers  for  the  despatch  of  such  part  of  the  business  of  the  said  for  the  despatch 
court  as  can,  without  detriment  to  the  public  advantage  arising  from  the  of  bosinees,  &c 
discussion  of  questions  in  open  court,  be  heard  in  chambers,  according  to 
the  directions  hereinafter  in  that  behalf  specified  or  referred  to ;  and  the 
times  at  and  during  which  they  respectively  shall  so  sit  shall  be  from  time 
to  time  fixed  by  them  respectively. 


XIII.  The  master  of  the  rolls  and  every  of  the  vice-chancellors  respec-  judges  to  have 
tively  when  sitting  in  chambers  shall  have  the  same  power  and  jurisdiction  same  power  and 
in  respect  of  the  business  to  be  brought  before  them,  as  if  they  were  respec-  i^^^J?  "  *° 
tively  sitting  in  open  court.  ""*"  '^" 


open  court. 


XV.  All  orders  of  the  master  of  the  rolls  or  of  any  vice-chancellor,  oi^era  made  at 

made  by  him  at  chambers,  shall  have  the  force  and  effect  of  orders  of  the  chamberi  to  have 

court  of  chancery,  and  sudi  orders  may  be  signed  and  enrolled  in  like  "^^  '**^  ■■ 
.^<.«.«».  "  ^  oraetB  ox  court, 

manner.  (^ 

XXYI.  The  business  to  be  disposed  of  by  the  master  of  the  rolls  and  Boflinees  to  be 
vice-chancellors  respectively  while  sitting  at  chambers  shall  consist  of  such  disposed  of  In 
of  the  following  matters  as  the  judge  shSl  from  time  to  time  think  may  be  SjjSjf"  ^^  ^^ 
more  conveniently  disposed  of  m  chambers  than  in  open  court;  videlicet ,  '"****•• 
applications  for  time  to  plead,  answer  or  demur ;  for  leave  to  amend  bills 
or  claims;  for  enlarging  publication;  and  also  applications  for  the  produc- 
tion of  documents;  applications  relating  to  the  conduct  of  suits  or  matters; 
applications  as  to  the  guardianship  and  maintenance  of  infants ;  matters 
connected  with  the  management  oi  property ;  and  such  other  matters  as 
each  such  judge  may  from  time  to  time  see  fit,  or  as  may  from  time  to  time 
be  directed  by  any  general  order  of  the  lord  chancellor. 

XXIX.  From  and  after  the  first  day  of  Michaelmas  term,  one  thousand  power  to  the 

eight  hundred  and  fifty-two,  the  master  of  the  rolls  and  the  vice-chancellors  judges  to  direct 

respectively  shall  have  the  sole  power  (subject  to  any  rules  which  may  be  T|lJf  J^^iSrJ  *^ 

made  by  the  lord  chancellor  witn  the  advice  and  assistance  of  them  or  any  SSn^esMgated 

two  of  them)  to  order  what  matters  and  thin^  shall  be  investigated  by  and  by  themselves, 

before  their  respective  chief  clerks,  either  with  or  without  their  direction,  '^'^  ^^^t  by 

during  their  progress,  and  what  matters  and  things  shall  be  heard  and  in-  ^^'^  ******  ctaAs. 


'Y 


« 


-•4 


»; 


I , 


/  P 


*  t 


I 


\ 


1 


■      ♦• 


Right  to  niltar  to 
bring  any  point 
before  the  Judge. 


Power  to  chief 
clerks  to  iMoe 
advert  bementa 
and  summonses, 
to  administer 
oaths,  &c  as  the 
Judge  shall  direct. 


Parties,  &c.  not 
attending  liable 
to  process  of  con- 
tempt and  to 
penalties  for 
tilse  swearing, 
Ate 


<( 


818  Appendix. 

Testigated  by  themselres;  and  particniarly,  if  the  judge  shall  so  direct,  h 
chief  clerks  respectiyely  shall  take  accounts,  and  make  sach  inqairies  i 
haye  nsnally  been  prosecuted  before  the  chief  clerks  of  the  present  master 
and  the  judge  shall  give  such  aid  and  directions  in  cTcry  or  an j  sac 
account  or  inquiry  as  he  may  think  proper,  but  subject  nercrtheless  to  tl 
right  hereinafter  provided  for  the  suitor  to  bring  any  particular  point  befoi 
the  judge  himself. 

XXX.  Each  chief  clerk  shall,  for  the  purpose  of  any  proceedings  dJ 
rectcd  by  the  master  of  the  rolls  or  any  vice-chancellor  to  be  taken  befor 
him,  have  full  power  to  issue  advertisements,  to  summon  parties  and  wit 
nesses,  to  administer  oaths,  to  take  affidavits  and  acknowledgments,  othei 
than  acknowledgments  by  married  women,  to  receive  affirmations,  and 
when  so  directed  by  the  judge  to  whose  court  he  is  attached,  to  examine 
parties  and  witnesses,  either  upon  interrogatories  or  viva  voce,  as  sucli 
judge  shall  direct. 

XXXI.  Parties  and  witnesses  so  summoned  shall  be  bound  to  attend  in 
pursuance  of  any  such  summons,  and  shall  be  liable  to  process  of  contempt, 
m  like  manner  as  parties  or  witnesses  arc  now  liable  thereto  in  case  of  dis- 
obedience to  any  order  of  the  said  court,  or  in  case  of  default  in  attendance, 
in  pursuance  of  any  order  of  the  said  court,  or  of  any  writ  of  subpoena  ad 
testiticandum ;  and  all  persons  swearing  or  affirming  before  any  such  chief 
clerk  shall  be  liable  to  all  such  penalties,  punishments  and  consequences 
for  any  wilful  and  corrupt  false  swearing  or  affirming  contained  therein  as 
if  the  matters  sworn  or  affirmed  had  been  sworn  and  affirmed  before  any 
person  now  by  law  authorized  to  administer  oaths,  to  take  affidavits  and  to 
receive  affirmations. 

XXXII.  The  directions  to  be  given  by  the  master  of  the  rolls  or  any 
vice-chancellor  for  or  touching  any  proceedings  before  his  chief  clerk  shall 
require  no  particular  form,  but  the  result  of  such  proceedings  shall  be 
statc<l  in  the  shape  of  a  short  certificate  to  the  judge,  and  shall  not  be  em- 
bodied in  a  formal  re}>ort,  unless  in  any  case  the  judge  shall  see  fit  so  to 
direct ;  and  when  the  judge  shall  approve  of  such  certificate  or  report  he 
shall  sign  the  same  in  testimony  of  his  adopting  the  same. 

XXX ni.  No  exceptions  shall  lie  to  any  certificate  or  report  of  the  chief 
clerk,  although  signed  and  adopted  by  the  judge,  but  anv  party  shall, 
either  during  the  proceedings  before  such  chief  clerk,  or  within  such  time 
after  such  proceedings  shall  have  been  concluded,  and  before  the  certificate 
or  report  shall  have  been  signed  and  adopted,  as  the  lord  chancellor  shall  by 
any  general  order  direct,  be  at  lilierty  to  take  the  opinion  of  the  judge  upon 
any  particular  point  or  matter  arising  in  the  course  of  the  proceedings,  or 
upon  the  result  of  the  whole  proceeding  when  it  is  brought  by  the  chief 
clerk  to  a  conclusion. 

XXXIV.  Where  any  certificate  or  report  of  the  chief  clerk  shall  have 
been  signed  and  adopted  by  the  judge  the  same  shall  be  filed  in  like  manner 
as  reports  are  now  filed,  and  shall  thenceforth  be  binding  on  all  the  partiea 
to  the  proceedings,  unless  discharged  or  varied,  either  at  chambers  or  in 
open  court,  according  to  the  nature  of  the  case,  upon  application  by  sum- 
mons or  motion  within  such  time  as  shall  be  prescribed  in  that  behalf  by 
any  general  order  of  the  lord  chancellor,  and  nothing  herein  contained  shall 
prejudice  or  affect  the  power  of  the  court  at  any  time  to  open  any  such 
certificate  or  rcix>rt  U})on  the  same  or  the  like  grounds  as  any  re|>ort  of  a 
master  of  the  said  court  which  has  been  absolutely  confirmed  may  now  be 
opened. 

Power  to  obtain         XLII.  It  shall  be  lawful  for  the  said  court,  or  any  judge  thereof,  in  such 


Result  of  pro- 
ceedings before 
chief  clerk  to  t>e 
embodied  in  form 
of  short  certifi- 
cate, &0. 


Ko  ftxoeptlons  to 
lie  to  certificate. 

Parties  at  liberty 
to  take  opinion 
of  Judge  upon 
any  particular 
point 


Certificate,  &C. 
signed  and 
adopted  by  Judge, 
binding  on  all 
parties,  unless 
dlschaiiged  or 
varied. 
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way  as  they  may  think  fit,  to  obtain  the  assistance  of  accountants,  zner-  thetMlftanoeoi 
chants,  engineers,  actuaries  or  other  scientific  persons,  the  better  to  enable  aocoontants, 
Bach  court  or  jndge  to  determine  any  matter  at  issne  in  any  canse  or  pro-  n*****"^  *«• 
ceeding,  and  to  act  upon  the  certificate  of  such  persons. 

XLin.  The  allowances  in  respect  of  fees  to  such  conveyancing  counsel,  Taxing  muter 
accountants,  merchants,  engineers,  actuaries  and  other  scientific  persons  *?  "*"'*^i?' 
shall  be  regulated  by  the  taxing  master  of  the  said  court,  subject  to  an  ap-  ooooMir&e.  sub- 
peal  to  the  judge  to  whose  court  the  cause  or  matter  shall  be  attached,  whose  ject  to  appeaL 
decision  shall  be  final. 


CHANCERY  PROCEDURE. 


An  Act  to  amend  the  Practice  and  Course  of  Proceeding  in 
the  High  Court  of  Chancery ^  15  4-  16  Vict,  c.  86. 

[1*^  July,  1852.] 

Whereas  it  is  expedient  to  amend  the  practice  and  course  of  proceeding 
in  the  high  court  of  chancery :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

XXXI.  All  witnesses  to  be  examined  orally  under  the  provisions  of  this  Witneaset  to  be 
act  shall  be  so  examined  by  or  before  one  of  the  examiners  of  the  court,  or  examined  hj  one 
by  or  before  an  examiner  to  be  specially  appointed  bv  the  court,  the  exa-  ®{ Jjj SIrt *tatoe 
miner  being  furnished  by  the  plaintiff  with  a  copy  of  the  bill,  and  of  the  presence  of  the 
answer,  if  any  in  the  cause ;  and  such  examination  shall  take  place  in  the  partlca. 
presence  of  the  parties,  their  counsel,  solicitors  or  agents,  and  the  witnesses 
so  examined  orally  shall  be  subject  to  cross-examination  and  re-examina- 
Hon  ;  and  such  examination,  cro8»-examination  and  re-examination  shall  be 
conducted  as  nearly  as  may  bo  in  the  mode  now  in  use  in  courts  of  common 
law  with  respect  to  a  witness  about  to  go  abroad,  and  not  expected  to  be 
present  at  the  trial  of  a  canse. 


XXXII.  The  depositions  taken  upon  any  such  oral  examination  as  afore- 
said shall  be  taken  down  in  writing  by  the  examiner,  not  ordinarily  by 
question  and  answer,  but  in  the  form  of  a  narrative,  and  when  completed 
shall  be  read  over  to  the  witness,  and  signed  by  him  in  the  presence  of 
the  parties,  or  such  of  them  as  may  think  fit  to  attend :  provided  always, 
that  in  case  the  witness  shall  refuse  to  sign  the  said  depositions,  then  the 
examiner  shall  sign  the  same,  and  such  examiner  may,  upon  all  examina- 
tions, state  any  special  matter  to  the  court  as  he  shall  think  fit :  provided 
also,  that  it  shall  be  in  the  discretion  of  the  examiner  to  put  down  any 
particular  question  or  answer,  if  there  should  appear  any  special  reason  for 
doing  so ;  and  any  question  or  questions  which  may  be  objected  to  shall  be 
noticed  or  referred  to  by  the  examiner  in  or  upon  the  depositions,  and  he 
shall  state  his  opinion  thereon  to  the  counsel,  solicitors  or  parties,  and  shall 
refer  to  such  statement  on  the  face  of  the  depositions,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of  any  question  or  ques- 
tions ;  and  the  conrt  shall  have  power  to  deal  with  the  costs  of  immaterial 
or  irrelevant  depositions  as  may  be  just. 

XXXin.  If  any  person  produced  before  any  such  examiner  as  a  witness  if  partiee  lefoae 
shall  refuse  to  be  sworn,  or  to  answer  any  lawful  qoestioD  put  to  him  by  Uie  ^  ^  t^vm  or  to 


Depoeitiona  to  be 
taken  down  in 
writing  and  read 
over  to  tbe  wit- 
ness, who  shall 
sign  the  same  in 
presence  of  the 
parties,  but  if  he 
refuse  to  sign, 
examiner  may, 
and  state  any 
special  matter 
he  maj  think  fit. 
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Orated  dcp»> 
•idoiMtobe 
tnunnlttcd  to 
tlw  noofil  ofllo6 


cftOMiuij  by 
•obpoHia  reqairr 
attendance  of  may 
wItneM  befoveaa 
examiner. 


riB«td  examiner,  or  br  cither  of  the  fMutiea,  or  bj  hiB  or  their  eoaiKl,  sdlic 
^  Agent,  the  same  coune  ihall  be  adopted  with  respect  to  such  witna 
DOW  pursued  in  the  case  of  a  witneat  produced  for  exjuninatioD  bei 
examiner  of  the  nid  court,  np^m  written  interrogatories,  mnd  refnsi^ 
9WOIT1,  or  to  an>wer  si.inie  lawful  question  :  provided  always,  that 
mitucss  shall  demur  or  object  to  anv  question  or  qocstioiur  which  i 
put  to  hini,  the  question  or  questions  so  put,  aod  the  demiUTer  or  ob 
of  tht;  witne»»  tht^reto,  shall  be  taken  down  by  the  examiner,  and  tram 
bj  him  to  the  rtcdrd  office  of  the  said  court,  to  he  there  filed;  a 
validity  of  such  demurrer  or  objection  shall  be  decided  by  the  comi 
the  costs  of  an«l  occasioned  by  such  demurrer  or  objectioa  »hall  be 
discretion  of  the  court. 

XXXIV.  When  the  examination  of  witnesses  before  any  examine 
have  Iteen  concluded,  the  original  depositions,  anthenticmtecl  by  the  sig 
of  such  examiner,  shall  lie  tran«mitti:d  by  him  to  the  record  office 
said  otart,  to  1«  there  filed,  and  any  party  to  the  snit  may  have  i 
thereof  or  of  any  part  or  portion  thereof  upon  payment  for  the  same  i 
manner  a.<  shall  be  provided  by  any  general  order  of  the  loixi  chance 
that  behalf. 

XL.  Any  party  in  any  cause  or  matter  depending  in  the  said  comi 
by  a  writ  of  snb{.ioena  ad  testificandum  or  duces  tecnm,  require  the  a 
ance  of  any  witness  iK^fore  an  examiner  of  the  said  court  <»*  befi^e  i 
aminer  s{jecially  ap^iointcd  for  the  purpose,  and  examine  such  ^tnesst 
for  the  pnqNM?  of  usin^  hi*  evidence  upon  any  claim,  motion,  petit 
other  procevdini:  before  the  court,  in  like  manner  as  such  witness  woe 
bound  to  attend  ami  be  examined  with  the  view  to  the  hearing:  of  a  < 
and  any  party  hanng  made  an  affidavit  to  be  used  or  which  shall  be  n 
any  claim,  motion,  {K'tition  or  other  proceeding  before  the  court  sh 
U»und  on  being  sened  with  such  writ  to  attend  before  an  examiner,  f 
pnqxise  of  being  cn^ss -examined :  provided  always,  that  the  court 
always  have  a  diiicretionary  power  of  acting  upon  snch  e^-idence  as  ni 
bcft»re  it  at  the  time,  and  of  making  such  interim  orders^  or  othcrvi 
may  appear  necessary  to  meet  the  justice  of  the  case. 

Defendant  not  to  XLII.  It  shall  not  be  competent  to  any  defendant  in  anj  snit  in  th 
take  objection  for  court  to  take  any  objection  for  want  of  parties  to  snch  suit,  in  any  a 
want  of  l>|"^i^^  which  the  rules  next  hereinafter  set  forth  extend ;  and  snch  rules'  *h 
raiMtiminTet  deemed  and  taken  as  part  of  the  law  and  practice  of  the  said  court, ai 
forth  iiiaU  extend,  law  or  i)ractice  of  the  said  court  inconsistent  therewith  shall  be  and  is  I 

abrogate<l  and  annulled. 
Knle  1.  Any  resi^iuary  legatee  or  next  of  kin  may,  without  serriii 
remaining  residuary  legatees  or  next  of  kin,  have  a  decree  for  tl 
ministration  of  the  {lersonal  estate  of  a  deceased  person. 
Rule  2.  Any  legatee  interested  in  a  legacy  charged  upon  real  estat 
any  person  interested  in  the  proceeds  of  real  estate  directed  to  b 
may,  without  sennng  any  other  legatee  or  person  interested  i 
pn>cee<ls  of  the  estate,  have  a  decree  for  the  administration  of  the 
of  a  deceased  wrson. 
Rule  3.  Any  residuary  devisee  or  heir  may,  without  servine  ai 

rcsiduan-  devisee  or  co-heir  have  the  like  decree. 
Rule  4.  Any  one  of  several  cestnisque  tmst  under  any  deed  or  instr 
may,  without  ser\'ing  any  other  of  such  cestuisque  trust,  have  a  < 
for  the  execution  of  the  tmsts  of  the  deed  or  instmment. 
Rule  5.  In  all  cases  of  suits  for  the  protection  of  property  pendine 
tion,  and  in  all  cases  in  the  nature  of  waste,  one  person  mar  s 
behalf  of  himself  and  of  all  persons  having  the  same  interest. 
Rule  6.  Any  executor,  administrator  or  trustee  may  obtain    a  < 
against  any  one  legatee,  next  of  kin  or  cestuique  trust  for  the  adj 
tration  of  the  estate,  or  the  execution  of  the  trusts. 
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Rnle  7.  In  all  the  aboye  cases  the  court,  if  it  shall  see  fit,  may  require 
any  other  person  or  persons  to  be  made  a  party  or  parties  to  the  snit, 
and  may,  if  it  shall  see  fit,  give  the  conduct  of  the  suit  to  snch  person, 
as  it  may  deem  proper,  and  may  make  snch  order  in  any  particular  case 
as  it  may  deem  just  for  placing  the  defendant  on  the  record  on  the  same 
footing  in  regard  to  costs  as  other  parties  having  a  common  interest 
with  him  in  the  matters  in  question. 

Rule  8.  In  all  the  aboye  cases  the  persons  who,  according  to  the  present 
practice  of  the  court,  would  be  necessary  parties  to  the  suit,  shall  be 
served  with  notice  of  the  decree,  and  after  such  notice  they  shall  be 
bound  by  the  proceedings  in  the  same  manner  as  if  they  had  been 
originally  made  parties  to  the  suit,  and  they  may  by  an  order  of  course 
have  liberty  to  attend  the  proceedings  under  the  decree;  and  any  party 
so  served  may,  within  such  time  as  shall  in  that  behalf  be  prescribed 
by  the  general  order  of  the  lord  chancellor,  apply  to  the  court  to  add  to 
the  decree. 

Rule  9.  In  all  suits  concerning  real  or  personal  estate  which  is  vested  in 
trustees  under  a  will,  settlement  or  otherwise,  such  trustees  shall  repre- 
sent the  persons  beneficially  interested  under  the  trust,  in  the  same 
manner  and  to  the  same  extent  as  the  executors  or  administrators  in 
suits  concerning  personal  estate  represent  the  persons  beneficially  inte- 
rested in  such  personal  estate;  and  in  such  cases  it  shall  not  be  neces- 
sary to  make  the  persons  beneficially  interested  under  the  trusts  parties 
to  the  suit;  but  tne  court  may,  upon  consideration  of  the  matter,  on 
the  hearing,  if  it  shall  so  think  fit,  order  such  persons,  or  any  of  them, 
to  be  made  parties. 

XLIY.  If  in  any  suit  or  other  proceeding  before  the  court  it  shall  appear  Coart  may  pro- 
to  the  court  that  any  deceased  person  who  was  interested  in  the  matters  in  5?*\J?*J°^|."***' 
question  has  no  legal  personal  representative,  it  shall  be  lawful  for  the  court  p^^MotaUreM* 
either  to  proceed  in  the  absence  of  any  person  representing  the  estate  of  deceased  penoD, 
such  deceased  person,  or  to  appoint  some  person  to  represent  such  estate  or  n»«y  appoint 
for  all  the  purposes  of  the  suit  or  other  proceeding,  on  such  notice  to  such  **°** 
person  or  persons,  if  any,  as  the  court  shall  think  fit,  either  specially  or 
generally  by  public  advertisements ;  and  the  order  so  made  by  the  said  court, 
and  any  orders  consequent  thereon,  shall  bind  the  estate  of  such  deceased 
person  in  the  same  manner  in  every  respect  as  if  there  had  been  a  duly 
constituted  legal  personal  representative  of  such  deceased  person,  and  sucn 
legal  personal  representative  had  been  a  party  to  the  suit  or  proceeding,  and 
duly  appeared  and  submitted  his  rights  and  interests  to  the  protection  of 
the  court. 

XLVm.  It  shall  be  lawful  for  the  court  in  any  suit  for  the  foreclosure  coart  may  direct 
of  the  equity  of  redemption  in  any  mortgaged  property,  upon  the  request  of  "ale  of  mortgaged 
the  mortgagee,  or  of  any  subsequent  incumbrancer,  or  of  the  mortgagor,  JJ^J'toSctoraili* 
or  any  person  claiming  under  them  respectively,  to  direct  a  sale  of  such  on  rach  terms  as 
property,  instead  of  a  foreclosure  of  such  equity  of  redemption,  on  such  it  maj  tiUnk  fit. 
terms  as  the  court  may  think  fit  to  direct,  and  if  the  court  shall  so  think  fit, 
without  previously  determining  the  priorities  of  incumbrances,  or  giving  the 
usual  or  any  time  to  redeem ;  proyided  that  if  snch  request  shall  be  made 
by  any  such  subsequent  incumbrancer,  or  by  the  mortga^gor,  or  by  any  per- 
son claiming  under  them  respectively,  the  court  shall  not  direct  any  snch 
sale,  without  the  consent  of  the  mortgagee  or  the  persons  claiming  under 
him,  unless  the  party  making  such  request  shall  deposit  in  court  a  reason- 
able sum  of  money,  to  be  fixed  by  the  court,  for  the  purpose  of  securing  the 
performance  of  such  terms  as  the  court  may  think  fit  to  impose  on  the  party 
making  such  request. 

XLIX.  No  suit  in  the  said  court  shall  be  dismissed  by  reason  only  of  Salt  not  to  be 

tlie  misjoinder  of  persons  as  plaintiffs  therein,  but  wherever  it  shall  appear  ^*?J?!f??  '^ 

to  the  court  that,  notwithstanding  the  conflict  of  interest  in  the  co-plaintiffs,  JJaintilhrboi 
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.  » 


;  « 


Ing  to  spoclal 
circtunstaDccs. 


ooart  maj  modify   or  the  want  of  interest  in  Rome  of  the  i)hiiii tiffs,  or  the  existence  of  » 
its  decree  accuid-     ground  of  defence  aftectiiip  sonic  or  one  of  the  j)laiiitiff.s  the  pIaintiff^ 

some  or  one  of  them,  are  or  is  entitled  to  relief,  the  court  shull  have  ixi 
to  jrrant  such  R*lief,  and  to  nnxlily  its  devrw,  awording  to  the  MfM.i*ia] 
cuni-stunces  of  the  case,  and  for  that  i)ur|K)8C  to  direct  snch  aincD(inicut» 
any,  as  nmy  he  necessary,  and  at  the  hoarinjr,  Inifore  siicli  aineudiiicnti< 
made,  io  tri*at  any  one  or  more  of  the  plaintiiTs  as  if  he  or  they  was  or  w 
a  defendant  or  defendants  in  the  suit,  and  the  remaining  or  other  plain 
or  plaintiHs  was  or  were  the  only  nlaintilTs  on  the  reconi;  aud  where  th 
is  a  misjoinder  of  {»laintitfs,  and*  the  plaintiff  having  an  interest  s^hall  h« 
died  IcAving  a  plaintiff  on  the  rec«>nl  without  an  interest,  the  conrt  ma 
at  the  hearing  of  the  cause,  order  the  cause  to  stand  rcviveil  as  may  apjn 
just,  and  pnK'eed  to  a  deci.sion  of  the  cause,  if  it  shall  see  fit,  ami  togi 
such  directions  as  to  costs  or  otherwise  as  may  appear  just  aud  exitcdieD 


No  rait  to  tie 
objected  to  lie- 
cause  only  de- 
clnratoiy  order 
soaght. 

Ooart  may  decide 
tictireen  Home  of 
the  iiartiet  with- 
out making  othorn 
IntcrcstiNl  parties 
to  the  suit. 


PtoyIso. 


In  case  of  abate- 
ment, &C.  of 
suit  an  order 
may  tie  made, 
which  shall  Iinre 
same  effect  as  u 
bill  of  revivor. 


Ti.  No  suit  in  the  said  court  shall  lie  open  to  ohjection  on  the  cronud  tl 
a  mendy  declarator}'  decree  or  order  is  sought  thereby,  and  it  shall  \h:  lawf 
for  the  court  to  make  binding  declarations  of  right  without  granting  oo 
sequential  relief. 

LI.  It  shall  be  lawful  for  the  court  to  adjudicate  on  qnestions  arisii 
between  ]iarties  notwithstanding  that  they  may  l>e  some  only  of  the  parti 
interested  in  the  i)n)i>erty  resiK^ting  which  the  question  may  ha\'e  ari>e 
or  that  the  proi>erty  in  question  is  comprised  with  other  pn»i»erty  in  i! 
same  settlement,  will  or  other  instrument,  without  making  the  other  parti( 
intereste<l  in  the  projierty  resiHJCting  which  the  (juestion  may  have  arisei 
or  interested  under  the  same  settlement,  will  or  other  instrument,  parties  1 
the  suit,  and  without  requiring  the  whole  trusts  and  purposes  of  the  settli 
ment,  will  or  other  instrument  to  bo  executed  under  the  direction  of  tt 
court,  and  without  taking  the  accounts  of  the  trustees  or  other  aivountin 
jiarties,  or  ascertaining  the  particulars  or  amount  of  the  pn>])crty  touchin 
which  the  (question  or  (piestions  may  have  arisen:  provided  alwa}*)!,  that  i 
the  court  shall  be  of  oiduion  that  the  ajiplication  is  frandulent  or  coIIu<ir« 
or  for  some  other  reason  ought  not  to  be  entertained,  it  shall  have  jtowcrt 
refuse  to  make  the  order  prayeil. 

LII.  Uix>n  any  suit  in  the  said  court  liecoming  abated  by  death,  marriag 
or  otherwise,  or  defective  by  reason  of  siime  change  or  transmission  c 
interest  or  liabilitv,  it  shall  not  be  necessarv  to  exhibit  anv  bill  of  renvc 
or  sup])lemental  bill  in  order  to  obtain  the  usual  onler  to  revive  snch  sni 
or  the  usual  or  necessary  decree  or  order  to  carr}'  on  the  proceedings ;  bi; 
an  order  to  the  effect  of  the  usual  order  to  revive  or  of  the  nsnal  snpph 
mental  decree  may  be  obtained  as  of  course  up<m  an  allegation  of  the  abati 
ment  of  such  suit,  or  of  the  same  having  become  defective,  aud  of  tli 
change  or  transmission  of  interest  or  liability ;  and  an  order  so  obtaiuei 
when  served  ni>on  the  party  or  parties  who  acconling  to  the  present  practii 
of  the  said  conrt  would  l>e  defendant  or  defendants  to  the  bill  of  revivi 
or  supplemental  bill,  shall  from  the  time  of  such  ser^nce  l)c  binding  on  su<- 
narty  or  jxirties  in  the  same  manner  in  even*  respect  as  if  such  order  h;i 
been  regidarly  obtained  according  to  the  existing  practice  of  the  said  conn 
and  such  party  or  fmrties  shall  thenceforth  bectime  a  party  or  parties  to  tl 
suit,  and  shall  be  bound  to  enter  an  api>earance  thereto  in  the  office  of  th 
clerks  «»f  records  and  writs,  within  such  time  and  in  like  maimer  as  if  he  i 
they  had  Infu  duly  serA-cd  with  process  to  .Mpjiear  to  a  bill  t»f  n*vivor  • 
sup|dcmental  bill  filed  against  him;  ]»rovidcd  that  it  shall  be  open  to  tl 
j»arty  or  parties  so  served,  within  such  time  after  service  as  shall  be  in  tin 
behalf  pri'KTilx*d  by  any  general  order  of  the  lonl  chancellor,  to  apply  i 
the  court  by  motion  or  fietition  todis<'harge  such  order  on  any  gn»un<l  wiiic 
wouM  have  In-en  open  t4)  him  on  a  bill  of  revivor  or  supplemental  hil 
stating  the  previous  proceedings  in  the  suit  and  tlie  alleged  chanfi^  or  tran: 
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mission  of  interest  or  liability,  and  praying  the  nsaal  relief  consequent 
thereon :  provided  also,  that  if  any  party  so  served  shall  be  nnder  any  dis- 
ability other  than  covertare,  snch  order  shall  be  of  no  force  or  effect  as 
against  snch  party  until  a  guardian  or  guardians  ad  litem  shall  have  been 
duly  appointed  for  such  party,  and  such  time  shall  have  elapsed  thereafter 
as  shall  be  prescribed  by  any  general  order  of  the  lord  chancellor  in  that 
behalf. 

LTV.  It  shall  be  lawful  for  the  court,  in  any  case  where  any  account  is  Where  account 
required  to  be  taken,  to  give  such  special  directions,  if  any,  as  it  may  think  fSSJf'iiJ/'Swiy 
fit  in  respect  to  the  mode  in  which  the  account  should  be  taken  or  vouched,  ^^^  •))eciai  '"^ 
and  such  special  directions  may  be  given,  either  by  the  decree  or  order  directions  as  to 
directing  such  account,  or  by  any  subsequent  order  or  orders,  upon  its  the  mode  of 
appearing  to  the  court  that  the  circumstances  of  the  case  are  such  as  to  ^*^^  mxn^ 
require  such  special  directions ;  and  particularly  it  shall  be  lawful  for  the 
court,  in  cases  where  it  shall  think  fit  so  to  do,  to  direct  that  in  taking  the 
account  the  books  of  account  in  which  the  accounts  required  to  be  taken 
have  been  kept,  or  any  of  them,  shall  be  taken  as  prim&  facie  evidence  of 
the  truth  of  tiie  matters  therein  contained,  with  liberty  to  the  parties  inte- 
rested to  take  snch  objections  thereto  as  may  be  advised. 

LY.  If  after  a  suit  shall  have  been  instituted  in  the  said  court  in  relation  Court  maj  order 
to  any  real  estate  it  shall  appear  to  the  court  that  it  will  be  necessary  or  "•} «*»♦« *p^ 
expedient  that  the  said  real  estate  or  any  part  thereof  should  be  sold  for  the  ■****• "  required. 
))urposes  of  such  suit,  it  shall  be  lawf  ulfor  the  said  court  to  direct  the  same 
to  be  sold  at  any  time  after  the  institution  thereof,  and  such  sale  shall  be  as 
valid  to  all  intents  and  purposes  as  if  directed  to  be  made  by  a  decree  or 
decretal  order  on  the  hearing  of  such  cause ;  and  any  party  to  the  suit  in 
possession  of  such  estate,  or  in  receipt  of  the  rents  and  profits  thereof,  shall 
be  compelled  to  deliver  up  such  possession  or  receipt  to  the  purchaser  or 
such  other  person  as  the  court  shall  direct. 

LVI.  Before  any  estate  or  interest  shall  be  put  up  for  sale  under  a  decree  Before  sale  of 
or  order  of  the  court  of  chancery,  an  abstract  of  the  title  thereto  shall,  with  «J^^  "to  betald 
the  approbation  of  the  court,  be  laid  before  some  conveyancing  counsel  to  befwe^eome  con- 
be  approved  by  the  court,  for  the  opinion  of  such  counsel  thereon,  to  the  veyancing 
intent  that  the  said  court  may  be  the  better  enabled  to  g^ve  such  directions  counsel. 
OS  may  be  necessary  respecting  the  conditions  of  sale  of  snch  estate  or  inte- 
rest, and  other  matters  connected  with  the  sale  thereof ;  and  when  an  estate  Time  of  delivery 
or  interest  shall  be  so  put  up  for  sale,  a  time  for  the  delivery  of  the  abstract  o'  abetrsct  to  be 
of  title  thereto  to  the  purchaser  or  his  solicitor  shall  be  specified  in  the  said  SS^?fl,*lS°" 
Conditions  of  sale. 

LVll.  Where  any  real  or  personal  estate  shall  form  the  subject  of  any  where  real  or 
proceedings  in  the  court  of  chancery,  and  the  court  shall  be  satisfied  that  pcrwnai  property 
the  snme  will  be  more  than  sufficient  to  answer  all  the  xslaims  thereon  which  ^^J^"^f  ^ 
ought  to  be  provided  for  in  such  suit,  it  shall  be  lawful  for  the  said  court  at  oourtjntay  allow 
any  time  after  the  commencement  of  such  proceedings  to  allow  to  the  parties  to  parties  part  or 
interested  therein,  or  any  one  or  more  of  them,  the  whole  or  part  of  the  the  wh<>J®  <*' ^« 
annual  income  of  such  real  property,  or  a  part  of  such  personal  property,  or  ""*        come, 
a  part  or  the  whole  of  the  income  thereof,  up  to  snch  time  as  the  said  court 
shall  direct,  and  for  that  purpose  to  make  such  orders  as  may  appear  to  the 
said  court  necessary  or  expedient 
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CoCTipgnc<ii  icnt 
of  act. 

Hhort  title. 


An  Act  to  amend  the  Course  of  Procedure  in  the  High  Co 
of  Chancery^  the  Court  of  Chancery  in  Ireland^  and 
Court  of  Chancery  of  the  County  Palatine  of  Lancasi 
21  4-  22  Vict.  c.  27.  [2Sth  June,  1858/ 

Whereas  it  is  expclicnt  to  amond  farther  the  practice  and  conrse  of  p 
cecdin;:  in  the  faizh  court  of  chancery,  the  court  of  chancer}*  in  Ireland,  i 
the  court  of  chanciTT  of  the  county  palatine  of  I^ncaster :  Be  it  enacted 
the  Queen *9  most  ex<'ellent  ^lajesty,  br  and  with  the  adrice  and  consent 
the  Ion  Is  spiritual  and  temporal,  and  commons,  in  this  present  parlianM 
assemhled,  and  by  the  authority  of  the  same,  as  follows: 

T.  This  act  shall  commence  and  take  effect  from  and  after  the  first  d 
of  Noveml)er,  one  thousand  ei;;ht  hundred  and  fifty-eight,  and  may  be  cit 
and  referred  ta  as  *'  The  Chancerv  Amendment  Act,  1858." 


I 


flAinaget  In  cer- 
tain 


Power  to  coort  of         11.  In  all  cases  in  which  the  court  of  chancery  has  jnrisdiction  to  entt 
chancCTj  to  award  tain  un  application  for  an  injunction  i^iust  a  breach  of  any  covenai 

contnirt  or  agreement,  or  apiinst  the  commission  or  continuance  of  ai 
wrongful  art,  or  for  the  specific  performance  of  anv  corenant,  contract  < 
agreement,  it  shall  be  lawful  for  the  same  court,  if  it  shall  think  fit, 
award  damages  to  the  part}*  injured,  either  in  addition  to  or  in  snbstitati< 
for  such  injunction  or  specific  performance,  and  sach  damages  may  1 
assessed  in  such  manner  as  the  court  shall  direct 


Damages  may  he 
aMenedor 
question  of  fact 
arlnlng  in  any 
«uit  may  be  tried 
by  a  jury  before 
the  court  itnelf. 
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III.  It  shall  be  lawful  for  the  court  of  chancery,  if  it  shall  think  fit,  1 
cause  the  amount  of  such  damages  in  any  case  to  be  assessed  or  any  que 
tion  of  fact  arising  in  any  suit  or  proceeding  to  be  tried  by  a  special  < 
common  jury  l>efore  the  court  itself;  and  the  court  of  chancery  may  mat 
all  8uch  rules  and  orders  upon  the  sheriff  or  any  other  person  for  procnrin 
the  attendance  of  a  sfiecial  or  common  jary,  for  such  assessment  of  daniaec 
or  the  trial  of  such  question  of  fact,  as  may  be  made  by  any  of  the  snpenc 
courts  of  common  law  at  Westminster,  and  may  also  make  any  other  oidei 
which  to  the  court  of  chancer}-  may  seem  requisite ;  and  evenr  such  jnr 
shall  consist  of  persons  possesiung  the  qualifications,  and  shall  be  stmd 
summoned,  balloted  for,  and  called  in  like  manner,  as  if  such  joiy  were 
jur}'  for  the  trial  of  any  cause  in  any  of  the  said  superior  courts ;  and  ever 
juryman  »)  summoned  shall  be  entitled  to  the  same  rights  and  subject  t 
the  same  duties  and  liabilities  as  if  he  had  been  duly  summoned  for  th 
trial  of  any  such  cause  in  any  of  the  said  superior  courts ;  and  every  part 
to  any  such  proceeding  shall  be  entitled  to  the  same  rights  as  to  challeng 
and  otherwise  as  if  he  wore  a  party  to  any  such  cause ;  and  generally  for  a 
))uqK>ses  of  or  auxiliary  to  the  assessment  of  damages  or  the  trial  of  que 
tions  of  fact  by  a  jury  l)efore  the  court  itself,  and  m  respect  of  new  triali 
the  court  of  chancer}'  shall  have  the  same  jurisdiction,  powers  and  anthorit 
in  all  reK]>ect8  as  belong  to  any  sui)erior  court  of  common  law,  or  to  an 
judge  thereof  for  the  like  pnqx)scs ;  provided  that  from  any  order  made  b 
the  court  on  an  a]»plication  made  for  a  new  trial  there  shall  be  the  sam 
right  of  a])peal  as  from  any  other  order  of  the  court 

IV.  Any  question  of  fact  and  any  question  as  to  the  amoimt  of  damage 
which  shall  be  so  ordered  to  be  tried  by  a  jury  before  the  court  itself  sha 
be  reduced  into  writing  in  such  form  as  the  court  shall  direct,  and  at  th 
trial  the  jnr}'  shall  l)c  sworn  to  try  the  said  question,  and  a  true  verdict  t 
give  thereon  according  to  the  evidence  ;  and  upon  every  such  trial  the  coui 
of  chancery  sliull  have  the  same  powers,  jurirtdiction  and  authority  as  belon 
to  any  judge  of  any  of  the  said  superior  courts  sitting  at  nisi  pri'ns. 

nnmafce  may  Ik»         V.  It  shall  also  be  lawful  for  the  court  of  chancery,  if  it  shall  think  fit  t 


QoMtloni  or- 
dered to  be  tried 
by  Jury  to  be  re- 
duced Into 
writing. 


Sales  by  Auction,  825 

ranse  the  amonnt  of  snch  damages  in  any  case  to  be  assessed,  or  any  ques-  asseswd  m*  ques- 
tion of  fact  arising  in  any  sait  or  proceeding  to  be  tried  before  the  court  JiS"*  ®{|J'*'*  ^'if* 
itself  without  a  iury,  and  to  canse  the  evi<lenco  on  the  trial  of  that  question  ita^wltLout  a 
to  be  taken  by  the  oral  examination  of  witnesses  and  other  proofs  in  open  jury, 
court;  and  any  question  of  fact,  and  any  question  as  to  the  amount  of 
damages  which  shall  be  so  ordered  to  be  tried  before  the  court  itself,  shall 
l>e  reduced  into  writing  in  snch  form  as  the  court  shall  direct ;  and  the 
verdict  of  the  judge  shall  be  of  the  same  effect  as  the  verdict  of  a  jury  under 
tins  act ;  and  the  proceedings  upon  and  after  such  trial,  as  to  the  power  of 
the  court,  the  evidence  and  otherwise,  shall  be  the  same  as  in  the  case  of 
trial  by  jury  under  this  act :  provided  that,  in  the  case  of  a  trial  under  this 
section,  any  person  may  apply  for  a  new  trial,  either  to  the  judge  before 
whom  the  trial  was  had,  or  to  the  court  of  appeal  in  chancery. 

VI.  It  shall  also  be  lawful  for  the  court  of  chancery,  in  any  case  in  which  Damages  may  be 
it  shall  think  fit  so  to  do,  to  cause  the  amount  of  such  damages  to  be  assessed  "J"*^  ^^^^^ 
by  a  jury  before  any  judge  of  one  of  the  superior  courts  of  common  law  at  of  ^  o?nie* 
nisi  prius,  or  at  the  assizes,  or  before  the  sheriff  of  any  county  or  city,  and  superior  courts  of 
for  that  purpose  to  issue  a  precept  to  the  sheriff  of  snch  county  or  city  as  comnjon  law  at 
the  court  of  chancer}'  shall  think  fit,  or  where  the  sheriff  is  interested  then  Seforethe sheriff 
U)  the  coroner,  requiring  him  to  return,  summon  and  impanel  a  common  or  of  any  county 
s])ecial  jury  for  the  purpose  aforesaid,  in  like  manner  as  is  done  in  cases  of  <v  city. 

writs  ot  inquirv  at  common  law,  which  are  to  be  executed  before  a  judge 
or  before  the  sheriff ;  and  the  court  of  chancery  shall  have  the  power  to  set 
aside  the  verdict  or  inquisition  on  such  inquiry,  and  to  direct  a  new  inquiry, 
in  such  manner  and  on  such  terms  as  the  court  shall  think  fit. 

VII.  In  any  case  in  which  all  parties  to  a  suit  are  competent  to  make  Where  tuurties  are 
admissions,  an^  party  may  call  on  any  other  party  by  notice  to  admit  any  *^"wJ^"^uJion- 
document,  saving  all  just  exceptions ;  and  in  case  of  refusal  or  neglect  to  ^  part™may    ' 
admit,  the  cost  of  proving  the  document  shall  be  paid  by  the  party  so  call  on  any  other 
neglecting  or  refusing,  whatever  the  result  of  the  canse  may  be,  unless  the  V^7  to  admit 
court  shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of  ^"™*°   • 

I )  roving  any  document  shall  be  allowed  unless  such  notice  be  given,  except 
in  cases  where  the  omission  to  give  the  notice  is,  in  the  opinion  of  the  taxing 
master,  a  saving  of  expense. 


SALES  BY  AUCTION. 


An  Act  for  the  Relief  of  the  Suitors  of  the  High  Court  oj 
Chancery,  15  ^  16  Vict.  c.  87.  [15/  July,  1852.] 

42.  Whereas  by  the  act  of  the  session  holden  in  the  eighth  and  ninth  P^nMms  may  sell 
vears  of  the  reign  of  her  present  Majesty,  chapter  fifteen,  a  certain  duty  of  ^7  auction  under 
^cise  iB  m>p<»^  upon  every  Ucence  to  t«  taken  ont  bj  ^ver^  person  exer-  ^^^^'4^ 
cising  or  carrying  on  the  trade  or  business  of  an  auctioneer  in  any  part  of  without  being 
the  United  Kin^om;  and  it  is  thereby  enacted,  that  every  person  who  liable  to  do  dn^ 
exercises  or  cames  on  the  business  of  an  auctioneer,  or  who  acts  in  such  ^{^J^"^!^'^  ^ 
capacity  at  any  sale  or  roup,  and  every  person  who  sells  or  offers  for  sale 
any  goods  or  chattels,  lands,  tenements  or  hereditaments,  or  any  interest 
therein,  at  any  sale  or  roup  where  any  person  or  persons  become  the  pur- 
chaser of  the  same  by  competition,  and  being  the  highest  bidder,  or  by  any 
other  mode  of  sale  by  competition,  shall,  except  as  hereinafter  mentioned^ 
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be  deemed  to  carry  on  the  trade  or  business  of  an  anctioneer,  and  shmll 
re<inircd  to  take  out  such  licence  as  thereby  directed;  and  that  every  pers 
who  carries  on  the  trade  or  business  of  an  auctioneer  as  afoiresaid  withn 
taking  out  such  licence  shall,  exce))t  as  thereinafter  mentioned,  forfeit  oi 
hundred  pounds:  And  whereas  doubts  have  arisen  whether  anj  sale  or  sal 
by  way  of  auction  can  now  be  made  under  any  order  or  decree  of  the  con 
of  chancery  lK?forc  any  officer  of  the  said  court,  or  the  persons  by  sach  offio 
in  that  behalf  appointed,  without  rendering  such  officer  or  other  perse 
liable  to  take  out  such  licence  as  by  the  said  last-mentioned  act  is  directe 
to  be  taken  out  by  all  persons  acting  as  auctioneers;  and  it  is  expediei 
that  such  doubts  should  be  removed:  Be  it  therefore  enacted,  that  it  sha 
be  lawful  for  any  master  in  ordinary  of  the  court  of  chancery,  and  for  th 
chief  clerk  of  any  such  master,  and  for  every  other  person  appointed  in  thi 
behalf  by  any  such  master,  to  sell  any  goods  or  cnattels,  lands,  tenemeni 
or  hereditaments,  or  any  interests  therein,  under  any  decree  or  order  of  th 
said  court,  by  auction,  or  by  any  other  mode  of  sale  by  competition,  withou 
any  licence  as  an  auctioneer,  and  without  being  liable  to  the  doty  impose 
by  the  said  last-mentioned  act,  or  any  other  act  or  acts  now  in  force. 


/  f- 


An  to  the  term 
*  the  court.* 


Power  to  ooart 
to  order  aale  In- 
stead of  divieiOD. 


An  Act  to  amend  the  Late  relating  to  Partition.     31  ^  3! 
Vict.  c.  40. 

Be  it  enacted,  &c. 

1.  This  Act  may  be  cited  as  the  Partition  Act,  1868. 

2.  In  this  Act  the  term  ''the  Court"  means  the  Coort  of  Chancery  ii 
England,  the  Court  of  Chancery  in  Ireland^  the  Landed  Estates  Cooii  ii 
Ireland^  and  the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster 
within  their  respective  jurisdictions. 

3.  In  a  suit  for  Partition,  where,  if  this  Act  had  not  been  passed,  i 
decree  for  Partition  might  have  been  made,  then  if  it  appean  to  tin 
court  that,  by  reason  of  the  nature  of  the  property  to  Tmich  the  soil 
relates,  or  of  the  number  of  the  parties  interested  or  presumptiTely  in 
terestcd  therein,  or  of  the  absence  or  disability  of  some  of  those  parties 
or  of  any  other  circumstance,  a  sale  of  the  property  and  a  distribution  o 
the  proceeds  would  be  more  beneficial  for  the  parties  interested  than  i 
division  of  the  property  between  or  among  them,  the  court  may,  if  i 
thinks  fit,  on  the  request  of  any  of  the  parties  interested,  and  notwith 
standing  the  dissent  or  disability  of  any  others  of  them,  direct  a  sale  o 
the  property  accordingly,  and  may  give  all  necessary  or  proper  coose 
qucntial  directions. 


»  p 

\  ■ 


f 


Sale  on  applica- 
tion of  certain 
proportion  of 
partial  Interested. 


4.  In  a  suit  for  Partition,  where,  if  this  Act  had  not  been 
decree  for  Partition  might  have  been  made,  then  if  the  party  or  partie 
interested,  individually  or  collectively,  to  the  extent  of  one  moiety  o 
upwards  in  the  projwrty  to  which  the  suit  relates,  reqnest  the  oonrt  t 
direct  a  sale  of  the  property  and  a  distribution  of  the  proceeds  instead  o 
a  division  of  the  property  between  or  among  the  parties  interested,  th 
court  shall,  unless  it  sees  good  reason  to  t^e  contrary,  direct  a  sale  ci  th 
property  accordingly,  and  give  all  necessary  or  proper  conseqoentii 
directions. 


As  to  purchaie  of 
ahare  of  party 
dealring  aale. 


5.  In  a  suit  for  Partition,  where,  if  this  Act  had  not  been  passed, 
decree  for  Partition  might  have  been  made,  then  if  any  party  intereste 
in  the  property  to  whidi  the  suit  relates  requests  the  court  to  direct 
sale  of  the  property  and  a  distribution  of  the  proceeds  instead  of 
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<U vision  of  the  property  between  or  among  the  parties  interested,  the 
umrt  may,  if  it  thinks  fit,  unless  the  other  parties  interested  in  the  pro- 
perty, or  some  of  them,  undertake  to  purchase  the  share  of  the  party 
requesting  a  sale,  direct  a  sale  of  the  property,  and  give  all  necessary  or 
proper  consequential  directions,  and  in  case  of  such  undertaking  being 
given  the  court  may  order  a  valuation  of  the  share  of  the  party  request- 
ing a  sale  in  such  manner  as  the  court  thinks  fit,  and  may  give  all 
necessary  or  proper  consequential  directions. 

6.  On  any  sale  under  this  Act  the  court  may,  if  it  thinks  fit,  allow  any  Aaihorltj  for 
of  the  parties  interested  in  the  property  to  bid  at  the  sale,  on  such  terms  p»rtiei  interested 
as  to  nonpayment  of  deposit,  or  as  to  setting  off  or  accounting  for  the  ^  ^^^ 
purchase-money  or  any  part  thereof  instead  of  paying  the  same,  or  as  to 

any  other  matters,  as  to  the  court  seem  reasonable. 

7.  Section  thirty  of  The  Trustee  Act,  1850,  shall  extend  and  apply  to  Application  of 
cases  where,  in  suits  for  Partition,  the  court  directs  a  sale  instead  of  a  Trustee  Act. 
division  of  the  property.  O*  *  14  Vict. 

C  60, 8.  80.) 

8.  Sections  twenty-three  to  twenty-five  (both  inclusive)  of  the  Act  of  Application  of 
the  session  of  the  nineteenth  and  twentieth  years  of  her  Majesty's  reign  proceeds  of  sale, 
(chapter  one  hundred   and   twenty),  "to  facilitate  Leases  and  Sales  of  ^9  ft  W  vict 

"  Settled  Estates,"  shall  extend  and  apply  to  money  to  be  received  on  any  Jgl^*  "*  ^*  ^^* 
sale  effected  under  the  authority  of  this  Act. 

9.  Any  person  who,  if  this  Act  had  not  been  passed,  might  have  main-  Parties  to 
tained  a  suit  for  Partition  may  maintain  such  suit  against  any  one  or  Partition  suits, 
more  of  the  parties  interested,  without  serving  the  other  or  others  (if  any) 

of  those  parties;  and  it  shall  not  be  competent  to  any  defendant  in  the 
suit  to  object  for  want  of  parties;  and  at  the  hearing  of  the  cause  the 
court  may  direct  such  inquiries  as  to  the  nature  of  the  property,  and  the 
])ersons  interested  therein,  and  other  matters,  as  it  thinks  necessary  or 
proper  with  a  view  to  an  order  for  partition  or  sale  being  made  on  further 
consideration;  but  all  persons  who,  if  this  Act  had  not  ^en  passed,  would 
have  been  necessary  parties  to  the  suit,  shall  be  served  with  notice  of  the 
decree  or  order  on  the  hearing,  and  after  such  notice  shall  be  bound  by 
the  proceedings  as  if  they  had  been  originally  parties  to  the  suit,  and 
shall  be  deemed  parties  to  the  suit;  and  all  such  persons  may  have  liberty 
to  attend  the  proceedings ;  and  any  such  person  may,  within  a  time 
limited  by  general  orders,  apply  to  the  court  to  add  to  the  decree  or 
order. 

10.  In  a  suit  for  Partition  the  court  may  make  such  order  as  it  thinks  Costs  in  partition 
just  respecting  costs  np  to  the  time  of  the  hearing.  . Baits. 

11.  Sections  nine,  ten,  and  eleven  of  The  C!hancery  Amendment  Act,  As  to  general 
1858,  relative  to  the  making  of  general  orders,  shall  have  effect  as  if  they  Jjjf?*?!***" 
were  repeated  in  this  Act,  and  in  terms  made  applicable  to  the  pnrpoees  .^i  »,  oo  yic* 
thereof.  c.  27,  ss.  9, 10,  il.) 

12.  In  England  the  county  courts  shall  have  and  exercise  the  like  Jnrlsdiction  of 
power  and  authority  as  the  court  of  chancery  in  suits  for  partition  JJ^^SJ!?** 
(including  the  power  and  authority  conferred  by  this  Act)  in  any  case  (38AiS9 vict 
where  the  property  to  which  the  siut  relates  does  not  exceed  in  value  the  c.  99,  s.  1.) 
sum  of  five  hunared  pounds,  and  the  same  shall  be  had  and  exercised  in 

like  manner  and  subject  to  the  like  provisions  as  the  power  and  authority 
conferred  by  section  one  of  The  County  (Courts  Act,  1865. 
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■  ■  V 

j '  COMMON  LAW  AND  EQUITABLE  JUR 


{  DICTION. 


RULES,  ORDERS  AND  FORMS 

f     i     h  i^  FOR  REOCXATIKO  THE 

V     "  '  '  PRACTICE  OF  THE  COUNTY  COURTS. 

May,  1870. 


We,  George  Lake  Russell,  John  Buby  Dasknt,  John  W 

I  *'  LEDGE,  RuPEBT  ALFRED  Kettle,  and  WiLLL^M  FdRNEB,  being  Jc 

*   ^  of  Connty  Conrts  appointed  to  frame  Roles  and  Orders  for  regalatin( 

Practice  of  the  Courts,  and  Forms  of  Proceedings  therein,  under  the  ; 

•  *    I  section  of  "The  County  Conrts  Act,  1856,"  have,  under  the  powers  n 

in  us  by  the  said  Act  and  by  "The  County  Courts  Act,  1865,"  and  « 

County  Courts  Act,  1867,"  framed  the  following  Rules,  Orders  and  Fo 

4  i                                        and  we  do  hereby  certify  the  same  to  the  Lord  Chancellor  acoordingij 
i   '  

0.  1.  The  rules  of  practice  which  came  into  force  in  all  county  coort 

J  the  1st  day  of  January  1868,  and  are  now  in  force  in  such  courts,  ma; 

cited  as  '*Thc  County  Court  Rules,  1868,"  and  these  rules  may  be  cite! 

"The  County  Court  Rules,  1870." 

I'JI  '                                            2.  Process  shall  not  be  issued  for  senrice  or  execution  unless  the  pi 

.  :  •                                         at  whose  instance  it  is  required  to  be  issued  shall  give  the  christian  ni 

'  '                                         and  surname,  description  and  residence  or  place  of  business  of  himself,  i 

,  ^  the  surname,  and,  if  known,  the  christian  name  and  description,  and  i 

t      -  *  the  residence  of  the  party  upon  whom  it  is  to  be  served,  together  with 

^  ^  name  of  the  street  and  number  of  the  house,  if  known,  in  which  the  pi 

«  resides  or  carries  on  business;  and  eycry  warrant  shall  have  on  it  the  na 

,    I .' .  address  and  description  of  the  plaintiff  and  defendant 

3.  Upon  transmission  of  the  plaint  note,  with  a  request  and  a  reo 
I  (duly  stamped  where  necessary)  by  a  party  to  whose  credit  money  has  t 

paid  into  a  court,  other  than  the  court  within  the  district  of  which  s 
party  resides  or  carries  on  business,  the  registrar  of  the  court  into  wl 

r*';  the  money  has  been  paid  shall  transmit  such  money  to  such  party 

i  registered  post  letter,  enclosing  a  post  office  order  less  the  cost  of  rei 

*  I  U  tance,  and  such  remittance  shall  be  at  the  risk  of  the  said  party. 

'  ^  1-  '  4.  Where  a  person  desires  to  enter  a  plaint  in  a  court  within  the  disi 

•    «  F  V  '  of  which  he  does  not  reside,  he  m&y»  instead  of  attending  in  person  oi 

].  m  }  agent  at  the  court,  transmit,  free  of  cost,  to  the  registrar  the  following 

r  ■  (1.)  Statement  showing  the  name,  address  and  description  of  the  pi 

f  ^  '  tiff  and  defendants,  the  cause  of  action,  and  the  amount  cUun 

'     '^  f  '^^  where  the  claim  exceeds  40«.,  asmany  copies  of  thestaten 

'     j  ;  of  the  particulars  or  cause  of  action  as  there  are  defendants, 

an  additional  copy  to  file. 
(2.)  A  post  office  order  for  the   fees  payable  upon  the  entry  of 

plaint. 
(3.)  An  envelope  addressed  to  himself,  with  a  penny  postage  sts 
thereon. 
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And  npon  the  receipt  of  the  above  the  registrar  shall  enter  the  plaint  and 
forward  the  plaint  note  to  the  plaintiff  in  the  addressed  envelope. 

6.  For  the  purpose  of  the  two  foregoing  rules  the  several  districts  of  the 
Metropolitan  Courts  shall  be  considered  inter  se  as  one  district  only. 

6.  The  letter,  Form  No.  6  to  the  County  Court  Rules,  1868,  need  not  be 
transmitted  with  a  summons  sent  for  service  from  one  metropolitan  court 
to  another. 

7.  Where,  by  an  affidavit  of  service  of  a  summons  made  by  the  bailiff  of 
a  foreign  court,  it  shall  appear  doubtful  whether  the  service  will  be  held 
sufficient,  the  registrar  of  the  home  court  shall  forthwith  on  receiving  such 
affidavit  send  to  the  plaintiff  a  notice  according  to  Form  (No.  10)  in  the 
schedule  to  the  County  Court  Rules,  1868. 

8.  Where  a  defendant  pays  money  into  court  in  part  payment  of  the 
amount  claimed,  or  in  order  that  he  may  plead  the  defence  of  a  tender,  the 
money  shall  not  be  paid  out  until  after  tiie  return  day,  and  then  if  any 
costs  shall  have  been  awarded  to  the  defendant,  such  costs  shall  be  deducted 
therefrom  and  be  paid  to  the  defendant. 

JTees  under  Section  2  of  the  Act  of  1867. 

9.  The  fee  of  Is.  for  service  of  a  summons  issued  under  sect.  2  of  the 
County  Courts  Act,  1867,  and  the  fee  of  1*.  for  affidavit  of  the  service, 
where  the  amount  claimed  exceeds  40».,  shall  be  paid  by  the  plaintiff  to 
the  registrar  at  the  time  of  the  entry  of  the  plaint  in  respect  of  each  de- 
fendant to  be  served,  and  where  the  summons  is  to  be  served  in  a  foreign 
district  be  accounted  for  to  the  treasurer,  who  will  allow  to  the  registrar 
such  affidavit  fees  as  he  may  have  repaid  to  plaintiffs,  in  cases  where  the 
summonses  have  not  been  served. 

10.  The  high  bailiff  is  entitled  to  Is.  for  endeavouring  to  serve  the  sum- 
mons, even  should  he  not  succeed. 

11.  The  amount  claimed  is  to  be  inserted  in  the  letter  sent  to  the  high 
bailiff  of  the  foreign  court  with  the  summons  for  service,  according  to  l^e 
form  in  the  schedule. 

12.  The  affidavit  of  service  of  a  summons  under  section  two  of  the 
County  Courts  Act,  1867,  shall  be  according  to  the  fonn  in  the  schedule. 

Attorney's  Costs. 

13.  Costs  in  plaints  for  the  recovery  of  tenements  and  in  actions  of  re- 
])lcvin  may,  where  the  fees  of  court  are  paid  on  5/.  or  upwards,  be  allowed 
to  attorneys' npon  the  scale  applicable  to  actions  on  contract  where  the 
amount  claimed  exceeds  20/.,  if  the  judge  shall  so  order. 

14.  In  actions  of  tort,  where  the  damages  claimed  exceed  20/.,  the  plain- 
tiff, if  successful,  shall,  if  the  judge  shall  so  order,  be  entitled  to  recover 
costs,  according  to  the  scale  relating  to  actions  of  tort  above  20/.,  although 
less  than  20/.  he  recovered,  and  the  defendant,  if  successful,  and  the  judge 
shall  so  order,  shall  in  all  such  cases  be  entitled  to  recover  costs  accordii^ 
to  the  said  scale. 

15.  No  costs  shall  be  allowed  to  an  attorney  in  actions  under  sect.  2  of 
the  County  Courts  Act,  1867,  unless  the  particulars  of  the  plaintifTs 
demand  be  signed  by  such  attorney;  nor  shall  the  total  costs  to  be  allowed 
to  an  attorney  in  actions  under  this  section,  where  the  sum  claimed  exceeds 
40».  and  does  not  exceed  5/.,  be  more  than  5*.  for  all  or  any  of  the  follow- 
ing acts:  viz.,  preparing  affidavit,  swearing  and  filing,  notice  of  mode 
of  payment,  copy  and  service  of  summons,  affidavit  of  service  with  copy 
of  summons  annexed,  attending  to  file,  and  entering  up  judgment  by 
default. 
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Equity. 

Order  XX. 

Before  executing  any  decree  or  order  directing  the  payment  or  tn 
of  any  fund,  or  part  of  any  fond,  in  respect  of  which  any  duty  shall  b 
able  to  the  revenue  under  the  acts  relating  to  legacy  or  succession  dot 
registrar  shall,  before  making  the  payment,  require  a  certificate  firoi 
proper  officer  of  the  payment  of  the  duty  chsurgeable  in  respect  of 
fund,  or  any  part  thereof  respectively. 

Order  XX III. 

Feei  on  Service. 

The  fee  for  ser>nce  of  process  shall  be  taken  in  respect  of  each  defei 
to  be  served,  and  where  the  process  is  to  be  served  in  a  foreign  distr 
fee  for  each  affidavit  of  service. 


.  i 


,,t;M 


;.'» 


k 


.   I  ■ 


f. 


«.  : 

t     I 


.  r* 


SCHEDULE  CF  FORMS. 


1. 


Affidavit  of  Service  of  Summons  under  Section  2  oJ'SO  ^ 
Vict.  c.  142,  by  a  person  other  than  a  Bailiff', 

In  the  County  Court  of  holden  at 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

I,  X.  Y.,  the  above-named  plaintiff,  [^or  a  clerk  or  servant  in  the  per 
nent  and  exclusive  employ  of  the  above-named  plaintiff,  or  in  the  per 
nent  and  exclusive  employ  of  L.  M.,  of  ,  attoi 

to  the  above-named  plaintiff,]  make  oath  and  say, — 

That  I  Ifvkere  service  made  by  a  clerk  or  sertant,  am  a  derk 
servant]  in  the  permanent  and  exclusive  employ  of  the  above-named  pL 
tiff,  or  m  the  permanent  and  exclusive  employ  of  L.  M.,  of 
attorney  to  the  above-named  plaintiff,  and  that  I]  did  on  the 
day  of  187  ,  duly  serve  the  defendant  with  a  summons,  a  1 

copy  whereof  is  hereunto  annexed  marked  A,  by  delivering  the  si 
personally  to  the  defendant. 

Sworn  at  ,  in  the  connty  of  this  day 

187  . 

2 
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2. 

Letter  to  he  sent  with  Summons  out  of  the  District  binder 
Section  2  of  the  County  Courts  Act,  1867,  where  the 
Amount  claimed  exceeds  Forty  Suillixgs. 

Id  the  County  Court  of  holden  at 

Sir, 

I  herebj  request  that  yon  will  have  the  accompanying  snmmons 
personally  served  under  section  2  of  the  County  Courts  Act,  1867,  and 
return  the  enclosed  copy  of  the  same  to  me,  with  affidavit  of  service  required 
by  the  said  section. 

On  presentation  of  this  letter  to  the  registrar  of  your  court,  he  is  to  pay 
you  the  fees  received  by  me  as  under :^ 

#.  d. 

For  service  . .         10 

For  affidavit  of  service  (if  service  bo 
effected;  10 


The  amount  claimed  is  •  •     £ 


Tour  obedient  servant, 

Registrar  of  the  above  court. 
To  the  High  Bailiff  of  the  County  Court  of  ,  holden  at 


George  Lake  Russell. 
J.  B.  Dasent. 
John  Worlledob. 
Rupert  Kettle. 
Wm.  Furner. 

I  approve  of  these  rules  and  orders  to  come  into  force  in  all  county  courts 
on  the  twentieth  day  of  June,  1870. 

Hatherlet,  C. 
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ORDER  IN  COUNCIL. 


;'• 


I     , 


i\ 


.         f 


At  the  court  at  Windsor,  the  18th  day  of  Maj-y  1870. 

PRESENT : 

Tlie  Queen's  most  Excellent  Majesty  in  Cooncil. 

Whebeas  by  "The  Common  Taw  Procedure  Act,  1860,"  it  is  enaci 
that  it  shall  l)e  lawful  for  her  Majesty,  from  time  to  time,  by  an  Order 
Council,  to  direct  that  all  or  any  part  of  the  provisions  of  the  said  act  shj 
apply  to  all  or  any  court  or  courts  of  record  in  England  and  Wales,  ai 
that  within  one  month  after  such  order  shall  have  been  made  and  pabliab< 
in  the  London  Gazette,  such  provision  shall  extend  and  apply  in  mann( 
directed  by  such  order,  and  that  any  such  order  may  be,  m  like  manno 
from  time'to  time  altered  and  annulled ;  and  that  in  and  by  such  order  b< 
Majesty  may  direct  by  whom  any  |)owers  or  duties  incident  to  the  pn 
visions  applied  under  the  said  act  shall  and  may  be  exercised  with  respct 
to  matters  in  such  court  or  courts,  and  may  make  any  orders  or  regulatiou 
which  may  be  deemed  reipiisite  for  carrying  into  operation  in  such  court  < 
courts  the  provisions  so  applied  : 

And  whereas  it  has  seemed  fit  to  her  Majesty,  by  and  with  the  adnce  c. 
her  Privy  Council,  that  certain  of  the  provisions  of  the  said  act  should  h 
extended  and  applied  to  all  the  courts  of  record  established  under  the  prr 
visions  of  **  The  County  Court*  Act,  1846/*  and  also  to  the  City  of  Londo 
Court  of  liocord  as  constituted  by  "  The  County  Courts  Act,  1867 :" 

Now,  therefore,  her  Majesty,  by  and  with  the  advice  aforesaid,  is  pleasn 
to  order,  and  it  is  hereby  ordered,  that  the  proTisions  contained  in  scctioii 
twenty-eight,  twenty-nine,  thirty  and  thirty-one  of  "  The  Common  Lai 
Procedure  Act,  1860,"  shall  apply  to  the  said  courts  of  record. 

And  her  Majesty  is  further  pleased,  by  and  with  the  advice  aforesaid,  t 
direct  that  the  powers  and  duties  incident  to  the  above-mentioned  provisior 
of  **  The  Common  Law  Procedure  Act,  I860,**  with  respect  to  matters  i 
the  said  courts  of  record,  shall  and  may  be  exercised  by  the  judges  of  tli 
said  courts  respectively,  or  their  respective  deputies,  and  to  order  that  tl 
statutes,  rules  of  practice,  orders  and  forms  in  force  and  used  in  the  sai 
courts  of  rcconl  shall  be  aidopted  with  reference  to  proceedings  had  in  sac 
courts  under  the  above-mentioned  provisions  of  "  The  Common  Law  i^ 
cedure  Act,  1860/*  so  far  as  the  same  are  applicable,  mutatis  mutandis. 
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COMMON  LAW  PROCEDURE  ACT,  1860. 
(23  &  24  Vict.  cap.  126.) 

Sections  referred  to  in  the  foregoing  Order  in  Council. 

Sec.  28.  In  proceedings  to  obtain  an  attachment  of  debts  under  "  T 
Common  T-aw  l^rocedure  Act,  1854,**  the  judge  may,  in  his  discretion,  i 
fuse  to  interfere,  where,  from  the  smallness  of  the  amount  to  be  recoven 
or  of  the  debt  sought  to  be  attached,  or  otherwise,  the  remedy  song 
would  be  worthless  or  vexatious. 

Sec  29.  Wlienever  in  proceedings  to  obtain  an  attachment  of  deb 
under  the  act  above  mentioned,  it  is  suggested  by  the  garnishee  that  t 
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debt  sought  to  be  attached  belongs  to  some  third  person  who  has  a  lien  or 
charge  upon  it,  the  judge  may  order  such  third  person  to  appear  before  him, 
and  state  the  nature  and  particulars  of  his  claim  upon  such  debt. 

Sec.  30.  After  hearing  the  allegations  of  such  third  person  under  such  jad^  may  bar 
order,  and  of  any  other  person  whom  bv  the  same  or  any  subsequent  order  claim  of  thira 
the  judge  may  tliink  fit  to  call  before  him,  or  in  case  of  su<Jh  third  person  SST  *°^  "**^* 
not  appearing  before  him  upon  such  summons,  the  judge  may  order  execu- 
tion to  issue  to  IcTy  the  amount  due  from  such  garnishee,  or  the  judgment 
ci-editor  to  proceed  against  the  garnishee  according  to  the  provisions  of 
"  The  Common  Law  Procedure  Act,  1854,"  and  he  may  bar  the  claim  of 
such  third  person,  or  make  such  other  order  as  he  shall  think  fit,  upon  such 
terms,  in  all  cases,  with  respect  to  the  lien  or  charge  (if  any)  of  such  third 
person,  and  to  costs,  as  he  shall  think  just  and  reasonable. 

Sec.  81.  The  provisions  of  "The  (Jommon  Law  Procedure  Act,  1854,*'  Provition* of  17 
so  far  as  they  are  applicable,  shall  apply  to  any  order,  and  the  proceedings  *  18  Vict,  c  125, 
thereon  made  and  taken  in  pursuance  of  the  herein  next  before-mention^  ^  •pp^^  ^  orden. 
powers  under  this  act. 


THE  DEBTORS  ACT,  1869. 


An  Act  for  the  Abolition  of  Imprisonment  for  Debt^for  the 
punishment  of  fraudulent  Debtors^  and  for  other  pur- 
poses, \9th  August,  1869.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  Uie  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same  as 
follows  : 

Preliminarif, 

1.  This  act  may  be  cited  for  all  purposes  as  "  The  Debtors  Act,  1868.'*     ghort  title. 

2.  This  act  shall  not  extend  to  Scotland  or  Lreland.  Extent  of  act. 

3.  This  act  shall  not  come  into  operation  until  the  day  on  which  The  Commencement 
Bankruptcy  Act,  1869,  comes  into  operation,  which  day  is  hereinafter  and  oonatmetion 
referred  to  as  the  commencement  of  tiiis  act,  and  words  and  expressions  ^'  *^^ 
defined  or  explained  in  the  Bankruptcy  Act,  1869,  shall  have  the  same 

meaning  in  this  act 

PabtL 
Abolition  for  Impriaonment  for  Debt, 

4.  With  the  exceptions  hereinafter  mentioned,  no  person  shall,  after  the  Abolition  of 
commencement  of  this  act,  be  arrested  or  imprisoned  for  making  default  inipiiaomnent  for 
in  payment  of  a  sum  of  money.  SceptioM. 

There  shall  be  excepted  from  the  operation  of  the  above  enactment : 
1.  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract : 


834  Appendix, 

I 

2.  Default  in  jravment  of  any  snm  recoverable  sammoriljr  before  a 
, .  or  justices  of  the  peace : 

3.  Default  by  a  trustee  or  person  acting  in  a  fidociarr  capaci 
^    •  ordered  to  pay  by  a  court  of  ecjuity  any  sam  in  hiJ  posaesf 

*  under  his  contnd  : 

4.  Default  by  an  attorney  or  solicitor  in  payment  of  co8t«  when  o 
\  to  pay  costs  for  misconduct  as  such,  or  in  payment  of  a  si 

money  when  onlere<l  to  pay  the  same  in  his  character  of  an  ofl 
•  the  court  making  the  onler : 

5.  Default  in  payment  for  the  benefit  of  creditors  of  anj  portioi 
'  ^  salary-  or  other  income  in  respect  of  the  payment  of  whicl 
I  court  having  jurisdiction  in  bankruptcy  is  anthorixed  to  nu 

order : 
,  (i.  Default  in  payment  of  sums  in  re^tpect  of  the  payment  of  which  < 

^t  ftre  in  this  act  authorized  to  be  made  : 

,  Provided,  first,  that  no  person  shall  be  imprisoned  in  anj  case  exc 

from  the  oiKTation  of  this  section  for  a  longer  period  than  one  year; 
;  sei ondly,  that  nothing  in  this  section  shall  alter  the  effect  of  any  judg 

or  o?«bT  of  any  court  for  jmymcnt  of  money  except  as  regar4is  the  i 
/  and  imprisonment  of  the  ]K'n>on  making  default  in  paying  such  mone^ 


1 


Savlnir  of  powor         5.  Subject  to  the  provisions  hereinafter  mentioned,  and  to  the 
I  of  commfttai  f(»r     scribc>d  ruIeH,  any  court  may  commit  to  prison  for  a  term  not  excce 

■  •  •*"*"  «i«»btH.  jjjj^  weeks,  or   until   ]»ayment  of  the  sum  due,  any  person   who   m 

default  in  payment  of  any  debt  or  instalment  of  any  debt  duo  from 
*\  in  ]>nrHuance  of  any  order  or  judgment  of  that  or  any  other  compc 

court. 
.       .  Providetl — (1.)  That  the  juriwliotion  by  this  section  given  of  commii 

I  a  person  to  prison  sh:ill,  in  the  case  of  any  court  other  than  the  supi 

'  courts  of  law  and  e(|uity,  be  exercised  only  subject  to  the  following  res 

■'  tiouH  ;  that  is  to  suy, 

1 1  (f/.)  Be  exercised  only  by  a  judge  or  his  deputy,  and  by  an  order  r 

I  in  open  court  and  showing  on  its  face  the  ground  on  which  : 

;  •     ,  issued: 

(A.)  Be  exercised  only  as  respects  a  judgment  of  a  superior  coart  of 
or  equity  when  such  judgment  does  not  exceed  fifty  poc 
exclusive  of  costs : 
•  f  (r.)  Bo  exeriMsed  only  as  respects  a  judgment  of  a  coanty  conrt 

*  county  court  judge  or  his  deputy. 

,  (2.)  That  such  jurisdiction  shall  only  be  exercised  where  it  is  pn 

to  the  satisfaction  of  the  court  that  the  person  making  default  either  h 
;  has  had  since  the  date  of  the  onlcr  or  judgment  the  means  to  pay  the  sn 

respect  of  which  he  has  made  default,  and  has  refused  or  neglcctec 
'   .  refuses  or  negle<'ts,  to  pay  the  same. 

I*r(M)f  of  the  means  of  the  jterson  making  default  may  be  given  in  i 
f  manner  as  the  court  thinks  just ;  and  for  the  purposes  of  such  proof 

I  *  d(>btor  and   any  witnesses  may  be   summoned  and  examined  on  c 

1,  according  to  the  prescribed  ndes. 

(Any  jtu'isdietion  by  this  section  given  to  the  superior  coarta  ma 
,  '  *  exeri'ised  by  a  judge  sitting  in  chambers,  or  otherwi^se,  in  the  preacr 

manner. 
\  For  the  purjwses  of  this  section  any  court  may  direct  any  debt  due  i 

any  jvrson  in  pnrsnanoe  of  any  order  or  judgment  of  that  or  any  c 
^  ctun|H*tent  court  to  l>e  paid  by  instalments,  and  may  from  time  to 

'  rescind  or  vary  such  onler. 

Persons  committed  under  this  section  by  a  8U])erior  court  may  he  comm' 
"^  •  to  the  prisim  in  which  they  would  have  been  con5ne<l  if  arrested  on  a 

'  *      ^  of  capias  ad  satisfaciendum,  and  every  onler  of  committal  by  any  8np< 

4      '  court  shall,  subject  to  the  prescrilMHl  rules,  Iw  issued,  obeyed,  and  exec 

in  the  like  manner  as  such  writ 
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Tlus  section,  so  far  as  it  relates  to  anj  connty  court,  shall  be  deemed  to 
bo  substitnted  for  sections  ninety-eight  and  ninety-nine  of  the  County  Court 
Act,  1846,  and  that  act  and  the  acts  amending  the  same  shall  be  construed 
necordingly,  and  shall  extend  to  orders  made  by  the  county  court  with 
respect  to  sums  due  in  pursuance  of  any  order  or  judgment  of  any  court 
other  than  a  county  court. 

No  imprisonment  under  this  section  shall  operate  as  a  satisfaction  or 
extinguishment  of  any  debt  or  demand  or  cause  of  action,  or  depriye  any 
person  of  any  right  to  take  out  execution  against  the  lands,  goods,  or 
chattels  of  the  person  imprisoned,  in  the  same  manner  as  if  such  imprison- 
ment had  not  taken  place. 

Any  person  imprisoned  under  this  section  shall  be  discharged  out 
of  custody  upon  a  certificate  signed  in  the  prescribed  manner  to  the  effect 
that  he  has  satisfied  the  debt  or  instalment  of  a  debt  in  respect  of  which  he 
w'as  imprisoned,  together  with  the  prescribed  costs  (if  any). 

6.  After  the  commencement  of  this  act  a  person  shall  not  be  arrested  Power  under 
upon  mesne  process  in  any  action.  certain  dream- 
Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's  superior  courts  S^feSdant  Swft 

of  law  at  Westminster,  in  which,  if  brought  before  the  commencement  of  to  quit  England. 

this  act,  the  defendant  would  have  been  liable  to  arrQst,  proves  at  any  time 

before  final  judgment  by  evidence  on  oath,  to  the  satisfaction  of  a  judge  of 

one  of  those  courts,  that  the  plaintiff  has  good  cause  of  action  against  the 

defendant  to  the  amount  of  fifty  pounds  or  upwards,  and  that  there  is 

probable  cause  for  believing  that  tne  defendant  is  about  to  quit  England 

unless  he  be  apprehended,  and  that  the  absence  of  the  defendant  from 

England  will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his 

action,  such  judge  may  m  the  prescribed  manner  order  such  defendant  to 

be  arrested  and  imprisoned  for  a  period  not  exceeding  six  months,  unless 

and  until  he  has  sooner  ^iven  the  prescribed  security,  not  exceeding  the 

amount  claimed  in  the  action,  that  he  will  not  go  out  of  England  without 

the  leave  of  the  court. 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty,  other 
than  a  penalty  in  respect  of  any  contract,  it  shall  not  be  necessary  to  prove 
that  the  absence  of  the  defendant  from  England  will  materially  prejudice 
the  plaintiff  in  the  prosecution  of  his  action,  and  the  securit}'  given  (instead 
of  being  that  the  deiendant  will  not  go  out  of  England)  shall  be  to  the  effect 
that  any  sum  recovered  against  the  defendant  in  the  action  shall  be  paid,  or 
that  the  defendant  shall  he  rendered  to  prison. 

7.  Where  any  person  is,  at  the  commencement  of  this  act,  in  custody  in  Discharge  of 
pursuance  of  a  writ,  attachment,  or  other  process  in  any  case  in  which  persons  in  cnitody 
ne  would  not  be  liable  to  be  arrested  or  imprisoned  after  the  commence-  meS-^oTSto  act^ 
ment  of  this  act,  such  person  shall,  at  the  commencement  of  this  act, 

be  discharged  from  such  custody  without  payment  of  any  fees,  but  his 
arrest,  imprisonment,  or  discharge  shall  not  affect  the  creditor's  rights 
or  remedies  for  enforcing  the  payment  of  any  money  due  to  him,  or 
deprive  the  creditor  of  the  benefit  of  any  charge  or  security  on  any  property 
of  the  debtor. 

Where  at  the  commencement  of  this  act  special  bail  has  been  given  in 
any  action  the  defendant  in  which  after  the  commencement  of  this  act 
cannot  be  imprisoned  on  making  default  in  satisfying  the  judgment  re- 
covered against  him  in  such  action,  the  condition  of  such  bail,  instead  of 
being  that  the  judgment  shall  be  satisfied  or  the  defendant  rendered  to 
prison,  shall  be  deemed  to  be  that  the  defendant  shall  not  go  out  of  England 
without  leave  of  the  court. 

8.  Sequestration  against  the  property  of  a  debtor  may,  after  the  com-  Saving  for  Mqaet- 
mencoment  of  this  act,  be  issued  by  any  court  of  equity  in  the  same  manner  tration  against 

as  if  such  debtor  had  been  actually  arrested.  pTwptrty. 


I  1.  *. 


10.  In  tbis  put  of  this  u 
As  TK^ppctH  the  snpcrio 


tha  tenn  "  preecribed" 


a  law,  prescriljod  by  g 


c  in  porsuimce  of  the  Commou  Law  Pruccdur 

As  rcepecta  UiD  superior  courts  of  eqaitj,  prcBcribed  bj  g«ii«nd 
and  orders  to  be  msde  in  pursnance  of  too  act  of  tlie  (wmioD  < 
fiftccntb  and  sixteenth  jears  of  the  rcigD  of  her  present  Mi 
chapter  eigbty; 

Aa  respects  the  county  coarti,  prescribed  hi  general  rales  to  be 
under  the  County 'Court  Act,  1856;  and 

As  respects  any  other  court,  prescribed  by  the  rules  to  be  made,  Wll 
Bppmral  uf  the  Lord  Cbaucellnr,  by  the  persons  hariDjc  pon 
make  rules  in  relation  to  the  practice  of  anch  court ;  or  if  the 
no  snch  persons,  by  the  jud);o  of  such  court; 

And  (general  rules  aud  orders  may  respectirel^  be  made  by  oach  ■ 
rities  as  aforesaid,  for  the  purpose  of  carrying  into  effect  this  p 


r; 


if  relate  to  Trnprttonm 
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RULES  AND  FORMS. 

THE    DEBTORS  ACT,    1869. 
January,  1870. 


We,  George  Lake  Bussell,  John  Bury  Dasent,  John  Worlledob, 
Rupert  Alfred  Kettle,  and  William  Furner,  being  Judges  of 
County  Courts  appointed  to  frame  Rules  and  Orders  for  regulating  the 
Practice  of  the  Courts,  and  Forms  of  Proceedings  therein,  under  the  S2nd 
section  of  ''The  County  Courts  Act,  1856,"  have,  under  the  powers  vested 
in  us  by  the  said  Act  and  bv  **  The  Debtors  Act,  1869,"  framed  the 
following  Rules  and  Forms,  and  we  do  hereby  certify  the  same  to  the  Lord 
Chancellor  accordingly. 


The  Rules,  Orders  and  Forms  now  in  use  in  the  county  courts,  numbered  Repeal  of  oertaln 
respectively  135,  136,  137,  155,  156,  157,  158,  159,  160,  161,  162, 163,  164,  ^^ 
165,  166,  167  and  168,  shall,  on  and  fi'om  the  1st  day  of  January,  1870, 
cease  to  be  used,  and  in  lieu  thereof  the  following  shall,  on  and  from  such 
day,  be  the  rules  and  forms  in  force  and  used  in  the  said  courts  under 
"The  Debtors  Act,  1869." 

Interprttatien, 

In  the  following  rules  the  word  act  shall  mean  "The  Debtors  Act,  SS&SSYlct. 
1869,"  and  the  words  "clear  da^"  shall  mean  that  in  all  cases  in  which  ^^* 
any  particular  number  of  days  is  prescribed  for  the  doing  any  act  or  for 
any  other  purpose,  the  same  shall  be  reckoned  exclusive  both  of  the  first 
and  of  the  last  day;  and  unless  there  be  something  in  the  context  incon- 
sistent therewith,  the  provisions  of  sect.  142  of  *'  The  County  Courts  Act,  9  Ai  10  Vict  e.  95, 
1846,"  shall  apply  to  tne  interpretation  of  these  rules.  **  ^^ 

Judgwuni'  Summons, 

1.  No  order  of  commitment  under  the  act  shall  be  made  unless  a  summons  Sammons  to  be 
to  appear  and  be  examined  on  oath,  hereinafter  called  a  judgment-summons,  PUvooaUy  served, 
shall  have  been  personally  served  upon  the  judgment  debtor. 

2.  A  judgment-summons  shall  not  be  issued  by  a  court  unless  the  debtor  19  &  30  Ylet. 
resides  or  carries  on  business  within  its  district,  or  unless  leave  of  the  ^  ^^8,  s.  4& 
court  under  sect.  48  of  **  The  County  Courts  Act,  1856,"  has  been  obtained. 

8.  An  application  by  a  judgment  creditor  for  the  issue  of  a  judgment-  Appllcatton  for 
summons  under  the  act  shall  be  in  writing,  signed  by  the  applicant  or  his  ■ammons. 
agent  according  to  the  form  in  the  schedule.  Form  1. 

4.  Where  a  judgment  creditor  desires  to  apply  for  a  judgment-summons  where  application 
to  a  county  court  other  than  the  county  court  in  which  the  order  or  judgment  to  a  oonnty  court 
was  obtained,  he  shall  obtain  from  the  registrar  of  the  county  court  in  which  J?***.!^,;^? 
the  order  or  judgment  was  obtained,  a  certified  copy  of  the  order  or  judgment  m^t  obta£edL 
in  the  cause,  according  to  the  form  in  the  schedule,  and  file  the  same  with  jp>Qrm  S. 

his  application. 

5.  Where  a  party  desires  to  enforce  by  commitment  in  any  county  court  Where  application 
a  judgment,  decree  or  order  of  a  superior  court  of  law  or  equity,  or  of  any  <>°  •  ^Sj?**** 
other  competent  court,  he  shall  obtain  from  such  court  an  office  copy  of  the  ^oantj  coort. 
judgment,  decree  or  order  he  desires  so  to  enforce,  and  shall  file  such  office 

copy,  together  with  an  affidavit  of  the  sum  then  due  thereon,  with  the 
registrar  of  the  court  of  the  district  in  which  the  party,  against  whom 
the  same  is  to  be  enforced,  resides  or  carries  on  business. 

P.N.  3  I 
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Api>UoftUoo  to  be 
filed. 


T«ae  and  Mnrice 
of  nunmont. 


Where  debtor  la 
about  to  remoTe, 
or  la  keep!  r^  oot 
of  tbe  wmjr  to 
aTotdienrloe. 


Bnmmoni  maj 
iaiue  without 
leare  of  court 

Ko  raoceaelTe 
eummonaee. 

Hearing. 

Witoeii. 


Where  execntlon 
amUnatgooda 
haa  laaued. 


Where  order 
altera  the  terina 
of  the  Jndffment. 

Form  6. 


Where  a  certtfl- 
cate  of  a  Jodcmeitt 
laglren. 


6.  The  registrar  of  the  court  to  which  the  applicatioii  for  a  ji 
Bummons  is  made  shall,  upon  delivery  to  him  of  the  certificate  of  t1 
court,  or  office  copy  of  the  judgment,  decree  or  order  of  any  otl 
file  the  same  and  issue  thereon  a  judffment-mtninonai. 

7.  Every  judgment-summons  shall   be   accordinf^    to    the   fon 
schedule,  and  be  issued  not  less  than  ten  clear  days,  and  be  84 
less  than  five  clear  days,  before  the  day  on  which   the  judgmei 
is  required  to  appear,  except  in  the  case  provided  for  by  the  next 
rule. 

8.  Where  the  person  applying  for  the  judgment-summons  shall 
the  registrar  that  the  judgment  debtor  is  about  to  renaove  from  his 
or  place  of  business,  or  is  keeping  out  of  the  way  to  avoid  sen 
the  judgment-summons  may  be  issued  and  served  at  any  time  \ 
hearing :  provided  that  the  court  shall  not  act  upon  a  summons  issu 
this  rule,  unless  at  the  hearing  the  judg^e  is  satisfied,  by  evidence 
that  at  tlie  time  of  the  application  for  the  Judgment-summons  su 
was  about  to  remove  from  his  dwelling  or  place  of  business^  or  wai 
out  of  the  way  to  avuid  service,  in  either  of  which  cases  service 
party  at  any  time  before  the  time  appointed  for  the  appearance  of  si 
shall  be  sufficient. 

9.  A  judgment- summons  may  issue  without  leave  of  the  cour 
in  cases  provided  for  either  by  sect.  48  of  "  The  County  Coi 
1856,"  or  by  the  last  rule. 

10.  No  successive  judgment-sumroonses  shall  be  issued. 

11.  The  hearing  of  a  judgment-summons  may  be  adjourned  frou 
time. 

12.  Any  witness  may  be  summoned  to  prove  the  means  of  the  j 
debtor,  in  the  same  manner  as  witnesses  are  summoned  to  give 
upon  the  hearing  of  a  plaint. 

]t3.  Upon  the  issue  of  a  judgment-summons  against  a  party 
order  or  judgment  of  the  court  issuing  the  judgrnient-summons  t 
of  such  court  shall  return  into  court  any  warrant  of  execution  ag; 
goods  of  such  party  which  may  have  been  issued  in  the  cause. 

14.  Where  a  judgment-summons  is  heard  in  a  court  other  than 
in  which  the  order  or  judgment  was  obtained,  and  an  order  Is  mat 
judge  of  the  court  in  which  the  judgment-summons  is  heard  alti 
terms  of  the  order  or  judgment,  all  payments  under  the  new  ordei 
made  into,  and  execution  thereupon  against  the  ^oods  shall  b 
by,  the  court  which  has  so  altered  the  order. 

15.  Where  a  certified  copy  of  a  judgment  is  obtained  from  the 
of  a  county  court,  he  shall  make  on  the  minute  of  the  judgment 
randum  of  having  given  such  certificate,  and  no  warrant  of  c 
against  the  goods  or  judgment-summons  upon  such  Judgment  sli 
from  such  court,  unless  it  be  shown  to  the  satisfaction  of  the 
registrar  that  no  order  has  been  made  against  the  execution  debt 
other  court. 


Date  of  order. 
Fonmil,%. 


Debtor  may  pay 
iNdllff  amount 
Indoned  on  order. 


Order  <^  Commitment. 

16.  An  order  of  commitment  made  under  the  act  shall  be  acci 
the  form  in  the  schedule,  and  shall,  on  whatever  day  it  may  fa 
from  the  registrar's  office,  bear  date  on  the  day  on  which  the  < 
commitment  was  made,  and  shall  continue  in  force  for  one  year  fi 
date  and  no  longer. 

17.  When  an  order  of  commitment  for  non-payment  of  money 
the  defendant  may,  at  any  time  before  his  body  is  delivered  into  the 
of  the  gaoler,  pay  to  the  bailiff'  the  amount  indorsed  on  the  order 
on  the  payment  of  which,  he  may  be  discharged ;  and  on  receivj 
amount  the  bailiff*  shall  discharge  the  defendant,  and  shall  within 
four  hours  after  receiving  such  amount  pay  over  the  same  to  the  i 
of  the  county  court  of  which  he  is  an  officer. 
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18.  The  sum  indorsed  on  the  order  of  commitment,  as  that  upon  payment  To  whom  when 
of  which  the  prisoner  may  be  discharged,  may  be  paid  to  the  reffistrar  of  the  In  custody  prisoner 
court  from  which  the  commitment  order  was  issued,  or  to  the  gaoler  in  whose  indorsed  on 
custody  the  prisoner  is.    Where  it  is  paid  to  the  registrar  he  shall  sign  wanrant. 

and  seal  a  certificate  of  such  payment,  and  upon  receiving  such  certificate 
by  post  or  otherwise,  the  gaoler,  in  whose  custody  the  prisoner  shall  then 
be,  shall  forthwith  discharge  such  prisoner.  And  where  it  is  paid  to  the 
gaoler,  he  shall,  upon  payment  to  him  of  such  amount,  together  with  costs 
sufficient  to  pay  for  transmitting  such  amount  to  the  court  under  the  order 
of  which  the  prisoner  was  committed,  by  post-ofiice  order,  sign  a  certificate 
of  such  payment  and  discharge  the  prisoner,  aud  such  costs  of  transmission 
shall  be  part  of  the  prescribed  costs. 

19.  A  certificate  of  payment  by  a  prisoner  shall  be  according  to  the  form  Certificate  oX 
in  the  schedule.  payment 

20.  Orders  of  commitment  against  the  same  party  may  be  issued  con-  ^^"""^  ^* 
currently  into  more  than  one  district ;  provided  that  the  cost  of  one  order  CJoncnrrent 
only  shall  be  allowed  unless  the  judge  shall  otherwise  direct.  orders. 

21.*  On  the  hearing  of  a  judgment-summons,  where  a  warrant  against  the  Costs  of  prior 
goods  has  been  issued,  the  costs  of  such  warrant  shall  not  be  allowed  as  ^SJ^^Jods 
against  the  judgment  debtor,  unless  the  judge  be  satisfied  that  there  was 
reasonable  cause  for  issuing  the  warrant. 

22.*  The  costs  of  a  judgment-summons  shall  not  be  allowed  against  the  Costs  of 
judgment  debtor,  unless  some  order  shall  be  made  thereon ;  but  where  an  sommooi. 
order  is  made  on  a  judgment-summons  the  judge  may,  in  his  discretion, 
allow  the  costs  of  any  previous  judgment- summonses  which  have  not  been 
served  by  reason  of  the  judgment  debtor  having  evaded  service. 

23.*  Costs  of  orders  of  commitment,  whether  executed  or  unexecuted,  shall  Costs  of  prior 
be  allowed  against  the  defendant,  unless  the  judge  shall  otherwise  direct.       oncers. 

24.*  An  order  of  commitment  under  the  act  shall  not  be  available  against  When  order  of 

a  bankrupt  in  respect  of  any  debt  incurred  previous  tohisorder  of  adjudica-  commitment  not 

*•.'»!        'i  111*^1  i-'jj       j^«       aTallable. 

tion,  or  against  any  debtor  whose  debts  have  been  liquidated  under  section 

125   of  "The  Bankruptcy   Act,  1869,"   in  respect  of  any  debt  incurred  M* 88 Vict 

previous  to  the  liquidation,  or  against  any  debtor  from  whom  a  composition  ^  71,  ss.  125, 126. 

has  been  accepted  under  section   126  of  the  said   act,  in  respect  of  any 

debt  due  to  a  creditor,  whose  name  and  address,  and  the  amount  of  whose 

debt  was  shown  in  the  statement  of  the  debtor  produced  to  a  meeting  of  his 

creditors,  as  required  by  such  section. 

Cottt, 

25.  The  costs  which  shall  be  payable  by  a  person  imprisoned  under  Costs  and  ees. 
the  act  shall  be  the  fees  directed  to  be  taken  in  proceedings  under  the 
act  by  any  order  of  the  commissioners  of  her  Majesty's  treasury  under  the 
powers  vested  in  them  by   "The  County  Courts  Act,  1856,"  and  such  (iSteOnfer,p.844.) 
fees  shall  be  deemed  to  be  and  shall  be  the  prescribed  costs  referred  to 
in  section  5  of  the  act. 

*  These  rules  are  repealed  by  the  rules  printed  at  page  845. 
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Appendix. 


SCHEDULE  OF  FORMS. 


Application  for  Judgment-Summons. 
The  Debtort  Act,  1S69. 

A.  B^  plaintiS'. 

C.  D.,  derendnnt  (addrtu  and  itteripti 
ftainlif  (m4  /^ftadtiMl  to  b«  aM*d  ■ 
jitdgmtut  that  '/alf  oUor  cowl). 


I  apply  tm  the  inue  of  ■  Jn^^nent^ummoni  a|[Bii]H  the  uid  defen 
Id  Tcapect  nf  ■  judgment  [«■  order]  of  thii  eonn  [or  of  the  coantji  con 
holden  at  ,  or  of  [heri  Ml  Jiirtk  Ikt  iljit  or  tlktr  t^ 

dtKrlpliim  qflhe  cmai  vhlek  joh  thtjadgnml  or  madt  tht  crderji 

And  I  undertake  to  prove,  to  the  aatUfactian  of  the  court  at  the  hea; 
that  the  Judgment  debtor  hti  or  haa  had  aince  the  date  of  the  judgi 
[or  order]  the  meana  to  paj  the  aunt  in  reipect  of  which  he  ha*  made  del 
and  that  he  hai  refilled  or  neglected  or  refuaea  or  neglecta  to  pay  the 

I  am  aware  that  if  I  do  not  prove  the  aame  accordingly  that  I  ahall  I 
10  pay  the  coata  of  tbia  aummona. 

[A.  B^  Judgment  Creditor, 
or  C.  D.,  Agent  to  the  Judgment  Cteditor.] 


Certified  Copy  of  Order  or  Judgment. 


Farms^Debtors  Act^  1869.  841 


3. 

Affidavit  where  Judgment' Summons  is  sought  on  an  Order 

of  a  Court  not  a  County  Court. 

The  Debtors  Act,  1869. 
f  n  the  county  court  of  holden  at 

In  the  matter  of  a  judgment  [or  order,  or  decree]  of  the  Queen's  Bench  [or 
at  the  cote  may  6e]. 

A.  B.,  plaintiff, 

[Addreu,  dneription,'] 
and 
C.  D.,  defendant, 

[Addreu,  deteriptiofn,'] 

I,  A.  B.,  the  above-mentioned  plaintiff,  make  oath  and  say  :^ 

1.  That  on  the  day  of  187  I  obtained  a  judgment  [or 
decree,  or  order]  in  [here  ttt  forth  the  etyle  of  the  court  in  which  judgment, 
decree  or  order  obtained^  against  C.  D.,  the  above-named  defendant,  for  the 
payment  of  the  sum  of 

2.  That  there  is  still  due  on  the  said  judgment  [or  order,  or  decree]  the 
sum  of  • 

Sworn  at  &c.  A.  B. 


4. 

Summons  to  Witness. 

The  Debtors  Act,  1869. 

No.  of  plainL 
In  the  county  court  of  holden  at 

In  the  matter  of  a  judgment-summons, 
{Seal.) 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

You  are  hereby  required  to  attend  at  [Me  court  house  in  ]  on 

the  day  of  187      at  the  hour  of  of  in  the 

noon,  to  give  evidence  in  the  above  matter  on  behalf  of  the  [plaintiff 
or  drfendant,  a*  the  case  may  6tf],  and  then  and  there  to  have  and  produce  9  &  10  Vict. 
[state  any  particular  documente  required"],  and  all  other  books,  papers,  c.  9^  is.  85, 86. 
writing^  and  other  documents  relating  to  the  said  matter  which  may  be  in 
your  custody,  possession  or  power.    In  default  of  your  attendance  you  will 
be  liable  to  a  penalty  of  ten  pounds,  under  9  &  10  Vict,  c  95. 

Dated  this  day  of  187    • 

Registrar  of  the  cotut. 
To 


6. 

Judgment'  Summons. 

[Other  forms  are  substituted  for  this  by  the  Debtors  Act  Bules,  May,  1870. 

See  pages  847,  848.] 


Append'u 


Order  upon  a  Judgment  Summons  altering  Oritfinat 
Order  or  Judgment. 
The  Debtors  Act,  1SS9. 
In  the  lIUU  ^emtrl  itiaiitg  mnmeni]. 

No.  of  plaiuL 

No.  of  judgmeDt-iummoiii. 
Betnetn  A.  B.,  pUinliS', 

[Addrtii,  dtteripHoH,'^ 

C.  D.,  defendant, 

[Pntfnf  addrtu,  daeriptitm,  «ik4  if 
kn^u/H,  plact  of  empioymentJ^ 

Whereu  the  plainliffobtuned  a  judgment  [or  order]  agaiiul  the  defendant 
in  the  county  court  of  holden  at  on  the  dajr  of 

187       for  the  paynient  of  £  log;elher  with  £  '  *  ' 

payment  there-r  [c       "  

default : 

[or,  Whereaa  the  plaintiff  obtained  a  judgment  Hgainal  the  defeiuUDtib 
her  M^eaiy'i  Court  of  Queen's  Bench  [or  <u  the  eait  luy  be]  on  the 
day  of  For  the  aum  of  £  and  there  ia  now  due  aod  payable 

upon  the  aaid  judgment  the  sum  of  ]  ; 

[or,  Whereas  by  a  decree  [or  order]  made  by  the  muter  of  the  rolla  [ar 
by  vice-chanceUor]  {litre  initrl  llie  nime  ^  Iht  uce-ehanetlUif  •makitg  IMe 
order]  on  the  day  of  the  defendant  naa  ordered  to  pay  to 

the  plaintiff  the  lum  of  £  and  there  ia  noir  dne  and  payable  upon 

the  said  decree  [tr  order]  the  anm  of  £  ]  : 

And  whereas  a  summoni  waa,  at  the  instance  of  the  plaintiff,  duly  ttsaed 
out  of  thifl  court,  by  which  the  defendant  waa  required  to  appear  peraonallj 
at  this  court  on  the  day  of  187         to  be  examined  on 

oath  touching  the  meani  he  had  then  or  had  had  lince  the  date  of  (he  judg- 
ment [in-order]  to  pay  the  said  sum,  which  summons  waa  prored  to  thii 
court  to  have  heea  peraonally  and  duly  served  on  the  defendant : 


part  thereof]  the  defendant  bath  made 


i  hearing,  as 


".y.-  Hated  at  the  foot  of  this  order,  to  the  registrar  of 
I thi(  court,  by  ioatalmenta  ofjC  for  every 

days  ;  the  Srat  payment  to  be  Dudc  on 

the  day  <rf  187 

'^'~^n  under  the  teal  of  the  court,  thU 


.  day  of 


187 


R^iattar  of  the  court. 


Forms— Debtors  Act,  1869.  843 


Order  of  Commitment. 


[Another  form  is  subetituted  for  this  by  the  Debtors  Act  Hules,  May,  1870. 

See  page  848.] 


8. 

Order  of  Commitment  on  an  Order  or  Judgment  of  a  Court 

other  than  a  County  Court, 

[Another  form  is  substituted  for  this  by  the  Debtors  Act  Rules,  May,  1870. 

See  page  850.] 


9. 

Certificate  of  Payment  by  a  Prisoner, 

The  Debtors  Act,  1869. 

I  hereby  certify,  that  the  defendant,  who  was  committed  to  my  [or  your] 
custody  by  virtue  of  an  order  of  commitment  under  the  seal  of  this  court  [or 
of  the  county  court  of  holden  at  ],  bearing  date  the 

day  of  187    ,  has  paid  and  satisfied  the  sum  of  money  for  the  non- 

payment whereof  he  was  so  committed,  together  with  all  costs  due  and 
payable  by  him  in  respect  thereof ;  and  diat  the  defendant  may,  in  respect 
of  such  order,  be  forthwith  discharged  out  of  my  [or  your]  custody. 

Given  under  my  hand  [or  the  seal  of  the  court],  this  day  of 

187     . 

Gaoler  [or  registrar  of  the  county  court  of 
holden  at  ]. 

To  the  Governor  or  Keeper 
of 

George  Lake  Russell. 
J.  B.  Dasent. 
John  Worlledge. 
Rupert  Kettle. 
Wm.  Furner. 

I  approve  of  these  rules  and  forms  to  come  into  force  in  all  county  courts 
on  the  first  day  of  January,  1870. 

Hatherley,  C. 


Order  as  to  the  Fees  to  be  tahen  under  the  Debtors  Act^  1869. 

Whereas  by  the  County  Courts  Act,  1856 ,  section  79,  it  was  enacted,  that 
the  Commissioners  of  her  Majesty's  treasury,  from  time  to  time,  with  the 
consent  of  the  Lord  Chancellor,  might  lessen  or  increase  the  fees  which 
were  specified  in  Schedule  (C.)  to  that  act,  or  which  were  then  payable 
on  proceedings  in  the  county  courts  taken  under  any  act  not  thereinbefore 
recited,  and  might  substitute  other  fees  in  lieu  thereof,  or  might  order  new 
fees  to  be  paid  on  any  proceedings  which  were  then,  or  should  thereafter  be 


i 


Appendix. 

■Dthorited  to  be  taken  in  nich  cajrU,  whether  an;  fee  wa«  then  payabl 
tbereon  or  not 

And  nbereu  proceeding!  are  anthoriicd  lo  be  taken  in  tacb  eourti  bj  (k 
Debtor*  Act,  IS69. 

In  pumunce  of  the  paver  ^ren  b;  the  aboTe-recited  ac^  ire,  th 
nndenigned,  two  of  the  CominiaiionFr*  ot  her  Majat;'i  Trcaaurr,  whoa 
namei  are  hereunto  lubacribed,  do  hereby,  with  [be  cmuetit  of  the  Lor 
Cbancelior,  order  Ibat,  on  and  after  the  fint  da;  of  Janiury,  1S70,  lb 
■everal  feei,  or  auma  in  the  name  ol  fe«,  apeeified  in  tbe  achediile  hereunde 
writlen,  ihall  be  taken  on  the  proceedingi  therein  mentioned;  and  tfaa 
the  feea  so  authorized  to  be  taken  Bhall  be  received  by  the  re; ' 
the  diffetent  countjcourti,  and  ah  all  be  accounted  for  and  paid  ore 
n  of  their  reapectiTe  courta. 

Lahidowmb. 

W.  U.  G1.ADBTONB. 


S2iid  December,  1869. 


BcaBPDLB. 
For  every  judgment-auromoni  under  the  Debtor*  Act,  1S69,  threepeDce  ii 

the  pound  on  ao  much  of  the  amount  of  the  original  denuuid  aa,  ii 

obedience  to  the  order  of  the  court,  ahould  bare  been  paid  at  tbe  time  ol 

the  iiaue  of  the  aummonB. 
Where  aucli  last- mentioned  amount  doea  not  exceed  twenty  abillinga,  ai 

additional  fee  of  aixpence;  and  where  auch  amount  doea  exceed  iwentj 

■hiilinfia,  an  additional  fee  of  one  ahilling. 
For  every  hearing  of  the  matters  mentioned  in  auc     _ 

aixpence  in  the  pound  on  the  amount  upon  which  the  fee  on  the  n 

ii  calculated. 
For  iaiuing  every  order  of  commitment,  eighteenpence  in  tba  pa 

amount  upon  nhieh  the  fee  on  tbe  tDmmotti  i«  calculatcil. 


Ik 
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RULES  AND  FORMS. 
THE   DEBTORS   ACT,  1869. 

May,  1870. 


We,  Oeoroe  Lake  Russell,  John  Burt  Dabent,  John  Worlledge, 
Rupert  Alfred  Kettle,  and  William  Furner,  bein^  Judges  of  County 
Couru  appointed  to  firame  Rules  and  Orders  for  regulating  the  Practice  of 
the  Courts  and  Forms  of  Proceedings  therein,  under  the  82nd  section  of 
"The  County  Courts  Act,  1856,"  have,  under  the  powers  vested  in  us  by 
the  said  Act  and  bv  "  The  Debtors  Act,  1869,"  framed  the  following 
Rules  and  Forms,  and  we  do  hereby  certi^  the  same  to  the  Lord  Chancellor 
accordingly. 


1.  The  rules  made  under  the  Debtors  Act,  1869,  for  regulating  the 
practice  of  the  county  courts  under  that  Act,  and  which  came  into  force  in 
all  county  courts  on  the  Ist  January,  1870,  may  be  cited  as  *'The  Debtors 
Act  Rules,  January,  1870,"  and  these  rules  may  be  cited  as  **  The  Debtors 
Act  Rules,  May,  1870." 

2.  Rules  21,  22,  23  and  24  of  "The  Debtors  Act  Rules,  January,  1870," 
shall  be  and  they  are  hereby  rescinded. 

8.  The  districts  of  the  courts  referred  to  in  section  three  of  the  County 
Courts  Act,  1867,  shall  be  deemed  to  be  one  district,  so  for  as  relates  to  th« 
issuing  of  judgment  summonses  by  the  court  in  which  action  was  brought. 

4.  All  costs  incurred  by  the  plaintiff  in  endeavourinff  to  enforce  an  order 
or  judgment  shall  be  deemed  to  be  due  in  pursuance  of  such  order  or  judg- 
ment under  section  five  of  the  Debtors  Act,  1869. 

5.  Where  a  judgment  debtor  shall  upon  the  return  day  of  a  judgment 
summons  satisfy  the  court  that  he  has  been  adjudicated  a  bankrupt,  and 
that  the  debt  was  provable  in  the  bankruptcy,  or  that,  in  respect  of  the  debt, 
the  125th  or  126th  sections  of  the  Bankrupt  Act,  1869,  have  been  complied 
with,  no  order  of  commitment  shall  be  made. 

6.  Where  a  judgment  debtor  shall,  after  the  making  of  an  order  of  com- 
mitment against  him  and  before  its  issue,  file,  in  the  court  in  which  the 
order  was  made,  an  affidavit  according  to  the  form  in  the  schedule,  stating 
that  he  has  been  adjudicated  a  bankrupt,  and  that  the  debt  was  provable  in 
the  bankruptcy,  or  that  in  respect  of  the  judgment  debt  the  provisions  of 
either  of  the  before-mentioned  sections  of  the  Bankrupt  Act,  1869,  hav« 
been  complied  with,  and  at  the  same  time  give  notice  to  the  judgment 
creditor  of  the  filing  of  the  affidavit,  no  such  order  shall  issue. 

7.  Where  a  judgment  debtor  is  arrested,  he  may,  according  to  the  tenor 
of  the  order  of  commitment,  file  in  the  county  court  within  the  Strict  of 
which  he  is  in  custody,  an  affidavit  as  mentioned  in  the  last  foregoing  rule, 
and  give  the  notice  to  the  judgment  creditor  thereof,  as  therein  required, 
and  thereupon  the  judgment  debtor  shall  be  discharged  out  of  custody  upon 
the  certificate  of  the  registrar  of  that  court. 

8.  The  forms  in  the  annexed  schedule  shall  be  used,  instead  of  the  corre- 
sponding forms  now  in  use. 
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2. 

Judgment' Summons  on  a/*  Order  or  Judgment  of  a  County 

Court, 

(  Thejigurei  are  inserted  ex.  gr.) 

The  Debtors  Act,  1869. 

In  the  [title  of  court  issuing  summonsl. 

No.  of  plaint 

No.  of  judgment-summons. 
Between  A.  B.,  plaintiff, 

[Address,  deseription,'] 
and 
C.  D.,  defendant, 

[Present  address,  description,  and,  \f 
known,  place  qf  employment.] 

Whereas  the  plaintiff  obtained  a  judgment  [or  (/*  no  Judgment  has  been 
obtained,  or  \f  a  fresh  order  has  been  obtained  upon  a  judgment,  an  order] 
against  you,  the  above-named  defendant,  in  the  county  court  of 
holden  at  on  the  day  of  187     for  the  payment  of 

10/.  for  debt  [or  damages]  and  costs,  and  subsequent  costs  naTe  been 
incurred  in  pursuance  thereof  amounting  to  15«.: 

And  whereas  you  have  made  default  in  payment  of  the  sum  payable  in 
pursuance  of  the  said  judgment  [or  order] : 

You  are  therefore  hereby  summoned  to  appear  personally  in  this  court  at 
[place  where  court  holden]  on  the  day  of  187     at  the 

hour  of  in  the  noon,  to  be  examined  on  oath  by  the  court 

touching  the  means  you  have  or  have  had  since  the  date  of  the  judgment 
[or  order]  to  satisfy  the  sum  payable  in  pursuance  of  the  said  judgment  [or 
order] ;  and  also  to  show  cause  why  you  should  not  be  committed  to  prison 
for  such  default 

Dated  this  day  of  187     . 

Registrar  of  the  court 

£   s,    d. 
Amount  of  judgment  or  order  and  costs          ..         ••         .•     10    0    0 
Costs  of  warrant  against  the  goods,  if  any       ..          ..         ••       0  15     0 
Costs  of  previous  judgment-summonses,  hearing  and  commit- 
ments, if  any 000 

10  15    0 

£     «.    d, 

(Paid  into  court 10    0 
Amounts  which  were  not  required  to  have 
been    paid    before    the    date    of  the 
sumjnons            4  15    0 

5  15    0 

Sum  payable        ..         ..         ..         ..         ..         ..         ..       500 

Costs  of  the  summons     ..         ..         ••         ..  ••       023 

Amount  upon  the  payment  of  which  no  further  proceedings 
will  be  had  until  default  in  paytaent  of  next  instalment    •  •       5    2    3 
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Judgment  Summons  on  Order  or  Judgment  of  a  Court  otA 
than  a  County  Court. 
The  Debtor*  Act,  IS6D. 
Id  the  {lillt  rfcatrl  Uiairng  mnunuj. 

No.  of  judgment-MmuniKa. 
Between  A.  B.,  pUintiff, 

[AJdnu,  ifeKHpHMi,] 

C.  D.,  defendant. 

[Prttmt  oiUiYa,  dttrr^iam,  m 
i^ihi0i«>  filiK*  <if  impliijimi.uu 
Whereat  the  plaintiff  obtained  a  judgment  againtt  the  defendant  id  h 
H^ealf's  Court  ofQueen'a  Bench  [or  w  lit  cai€  mag  it}  on  the 
day  of  ,  for  the  inin  of  £  ,  and  there  ia  now  di 

and  payable  upon  the  aaid  judgment  the  sum  o!  £  1 : 

,  .  [er,  Whereas  b;  a  decree  [or  order]  made  by  the  maater  of  the  nilU  [> 

L )•  j  r  by  vice-chancellor,  hiri  IhmtI  tiu  noim  d/  IIu  vkt'chmmeilUr  wiakmg  U 

j  I'  I  »itt'\  on  the  day  of  the  deFendaDt  waa  otdered  i 

'-  '  I  pqy  to  the  ptuntiir  the  turn  of  £  ,  and  there  U  ikow  due  as 

i    L I  payable  upon  the  laid  decree  [or  order]  the  Eum  of  jC  ] : 

f '-'  You  are  therefore  hereby  aummonml  to  appear  penonally  in  this  cwi 

-'    '  '  at  [ptact  wihtn  e/mrt  koUn]  on  the  day  of 

,, ',  IS7  ,  at  the  hour  of  in  the  to  be  examined  on  oal 

l'  \',  by  the  court  touching  the  means  you  have  or  have  had  aiace  the  date  i 

^  |.  ;  the  judgment  [nr  order]  to  pay  the  aaid  lum,  in  payment  or  which  yoa  h«i 

A  '-■  made  default  i  and  alio  to  ahow  cauae  why  you  ihould  not  be  committed  i 

'i. '  priaon  for  luch  default 

''  Dated  thia  day  of  1S7    . 

'*-,'■  Bigiatrar  of  the  coort. 

'.i   '■)*  £    t.    I 

I  A  Amount  of  judgment  or  order  remaining  due      ..         .. 

'   )■  Coata  of  thia  aum 

:-.';  Total  II 


Order  of  Commitment. 

{Thtfgttrti  art  iiutrttd  ti.  gr.) 
The  Debtore  Act,  1809. 
In  till  [tilU  ^  eoart  orderiitg  eemmUtat'], 


,   ft  C.  D^  defendant. 

',     ,t-  To  the  high  bailiff' and  othera  the  bailiK  of  tl 

'  '  '.  officer*  within  the  juriadicli         '  "' 


i>^V 


Debtors  Act,  IQSB^Bules,  May,  1870.  849 

187  for  the  payment  of  10/.  for  debt  [or  damages]  and  costs,  and  subse- 
quent costs  have  been  incurred  in  pursuance  thereof  amounting  to  15«. : 

And  whereas  the  defendant  hath  made  default  in  payment  of  51.,  payable 
in  pursuance  of  the  said  judgment  [or  order] : 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly  issued 
out  of  this  court,  by  which  the  defendant  was  required  to  appear  personally 
at  this  court  on  the  day  of  187    « to  be  examined  on  oath 

touching  the  means  he  had  then  or  had  had  since  the  date  of  the  judgment 
[or  order]  to  satisfy  the  sum  then  due  and  payable  in  pursuance  of  the 
judgment  [or  order],  and  to  show  cause  why  he  should  not  be  committed  to 

Erison  for  such  default,  which  summons  has  been  proved  to  this  court  to 
ave  been  personally  and  duly  served  on  the  defendant : 

And  whereas,  at  the  hearing  of  the  said  summons,  it  has  now  been  proved 
to  the  satisfaction  of  the  court  that  the  defendant  now  has  [or  has  had] 
since  the  date  of  the  judgment  [or  order]  the  means  to  pay  the  sum  then 
due  and  payable  in  pursuance  of  the  judgment  [or  order],  and  has  refused 
[or  neglected],  [or  then  refused  or  neglected]  to  pay  the  same,  and  the 
defendant  has  shown  no  cause  why  he  should  not  be  committed  to  prison : 

Now,  therefore,  it  is  ordered  that  for  such  default,  as  aforesaid,  the 
defendant  shall  be  committed  to  prison  for  days,  unless  he  shall 

sooner  pay  the  sum  stated  below  as  that  upon  the  payment  of  which  he  is  to 
be  discharged,  or  shall  file  such  aflBdavit  as  is  mentioned  in  rule  six  of"  The 
Debtors  Act  Rules,  May,  1870." 

These  are,  therefore,  to  require  vou  the  said  high  bailiff,  bailiffs  and  others, 
to  take  the  defendant,  and  to  deliver  him  to  the  governor  or  keeper  of 
the  [prison  used  by  the  court],  and  you  the  said  governor  or  keeper  to 
receive  the  defendant,  and  him  safely  keep  in  the  said  prison  for 
days  from  the  arrest  under  this  order,  or  until  he  shall  be  sooner  discharged 
by  due  course  of  law. 

Given  under  the  seal  of  this  [insert  date  qf  order"]  day  of         187 

E.F., 
Registrar  of  the  court. 


Total  sum  payable  at  the  time  of  hearing  of  the  judgment 
summons  ••         •.         ••         ••         ••         •• 

Hearing  of  summons,  and  poundage  upon  this  order.  • 


Deduct  amount  paid  into  court  subsequent  to  the  hearing 
of  the  judgment^summons         •• 

Total  sum  upon  payment  of  which  the  prisoner  will  be 
discharged  ..         ••         ••         • 


£    «.  d. 


6    2 
0  10 

8 
0 

6  12 
2    0 

8 
0 

8  12 

8 

i 


1 

f 
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I 
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5. 


X  Order  of  Commitment  on  an  Order  or  Judgment  of  a  d 

other  than  a  County  Court, 

The  Debtors  Act,  1869. 

In  the  [title  qf  court  ordering  committal]. 

No.  of  plaint. 
No.  orjudgmeDt-summoiii 
'  '.  '-^ ',.  No.  of  order. 

Between  A.  B.,  plaintiff, 

■f\r.^  and 

■^  C.D.r  defendant. 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court  and  all  pe 
officers  within  the  jurisdiction  of  the  said  court,  to  the  governor 
keeper  of  the  [prison  used  by  the  court]. 
Whereas  the  plaintiff  obtained  a  judgment  against  the  defendant  in  I 
Majesty's  Court  of  Queen's  Bench  [or  as  the  case  may  be]  on  the 
day  of  for  the  sum  of  £  and  there  is  now  due  and  pays] 

upon  the  said  judgment  the  sum  of  : 

[or.  Whereas  by  a  decree  [or  order]  made  by  the  master  of  the  r<^ls  [or 
vice-chancellor]  [insert  the  name  of  the  vice- chancellor  making  ike  crder] 
the  day  of  the  defendant  was  ordered  to  pay  to  the  plaint 

the  sum  of  £  and  there  is  now  due  and  payable  upon  the  si 

»   ;. :  decree  [or  order]  the  sum  of  £  ] : 

;  *  And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly  issu* 

fi'  out  of  this  court*  by  which  the  defendant  was  required  to  appear  personal 

*  V  at  this  court  on  the  day  of  187    » to  be  examined  on  oa 

'  L  .  touching  the  means  he  had  then  or  had  had  since  the  date  of  the  judgme 

,  T  '.  [or  order]  to  pay  the  said  sum,  which  summons  was  proved  to  this  court 

I  ;  have  been  personally  and  duly  served  on  the  defendant : 

I  And  whereas,  at  the  hearing  of  the  said  summons,  it  has  now  been  provt 

'^    *\^  to  the  satisfaction  of  the  court  that  the  defendant  now  has  [or  has  had]  sin< 

the  date  of  the  judgment  [or  order]  the  means  to  pay  the  sum  in  respect 
which  he  made  default  as  aforesaid,  and  has  refused  [or  neglectedj,  [or  th( 
refused  or  neglected]  to  pay  the  same : 
^  Now,  therefore,  it  is  ordered,  that  the  defendant  shall  be  committed 

prison  for  days,  unless  he  shall  sooner  pay  the  sums,  in  pay  me 

of  which  he  has  so  made  default ;  together  with  the  prescribed  costs  hereii 
after  mentioned,  or  shall  file  such  affidavit  as  is  mentioned  in  rule  six 
"The  Debtors  Act  Rules,  May,  1870." 

These  are,  therefore,  to  require  you  the  said  high  bailiff,  bailiffs  ai 
others,  to  take  the  defendant,  and  to  deliver  him  to  the  governor  or  keep 
of  the  [prison  used  by  the  court],  and  you  the  said  governor  or  keeper 
receive  the  defendant,  and  him  safely  keep  in  the  said  prison  for 
days  from  the  arrest  under  this  order,  or  until  he  shall  be  sooner  discharg 
by  due  course  of  law. 

Given  under  the  seal  of  this  [insert  date  qf  order]  day  of 

187     . 

E.  F., 
Registrar  of  the  court. 

£     e.     t 
Amount  of  judgment  or  order  remaining  due 


Costs  of  judgment-summons  and  poundage  on  this  order  . . 

Amount  upon  the  payment  of  which  the  prisoner  is  to  be 
discharged    ..         ..         ..         ..         .•         •.         •• 

This  order  remains  in  force  one  year  from  the  date  thereof. 
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6. 

Affidavit. 

The  Debtors  Act,  1869. 
In  the  couDty  court  of  holden  at  • 

Between  A.  B.,  plaiDtiff*, 
and 
C.  D.,  defendant. 

I,  C.  D.,  of  make  oath  and  say, — 

1.  That  under  the  Debtors  Act,  1869,  an  order  for  my  eommitta]  was 
made  by  the  above  court  [or  the  county  court  of  holden  at  ], 
for  making  default  in  payment  of  £  ,  due  from  me  in  pursuance  of 
an  order  [or  judgment]  of  the  [Aer«  interi  the  court  in  which  order  or  Judgment 
UKU  given,"] 

2.  That  on  the  day  of  18,1  was  a(j(judicated  a 
bankrupt  by  the  [here  insert  the  court  by  tahieh  adjudication  uku  made]* 

3.  That  the  order  of  adjudication  was  published  in  the  London  Gazette  on 
the  day  of  18    . 

4.  That  the  debt,  in  respect  of  which  the  above  order  [or  judgment]  was 
given,  was  provable  under  the  bankruptcy. 

[or 

2.  That  my  affairs  are  in  course  of  liquidation  [or  have  been  Hauidated] 
by  arrangement  under  section  125  of  the  Bankruptcy  Act,  1869,  and  that  the 
debt,  in  respect  of  which  the  above  order  [or  judgment]  was  given,  was  in- 
cluded in  the  statement  produced  to  the  meeting  of  my  creditors. 

or  2.  That  1  have  entered  into  a  composition  with  my  creditors  under  the 
provisions  of  section  125  of  the  Bankruptcy  Act,  1869,  and  that  the  debt,  in 
respect  of  which  the  above  order  [or  judgment]  was  given,  was  inserted  in 
the  statement  produced  to  the  meetings  of  my  creditors.] 

5.  That  the  special  resolution  mentioned  in  section  125  of  the  Bankruptcy 
Act,  1869  [or  the  extraordinary  resolution  mentioned  in  section  126  of  the 
Bankruptcy  Act,  1869]  was  filed  in  the  [here  ineert  name  qf  court]  on  the 

day  of  ]. 

Sworn  at  C.  D. 


■  '*>, 


Appendix, 


Certificate. 
The  Debtors  Act,  1869. 
if  holden  >t  .    • 

BetveeD  A.  B.,  plundff; 

C.  D.,  defenduit. 
I  hereby  cerlily  Ihst  Ihe  defendaat,  who  wai  committMl  to  four  c 


by  Tlnue  or  Kn  order  of  commitmenl  under  the  leal  or  ibii 
counly  court  of  holder)  at  ],  bearing  date  the 

day  of  IBT    ,  baa  filed  an  affidaTit  in  (hi*  conn,  atatioff  tha 

a  bankrupt  [or  haa  had  bia  affaira  liquidated  by  arraueetnent,  or  haa  e 
into  a  eompodtioD  with  hia  creditora])  and  that  the  defendant  m 
respect  of  inch  order,  be  forthwith  discharged  out  of  your  Gmtody. 

Given  under  the  seal  of  the  court  this  day  of 

Begia 

To  the  govetnor  or  keeper. 


',■-,.'  GaoKOB  Lake  Biiiai 

,  .    1  '  J.  B.D*iBiiT. 

,  ^  '  JOHH  WOKLLBDOK. 

,       ' ;-  RnrsBT  EBrrLB. 

*  ,!  Wm.Fubksk. 

'.  I   , ', '  I  approve  of  thete  ralea  and  orders  to  cone  into  force  in  all  «Miity 

^  '    I  -  on  the  tvreniieih  day  of  June,  IS7(k 

'      ■ , '  B*THBKt.Ky, 
)     ' 


/-\ 


(    852a    ) 


COUNTY  COURTS  (BUILDINGS)  ACT. 


33  &  34  VICT.  CAP.  15. 

An  Act  to  tranter  to  (he  Commissioners  of  Her  Majestt^s       aj>.  istc. 
Works  and  Public  Buildings  the  Property  in  and  Control 
over  the  Buildings  and  Property  of  the  County  Courts  in 
England,  and  for  other  purposes  relating  thereto. 

[20M  June,  1870.] 

Whereas  it  is  expedient  to  transfer  to  the  commissioners  of  her  Majesty's 
works  and  public  buildings  the  complete  control  over  the  buildings  and 
property  of  the  county  courts  in  England,  and  to  vest  in  the  said  commis- 
sioners the  buildings  and  property  now  Tested  in  the  treasurers  of  the  said 
courts: 

Be  it  enacted  by  the  Queen's  most  excellent  Majestr,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  act  may  be  cited  as  "  The  County  Court  (Building)  Act,  1870."  Short  utie. 

2.  In  this  act  the  term  **  the  commissioners  of  works"  means  the  com-  Definition  of 
missioncrs  of  her  Majesty's  works  and  public  buildings,  as  incorporated  by  ^"^^JJ^fS®"*" 
the  act  of  the  session  of  the  fifteenth  and  sixteenth  years  of  the  reign  of      ^ 

her  present  Majesty,  chapter  twenty-eight,  intituled  "An  Act  to  amend  an 
Act  of  the  fourteenth  and  fifteen tn  years  of  her  present  Majesty,  for  the 
direction  of  Public  Works  and  Buildings,  and  to  vest  the  Buildings  appro- 
priated for  the  accommodation  of  the  Supreme  Courts  of  Justice  in  Edin- 
burgh in  the  Commissioners  of  her  Majesty's  Works  and  Public  Buildings." 

3.  All  property,  real  and  personal  (other  than  money  and  securities  for  Transfer  of  pro- 
money,  books,  papers,  and  records),  belonging  to  any  county  court,  of  or  P**^  'J''""  ^'^ 
to  which  the  treasurer  of  any  county  court  or  any  other  person  is  seised,  ^JS».  ^°"° 
possessed,  or  entitled  in  trust  for  a  county  court,  under  the  sections  of  the 

Acts  mentioned  in  the  schedule  to  this  act,  shall,  on  the  passing  of  this  act, 
pass  to  and  be  vested  in  the  commissioners  of  works,  for  the  same  estate 
and  interest,  and  subject  to  the  same  covenants,  conditions,  agreements, 
and  liabilities,  for  and  subject  to  which  the  same  were  held  by  the  said 
treasurer  or  other  person ;  and  such  treasurer  or  other  person  shall  be  dis- 
charged from  such  covenants,  conditions,  agreements,  and  liabilities. 

4.  The  commissioners  of  works,  with  the  approval  of  the  commissioners  As  to  providing 
of  her  Majesty's  treasury,  shall  from  time  to  time  build,  purchase,  hire,  or  wwrts,  ofBces,  kc, 
otherwise  provide  such  court-house,  offices,  and  buildings  as  may  be  neces- 

saiT  for  carrying  on  the  business  of  any  county  court,  and  cause  the  same 
to  be  furnished,  cleaned,  lighted,  and  warmed,  and  give  such  directions  to 
the  registrar  of  each  court  with  regard  to  the  hinng  and  dismissing  of 
servants  as  shall  seem  fit. 

P.N.  31* 


Counti/  Count  (Building*)  Act,  1870. 

For  the  porpoeeB  of  any  such  purchase,  "  The  Lands  Clause*  Co 
tioo  Act,  IMS,"  and  the  acts  amending  the  same  (except  ao  macfa 
as  Telatea  to  the  porchaBe  of  land  oChcrvise  than  bj  agreement ),  «n 
incorporated  with  this  act,  aod  in  coostming  those  acts  for  the  pnr^ 
this  sot  the  specis!  act  shall  be  coQstmed  to  mean  thia  act,  and  t 
■notera  of  the  nndBrtakiut  thaU  be  coiutrned  to  be  the 


.t^»K 


■aofMta        S.  The  acts  mentioned  In  the  schedale  to  this  act  w  hareby  rt 
nia  n-        (q  [hg  extent  in  the  third  colnmo  of  the  said  idiedale  mentioiied,  > 

projodlce   to  anything  already  done  or  Buffered  ot  »ny   right  i 

act;  aired  or  occroed. 


■•I  ■. 


SCHEDULE. 


9  &  10  rict.  c  95 . .  The  County  Conrts  SectiotiB  forty-eight  ani 
Act,  1S46.  to  fifty-ETe,  both  inel 

£9  &  30  Vict.  c.  li  .  The  Comity  Courta  r  Section  edghi^  except  i 
Ada,  1S60.  as  it  lelktea  to  moM 

■Bcoritiea  for  mooqr 


£/^ 


INDEX. 


A. 

ABANDONMENT, 
of  excess  by  plaintiff 


•  •  •  • 
:  plaintiffs 
),  if  assig-  > 


ABATEMENT.    See  Scire  Facias. 
Snit  does  not  abate  on  death  of  one  of 
Beveral  plaintiffs  or  defendants 
before  judgment   .. 
after  jud^cnt 
Bankruptcy  or  msolyency  of  plaintiff' 
not  to  cause  action  to  abat6. 
nees  elect  to  continue   . . 
How  suit  revived  in  equity 

ABROAD, 
Service  of  process  in  equity 

ABSENT  PARTIES, 
Notice  of  decretal  orders 
On  receipt  of  notice  by    •  •         • .         • . 

ACCEPTANCE, 
Of  money  paid  into  court  •  • 

ACCOUNTANT-GENERAL, 
Payment  of  legacy  under  36  Geo.  3,1 
C.52,  S.32         J 

ACCOUNT  STATED, 
Action  upon,  and  evidence 

ACCOUNTS.    See  Treasureb,  Regis- 
trar, High  Bailift. 

ACCOUNTS,  TAKING  OF, 
By  registrars  as  a  chief  clerk  in  chancery 
Just  fdlowances  to  be  made  in    . . 
Books  of  account,  matters  in,  to  be) 
taken  Bsprimd/aeie  evidence  f 

ACKNOWJ.EDGMENTS, 

By  married  women  may  be  receiyedl 

by  judge  of  county  court        • .         / 

Attorney  employed  must  be  in  practice 

must  ascertain  if  woman  acts  to-  ) 

luntarily j 

P.N. 


ra«^ 


65 


163 
160 

163 

153 


289 
289 


93 


306 


127 


288 
291 

289 


325 
i26 


Section  and  Tear  of 
Statute. 


Sect  Tear. 


63—1846 


62—1866 


•  • 


•  • 


82—1846 


&— 1865 


5a— 1846 


78—1856 


Page. 


411 


410 


421 


465 


404 


456 


Rnle  or  Order. 


Number. 


43 


198 
199 


Ord.  X. 


Ord.  iL  r.  10. 


Ord.  vii.  r.  1. 
Id.  r.  2. 


74 


Ord.  xtH.  r.  6. 


Ord.  vi.  r.  2. 
Id.  r.  13. 

Id.  r.  3. 


3k 


i 


;*:.; 


I 


i* 


1, 


Ptk- 

-»".iS. 

z~- 

^. 

rige. 

Fate. 

ACKNOWLEDGMENTS— cuntiBwrf. 

Judge  to  eumine  woman  apart  troml 
husband  and  the  attorney        . .         / 

3S5 

326 

336 

335 

most  Btale  age             

335 

Certificate  to  be  filed  with  attotaej'g 
affidavit 

33G 

OflSee  copy  of  certificate  evidence  of 

336 

acknowlcdipnent 

[3  &  1  Will.  4,  c.  74,  and  Forms,  App. 

'p.  71*0 

ACTIONS.     &e    JvaiaoicTioN,    Evi- 

dence, Plaint. 

By  or  Bgainst  a  jndge 

.39 

188-18*6 

408 

4S5 

Against  officen  of  the  conrt 

37 

19—1850 
6-1862 

466 
466 

ACTIONS,  PARTIES  TO 

73 

See  Adatbmeht,   Ambsdhent,  Ex- 

ecutors     AND      ADUINIBTRATOHB 
HOBBAND  AND  WlFB. 

ACTS  OF  PARLIAMENT.     See  Sta- 

TUTBB. 

ADJOURNMENT, 

Of  coDrt  by  jodge           

189 

108 

Byconsent            

189 

1 

To  comply  with  pnctice 

139 

I      " 

IK 

On  what  term 

139 

No  order  of,  need  he  serred 

13S 

10! 

Of  conrt  by  registrar  or  high  bailifi      . . 
Of  canse  in  order  to  snmmon  jury 

21 

7-^1856 

403 

97 

101 

ADMINISTRATION  IN  EQUITT, 

266 

1—1866 

461 

In  what  court  snit  may  be  instituted     . . 

269 

10—1866 

46e 

Btaj  of  proeeedings  at  law  ftw  a  debt 

278 

provable  ander  an         . .         . . 

289 

Ord-Yi. 

Creditors  and  other   persona  not    to 

attend   in  sapport  of  claim  unless  J. 

reqnired 

Registrar  to  appoint  a  day  to  take  ac- 

289 

Id.  r. 

269 

OnLM 

Certificate  of  result          

291 

[>rd.  viii 

may  be  inspected 

291 

Id,  r. 

may  be  varied           

291 

id.T. 

Index. 
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ADMINISTRATION,  LETTERS  OF. 
See  Pbobate. 

ADMINISTRATORS  IN  EQUITY, 
Suits  by  or  against 

In  what  court  they  may  sue  or  be 
sued        


ADMINISTRATORS.    See  Executors 

AND  ADMINISTEATORS. 

ADMISSION, 

Of  demand  before  hearing 
Where  plaintiff  does  not  appear    at ) 
hearing  ..         ••         ••         ..  ) 

Of  document         . .         . .         • . 
By  parties  when  evidence 

See  Agreement,  Confession  of 
Debts. 

ADMISSION    BY    DEFENDANT    IN 
EQUITY, 
How  made  and  certified  . .         •  • 
May  be  partial      •  • 

ADMIT, 
Document,  notice  to        .  • 
no  costs  of  proof  to  be  allowed  if 

notice  not  given 
nnlcss  a  saying  of  expense  has  been 
occasioned  mereby    . . 

ADVANCEMENT  OF  INFANTS, 
Proceedings  for     . . 


adv>:rtisements  in  equity, 

For  creditors         

heirs  at  law   . .         . .         •  • 

next  of  kin     . .         . . 
Judge  to  order  in  what  newspapers  they ") 
are  to  be  inserted         .  •         . .         j 


1 


AFFIDAVIT, 

How  sworn..         ••         ..         ..         .. 

Fee  for  oath  where  not  sworn  before  \ 

judge  or  registrar         ..         ..         j 
For  issue  of  summons  into  a  foreign ) 

district    ••         ..         ..         ..  j 

Of  service  of  by  plaintiff,  &c.     . . 

For  issue  of  a  summons  for,  and  to ) 

enter  up  judgment  by  default. •         j 
Of  justification  of  sureties  •  • 

For  discovery  . .  . .  • . 
In  obedience  to  order  of  discovery 
Interrogatories 


Page. 


269 
269 


91 

141 

98 
109 


283 
283 


284 


277 

289 
281 

105 
105 

81 
86 
88 

100 
100 
101 


Section  and  Year  of 
Statute. 


Sect.    Year. 


1—1865 
10—1865 


8—1850 
f  79-1846 
\  16-1867 


2—1865 


58—1856 
62—1846 


Page. 


461 
466 


412 
418 
420 


462 


410 
410 


Rule  or  Order. 


Number. 


265 


102 


Ord.ii.rr.1,2. 
Id.  r.  3. 


Ord.  iii.  r.  2. 


Ord.  xi.  r.  3. 


Ord.  vi.  T.  4. 


\ 


Ord.  xxiiL 
r.  15. 


1-1867 

407 

62—1846 

410 

2—1867 

409 

.  • 

•  • 

. . 

.  • 

•  • 

•  • 

•  • 

• . 

27 

39 
27 
40 

182 

77 
78 
80 


3k2 


856 


Index. 


*       ♦ 


r 


i 


■i 


AFFIDAVIT— coii«iitf/»rf. 

To  bring  op  a  prisoner  as  a  witness 
For  summons  against  garnishee .  • 
Of  signature  to  an  admission 

to  a  consent  to  a  j  ndgment . . 

AFFIDAVIT  IN  EQUITY, 

To  be  expressed  in  the  first  person,) 

state  deponent's  age,  occupation,  &c. ) 

where  it  does  not,  costs  of,  may  be  ) 

disallowed  . .         . .         . .  j 

No  erasure  allowed  in,  must  be  legibly  j 
written,  and  any  interlineation  au-  > 
thenticated        ..         ..         ..  ] 

registrar  to  reject,  in  certain  cases  . 

To  be  used  in  proceedings 

For    substituted    service    or    service  "I 
abroad J 

Of  dg^natnre  to  admission  by  dcfcn-) 
dant        / 

May  be  used  at  hearing,  if  party,  on  ) 
notice,  does  not  object . .         . .         j 

Application  upon,  to  examine  a  witness  1 
ae  bent  esse  .  •         . .         J 

Facts  relied  upon  in  support  or  opposi- 
tion to  a  petition  or  application  for 
an  order  in  the  nature  of  an  injunc- 
tion, unless  othen^'ise  directed  by 
jndge      

Under  Trustee  Relief  Acts         •  • 

Application  for  an  ex  parte  order  to  be 
supported  by 


AFFIRMATION.    See  Witnessks. 

AGENT, 
Master  when  liable  for  act  of     .  •         • . 

AGREEMENT, 

On,  by  ptarties,  court  may  try  causes ) 

otherwise  beyond  its  jurisdiction        j 

To  jud^ent         

When  title  incidentally  comes  in  ques- ) 

tion        J 

AGREEMENT  IN  EQUTTT, 
Salts  for  deliyering  up  or  cancelling  ^ 
an,  for  the  sale  or  purciiaae  of  pro-  V 
perty j 

AIRy  obstmction  of,  action  for      .  •         • . 

ALE  SCORES. 
Not  reooTerable 


Page. 

106 

175 

91 

91 


285 
285 

285 

285 

285 

282  ' 
283 
285 
286 

296 

293 
296 


133 

54 
91 


270 


182 


Section  and  T 
Statute. 


of 


Sect.   Tear. 
31—1856 


8 
9 


1850 


PB«e. 

422 

•  • 

412 


Bale 


Ki 


(5 


24—1867 


23—1856 
25 -.1856 


9—1865 


4—1867 


{ 


O 

r 

Id 


463 


Id 

Ord. 
Ord- 

Ord. 
Ord. 
Ord. 
Id. 

Oni. : 

Ord. 
Ord.: 


406 
405 


466 


405 


Index, 
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ALKALI  ACT,  1863 


ALTERING  OB  RESCINDING  ORDER, 
Of  coart 

AMBASSADORS, 
Protected  from  execution  .  •         • 


AMBIGUITY, 
Id  written  instmment,  when  may  be 
explained  by  parol  evidence    • . 


! 


AMENDMENT, 

Where  person  improperly  snes  or  is 
sued  in  representative  character 

Where  person  improperly  sues  or  is 
sued  in  his  own  right   . . 

Where  error  in  name  or  description  of 
plaintiff  or  defendant  •  • 

Where    wife    improperly   joined    or'^ 
omitted  ..         ..         ..         ••  s 

Where  too  many  plaintiffs  •  • 

Where  too  few  plaintiffs 

Where  too  many  defendants       .  • 

Where  all  not  served 

Variance  between  proceedings  and  evi- 
dence 

Cannot  be  made  to  give  jurisdiction 

AMENDMENTS  IN  EQUITY, 
May  be  made  by  judge    .  •         •  • 


I 


AMOUNT  OF  CLAIM 

APOTHECARY, 
Action  by,  and  defence 


APPAREL,  BEDDING,  &c. 
Not  to  be  taken  in  execution 

APPEAL  IN  COMMON  LAW, 

In  what  cases 


How  to  be  heard 

Parties  may  agree  not  to  appeal 
Judges  of  superior  court  to  reg^ulate ) 

proceedings  on j 

Statement  of  dissatisfaction  to  be  given ) 

in  court  •  •         . .         •  •         .  •  j 

Notice  of,  when  to  be  given 
Notice  to  state  grounds  and  be  signed 
Where  execution  has  been  issued 
Security  by  bond  .  •         •  •         •  • 
Security  by  deposit         •  •        •  • 


•  • 


166 
110 

149  ^ 

149 

149 


160> 

150 
160 
150 
150 

151J 

151 


125 


162 


195 

195 
195 

196 

197 

197 
197 
198 
198 
198 


Section  and  Tear  of 
Statute. 


oCCt*    X  caTa 

See  Act 


Drs.  Act, 
1869 


57—1856 


58—1846 

1—1850 

23—1856 


96-1846 


(  14-1850 
I  68-1856 
( 13-1867 
2-1852 
69—1856 

3—1852 


•  • 


70—1856 
71—1866 


Page. 


834 


418 


404 
405 
405 


431 


423 
447 
424 
424 
424 

424 


1 


452 


Bole  or  Order. 


17  amber. 


Ord.  xiii. 


186 

187 

188 

189 

f    181 

(   184 


■ 

It: 


t' 

u^ 


'l^^ 


APPEAL  IN  COMMON  LAW— eant. 

Kotice  of  court  to  which  party  proposes 

to  appeal 
To  be  m  the  form  of  a  case  agreed  on 

b7  both  parties  ..  ,.  .. 

Case  to  be  signed  bj  judge 
Tnuismissinu  of  case 
Neglect  to  prosecnta         . .         .  • 
Judgment  of  Court  of  Appeal     .. 
Entry  of,  in  connty  court 

Coila  

New  trial  by  order  of  Court  of  Appeal 

APPEAL  IN  EQUiTY, 

Inallcases  

To  be  made  to  a  Tice^hancellor  named 

bj  lord  chancellor 
Notire  of,  to  opposite  party  or  hia  at- 

Tower  of  court  of 

Sball  be  by  case  to  be  mgocd  bj  jadge. . 

Notice  of  appeal    ■  ■ 

Where  parties  cannot  sgrce  on  form  of) 

Copy  of  rose  when  settled  to  be  depo-i 
sited  with  registrar,  and  one  sent  to  > 
SDCc«SBf nl  party  . .         ■ .         ) 

Case  to  he  transmitted  to  office  of  clerk  ( 
of  records  and  writs  in  chancery  ) 

Neglect  to  prosecute         

Order  of  Court  of  Appeal  or  office  copy'l 
thereof  to  be  deposited  with  registrar  J. 
of  county  court ) 

CoodIt  Palatine  of  Lancaster,  appeal  I 
to  Court  of  Chancery  of  ..  ( 

Not  to  operate  as  a  stay  of  proeeedinga. . 

Wbere  execntioD  has  iasoed        . .         . . 

APPEARANCE, 
At  hearing  of  plaint  b;  both  paitiM     .. 
By  defendant  only 
Byplaintiff  

APPLICATIONS,  EQUITY, 

Exparte 

ToreTireBtiit 

For  committal 

For  discharge  from  cnstod; 

APPOINTMENT.      Sen  JoDOB,  Teka- 
BUREB,  Rboisikab,  Hiqh  Bailivf. 


74— 184« 
79— lew 
80—1846 


Index, 


869 


APPRAISER, 
Appointment  and  daties  of 

ARBITRATION, 
Reference  to 
Not  revocable  except  bj  consent  of ) 

jndge ] 

Award  npon,  to  be  entered  as  a  jndg-  ) 

ment       ..         ..         ..         ..  j 

Setting  aside  of  proceedings  upon 

ARREST.  ILLEGAL, 
Action  for  . . 

Remittance  of  to  county  conrt 


ARRESTING  SHIPS 

ASSAULT, 
Action  for . . 


ASSAULTING  OFFICERS, 

ASSESSMENT, 
Of  valae  of  g(K)ds  and  rent,  or  damage*) 
in  replevin         . .         .  •         . .         j 

ASSESSMENT    OF    DAMAGES     IN 
EQUITY, 
By  jury 

ASSETS.    See  Executoes. 

ASSISTANCE,  WARRANT  OF, 
In  eqnity    • .         .  • 


ASSUMPSIT, 
Evidence  in  action  of 


ATTACHMENT  OF  DEBTS, 
Power  tQ  make  order  for  the      •  • 

ATTACHMENT  IN  EQUITY, 
Enforcement  of  orders  by  committal 
for  contempt      .  •         •  • 


ATTESTING  WITNESS, 
To  written  instrument  when  to  be  called 

ATTORNEY, 
Parties  may  appear  by     •  • 
Notice  of  appearance  by,. not  necessary. . 
Must  sign  roll 

What  fees  recoverable  by,  where  claim ) 
does  not  exceed  20/.  j 


266 
256 

257 
257 


268 
268 


131 


37 


! 


Section  and  Tear  of 
SUtute. 


Sect   Year. 

(106-1846 
]    10-1849 


77—1846 


10—1867 
10—1867 


260 


287 


299 


120 


175 


299 


116 


41 
143 
143 

183 


1141 
134/ 


1846 


Page. 

439 
440 


•  • 


{Order  in 
Council. 


10—1852 


91-1846 


417 


413 
413 


(443 
)454 


789 
832 


427 


427 


Bale  or  Order. 


Mamber. 


222 


70 
70 


262,  263 


Ord.  It.  r.  6. 


Ord.  xri.  r.  4. 


145  to  150 


(  Ord.  xvi. 
rr.  6,  7. 


\ 


114 

113 


■'*i 


ATTORSEY— continued. 
Feea  where  cluDi  exceeds  20 J.    .. 
TaxatioD  of,  between  part7  and  psrty  • 

between  attorney  and  client 
Fees  under  Act  of  IB6T  . . 
Not  exempt  from  provisions  of  acts 
SoUcitoTB  inclndod  ander  title    . . 
Privilege  of  a  witness 
Actions  by,  and  defence  of         ■• 
Lien  of,  on  papers  of  client 

ATTORNEY  IN  EQUITY, 
Wliere  plaint  filed  by 
When  statement  of  defendant  is  filed  by 
Change  of 

Scale  of  costs  and  clurgca  payable  t 
How  taxed 

AUDIT.     See  Tbeabukeb,  Beoistrab, 
Rbceiveb. 

AWARD.    See  Arbitration, 
Action  of  debt  npon        , ,         . , 


Ord.i.r 
Ord.  U.  r 

OM,xxiu. 

Ord.zxiiL 


BAILEE. 
Action  against,  for  negligence   .. 

BAILIFF.     Sue  Hiqh  Bailiff. 
Appointment  of    ..         ..         ,.         .. 
Dismiasal  of 

To  act  after  death,  &c.  of  high  bailiff  . . 
To  act  as  brokers  or  appraisers,  when  . . 

BAILMENT, 
EScct  of,  on  exocDilon    ■•         ••         .. 

BALANCE  OF  ACCOUNTS, 

Action  for,  may  bo  bronght  in  connty'l 

BANK  NOTES, 

Seizure,  in  execation,  of 

BANKRUPTCT, 

Of  plaintiff  before  jndgment 

Notice  to  be  given  by  defendant  on ) 
setting  Dp  defence  of   .,         ..  J 

In  eqnity  . .         . .         . . 

BARRACKS, 
Serrice  of  ii 


62— 1B56 
76—1846 


Index. 


861 


\ 


\ 


BARRISTER, 

May  appear  for  party  at  hearing 
Notice  of  appearance  by,  not  necessary. 


Fees  payable  to 
In  equity    . . 


•  • 


BEDDING, 
When  not  to  be  taken  in  execution      • 

BEER.    See  Alb. 

BEQUEST.    See  Will. 

BILLS  OF  EXCHANGE, 
Plaintiff 's  evidence  and  defence .  •         • 

BILLS  AND  SECURITIES, 
May  bo  taken  in  execution 
Creditors  may  sne  on,  taken  in  execution 

BILLS  OF  EXCHANGE  ACT,  1866, 

Proceedings  under  


BONDS. 
Actions  on,  and  defence  . . 
When  within  8  &  9  Will.  3,  c.  11 

Judgment  on         

See  Security,  Replevik. 


BOOKS.    See  Tbeasureb,  Reoisthab. 


BREACH  OF  PROMISE  OF  MARr 

RIAGE, 

Action  for,  not  within  jurisdiction  of 

court 

Except  by  consent    . . 

Where  remitted  by  superior  court  • . 


I 


BREACH  OF  TRUST.    See  Fraud. 

BREACHES, 
Of  bonds  within  8  &  9  Will  8,  c.  11, 

how  to  proceed  on 
Judgment  on        


I 


BREAKING  OPEN  DOOR, 
To  execute  warrant         •  • 


BROKERS, 

Appointment  of 

Judge  may  authorize  bailiffs  to  act  as  . . 


Page. 

41 
143 

184 

308 

162 


128 


162 
162 


262 


118 

80 

163 


62 

62 
268 


80 
163 

162 


162 
169 


Section  and  Year  of 
Statute. 

Sect.   Year. 

l>a«c. 

10—1852 

427 

(91—1846 

I  33—1866 

Us— 1867 

17—1866 

427 
428 
429 
468 

96—1846 

431 

^}l846 

481 

For  Stat, 
see    •  • 

•  • 

|662 

•  • 

68—1846 

404 

ia_l867 

413 

•  • 

•  • 

106^1846 
10-1849 

489 
440 

Rale  or  Order. 


Number. 


114 


271  to  275 


44 


44 


I 


s» 


i 


CANCELLING. 
An  agreement  for  parchaK  of  property 
In  what  court  suit  to  b«  inatitnted 

CABRIERS, 
Lien  of 
Action  against 

CASE, 

Action  on  the,  when  it  ties,  and  eridence 
Injnriea  to  incorporeal  bereditaments  . 
Diversion  of  water,  &c.   .  • 

Nuisances  •. 

Injuries  to  person  or  proper^     . . 

Nesligent  acts,  or  acte  b;  agents 


n^ 


Actions  by  executors  of  persons  killed . . 
Bailees,  carrien,  innkeepers 
Infringement  of  patent  or  copyright 

CASE  ON  APPEAL.    Set  Appeal. 

CATTLE  INSURANCE  SOCIETY     . . 

CAUSE  OF  ACTION, 
Not  to  be  dirided  . . 

FUintiff  maj  sue  where  it  arose  , . 

Wbeie  arisee,  whole  or  in  part  within  1 

district J 

CAUSES  SENT  FOB  TRIAL  BY  SU- 
PERIOR   COURT.       See    8in>BBiOB 

COUBTB. 

CERTIFICATE, 
Of  bankmptcy  or  iDSoWeDCj,  setting ) 
npdefenceof    ■•         ..         ..         [ 
Of  judgment         ..         ..         ..         .. 


CEBTIFICATE  IN  EQUITT, 
Begistrar  to  present  to  court  hia,of  the 

resnlt  of  his  inqniiies,  &c. 
To  laj  in  office  for  inipectio 
Cop7  to  be  deliTered  to  any  person' 

upon  pajment  ..  .. 
AppUcatiou  to  vary,  how  made 


^ 


Id.r.! 


Index. 
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CERTIFICATE  IN  EQUITY— ^<m<. 
To  be  taken  as  confirmed,  if  no  appli-1 
cation  to  vary  be  made  . .         j 

Under  Trostee  Relief  Acts 

CERTIORARI,  WRIT  OF. 
Plaint,  when  above  5/.,  may  be  removed,  by 

when  not  exceeding  5/.    . . 
To  be  lodged  with  registrar  and  notice  ) 

to  party  . .         . .         . .         . .  i 

Costs  of  the  day  when  not  so  lodged 
So  where  rule  or  summons  issne  to  show  1 

cause       ..         ..         ..         ..         j 

Proceedings  stayed  on  issue  of  rule  or  ) 

summons  . .         . .         . .  j 

If  refused  by  judge,  appeal  to  court 
Refusal  of  court  final,  except  applica-  ) 

tion  be  made  on  different  grounds      ) 
Service  of  writ,  effect  of  . . 
Judgment  of  county  court,  if  exceeding'^ 

20/.,  may  be  removed  where  no  goods  > 

can  be  taken  under      . .         . .         J  ■ 

CUALLENGE  OF  JURY 

CHANCELLOR,  LORD, 

May  make  order  as  to  sittings  of  courts . . 
See  Deputy  Judge. 

CHANCERY,  COURT  OF, 

Power  and  authority  of,  to  be  exer-1 
cised  in  certain  suits  or  matters  by  V 
county  courts     •  •         •..  . .  ) . 

Proceedings  in  may  be  transferred  to  \ 
county  court      . .         . .         . .  J 

Officers  of  county  courts  to  discharge^ 
any  duties  of  an  officer  of  the  court  > 
of  chancery        . .         •  •         . .         j 

Vice-chancellor  of,  to  order  transfer  of S 
any  suit  or  matter  from  one  county  > 
court  to  another  •  •         ...      j 

Chief  clerk  of  judge  of,  duties  of  to  be  ) 
discharged  by  registrar  ....      ] 

Appeal  to  a  vice-cluincellor 

Judges  of  county  courts  may,  by  orders 
oi  lord  chancellor,  perform  certain  > 
duties      ••         ..         ..         ..         J 

CHANGE  OF  ATTORNEY, 
By  party,  notice  of  

CHARGE, 
Jurisdiction  in  suits  for  enforcing  a,) 
on  lands  ••         ..        ...         ••..      ) 
in  what  courts  suits  to  be  institnted 


Pa«e. 

291 
294 

190 
191 

193 

193 

198 
193 
192 
192 
198 

167 
144 
21 


269 
304 

278 

303 

288 
300 

12 

280 

270 
271 


Section  and  Tear  of 
Statate. 


Sect   Year. 

Page. 

•  • 

24—1867 

•  • 

463 

90—1846 

425 
424 

41 
41 

•  • 

•  • 

U26 

40 
40 

•  • 
^1856 

U25 

44 
44 

•  • 

•  • 

I  427 

•  • 

49J 

73—1846 

416 

19—1867 

• 

403 

1—1866 

461 

8—1867 

462 

^1 

(462 

yi865 

3) 

(463 

•  • 

•  • 

18—1865 

468 

22—1846 

381 

n  .. 

461 

>1865 
if    .. 

461 

10 

466 

Rale  or  Order. 

Number. 

Ord.  viii.  r.  4. 
Ord.  xi.  r.  9. 


Old.  vi  r.  2. 


Ord.xxiii.r.4. 


CHARITABLE    TRUSTS,    ADMINIS- 
THATION  OF, 
Jnriediction  of  conntr  conrt 
Wbere  two  have  concurrent  jnrisdictioii 
AtDonnt,  bow  deCenniued 

Title  

Knles  of  practice  • . 
B^  whom  application  may  be  made 
Notice  of  intended  application    •  • 
Bnmmons   ..         ..         ..         ..         . 

Notice  to  attend  hearing  . . 

Hearing      ..         ..         ..         ..         . 

Enrolment  of  order 

Order  ot  conntj  conrt  to  be  affirmed  by  1 


Order,  how  enforced 

Feei  '.'.        '.'.        '.'. 

[For  etatnte  tee  App.,  p.  625.] 


CHIEF  CLERK, 

To  master  of  rolU  □: 
registrar  to  act  as 


CHRISTMAS  DAT, 

No  Bommone,  &c.  to  be  served  on 
Not  to  be  computed  in  period    .  • 

CIDER.    Set  Alb. 

Cnr  OF  LONDON  COURT, 

Sheriff's  courts  of   City  of  London,  1 
couatitated  a  countj  court       . .         { 
and  a  court  of  record    . . 
Its  decieions  subject  to  appeal    ■■ 
Rules  of  coun^-  courts  to  be  in  force  in 
Jnriadiction  of"^™  eqnitj 


CLAIM.    8e»  Ihtbspleadeb,  Jcbibdio 


CLAIMS  IN  EQUITY, 

Of  creditors  how  to  be  transmitted 

how  allowed  ■  ■         ■  ■ 

Of  bdr  at  law  and  nest  of  kin  . . 


CLERK.    AwBkhbtub. 


■86-1867 
1—1866 


Index, 
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CO\rMITMENT, 
Fees  on       •  •         . .         . .         .  • 
Summons,  when  and  how  issued  • . 

Judge  may  adjourn  hearing  of,  froml 

time  to  time      •  •         •  •         . .         / 
Summons,  form  of  .  •         •  •         • . 

Where  defendant  resides  in  a  foreign^ 

district,  may  issue  by  leave  in  home  > 

district    ..         ..         ..         ..         J 

If  issued  in  court  in  which  judgment  1 

was  not  given    . .         . .         . .         j 

How  served  ••         ..         ,. 

Hearing  and  orders  •  •         •  •         , . 

Adjournment  of  hearing 

Issue  and  execution  of  order  of  . . 
Date  and  duration  of  order 
Form  of      . .         •  •         .  •         •  • 


To  what  prison      .  •         . .         .  • 

Discharge  of  defendant  on  payment 
Execution  of  order  of,  out  of  juris- 1 

diction    . .         . .         . .         •  •         / 

Imprisonment  no  satisfaction      •  • 
Concurrent  orders..         ..         •• 

Return  of  order     .  •         . .         .  •         • , 
Transmission  of  money  levied    . . 
Protection  under  Bankruptcy  Act 
Order  of  discharge  under  Bankruptcy 

Act         

See  CoNTBMPT  OP  CouKT,  Pee- 

JUKY. 

COMMON  LAW  PROCEDURE  ACT, 
1864.  See  Attachment  op  Debts, 
DiscovEBT,  Equitable  Defence, 
Intebbooatobies. 

COMPANIES  ACT,  1862 
Winding  up  of  Industrial  and  Provi- ) 
dent  Societies  under    •  •         •  •  ) 


COMPANIES  ACT,  1867 
Winding  up  of  companies  under 

COMPANY, 
Service  of  summons  on  a.  • 


COMPETENCY  OF  WITNESS 

COMPUTATION  OF  TIME     .. 

CONCURRENT  JURISDICTION. 
See  Supbbiob  Coxtbtb. 


Page. 

844 
338 

340 


338 

340 

340 
340 
340 
342 
343 
341 

342 

343 

344  I 

344 
342 
344 
344 
346 

846 


Seetlon  and  Tear  of 
BUtute. 


Sect.   Tear. 

79—1866 
48—1866 


48—1866 


12 

•■{ 


::! 


86 


116 


102—1846 


UO— 184G 
1   1—1849 

104_li846 
17—1866 


For  Rule 
see 

30&31 
Vict  c.  131 


Pace. 

391 
433 


433 


437 


400 
436 

438 
410 


) 


620 


^620 
^646 


Bale  or  Order. 


Number. 


See 

Debtors 

Act  and 

Rules, 

page  834. 


9 


68 


218 


\  '■' 


u 


\^ 

Section  uid 
auiub 

Vtarol 

SBlaorC 

P.g«. 

Page. 

CONCURRENT  WARRANTS, 

Of  execatioD  tgainst  the  goods  . . 

15S 

1« 

COHDITIONS  OF  SALE,  IN  EQUITY 

Decretal  order  to  direct  who  to  prepare  \ 

and  the  conveyancing  coansel  who  V 

Ord-T.. 

to  to  settle  them            ..         ..         } 

CONDUCT  OP  SUIT  DJ  EQUITY    .. 

280 

-1 

Old.  XX 
r.  17 

CONFESSION  OP  DEBTS, 

And  judgment  therenpon 

Whentobomade           

Mi 
90f 

8—1860 

412 

2fi5 

CONSENT   TO   ENLARGE    JURIS- 1 
DICTION         ( 

U 

23—1856 

406 

CONSENT  TO  JUDGMENT     .. 
CoBts  ma;  be  confessed 

901 
90| 

9—1850 

412 

26* 

CONSOLIDATED  FUND, 

Certain  fees  in  eqnity  to  be  paid  into    . . 

13— 18G5 

394 

CONTEMPT  OF  COURT, 

To  what  prison!  persona  ma;  be  com-  1 
milled  fur          | 

139 

113—1946 

442 

139 

2-1M9 

443 

Ord-XTL 
6.7. 

Inequity 

299 

-i 

CONTRACT, 

Inspection  of,  bjr  defendant 

98 

76 

CONTRACT,  ACTION  OF, 

DepriratioD  of  costs  in  soperior  conrta'l 
where  claim  does  not  exceed  201.       f 

61 

Where  claim  not  exceeding   SOI.    is^ 
broagbt  in  a  superior  conrt,  canse  > 
ma;  be  sent  for  trial  in  county  court) 

66 

5-1867 

451 

258  { 

26—1856 
7—1867 

414 
418 

87 
68 

Also,  where  claim  reduced  to  60^.  bj 

268 

payment,  aet-olT,  or  otherwise.  • 

87 

88 

(28—1856 

}»» 

40 

howobtaiied     ..         ..         ..  .     ' 

1    2—1867 

190—18*6 

426 

192 

{  16—1850 
(38—1856 

426 
424 

Where  claim   exceeds  201  detendanfl 

may  object  to  caose  being  tried  in  J. 

92 

39—1866 

419 

67 

conntycoort ) 

CONTRACTORS.      See    Joibt     Com- 

TBACTOES. 

CONTRIBUTION. 

Hecoxe^  of,  from  parties  jointly  lUble  . . 

75 

68—1646 

411 

117 

Index. 
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Pmc- 
Uce. 

Section  and  Tear  of 
Statute. 

Rale  or  Order. 

Page. 

Sect.   Year. 

Page. 

Number. 

CONVERSION, 

Evidence  of,  in  troTor 

129 

CONVEYANCE  ON  SALES      .. 

287 

•  • 

»  • 

Ord.  V.  r.  4. 

CONVEYANCING  COUNSEL, 

I 

When  to  settle  conditions  of  sale           ) 
Judge  may  name  a,  to  settle  a  deed       ) 

287 

Id.  r.  4. 

•   • 

•   • 

COPIES, 

Of  entries  in  minnte  book  of  connty ) 
court,  when  evidence    •  •         . .          ] 

113 

COPY, 

Of  vrritten  instrument,  when  not  evidence 

109 

COPYRIGHT, 

Action  for  infringement  of 

137 

COPYRIGHT  OF  DESIGNS     .. 

7 

CORPORATION, 

Service  of  summons  on  a 

85 

•  • 

•   • 

68 

CORPOREAL  HEREDITAM  KNTS, 

- 

Jurisdiction,  when           . .         •  • 

52 

12—1867 

406 

COSTS          

•  • 

79—1846 
80-1846 

■  • 

418 
421 

12<) 

^1^  >  ^  ^^  Jt   ^j^                                   ••                              9V                               VV                               ••                               "^ 

To  defendant  on  non-appearance  of^ 
plaintiff  . .         . .         . .         . .          > 

On  gpranting  new  trial      . .         . .         J 

•  • 

182 
179 

1  £«/ 

(91—1846 

427 

Of  attorney  or  counsel 

221 

-{33—1856 

428 

(17-1865'     468 

Of  infant  plaintiff            

73 

Of  infant  defendant 

74 

■ 

Of  witnesses 

183 

401 

426 

Of  the  day  on  removal  of  cause,  by ) 
certiorari            . .         . .         . .          | 

193 

^1  » 1856 

426 

Money  paid  into  court  to  be  appro-! 

priated  to           ) 

Of  issuing  and  executing  concurrent  \ 

warrants            / 

189 

•  • 

•  • 

133 

158 

•  • 

•  • 

164 

Of  executed  or  unexecuted  warrants     . . 

•  • 

•  • 

•  • 

134 

Of  orders  of  commitment  where  no") 
capture j 

341 

Of  bailiff,  whore    interpleader  claim ) 
dismissed            [ 

174 

•  • 

•  • 

180 

Of  appellant,  who  fails  to  prosecute 

appeal     

202 

•  • 

•  • 

197 

Taxation  of,  by  registrar 

188 

34—1866 

428 

in  equity 

278 

•  • 

••{ 

OnL  xxiiL  r. 
24. 

Of  superior  courts,  when  not  to  be  f 
allowed | 

61 
to  . 
69  j 

6—1867 

461 

181 

n 


''!'i 


'■•"i 

m 

'  -ii- 


J'; 


Er 

— ^j— 

Xaleori 

COSTS— coatinued. 

When  to  be  allowed         

Sning  tn/onwrt  pan/ifrii 
To  abide  eveai.  if  no  order  to  the  con-  ( 
trary       ) 

286 
181 
182 

7,10-1867 
88—1846 

413 

428 

Xami 

COSTS  m  EQUITT        

308 

15—1867 

429 

CODNSEL.    Set  Babsibteb. 

COUNTIES. 
DiTuioD  of,  into  dletricta 

17 

2—1846 

874 

COmrTY  COURT, 
Meaning  of  Kurds  when  used  in  an  act. . 

AfcaaDt  of  tbo  ancLCDt 

Arc  uinrts  of  record 
Urdar  for  holdiug  of,  in  dinlricts 
See  Consent  to  ENLARaE  Juris- 

DICTIOK,  j0KISDtCTIOK. 

"l 

17 

85—1867 
a- 1 1846 

437 
f375 
|374 

COUNTY  GAOL, 

Prison  uBcd  nnder  wt,  when  to  b«  deemed 

S42 
342 

tr|i8« 

f400 
t435 

COUNTY  PALATINE, 
Appeal  in  eqnit;  to  court  of 

303 

19-1865 

468 

COUNTY  PALATINE  OF  LANCAS- 
TER, 
Court  of  Chancer;  of,  appeal  to.. 

303 

19-186E 

468 

COURT  HOUSES, 

HswproYided        ■■         

As  lo  repairs  of 

Town  hall,  &c.  for,  power  to  nae 

39 
19 
20 

48-1846 
86—1856 
24—1850 

398 
401 
399 

COURT,  SITTINGS  OF, 

Two  conrtB  not  to  be  hold  on  one  d«j,' 
except  by  consent  of  Lord  Chancellor 

21 

66—1818 
19—1867 

}«3 

1 
S 

COVENANT, 
Action  of ,  and  eTidence 

119 

COVERTURE, 
Notice  to  be  giTen  on  wttiog  up  de-l 

fence  of J 

Defence  of,  to  action        

upon  g^und  of  .  •         . .                     f 
Sm    Abatkkeht,   Uassied 

WOKAK. 

94 

76—1846 

416 

91 

113 
163 

Index, 
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CREDITORS, 

Advertisement  for,  in  an  administra- 
tion snit  •  •         •  •         . .         . . 

Need  not  attend  in  support  of  claim 
unless  required 

Where  required  to  transmit  or  pro-1 
dnce  security  and  any  deed,  &c.        j 

Eridence  of  accounting  party  to  be) 
taken  as  to  claims  of    . .         . .         / 

Where  claims  of,  allowed,  notice  to  be  ) 
given      . .         . .         . .         , .  ) 

Claims  sent  too  late  may,  on  certain! 
conditions,  be  entertained       . .         / 

CRIMINAL  CONVERSATION, 
Action  for,  abolished 


CROPS, 
Seizure  of,  in  execution   . . 

CROSS-EXAMINATION.      See    Wit- 
ness. 


CROSS  JUDGMENTS, 
Proceedings  in  cases  of 


CUSTODY, 
Discharge  from     . . 
in  equity 


CUSTOMS  ACT 


D. 


DAMAGE  FAISANT, 
Replevin  for 
Assessment  of,  in  repleriu 

DAMAGES,  IN  EQUITY, 
Assessment  of,  by  jury   . . 

by  court . . 


DAYS, 

Computation  of 


DEATH, 
Of  one  of  sereral  plaintiffs  or  defend- ) 

ants  before  judgment  ..         **  ) 

Of  one  of  several  plaintiffs  or  defend-  { 

ants  after  judgment     . .         .  •         / 
Abatement  of  suit  in  equity  by  •  • 

DE  BENE  ESSE, 
Application  for  examination  of  a  witness 

P.N. 


8 
163 


158 


343 
307 


246 
250 


287 
287 


153 

153 
297 

286 


Section  and  Year  of 
Statute. 


Sect  Tear. 


93—1846 
110—1846 


rage. 


119—1846 


62—1856 


429 


441 


445 


418 


Rule  or  Order. 


If  umber. 

Ord.  yi.  r.  4. 

Id.  r.  5. 

Id.  r.  6. 

Id.  r.  9. 
Id.  r.  10. 
Id.  r.  12. 


!Ord.  xxiii. 
r.  26. 


263 


Ord.  iy.  r.  6. 


Ord.  xxiv. 


Ord.  X. 

Ord.  iii.  r.  8. 
3l 


DEBT, 

See    JuRisDicTioir,    Confession, 
Cekditoks. 

DEBTS.    See  Attachment  of. 


DECREE,  FINAL, 

To  bo  drawn  op  bj  registrar 
How  enforced        ■  ■ 

DECRETAL  ORDER, 
To  be  drswu  up  by  regutrw 
As  to  execDtion  of  a  deed 
Ab  to  appointment  of  areccirer.. 
Aa  to  sale  of  real  property,  and  as  to ) 

personal  •  ■         •  •  j 

Daj  to  t>e  named  in,  for  registrai  to  { 

certify  resalt  of  in(|Diries        ..  j 

Where  it  directs  acconnts  to  be  taken  ■ 
Notice  of,  to  absent  parties 
Enforcement  of     •. 
To  be  enlenid  in  a  book  ■  ■ 
Boit  or  motion  for,  to  be  set  down  f(«'^ 

hearing / 

DEED  IN  EQniTY, 

Where  parties  cannot  agree  on  form  of  -  - 

Registrar  may  reqaire  prodnction  of,  I 

by  claimant  againat  an  eBtat« .  ■  } 

DEEDa     Set  Doccmentb. 

DEFAULT, 

How  to  obtftln  jadgment  by        ..  ,. 

Under  Bills  of  Eichonge  Act   .. 

DEFENCE, 

Special,  notice  to  be  giTm  by  defendant 
How  many  copies  of 

Set-oS        

Infaacy      .,         ..         ..         .. 

Coveitnre   ..          ,. 
Statnteof  Limitations    .. 
Bankrupt  Act,  discharge  nnder . . 
Libel  

Slander       

Eqnitable 

SUtntoij 

Tender 

Notice  of  intention  to  defend  where  1^ 
■peciallf  SI 


OnLix. 
Ord-xxiii 


l-me- 

Section  «Uir«r  of 

Enl««Onler. 

IMg*. 

■ 

!■««. 

Mimlwr. 

DFFENIJANTS, 

Where  (no  many  joined 

ICO 

Where  Bll  Dot  Berrcd       

150 

Not  appeariag  in  court 

142 

1  80-1 84fi 
1  16— ISfil 

[420 

Error  in  nnrae  or  deBi-rintioo  oE  . . 
May  object  to  caneo  being  tried  in"! 
conotycoort } 

149 

aa 

In  eqnilT,  to  be  strrcd  with  EammonB  1 

280 

Ord.  i.  r.  9. 

with  plaint  anni^xod     ..         ..          | 

280 

Ord.  ii,  r.  1. 

copy  of,  to  be  sent  by  poet  by  regis- 

trar  1o  each  ileftndapt 
After  receipt  of  ropy,  defendant  to  be 

280 

Id.  I.  2. 

liable  to  coats  then  incurrad    . . 

Mav  diBclnim  inlerwt  in  matter,  or  ad- 

283 

inil  or  deny  any  stalementa  in  plaint 

Or  raise  any  qneslion  of  law  or  state  a 

new  fact  as  a  dofBnTe   ..         ..          1 

283 

H.  r.  3. 

U  defendant  docs  not  disclaim,  Sic.,! 

283 

iaagt:  may  pnniHh  him  in  cost*           f 

283 

1 

livered  to  registrar       ■■         ..          i 

(. 

Id.  r.  4. 

W  be  served  by  post  on  plaintiff  or  1 

hi»  attorney           ..         ..         / 

bow  endoreed  when  filed  by  fit-  1 

283 

1 

2S3 

Id.r.  5. 

torney         ) 

DKT.rVERY  UP. 

Jorisdirtinn  in  Baits  for,  of  an  agree-) 

nient  for  sale  or  purcb  use  of  property  / 

in  what  court  Boit  to  be  instituted  . . 

270 

3—1867 

462 

271 

10—1866 

4C6 

DEMAND, 

l'flrri™larB  of       

7» 

DEMAND  AND  REFUSAL. 

129 

DEPOSIT, 

Of  money  in  lien  of  security 

20G 

71—1856 

452 

184 

DEPOSITION  OF  WITNESSES, 

Examined  by  a  registrar  in  equity 

28fi 

Ord.m.r.  10. 

DEPUTY  JUDGE.    See  Jtoqe. 

DEPUTY   KEGISTRAR.     See  Kbob- 

THAB. 

DESCRIPTION, 

Inaccurate,  of  party         

140 

S9— 1846 

406 

122,  123. 

DETINUE 

119 

SU 

Ptm- 

nsnil 

""•^ 

^.„ 

P4ge. 

8«t,  Ytmi. 

Pw«. 

DEVASTAVIT, 

Saggeation  of,  in  origiDal  SDinnioni      . . 

221 

20 

Jadgmeot  agaiast  eiecotOT         .. 

222 

20 

See  EXBCUTOM  and  Administba- 

T0B8. 

DEVISE.    SwWiLL. 

DEVISEE, 

Bnitby  ■    ..      ,..         

269 

(461 

26a 

10  (  ^''''* 

1*66 

Claim  bj,  boo  proved 

SSil 

On].Tl 

DISCHARGE, 

BaDkmpt  act,  notice  of  defence  . . 

94 

76-1 84G 

416 

93 

DISCHARGE  FROM  CUSTODY, 

Of  dofendant  on  payment 

343 

110—1846 

441 

In«qaity 

(OnLj 

DISCOVERT  OF  DOCUMENTS 

100 

.. 

76 

DISHONOUR  or  BILL, 

When  it  most  be  proyed 

128 

DISMISSAL  IN  EQUITY, 

Of  anit  or  proceeding,  at  request  o£  1 
plaintiff..         ..         ..    ^.. 

284 

Ord.u. 

byjndge         

286 

Ord.iT. 

DISSOLUTION  OF  PARTNERSHIPS 

SniUfor 

276 

1—1865 

461 

In    what    conrt    thej   may  be  ineti- 1 
tnted ) 

276 

10-1885 

466 

DISTRESS, 

Bykndlord           

IG7 

76-1856 

440 

See  EzaCUTION. 

DISTRESS,  ILLEGAL, 

286 

10—1867 

413 

70 

DISTRICT, 

ezecnted  within  EOO  yards  of  bound- 

64 

17 

410 

ary  of     ..         ....         .. 

76 

18 

407 

certain  pnrposes 

Judge  can  sue  and  be  ined  in  adjoinmg 
If  officer  of  court  be  plaintiff  in  bis  own 

(-19 

'1866 

In  action  against  officer  of  court,  inm- 

40 

20 

408 

1,21 

monaDwyi«ieinu]jou)ing..         ) 

Index, 
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DISTRICTS  OF  COUNTY  COURTS, 
Division  of  counties,  &c.  into  . .  • 
In  which  sammons  maj  issne     . . 


DIVIDENDS.    See  Vesting  Stock. 

DOCUMENTS, 
How  proved 
Summons  requiring  production  of,  by 

a  witness  •  • 

Inspection  of         . .         . .         •  • 
Notice  to  admit     ..        '..         ,, 
Notice  to  produce  . .         , . 
When  not  objected  to,  may  be  read 

without  formal  proof   . . 
Discovery  of 


I 


DOCUMENTS  IN  EQUITY, 

Notice  to  admit     . . 

to  inspect  .. 

Production  of  summons  for 

Where  summons  not  obeyed 

Secondary  evidence  of     •  • 

When    unobjected  to,  may  be    read  ] 

without  formal  proof    • .         •  •  I 

Party  objecting  to  pay  costs  in  certain  j 

cases       •«         ••         ••         ■*  J 

DOUBLE  RENT, 
Evidence  in  action  for  and  defence 

DOUBTFUL  SERVICE, 

Of  summons  . .         . .         . .         • . 

DURHAM, 
Court  of  Pleas  of  •  •         • 


DUTIES.    See  High  Bailiff,  Judges, 
Registrab. 

DWELLING  PLACE, 
What  constitutes  ..         •• 


E. 

EASEMENT, 
Jurisdiction  where  title  comes  in  question 

EJECTMENT, 
Action  of,  limited  jurisdiction  of  conrt  in 
Unlimited  jurisdiction  by  afrreement     . . 
Action  commenced  by  plaint 
Statement  of  description  of  property     . . 
Summons  must  contain  names  of  all) 
the  plaintijBb / 


Prac- 
tice. 


Section  and  Year  of 
Statate. 


Page. 

17 
81 


113 

106 

100 
99 
99 

98 
100 


284 
284 
284 
284 
284 


119 


86 


Sect    Tear. 

2—1846 
1—1867 


85—1846 


} 


77 


52 


52 

54 

235 

236 

236 


Page. 

374 

407 


421 


86—1856 


456 


12—1867 

406 

11—1867 

406 

23—1856 

405 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

Kale  or  Order. 


Namber. 


76 


103 
76 


Ord.  iii.  r.  2. 
Id.  r.  3. 
Id.  r.  4. 
Id.  r.  6. 
Id.  r.  6. 

Id.  r.  6. 


31 


267 
223 
224 

224 


Uce. 

SMUan  oDd  Xmi  of 

^. 

'p^ 

asBt  YBU. 

Pa«& 

When  retamable 

ne 

22 

2:16 

28. 

Kemovnl  of  action  t»  enpcrior  court      . . 

237 

12^1867 

406 

2* 

237 

BK 

Eotrr  bj  rcgiatnir  of  the  addition 

237 

iSi 

Limiting  defence 

221 

238 

2B0 

Mtopart 

238 

261 

Where  one  of  several  pluDtiSs  dedres  r 

238 

26! 

not  to  proceed   .  •         • .         •  ■         | 

Confcssiim  by  a  sole  defendant  .. 

238 

263 

234 

Where  a  jnrj  required     ,. 

239 

231 

Evideneo 

239 

Hearing  as  in  ordinftiy  actions  .. 

210 

232 

Where  plainlia's  title  expired  iicfore     ( 
trial          ;.           f 

210 

230 

240 

S33 

Cansc  Btraek  oat  if  plaintia  does  not ) 
8PP«" ( 

240 

234 

Where  defendant  is  joint  tenant,  teDanfj 

in  common  or  coparcener  with  plain-  > 

240 

239 

tiff  entitled  to  gndgment         ..         ) 

Unless  an  actual  onstcr  is  proved 

240 

239 

Parties  may  agree  to  state  a  case 

241 

236 

Abatement            

241 

240 

On   death  of  party  arriving  parties  ( 

may  appear         ( 

Heir  or  legal  rcpresenUtive  o£  a  plain- 

tiff dying  before  retnni-day  may  ol>-   ■ 

241 

S42 

tain  leave  to  continue  action  . . 

I£  no  sncli  leare  obtained  name  o£  de- 

241 

243 

ceased  plaintiffa  strack  ont      . . 

Death  of  a  plaintiff  after  j  odgment 

how  execution  may  iesne     .  - 

241 

244 

242 

245 

Death  of  defendant  before  rctam-day   .. 

243 

247 

after  judgment      .. 

243 

24S 

On  death  of  one  of  several  defendants) 

243 

24« 

Mortgagee,  action  by       ..         ..         i. 

244 

2M 

Execntion,  when  it  may  issne     .. 

246 

236 

sesNon  and  costs    . .         / 

245 

237 

against  plaintiff  iorccaU     .. 

246 

sss 

Fees  to  connsel  and  attomies     .. 

34S 

ENFORCING  DECREE, 

Notice  of  decree  to  be  served  by  bailiff 
npon  party  to  be  bonnd  by      . , 

298 

Ori.XTi 

Process  not  to  iasne  antil  three  days 

296 

Id.r. 

after  service  of  decree  ..         . .          t 

Where  made  for  payment  of  money,) 

298 

Id.T. 

warrtut  of  execatdon  ma;  issne        / 

Index. 
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ENFORCING  D^CKEE—eonHnued. 
Poaiession  of  lands,  goods,  &c.y  how ) 

obtained / 

Committal  of  party  .  •         •  •         • . 

ENLARGES^G  TIME, 
Power  of  judge  of,  for  doing  anj  act    . . 

ENTRY  OF  PLAINT.    See  Plaint. 

EQUITABLE  DEFENCE 

EQUITABLE  JURISDICTION, 

A  limited,  given  to  countj  coarts      •  • 
See  Chancery. 

ERROR, 

In  name  or  description  of  plaintiff  or ) 
defendant,  amendment  of        •  •         j 
Does  not  lie  from  county  court  . . 
Does  not  lie  on  refusal  of  prohibition   . . 

EVENT  OF  ACTION, 

Costs  to  abide        

EVIDENCE, 
Notice  to  admit  documents 

to  produce  documents     .  •         • . 

When  unnecessary  

Form  of,  and  service        . .         •  •         • . 
Inspection  of  documents  .  • 
Discovery  of  •  •         •  •         . .         • . 

Interrogatories      ..         .«         ••         .. 
Affidavits,  how  sworn      •  •         •  • 
Confined  to  cause  of  action  stated  in ) 

summons  ••         ..         ••         j 

General  rules  relating  to 

Best  evidence  must  l^  adduced  •  •         • . 
Copies  when  not  admissible        . .         • . 
Admission  by  parties  an  exception 
Parol  explanation  of  written  inBttn-l 

ment,  when  allowable  •  •         •  •        / 

Hearsay  not  evidence       

Exceptions  

Res  geft(S  ..         ••         • 

Documentary  evidence,  how  proved 
Acts  of  parliament  . .         •  •         • . 

Records  and  proceedings  of  courts 

County  courts 

Bankruptcy  and  insolvent  court        • . 
Public  entries  and  documents     .  • 
Ancient  records,  terriers  and  manor ) 

books      ..         • j 

Wills  and  probate  

Affidavits 


Prac- 
Uce. 


Page. 

299 
299 

280 

95 
268 


161 

60 
218 


181 


98 

98 

99 

100 

100 

100 

101 

105 

108 

109 
109 
109 
109 

109 

110 
111 
111 
111 
111 
112 
113 
113 
113 

114 

114 
115 


Section  and  Tear  of 
Btatata. 


Sect.  Tear. 


Page. 


•  • 


1—1865 


59—1846 
16—1850 


88—1846 


58—1866 


•  • 


461 


406 
425 


423 


410 


Rale  or  Order. 


l^umber. 

Ord.  xvL  r.  4. 
Id.  rr.  6,  7. 


1 


Ord.  xxiii 
r.  18. 


96 


122, 128 


76 
77 


if! 


, ' '  J. 

■  :■;:» 

t    J 1  = 

'.4 


Where 


I))-  affidavit 

A&dnrits  and  (lt> positions  read  at  bear-  I 
in^  thnll  tie  rewl  na      ■ .         .  ■  j 

Aceonnt  Wika  1<i  l>e  taken  a*  priwid\ 
facie  oiidenrD  of  the  matters  con-  \ 
tallied  th^em    ..         ..         ..         } 

EVrDESCE  IS  PARTICULAR 
ACTIONS, 
Debt  

Donlilo  value,  or  double  lent 


DctiDU 

Covena 


GiwhU  auld  aud  dolircred  ■  ■  . 

Defence 

Goods  bargained,  Gold 

Work,  labour  Olid  ntaterialai  defence  1 

Altorncj'H  . .         ..         ■ .  ..  J 

Ph^'slciaDSi  aurgeoDS      ..  ..  . 

Servfld- 


,  lent 
,  paid 


inta  atiktcd     . . 

mil  promisaorj  notes 

it  accepting  goods  . . 


BKUonandTu 


EVIDENCE,  IK  EQUITY, 

Of  wilneases  lo  be  taken  rird  rocf.iai-l 
»  otherwise  provided  for  bj  onicrs/ 
...    — ._   1.    _.j   uijjjjt^  nioy  be  I 


For 
On- 
Breacli  of  promise  of  marriage  . 

TruTcr 

Trespass  to  land    . .         . .         . 

TreapasB  to  gooda  . . 

Assault 

Case  

Injuries  to  incorporeal  here<1itamBnti 
to  person  or  property 

Bv  execnton  . . 

Maliciona  proaecaCion 

Defamation   ■ . 

Seduction 


EVIDENCE  IN  PAHTrCDLAR 
ACTIONS— mniinKcd. 
In  actioiu  to  recover  possession  of  leue- 1 

r.X  PARTE  APPLICATIONS, 

To  be  BupporUd  by  officUtit 

May  be  mide  to  judge  in  or  oat  of  court 

Orderon 

EXAMINATION,  ORAL 

Of  part)-  refusing  to  answer  intcrrogft- } 

EXAMINATION  OF  WITNESSES, 

I'iea -eerf  alhearliiji  in  wxili     .. 
By  jididavi  in  proceed)  aga 
Oiil  of  -diatrict  of  court  id  wbicb  plaint  I 

entered } 

De  bene  cue        

EXAMINED  COPIES, 
Wheu  eTidenco 

EXAMINER, 

Appointment  of  registrar  to  be  an 
To  examine  a  (Fitness  de  bene  ette 

EXCEPTED  ARTICLES, 


Scd.    Ytar.  '   r*(c. 


EXCESS.    See  Abakdokhent. 

EXECUTION  AGAINST  GOODS  OF 
A  DEFENDANT  IfiTZT/A' JURIS- 
DICTION, 

Date  aod  duration  of  warrant     •.         ■■' 

"When  juitgment  more  than  dx  yean  old  | 

ITrit  of  fieri  facias 

'When  it  may  iaaue 

For  eosti 

"Where  eroas  judgments   . . 

Saspenaion  of  execution  by  ordar  of  jndge 

Preeiwt  time  of  application  for  . , 

HowiuDcd  

Concnrrent  warrants 

recnvHin 

By  whom  executed 

TfBBpaas  by,  nnrler  colour  of  writ 

Neglect  to  \eiy 

SupeiKdeaa  by  paynwnt . . 


1  Ord.  iii.  r 

jOrd.  xi.  r. 
Ord.  iii.  r 


EXECUTION  AGADJST  GOODS,  &c.- 

BOHtmned. 

Deubof  pUiqtiS.. 
of  dofendBDt 
Writ,  when  U 

How  and  where  ezecated 
What  niAj  be  seized 
Hzcepted  uticlea  . . 
Uone;,  bank  notes,  &c.  . . 
Bills  and  Bccurities 
Cbattel  interatU  in  luia  . . 
Fistnres 

Crops,  fiG  Geo.  3,  c.  60     . . 
Wfaoee  goods  maj  be  seized 

Of  twtator 

Of  pMtnera 

Of  bankrupt 

Of  ambassadors  cannot  be 

Goods  in  costodj  of  the  law 

Goods  assigned      . .         . . 
Whore  there  air  -  ■  —  i-  --  ^ 
Payment  of  tax 

of  landlord 

Bale  :. 

Retnm  of  warrant.  Mid  pojmait  of 

money  le  Tied 
On  isBoe  of  jadgment  siuninont,  war-' 

rant  letumed     . . 
Not  to  issue  when  a  certificate  of  jndg- 


it  and  priori^') 


■     7B— 18 
I   106—18 


EXECUTION  AGAINST  GOODS  OP 
DEFENDANT    OUT  OF    JURIS- 
DICTION, 
How  issued  and  executed,  where  goods ) 


»   10*— 18« 
i    10*— 1848 


EXECUTION  OP  WAREANT8. 

Id  oqnlU 

See  WABEASTB. 

EXECUTORS, 

Actions  by,  where  persona  killed  by  1 
negligence         . .         . .         . ,         ] 

EXECUTORS  IN  EQUITT, 

Soits  by  or  agsinst 

In  what  courts  salt  or  procMdisgs  had .. 


Index. 


879 


EXECUTORS  &  ADMINISTRATORS, 
Actions  by  and  against, 
Amendment  where  person  improperly ) 

sues  or  is  saed  as  executor      . .  j 

Or  executor  improperly  sues  or  is  sued  ( 

in  his  own  right  . .         . .  j 

May  sue  or  be  sued  under  act     •  • 
Suggestion  of  deyastayit  in  original) 

summons  ..         ..^        ..         j 

Non-appearance  of,  at  bearing   . .         . . 
Ordinary  judgment   against  plaintiff ) 

executors  ..         ••         ••         j 

Special  judgments  against 
Payment  into  court  by,  of  assets 
Ordinary  judgment  as  to  costs  on  de- ) 

fendant  failing  •  •         . .         . .  J 

Notice  of  assets     . .         •  •         •  • 


EXEMPTION, 

From  service  on  juries 


•  •         •  • 


PLICATIONS    IN) 

•  •         •  •         •  •         j 


EX    PARTE    APPLICATIONS    IN 
EQUITY 


EXPENSES     OF     WITNESSES      IN 
EQUITY, 
Scale  on  which  to  be  allowed     •  •         • . 

EXTENSION  OF  JURISDICTION, 
Jurisdiction  of  county  courts  extended  \ 
to  cases  of  debt,  &c.  not  exceeding  > 

hOl j 

By  agreement 
See  Ejectment,  Lands,  Tenements 

AND  HEEEDITAMENTS. 

EXTORTION, 
Remedies  against  officers  of  conrts  for  . . 


F. 


FACT,  QUESTIONS  OF, 

In  equity,  when  tried  by  a  jury  . . 

FAIR, 
Title  to,  not  within  jurisdiction  of  court 


Page. 


149 


Except  by  consent 


FALSE  IMPRISONMENT, 
Remittance  of  action  for,  to  county  court 

FAST  DAY.    See  Chbistmas  Dat. 


62 
64 


37 


287 

62 

64  I 

268 


Section  and  Year  of 
SUtute. 


Sect.   Year. 


149 

•  • 

221 

66—1846 

221 

•  • 

222 

•  • 

222 

66—1846 

222 
222 

•  • 

•  • 

222 

•  • 

224 

•  • 

97 

72—1846 

297 

•  • 

1—1860 
23—1866 


117—1846 


68—1846 
23}  1866 

10—1667 


Page. 


411 


411 


416 


} 


406 


444 


404 
406 

413 


Bale  or  Order. 
17  umber. 

120 
121 

206 

206 

216 

207  to  214 
216 

216 

214 


Ord.xiL 


Ord.iiLYll. 


267 


Old.  It.  r.  6. 


267 


J 


880 


Index, 


FEES,  COMMON  LAW, 

To  be  paid  ou  proceedings  . .         . 

Tables  of,  where  to  be  posted 

To  be  paid  by  plaintifE  in  first  instance 

For  affidavits         

For  jury      ..         ..  ..  ..         . 

For  lists  of  jurors. . 
Not  allowed,  officers  liable  for  taking 
Treasury,  with  consent  of  Lord  Chan- 
cellor, may  alter 


} 


FEES  IN  EQUITY 


FEES   TO    BARRISTERS   AND   AT- 
TORNIES, 
To  barristers  or  attomies  where  claim  ) 
does  not  exceed  20^      . .         . .  J 

In  cases  where  claim  exceeds  20/.  • . 

FIERI  FACIAS.    See  Execution. 
Warrant  in  the  nature  of  a  writ  of,  in  ( 
equity      ..         

FILING  IN  EQUITY, 
Of  plaint    ..         ..         ,% 
Of  requisition  by  plaintiff  to  dismiss  plaint 
Of  admission  by  defendant         • . 
Of  disclaimer  or  answer  . . 
Of  decretal  orders . . 
Of  final  decree 
Of  petitions  and  notices  . .         .  • 

Of  order  on  

Of  change  of  attorney  by  a  party 
Of  all  orders,  notices  and  other  docu- 
ments     •  • 

FINAL  DECREE, 
To  be  drawn  up  by  registrar      •  • 


•  • 


FINES, 
On  witness  not  obeying  summons  ) 

On  person  refusing  to  give  eridence       j 
How  to  be  enf  orc^ 
For  contempt  of  court,  &c. 
On  officer  for  extortion  or  misconduct  . . 
For  extortion  by  officers  of  fees  .  • 

Recoverable  by  distress 

To  be  paid  into  general  fund 

FIXTURES, 
Cannot  be  taken  in  execution     •  • 


rB«e. 


.3 

«l 

105 

97 

97 

37 

43 


42 


183 

184 

298 


282 
284 
283 
283 
287 
292 
296 
296 
280 

278 


292 


106 

106 
139 
37 
87 


i 


37 
20 


162 


Section  and  Tear  of 
Statute. 


Sect.  Tear.      Fa^e. 


79—1856 
30—1867 

78—1856 


1846 


79-1856   391 


(III 


1865 


(91-1846 
(  15—1867 
/  33— 1866 
\  15— 1867 


86—1846 

87^ 
113 
116 

}^}.1846 

131 
132 
133J 


96—1846 


391 


Rale  or  Order. 


Number. 


467 
394 


427 

429 
428 
429 


422 

^^422 
442 
444 

,444 

^453 

453 

453 

L454 


431 


Ord.  xvi.  r.  i 


Ord.  i.  r.  1. 

Ord.  ii.  r.  6. 

Id.  r.  2. 

Id,  r.  3. 

Ord.  V.  r.  1. 

Ord.  ix,  r.  I 

Ord,  xi  r.  2( 

Id.  r.  24. 
Ord.xxiiLr.l 

Ord.  XX.  r.  1 


Ord.  ix. 


JORECLOSUKE, 

SniU  for 

in  what  court  inatitnUd     . , 

«  FOREIGN  COURT," 

Interpretation  of 

"FOREIGN  DISTRICT," 

InturprelHtiuti  of  ■■ 
See  StTUUONB. 

FOREIGN  EXECUTION.      **  EXECU. 

FORMA  PAUPERIS, 

Suing  ID 

FORMAL  JOINDER  OF  ISSUE, 
Cause  to  be  heard  without  . .         . . 

FORMAL  PROOF  OF  A  DOCUMENT 
Wlieii  diBpeneed  with 

pORifs.  co\lM(jn  law  and 

KQUITY, 
Lord    Chancellor    mar    appoint    Rve'^ 

jadgea  of  comity  couH^   to  frame  > 

rales  and  orders  •.         J 

Substantial  compliance  with,  of  notices 

Wbcrp    iKini'   |niiviilo[|,  rcBistrat  maj  (_ 

Dee  as  guides  those  in  schedule  } 

FRANCHISE, 

Title  to,  not  within  jnrisdiction  of  coart 
Except  br  COD  scat 

FRAUDS,  STATUTE  OF, 
liii^lin'f  (.-"isnhovelOi. 
What  an  acceptance  or  part  pajment   . . 

FRIENDLY  SOaETEES  ACTS, 

Claim  of  member  on  dissolution 
Dinputr-,  biiv  1(1  In'  li'.'tennined  .. 
Order  of  (■•■iiTiii  .■.jmi.  how  enforced     ,. 
Fwaoiii,rr,«:iini;-  


GAOL.  Ste  HoDBK  op  Coebbction',  Pbi- 

eONBB,   SultUONS   TO    APPSAB    TO   A 
PUJJIT. 


See  Penalties, 


GOOD  FRIDAY,    See  Chbibtmab  Day. 

GOODS, 

Action  for  not  accepting,  and  defence  . . 

See  ESECUTiON, 


GUAHDIAN, 
Appointment  of,  bj  infant  defendant  | 
or  indge  ■•  ,.         ..         j 

Petition  by,  in  eqnitj       , .         . . 


HEARING, 

CauM  to  be  tried  in  a  iammuy 
vrithont  plea  or  fonn*l  joinder 


Where  a> 


linder  of  > 


•eserred 


in  pending  in  any  other  court 
Adjonmment  of    .. 
Order  of  sdjoumment 
Venae,  change  of  . . 
Contempt,  commitmeDt  for,  at   . . 
Where  neither  party  appears 
Where  plaintiff  doea  not  appear,  01 

nonsnitcd 
Where  defendant  doea  not  appear 
Admiwion  by  defendant  •  ■ 

by  person  not  defendant 
Jury  trial    . .         , ,         . .         , , 


Right  t«  begin 
Equitable  defences 
Examination  of  wiCnenes 
Amendmeot 

When  title  comes  in  qnestion 
Jadgment  ■  ■ 

Order  W  pay  forthwith,  when 
by  initalmenU 


On  interpleader  eanunona 


79— IM6 

10— leso 

eO— 1846 


Index, 


883 


In  actions  against  executors 

to  recover  possession  of  tene-  I 
ments  .  •         •  •         . .  S 

of  replevin 
on  bills  of  exchange 

In  cases  of  charities         

See  Ejectment,  Infant,  Judgment, 
Witness. 

HEARING  IN  EQUITY, 

At  a  court  held  not  before  one  calendar  1 
month  from  entry  of  plaint    •  •         3 

Time  for,  may  be  abridged 

Parties  to  come  prepared  with  evidence 
To  be  in  open  court,  as  actions  at  law ) 

are  / 

At,  conrt  may  dismiss  the  suit  or  grant ) 

relief,  or  make  any  necessary  order    ) 
Before  a  jury  as  to  questions  of  fact  or  i 

as  to  amount  of  damages        • .         j 

HEARSAY, 

Not  evidence         

exceptions 

HEIRS  AT  LAW, 

Claims  by,  bow  proved 

HEREDITAMENTS, 
Title  to,  when  it  may  be  tried    •  • 
By  agreement  between  parties    • . 

HIGH  BAILIFF, 

Assaulting 

Not  to  act  as  registrar  or  treasurer 
Not  to  practise  in  county  court  as  an ) 

attorney  or  a^nt  . .         . .  ) 

Improperly  acting,  penalty  on    . . 
Appointment  of    . .         •  •         •  • 

Removal  of  

Absence  of,  at  sitting  of  court    .  • 
Payment  of,  in  ordinary  cases    .  • 
May  appoint  and  dismiss  bailiffs 
Death  of,  not  to  vacate  appointment ) 

of  bailiffs  j 

On  death  or  removal,  temporary  sue-  I 

cessor  to j 

To  have  an  office 

Duties  of 

in  Equity        

in  interpleader  cases 
Attendance  at  office  of  registrar 


282 

280 
286 
286 

286 

287 


110 
III 


289 


52 
54 


87 

85 

35 

85 
38 
33 
83 
85 
33 

88 

33 

83 
33 

278 

171 

84 


{ 


Section  and  Year  of 
Statute. 


Sect.   Tear. 


66-1846 

50) 

52  f 

120-1846 


1856 


12^1867 
23-1856 


:} 


114' 

134  V 1846 

28 


29] 


80M8*6 

81) 
4—1850 

83—1866 
31—1846 

14—1856 
16—1856 


38—1846 
81— i867 


Page. 

411 
(447 
}448 

445 


406 
405 


(448 
'{454 

1 387 

j887 
|388 

885 

865 
868 

368 
368 


869 
428 


Rale  or  Order. 

Number. 
205  to  214 

261 


Ord.  i.  r.  8. 

Ord.  xxiii.  r. 

18 
Ord.  iv.  r.  3, 

Id.  r.  4. 

Id.  r.  5. 

Ord.  iv.  r.  6. 


Ord.  vi.  r.  7. 


257 

267 


21 


24 
Ord.  xxL 
23 


HIGH  BAILIFF— coirfiitMi. 
To  make  a  rttnni  of  all  n 
To  keep  books  aod  make  retnnu 
Where  service  not  effected 
Where  vervice  of  sammoiu  doabtfnl 
To  enter  in  book  all  wartMt*      . . 
To  keep  book  of  all  oider*  for  pajnoent  > 


loney 


Payment  of  monies  iBTied 
ForeigD  executions,  retarn  of 
Not  to  lign  ledger 
Not  to  become  roret; 
BemnneratioD 


BailiSi  appointed  br,  maj  be  aatbo-l 
riied  by  judge  to  act  aa  brokers  o~ 
.ppr.[«n, 

Action  against, 

Secnritv  to  be  giTen  by    .. 

Liable  iac  taking  improper  fees  or  rewarda 

When  plaintia  iu  a  conrt  of  which  he  I 
is  on  offit'er,  lenne  may  be  cbangeal    f 

Ma;  be  sned  in  his  own  or  adjoining  ) 


o  be  withont  a 


See  COMMITMBST,  EXECUTION. 


63— IBSS 
30-1867 
12—1865 


19—1850 
36—1846 

117—1846 
20—1856 
,  21-1856  , 


HOUSE  OF  CORRECTION.    SeePiOBOv: 

HUNDRED  COURTS, 

Concnrrent  jnriBdictioii   with   conotj  ( 
conits  abolished 


23— 18S7       430 


ILLNESS, 
Judge  may  appoint  depnty  in  case  of  • 
Registrar  may  appoint  depniy  in  case  c 


Index. 


885 


IMPRISONMENT.    See  Commitment. 

INACCURATE  DESCRIPTION, 
In  plaint  or  gammons,  not  to  yitiate) 
proceedings        ••         ..         ..         / 

INCORPOREAL    HEREDITAMENTS, 
Jurisdiction,  where  •  •         •  ■         • . 

INDORSEMENT, 

Of  service  on  snmmons 

INDUSTRIAL    AND    PROVIDENT) 
SOCIETIES  ACTS    ..         ..         J 

INDUSTRIAL  SOCIETIES, 

Winding-np  of,  rule  for 

INFANCY, 
Notice  of  defence  of        .  •         •  • 

INFANT, 

What  snits  may  be  brought  by  . . 
Most  sue  by  next  friend 

INFANT  IN  EQUITY, 

Proceedings  for  advancement  or  main- 1 

tenance  of  an    • .         • .         •  •  ) 

in  what  court  proceedings  to  be ) 

taken  ) 

Legacy  to  which  an,  majr  be  entitled  \ 
may  be  ordered  to  be  paid  into  coort  ( 
of  chancery  under  s.  82  of  36  Geo.  3,  ( 

c.  62       1 

in  default  an  execution  on  goods^ 
of  person  ordered  to  pay  may  >• 
issue  ••         ••        ..         J 

INFANT  DEFENDANT, 
Ghuurdian  to  be  appointed  to,  at  hearing. . 

INFERIOR  COURTS, 

Not  of  record,  concurrent  inrisdiction ) 
wit^  county  courts  abolished  .  •         j 

INFORMALITY.    See  Ikbegularitt. 

INJUNCTION  m  EQUITY, 

Order  in  Uie  nature  of,  how  obtained  1 

on  notice  I 

how  obtained  without  notice 
when  obtained,  how  enforced 

P.N. 


Page. 


78 


62 


86 


323 


94 


73 
74 


276 
276 


806 


806 


74 


293 

296 
299 


Section  and  Year  of 
Statute. 


Sect.  Year. 


69—1846 


12—1867 


76—1846 


64—1846 


1—1866 
10—1866 


6—1866 


28—1867 


2—1866 


Page. 


406 


406 


620 


416 


411 


461 
466 

466 


462 


Rale  or  Order. 


Number. 


i 


122 
128 


26 
269 


462 


90 


Ord.  xvii.  r.  7. 


Id.  r.  8. 


116 


Ord,  xi.  r.  4. 

Ord.  xii.  r.  1. 
Ord.  xvi.  r.  6. 


a  M 


I 


EJQUraiES    AND   ACCOUNTB  IN 
EQUITY, 
To  be  made  and  taken  b^  n^stnx 

foe  this  pnrpoBe  to  discharge  datiea  > 

of  ■  chlM  clerk  in  ehancerj         J 

In  taking,  >U  joit  allowaiice*  to  be\ 

To  ^point  &  daf  for 


INSOLVENT, 
Notice  to  be  given  of  defence  of  di>- 1 
charge  aa  

INSPECTION  OF  DOCUMENTS, 


..     Ort.»i 
..    !ord.M 


INSTALMENTS, 

Period  of  pajnient  1^ 

Notice  to  plaintiff  bj  registrar  .  ■ 

Payment  of  j  udgment  for  30/.,ot  nnder,> 


INTEREST  IN  EQUITT, 

Ondebta 

On  lesaciea  

INTERPLEADER, 

Star  of  action  in  superior  conrt  ■  • 
Claim  as  to  goods  taken  in  execn 
VqIqo  of  goods  claimed  or  coats  of  po*') 

Besaiou  to  be  deposited  • . 
Summonses  on,  how  inned 
From  what  court  ■  ■ 
Service  of  snmiDont 
Particular*  of  claim 

of  damagei  ■  ■ 
Hearing  and  jadement  .. 
AtinBtanceof  eiuia' par^  maj  be  tried  1 

bjJHiy   ....  '■ 

Appeal  mar  be  had 


Costs  of  bailiff  where  claim 
INTERPRETATION  OF  TERMS, 


Index. 


887 


INTERPRETATION  of  words  in  equity  ) 
orders     ••         ••         ••         ••         j 

INTERROGATORIES, 
Order  requiring  answer  on 
On  refuAftl  to  answer,  party  may  be ) 
orally  examined  . .        . .         ) 

INTESTACY, 
Action  for  distributiye  share  under  an  . . 

INVENTORY  IN  EQUITY, 
Of  goods  seised 


INVESTMENTS  IN  EQUITY  . . 

IRREGULARITY, 
In  warrant  of  possession,  action  for      • 

ISSUE, 
Cause  to  be  tried  without  formal  j  oinder  of 


J. 


JOINDER  OF  ISSUE,  FORMAL, 
Cause  to  be  tried  without 


JOINT  DEFENDANTS, 
May  be  sued  separately    . . 
Set-off  where  some  only  are  sued 


} 


JOINT  STOCK  COMPANIES, 

Where  it  dwells  and  carries  on  business 

JOINT-TENANT.    See  Landlord. 


JUDGES, 
By  whom  to  be  appointed 
For  what  districts.  * 

Salaries  of  .^ 

Number  of  judges  cannot  be  increased 

except  by  act  of  parliament    . . 
Not  to  practise  as  barristers,  &c. 
Bemoral  of,  for  inability,  &c.     •  • 
Change  of  districts  of      •  •        •  • 
May  appoint  deputies 
Deputies  to  have  been  barristers  and 

special  pleaders  for  at  least  seyen 

years  or  judge  of  a  county  court 
Appointment  of,  not  yacated  by  death 
Deputies  not  to  practise  as  barristers 

in  their  districts 


I 


•  • 


} 
} 


Pensions  to  judges 


Page. 


101 
101 

59 

299 
305 

233 

138 


138 


75 


77 


23 
24 
26 

2i 

24 
24 
24 
25 

25 

25 
26 

26 


Section  and  Tear  of 
Statute. 


Sect.  Year. 


65—1846 


26—1867 

125—1846 

74—1846 


{ 


74—1846 


68—1846 


9—1846 


13—1866 

394 

3-1858 

378 

16—1852 

18—1846 

1—1858 

20—1846 

379 
379 
379 
380 

6—1856 
20—1867 

380 
380 

11  1856 

381 

8—1850 

380 

15—1852 
13—1865 

394 
894 

Page. 


Rale  or  Order. 


411 


464 
450 
416 


If  amber. 
Ord.  xxiy. 

80  to  82 
88,84 


Ord.  xxi.  r.  8. 
Ord.  xyii. 


416 


411 


376 


8  m2 


^ 

•—s^J.— 

SidixOrta. 

FWe. 

P>n- 

When  uuij  act  aa  jastice*  of  the  peu«  . . 

25 

21—1846 

381 

40 

19—1866 

408 

Tetine  to  b«  chunged     ..         ..         / 

40 

22—1866 

408 

LUbiUly 

39 

JUDGE  IN  EQUITT, 

Hu  all  the  powers,  ftc.  of  a  judge  of  \ 

the  conrt  of  chancery  in  matteiB  in  1 
which  jnrUdiction   U  given  to  the  f 

277 

2—1866 

462 

conntf  conrta     . .         . .         . .         ) 

JUDGMENT, 

Bjconsent           

90 

9—1850 

412 

266 

By  defanlC,  how  to  be  obUined  .. 

B8 

28—1866 
2—1867 

409 
409 

40 

111 

79-1846 

to— 18dO 

418 
419 

142 

80-1046 

420 

111 

91 

8-1800 

412 

265 

Setting  a«de  of 

25i 

80—1841. 

4a) 

Of  coarti  nnder  act,  how  far  final 

60 

89-1846 

423 

152 

45-1856 

}<» 

1G2 

45—1656 

Onbond,  witbinS&OWUl.  8,cll    .. 

166 

144 

1S3 

44 

Special,  agaiuBt  euecntora 

222 

207  to  214. 

158 

(■429 

1G8 

93  \ 1846 

^429 

Snapeniion  of        

158 

106/ 

U39 

Not  to  be  reyeraed  by  writ  of  trror  or) 

„  j  ,108-1846 

441 

60^ 

16—1860 

426 

Cannot  be  qnaibed  for  want  of  form     .. 

152 

136—1846 

434 

Entry  of,  on  minntM  of  court    .. 

113 

111—1846 

441 

To  be  ivgiirtered  in  London        .. 

In  interpleadGT 

164 

18-1862 

430 

174 

Inieplerin            

2S0 

1262 
1263 

Indednne 

119 

^264 

SmAtpul. 

JUDOMENT   OF  COUBT  OF  AP- 1 
PEAL } 

201 

14-1860 

423 

197 

JUDGMENT   BUMMONa     Stf  Com- 

MrtUEHT. 

JUDGMENTS, 

Kegiitry  of  conn^  conrt 

154 

Nol«  of  decretal  order,  &c  to  be  aent  to 

298 

/  Ord-nii 
\      r.16. 
U.  r.  24. 

281 

JUDICIAL  OPINION  IN  EQUITT, 

292 

Index. 


889 


JURISDICTION,  COMMON  LAW, 
In  what  actions 


Notice  of  objection  to • 

Concnrrent  with  superior  courts,  when  . . 
Where  claim  reduced  bj  set-off  under  *) 

50/.,  court  to  have  jurisdiction  ) 

Where  claim  exceeds  201.,  defendant ) 

may  object        . .         . .         . .  j 

Where  cause  sent  for  trial  by  superior  1 

courts j 

By  consent,  to  anj^  amount 

Where  title  comes  in  question  incidentally 

No  privilege  to  exempt  from      .  • 

See  Ejectment,  Faib,  Fbanchise, 
Hebeditaments,  Lands,  Tene- 
ments, Tithe,  Title,  Toll. 

JURISDICTION  IN  EQUITY, 

County  court  to  have  all  the  powers  and 
authority  of  court  of  chancery — 
in  administration  suits 
in  suits  for  execution  of  trusts 
for  foreclosure  or  redemption 
for  enforcing  any  charge  or  lien 
for  specific  performance 
for  the  delivering  up  or  cancelling  "j 
agreement  for  sale  or  purchase  > 
or  property  ..         ..         j 

for  the  dissolution  or  winding-up  ) 
of  partnerships      . .         • .  j 

Proceedings  under  Trustee  Relief 

Trustee  Acts 
Proceedings  for  the    maintenance  or 
advancement  of  infants 

for  an  order  in  the  nature 
of  an  injunction.. 

in  what  court  suit  or  pro- 
ceeding to  be  had 

where    subject-matter  of  1 
suits  exceeds  limits  of    ; 
of  Sheriff's  Court  of  London 

•JURORS, 

lists  of,  when  and  by  whom  to  be  given 
Summoning  of          . .                . .         • . 
Number  to  be  summoned            .  • 
Five  to  be  impanelled 


JURORS  IN  EQUITY, 
Duties  and  obligations  of  •  • 

All  enactments  in  county  court  acts  asl 
to  trial  by,  to  apply  to  suits  in  equity  j 


258 


60 


Section  and  Year  of 
Statute. 


269 
269 
270 
270 
270 

270 

276 

271 
273 

276 

276 

269) 
to  \ 
277  j 

303 


97 
97 
97 
96 


287) 
287) 


sMct.   xear. 


39—1866 
2—1867 


24 
39 
26 


yi866 


23 
26; 

j  67—1846 
1  18—1849 


Page. 

419 
409 

406 

419 
-(414 


405 

L405 

411 

411 


1—1865 
9—1867 

n    .. 


V1865 


10 

9 

4j    .. 

72—1846 
72—1846 

73—1846 


7—1866 


Rule  or  Order. 


461 
462 
461 


466 

466 
464 

415 
416 

•  • 

416 


461 


Number. 


67 


Ord.xviiir.l, 


107 


^ 

JURY. 

Trial  br,  in  wh&t  cnei 

NotiMof.tor^tnrofdenundof      .. 
Deposit  of  f<«  for  «         

Segistru^  to  give  notice  of  demud  of, 
tootherpnrty 

notice  Dot  been  given  ■  ■ 

Offt          

Jndge  maj  order,  on  a  new  trial 

ChaUengeof         

amount  of  dttmages  in  eqaitr"         1 

dS 
96 
97 
97 
96 
17S 

SKt.  Teu. 

70-18*6 
71-1846 

70—18*6 

414 
41S 

41* 

Snob. 

106 
10* 

106 
SOS 

179 
96 

m 

lU 

78-li8*6 
73-18*6 

416 
416 

113 

JUSTICES  OF  THE  PEACE, 
Jndgea  when  to  act  aa 

26 

21— 1»46 

381 

K. 

KDJ.  NEXT  OF, 

290 

iti 

L. 
LANCASTEB, 

86~I8M 

466 

LANCASTER,  COUNTY  PALATINB 
OF, 
Court  of  chanceij  of,  appeal  to  . . 

308 

ift— ises 

46S 

LANDLORD     AND     TENANT.      Sei 
ExEcnrioK,   Rbcovebt  of   Tkhe- 

UENTS,  RBPLGVXN. 

LEASES, 

Agreemente  for,  anite  respecting 

J70 

9-186T 

469 

LEDGER, 
Ho  registrar,  bailiff,  at  other  officer  U>\ 
«ip>         J 

86 

1! 

LEGACIES, 
Intoreston 

290 

f^i 

119 

69— ISM 

411 

Index. 


»91 


Prac- 
tice. 

Section  and  Year  oi 
Statute. 

Role  or  Order. 

LEGATEES, 
Balance  of  accoanta  between      .  • 

Pacre. 
69 

Sect  Year. 
66—1846 

Page. 
411 

11  umber. 

Adyertisement  for,  in  eqnitj      ••        •• 

289 

•  • 

•  » 

jOrd.Ti. 
\     r.4. 
Id.  r.  9. 

CUiiais  bj,  how  proTed    ^ 

,    290 

•  • 

•  • 

LTBETi, 
Action  for,  cannot  be  commenced  in) 

conrt j 

Except  by  acreement  between  parties   • . 
May  be  remitted  by  superior  conrt        « . 
Notice  of  def  enee  to  action  of    .  •        « . 

62 

64 

268 

96 

68—1846 

23-1866 
10—1867 

•  • 

I    404 

405 
413 

•  • 

72-»4 

LICENCE, 

Jurisdiction  where,  claimed  in  respect ) 
of  lands ] 

62 

12—1867 

406 

267 

TJRN, 

General,  particular,  innkeepers,  wharf- 1 
ingers,  factors,  dyers,  earners,  &e.     / 
Jnrisidiction  in  suits  for  enfarcing  a 
In  what  court  suits  to  be  inslatntfri       • . 

130 

270 
270 

1—1866 
10—1865 

461 
466 

TiTGHT, 

Action  for  obstruction  of 

132 

• 

LMITATIOK  OF  ACTIONS, 
Against  officers  of  the  court 

37 

138—1846 

465 

Notice  to  be  giyea  by  defendant  of  ) 
defence  of          I 

Summons  to  save  •  •         •• 

Where    summons   served   and  where  1 
party  dies          j 

Where  defeated  by  part  payment  or ) 
acknowledgment          ••         ..         j 

94 

87 
87 

122 

76—1846 

•  • 

•  • 

416 

•  • 

•  • 

92 
220 
221 

LITERARY  AND  SCIENTIFIC  IN- ) 
STITUTIONS  ACT     ..         ..         ] 

323 

LOCAL  COURT, 

When  only  county  court  costs  to  be  ) 

Council  of  city  or  borough  may  petition  > 
the  Queen  in  council  for  uie  exclu-  | 
sion  of  the  jurisdiction . .         •  •          > 

Exclusion  of  jurisdiction  of 

•  • 

18 

•  • 

29-1867 

7—1862 
28-1867 

451 

451 
462 

LONDON,  CITY  OF, 
No  county  court  under  act  established  in 
Constitution  of  Court  of ,  in       ••         • . 

17 

■  • 

1—1846 
35—1867 

373 
457 

LONDON  GAZETTE, 
Orden  in  council  to  be  published  in     . . 
Notice  of  Older  need  not  be  published  in 

17 

•  • 

8—1846 
11—1849 

376 
876 

?  ^\ 


J-      " 


»•--] 


^  .  i 


"      *  < 


I 


HAxsrn^^s^L  or  ecfasts^ 


iLkiJcvycs  raossarnois. 


MASRIAGS  OF  PAETIES, 


ibc^ 


aOQLtobe 


t 

i 

i: 


Tor  of 


116 


fio 


25     ■'  21— lft46       381 


1—1665 
10—1865 


t 


461 
466 


58 

54 


58-1846  '     404 


218 


23—1856       405 
10—1867  ,     413 

i 

I 

«}'«*!  III? 


114 


52  68-1846 
52  -  58—1846 
54 


404 
404 
405 


fir  (Ma 


57 


306 


MSRCHANT  SHIPPING  CONSOLI- 
DATIOX  ACT 


178  ! 

325  !  73—1856 


METROPOLITAN  BUILDING  ACT. .       4 


I 


456 


Ord.x.r.  1 


Ord.xTiLr. 


200 


276 


Index, 


893 


METROPOLITAN  DISTRICTS, 
Summons  may  Issne  where  plaintiff  or 
defendant  dwellB,  &c 

MINE, 

Serrice  of  summons  at  a 


1 


MINORS, 
Majr  recorer  wages  and  payment  for) 
piecework  nnder  act     • .         . .         j 

MINUTES  OF  COURT, 

Of  proceedings  of  conrt,  to  be  receired ) 
as  eridence        j 

MISJOINDER.    See  Amendment. 

MISNOMER, 
Not  to  vitiate  plaint  or  summons 
See  Plaint. 


MONEY, 

May  be  taken  in  execution 
Had  and  received,  action  for 
Lent,  action  for     . . 
Paid,  action  f or     . . 


MORTGAGE, 
Jurisdiction  in  suits  for  foreclosure  or 
redemption  of  a            . .         • . 
in  what  court  suits  to  be  insti- 
tuted   


MORTGAGEE, 
Ejectment  by 


MUNICIPAL  ELECTIONS, 
Bribery  at 


N. 


NAME, 

Or  description  of  parties  in  plaint 
in  equity 


NECESSARIES, 

Infant  liable  for 

Husband  liable  for,  supplied  to  wife 

NEGLECT, 

Of  plaintiff  to  appear      •  •         •  • 

Of  defendant        

To  levy,  bailiffs  to  be  responsible  for 
Of  appellant  to  prosecute  appeal 


86 


78 


113 


78 


162 
126 
125 
126 


270 


244 


76 
282 


121 
120 


141 
142 
160 
201 


Section  and  Tear  of 
Statute. 

Sect.  Year. 

Page. 

18—1856 
3-1867 

407 
407 

64—1846 

411 

111—1846 

441 

59—1846 

406 

f    1—1865 
\  10-1866 

461 
466 

11—1867 

406 

•  • 

•  • 

•  • 

•  • 

79—1846 

418 

80-1846 

420 

115—1846 

443 

26-1866 

414 

Role  or  Order. 


Number. 


64 
64 


66 


266 


88 
Ord.  i.  r.  2. 


Ill 


194 


Index* 


895 


•  • 


I 


NOTICE  IN  EQUITY— «mfi«tr<frf. 

To  inspect  

Of  intention  to  nse  affidavit  at  hearing ) 
and  of  objection  thereto  . .         J 

Beqniring  a  claim  to  be  proved  .  • 

To  heir-al-Iaw,  next  of  kin,  &c.  to 
prove  daim       

Oi  allowance  of  claim     •  • 

To  absent  parties 

That  registrar's  certificate  maj  be  in- 
spected     

Of  petition  

Of  application  for  an  order  in  the  na- 
ture of  an  injunction    . . 

Of  daj  on  which  petition  or  applica- 
tion will  be  heard         . .         .  • 

Of  decree  or  order  on  party  to  be  bonnd 

bj  

Of  transfer  of  proceedings  to  Court  of 

Chancenr  

from  Court  of  Chancery     .  • 
Of  lodgment  of  case  on  appeal  . . 
Of  transmission  of  case  to  coort  of  appeal 
Of  rejection  of  an  affidavit  by    . . 
Of  sitting  of  registrar  to  take  accounts, 

&c 

Of  application  by  registrar  of  enlarge-^ 

ment  of  time  to  certify  any  matter  to 

the  court 

To  receiver  to  produce  his  accounts 
Of  change  of  attorney  by  party . . 

NOTICE  OF  DISHONOUR  OF  BILL, 
When  necessary,  when  excused  . . 
To  produce,  unnecessaxy 

NOTICE  TO  PRODUCE.    See  Docu- 

MKNT8. 

NOTICE  TO  QUIT, 
When  necessary  to  determine  tenancy  . . 
To  produce  it  unnecessary 
Form  of 

NUISANCES  REMOVAL  AND  DIS- ) 
EASES  PREVENTION  ACT         ] 


J 


O. 

OATH, 
Meaiiiag  of  words  "on  oath" 
61m  wcnrBSBsas. 


290 
288 


296 
298 

808 

804 
301 
302 
286 

288 

291 

807 
280 


128 
99 


229 

99 

229 


Section  and  Tear  of 
Statute. 


Sect    Tear. 


•  • 


Page. 


»« 


•  • 


•  # 


Bole  or  Order. 


Kamber. 

Ord.  iii  r.  3. 

Id.  r.  7. 
Ord.  vi.  r.  6. 

Id.  r.  7. 

Id.  r.  la 
Ord.  vii.  r.  2. 

Ord.  viiL  r.  2. 

Old.  zi  r.  20. 

Id.  r.  4. 

Id.r.  21. 

Ord.  zvL  r.  1. 

Ord.xviiLr.1* 

Id.  p.  9. 
Ord.  xix.  r.  5. 

Id.  r.  7. 
Ord.  XX.  r.  8. 

Id.  r.  5. 

M.  r.  7. 

Ord.  ToXL.  r.  4. 
Ord.xziiLr.4. 


470 


F71  J.-Kmiii'-^TTF 


C      Z»>»«    .'wf 


Oi<.Le,) 

U.E.HL 


Ord.E.r. 
€k*.xLt. 
Ort.iB.t 


Index, 
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ORDER  IN  EQUITY— <?<m«»tt<frf. 
For  speedy  execution 
For  payment   to   accoantant-general, ) 
under  sect.  6  of  **the  act**      . .         j 
See  also  Decbetal  Obdeb. 

ORDER  OF  COURT, 
To  be  served  by  post  or  otherwise        ^ 
Need  not  be  shown  to  have  reached  > 

party J 

ORDERS  OF  PRACTICE  IN  EQUITY, 
For  regulating  practice  how  framed 

ORDER   REQUIRING    JUDGE   OR) 
OFFICER  TO  ACT  . .         . .         } 

OUSTER, 
In  ejectment,  proof  of  actual  when) 
necessary  j 

OXFORD,  UNIVERSITY  OF, 
Rights  not  affected  by  act  •  •        • . 

P. 

PAROL, 
Explanation  of  written  instnunents 

PART  OF  CAUSE  OF  ACTION, 
Power  to  sue  where  it  arose 

PARTICULARS, 
Delirery  of,  on  entry  of  plaint  . .         • . 
To  be  considered  as  part  of  summons  • . 
Must  be  annexed  to  summons    . . 

Of  set-off 

Claim  to  goods  seized 

Of  property  distrained  in  replevin 
In  actions  on  deeds  (8  &  9  Will  3, ) 
ell) ] 

PARTICULARS  AND   CONDITIONS 
•    OF  SALE, 
Who  to  prepare    • 

PARTIES  TO  ACTIONS.  iSfer^  Actions, 
Amendment,  Executors  and  Ad- 
minibtbatobs,  husband  and  wife, 
Infant,  Joint  Defendants. 

PARTNERSHIP  ACCOUNT, 
Action  for  unli<^uidated   balance  of, ) 
within  jurisdiction  of  county  court    j 
Not  removable  by  certiorari        . .         • . 


154 

278 
218 

240 
59 


109 


81 


79) 

791 

79 

94 

172 

249 

80 


287 


69 
191 


Section  and  Year  of 
SUtote. 


Sect.  Year. 


Page. 


16-1865 
43—1856 

11—1867 
140-1846 


31—1867 


65—1846 


Rale  or  Order. 


Namber. 


..     |Ord.  xvi.^.  2. 
•  •      Ord.xvii.r.7. 


467 
426 

406 
456 


1—1867  i     407 


444 


411 


140 


239 


89 


48 

12 

89 

174 

260 

44 


Ord.  y.  r.  4. 


J  '•• 


— « 


fc' 


-it 


A- 
■■■' 


? 


•« 


^ 

S-.T-r 

I 

Svaom. 

273 

I— I?«5 

«l 

• 
• 

• 

2r< 

yy^isG 

-Mi  1 

1 

1 

141 

, 

1 
1 

2» 

* 
•  • 

f 

1  OfCxxxo 
»       r.  17. 

ST 

• 

• 

4 

• 
« 

» 

•  • 

74 
US 

4ii 

19 

rj 


PHTSICIAN, 

When  fae  con  bring  an  action  for  &es  . . 

PLAINT, 

Fobs  on 

Suits  to  be  by 
SecnriCy  for  coats  ■ . 
Entry  in  booka  -of  ■ . 
Namberingof 
SomniuDB  to  appear  to     . . 

PnxctdingB  upon  Scaring  of 

KemoTal  of,  wbere  rlBim  does  not  tx-\ 

where  it  Gxeeeds  61. 
wh(!rc  no  goods  to  lake  in  ) 

Id  repleiin,  bow  lo  be  brought  ■ . 
where  to  be  entered.. 

removal  of 

Sk  AcTTioxe. 

PLAINT  IN  EQUITY, 

What  jraita  ere  to  he  commenced  bj      . . 
Form  in  whii'h  it  is  lo  be  in       ■  ■         .  ■ 

maj  lie  varied  to  meet  case. . 
Mnat  aUtc  nwnea,  &c.  of  plaintifi  and  1 

dcfenilant  [ 

and  grounds  npon  which  reliof  ia  \ 
■oaght        ..         ..         ..         ) 

ask  also  for  general  relief    ■  • 
Bow  endorsed  when  filed  by  an  attomej 
Ai  manj  copies  as  there  are  defendants  f 

tobefiled  f 

and  an  extra  copy  fur  the  jndge    ■  ■ 

Snmmons  thereon,  wnth  copy  of  plaint  ] 

annexed,  to  be  Berrod  ..         . .         i 

and  made  Tctnmable  nol  l««s  than! 

one  calertilar  month  ..  f 

How  served  and  proved   . . 

Snbatitnted  service  of  plaint  and  aom-  ) 

Service  when  defendant  out  of  England 

PLAINT  NOTE, 

Production  of,  on  payment  oif  money  1 
ont  of  court j 

PLAINTIFF, 

Non-appearance  of,  at  hearing  . . 

Wbere  too  many  or  too  few  joined 

EcTDT  in  name  or  description  of  ■■ 
I}eathof,afte^  jadgmmt 


74— IS46 
3B-1S56 
90—184(1  ' 
49—1868 
119—184(1  I 
120— 184fl  ) 
67— 183«, 


Id.  r.  8. 
Id.  T.  S. 
Id.  r.  4. 
Id.  I.  e. 
Ord.xiiii.T.8. 
Ord.  I  r.  7. 
Id.  r.  S. 


^ 


tkc 

BMtewidrMr« 

Baleo 

Name,  tddnsa  aod  docriptioii  to  be  I 

rtnted  in  pl«int J 

Where  he  sneg  by  ■Homey 

nee. 

282 
2S2 

2U 

sea.  Tm,.\   I^n. 

..     1  .. 

::    1  :: 

Ord-i 

Id.  I 

Ord.ii 

PLEADINGS, 
CuiM  to  be  tried  without  miij     . .         . . 

139 

71— 1S46  i     <16 

POBTEB.    SwAXB. 

POSSESSION, 

Sit  TEirmKSTB,  KSCOTERT  OF. 

lee 

lOe— 1S46 

439  ' 

POSSESSION  IN  EQUITT, 

Wunntof 

299 

..      Ord.xi 

POST  OFFICE  SAVINGS  BANK, 

1 

IiiTMtmeiiti  in,  in  equity 

30S 

26-1867 

464     |0^ 

by  tmdees 
to  cestoii  qne  tniK   f 

2M 
296 

::!^; 

PBACTICE, 
How  nile*  of,  are  to  be  frsmed  . . 

71 

278 

32—1866 
16-1866 

467 

PRESENTMENT  OF  BILL. 
When  it  mnM  be  proved 

128 

PBINTtNG, 
Of  ptoceedings  in  eqnitr 

279 

lOrd. 

PBISONER, 

Serrice  of  nimmoiu  on 

Where  hia  erideDce  U  reqnired  m  « 1 
witnee.   J 

66 
lOS 

81— 1SS6 

4SS 

E 

PaiSONS, 
To  be  DKd  under  Mt 

PBIVILEGE, 
Hot  to  eiempt  from  jnriadietioo  of 

bridge  not  kaeeted       .. 

Si2 

S9 
69 

(49-1846 
{    1-1849 
(.  2—1849 

( 67-1846 
1 18-1849 
140—1846 

400 
436 
443 

!"■ 

466 

PBOBATE  ACT,  20  ft  21  ViCT.  C.  TT, 

JoTiadiction           

Rules  of  practice 

Fonn.        

Affldarit 

327 
329 
380 
330 

Index, 
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PROBATE  ACT— continued. 

Application  for  grant 

for  revocation 

to  priucipal  registry 

Application  where  caveat  lodged 

Notice  of  application 

Kotices,  how  served 

Prodnction  of  docnments 

UvCiCQ  •  •  •  •  •  • 

Enforcement  of  decree     . . 

Certificate  of  decree 

Proof  of  will  in  Eolemn  form 

Appeal 

Administration  pendente  lite 

Jury  • .         • • 

Fees 

Costs  of  proctors,  &c. 

PROBATE  OF  WELL, 
How  proved 


PROCEEDINGS  under  the  Trustee  Acts. 
See  Trustee  Act. 

PROCESS, 

Service  of  in  equity         

See  Commitment,  Execution,  In- 
terpleader, Summons,  Tene- 
ments, Recovery  op. 

PROCHEIN  AMY.    See  Guardian,  In- 
fant. 

PRODUCTION  OF  DOCUMENTS,      , 
Summons  for        . .         . .         . .  < 

PROHIBITION,  WRIT  OF, 

Nature  of  writ 

How  issued 

What  courts  may  grant  a 

In  what  cases  granted      . .         . . 

Where  excess  of  jurisdiction 

Pro  defectu  triationis     . .         . . 

Where  excess  of  jurisdiction,  partial) 

and  divisible      . .         . .         . .         / 

In  what  cases  not  granted 

Where  error  of  judge,  but  no  excess 

Misreception  of  evidence  or  miscon- ) 

struction . .         . .         .  •         >  >  ) 

Who  may  apply  for 
When  granted  after  sentence 
When  excess  does  not  appear  on  face  ) 

of  proceedings   . .         . .         . .         ) 

Application  for,  how  made 

Second  application  

P.N. 


Page. 

330 
331 
332 
331 
333 
333 
333 
333 
334 
334 
334 
336 
336 
336 
337 
837 


114 


279 


100 
284 

207 
207 
207 
208 
209 
209 

209 

210 
209 

210 

211 
212 

214 

211 
215 


Section  and  Tear  of 
Statute. 


Sect.   Year. 


85—1846 


22—1850 


Page. 


Rule  or  Order. 


Number. 


421 


in 


Ord.xxiii.r.8. 


100 
Ord.  iii.  r.  4. 


3n 


33—1850        425 


Jadj^  of  npcriiw  « 
piieatioo  for,  citb 

GnntiDt;  of  mlc  to 

■bonld  not  in«  t 

Nntiec  of  unie  of 


30e      22— ISoO         4» 


Matler  to  be  diapnwd  of  bj  ral«  or  order 
No  drrlarmtiiin  >]1oweil 
If  nfqwd  bj  jodtrt,  appol  to  coort 
Befnial  'if  court  final,  except  &t:^lie>-  | 
tion  be  nuule  on  diBcttnt  gniimda  ( 

PROMISSOHT  NOTES,  1 

Beiiorenf | 

DupoMl  of 

FHOOF  of  debt*  BDd  clumi  in  eqnitj     ..' 


218 

40  ^ 

2)8 

41 

218 

40 

218 
218 

220 

42 
42 
44 

220 

44 

PBOTECTIOS, 


PUBLIC      ENTRIES     AND      DOCU- 
MENTS, 

How  pTOTcd 


PDBCHASE  OF  PBOPERTT, 

Snit  for  the  refonning,  delirenDg  np  I 
or  canrelUag  of  agreemeat  for  j 

Id  wlut  court  to  be  uutitnled 


QUESTIONS  OP  PACT  IN  EQUITT, 

iSaj  be  tried  bj  jarj       

practice  in  (neb  oue 


QUO  WABBANTO. 

To  racceuor  of  judge  remoTcd   for) 
inabilit; j 


I  138 

ni   19- 


I3e-184«  4SS  ' 
;9— 1850  455  I 
6—1862   456 


9—1867  .  463 
10— 18S5  :  4e«  I 


Index, 
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R. 


RAILWAY  COMPANY, 
Serrice  of  samraons  on  a. . 
Where  a,  dwells  or  carries  on  business  . . 

REAL  ESTATE, 

Sale  of 

Conditions  of  sale . . 


RECEIVER, 

Ma^  be  appointed  tbongh  no  applica- )  ! 
tion  for  made     . .         . .         . .  j 

If  not  high  bailiff  to  give  security 

Duties  of  . . 

Accounts  of  how  audited . . 

RECORD  FOR  TRIAL, 

Question  for  jury  to  be  reduced  into ) 
writing  and  called  the  . .         . .  j 

RECORD ARI  FAaAS  LOQUELAM, 
Writ  of       . .  . .  . .         . .         . . 

RECOVERY   OF   TENEMENTS.      See 
Tenements,  Recovbby  of. 

REDEMPTION  OF  MORTGAGES, 

Suits  for 

in  what  court  to  be  institnted 


REFERENCE.    See  Ar^itation. 

REFERENCES, 
To  conveyancing  counsel . . 

REFORMING  AGREEMENTS . . 

REGISTRAR  OF  COURT, 
Appointment  of    . . 
Qaalification 
Removal  of 

May  provide  assistants     . . 
To  reside  within  the  district  of  the 

court  for  which  appointed 
Not  to  be  appointed  to  more  than  one 

court 
Of  more  than  one  court  to  resign  all 

but  one,  unless  an  officer  of  a  court 

in  schedule  (A.)  or  ( B.) 
Compensation  for  courts  resigned 
Appointments  in  populous  districts  of 

two         

May  appoint  deputies,  when 

Reason  for  appointment  to  be  entered 

on  minutes        • . 

3 


} 


Page. 


86 
78 


287 

287 


287 

306 
306 
307 


287 


Section  and  Year  of 
Statute. 


270 
271 


287 
291 

270 


29 
29 
29 
29 

29 
29 


29  i 
( 

29  I 

32 

32 


Bale  or  Order. 


N  2 


Sect  Year. 

Page. 

• « 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 

•  • 
• 

•  • 

•  • 

•  • 

10 1  ^®^^ 

(461 
(466 

•  • 

•  • 

•  • 

•  • 

24<-1846 

4—1850 

24—1846 

884 
386 
384 

3—1860 

880 

8—1866 

384 

9—1866 
10—1866 

386 
386 

26-1846 
23     1867 
26-1846 

1 386 

1 

Number. 


58 


Opd,  ▼.  r.  4. 
Id. 


Ord.  y.  r.  4. 

Ord.xxii.  r.  1. 
Id.  r.  3. 
Id.  r.  4. 


Ord.  iy.  r.  6. 


Ord.  y.  r.  4. 
Ord.  vi.  r.  1. 


HEGISTRAR  OF  COURT— m.ii(iin.ei. 
Appomtinent  of,  not  Ticated  by  death,  * 

Kc  of  r^strar  ■  ■         ■ .         ■  •         ' 
On  deadi,  &c.  jadge  may  appoint  a 

temporar;  lucceuor 
Dades  ai    . .  ..         ..         '.. 

To  have  an  o&Ire 

Offlcea  may  from  time  to  time  be  cloaed  I 

by  special  order  of  Lord  Qumcellor  ( 
To  keep  books 
Sniton'  money  to  be  paid  by      . .  ) 

On  eiery  day  on  which  office  is  open  j 
Not  Co  act  aa  (reasDrer  . .         . 

Nor  his  partner  or  clerk  •  ■         I 

Ifot  to  practise  in  conrte  aa  attoraey  ot  ^ 

So  acting,  penalty  on,      . ,         . .         ' 

Not  to  aga  ledger 

Not  to  become  anrcty 

For  taking  improper  fees  or  rewards,  I 

how  tUbie  ■  ■         .  •         ■ .  I 

Shalt    deliver   qnarterly  to   treaanrer  j 

account  of  fees  ■  ■         . .         ■ .         / 
Security  to  be  ^ven  by    ■ . 

Salary  of 

How  pud 

When  plaintiff  in  court  of  which  he  U 

an  officer,  renne  may  be  changed, 

except  when  sned  as  an  official  as- 

Un  be  sned  in  hia  own  or  adjoining 
aistrict    . . 

May  pjt  jadgment  in  casee  wbeie  de- 
fendant does  not  appear,  or  where 
appearing  he  admits  the  demand 

RB0I8TBAB  OF  JUDGMENTS, 
R^istration  of  decrees  by 
To  insert  adrertiaementa  in  Gwette 

REGISTRATION. 

Of  county  court  judgments         ••         i 
of  City  of  London  Comrt     •  • 

OE  decrees 

REHEARING  IN  EQniTT, 

OdIj  obtainable  on  special  grounds 
RELEASE  OF  LANDS. 
Orders  for,  under  Trustee  Acts — 
from  contingent  rights,  infants        . 


ss} 


28—18*6 
29-1816 
30-1946 


36—1816 

82-1836 
14—1866 


Ord.  x»i 

r.  a*. 

Ord.s 


Index, 
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REMOVAL, 

Of  action  from  saperior  to  county  court . . 
See  Cebtiorabi. 

RENT.    See  Ejectmbnt,    Execution, 
Landlord,  Tenements,  Recoyeby  of. 

REPLEVIN, 
Natnre  of  action    . . 

Power  of  sheriff  as  to  replevin  to  cease  \ 

'  Registrar  to  approve  of  replevin  bonds  I 

to  grant  replevins         . .         . .  ( 

to  issue  necessary  process  thereon      J 

Replevisor  to  give  security 

Notice  of,  and  sureties  by  either  party  . . 

If  he  elect  to  sue  in  superior  courts,) 

terms  of  security  . .         . .         j 

If  he  elect  to  sue  in  county  court,  terms  ) 

of  securitv         . .         . .         . .  f 

Action  of,  in  county  court,  how  to  be  J 

brought  • .         . .         * .         •  •  j 

Plainte  in,  where  to  be  entered  . . 
No  other  cause  of  action  shall  be  joined 
Particulars  of  cattle,  &c.  distrained 
Hearing      . .         . .         . .         . .         •  • 

Defendant's  evidence 

Plaintiff's 

Distrainer  may  remove  action  into  su-  ) 

perior  courts,  upon  security  given      ) 
Judgment  in  ordinary  cases 

when  dbtress  for  rent 
when  for  damage  feasant    • . 
An  appeal  may  be  had     . . 

REPRESENTATIONS, 
Actions  for  deceitful        

RESCINDING  OR  ALTERING  ORDER 
BY  JUDGE.    See  Obdeb. 

RES  GEST^, 

Statements  admissible  in  evidence  as) 
part  of J 

RETURN  or  WARRANT.  See  Execu- 
tion. 

REVIEWING  TAXATION  OF  COSTS 

REVIVAL.    See  SciBE  Facias. 


246 
246 

247 

248 

248 
248 

248 

249 
249 
249 
249 
249 
249 

251 

260 
250 
250 
251 


137 


111 


189 


Section  and  Tetr  of 
SUtute. 

Sect  Year. 

Page. 

26-1856 

414 

ea— 1866 

446 

64—1866 

446 

•  • 

•  • 

66-1866 

446 

60—1866 

446 

119-1846 

446 

120—1846 

•  • 

446 

•  • 

•  • 

67—1856 

446 

•  • 

•  • 

68-1866 

•  • 

447 

34—1866 

428 

Bole  or  Order. 

Komber. 
87 


181 
182 


269 
260 


262 
263 
186 


REVIVOR,  ORDER  OF, 

How  applied  f or    ■  ■ 

To  be   wrved  npoa  saeh  penoni  u  I 

conn  shall  direct  ..  ( 

Boff  applicBtioD  to  diacharge,  should  \ 

be  miule  ■  ■         ■  ■         •  ■         ■  ■  f 

EIGHT  TO  BEGIN, 
Who  entitled  to,  at  hearing  of  plaint    •  • 

RULES, 

Of  practice  and  proceedings  )u  conrti   . . 

Time  and  mode  of  proceeding  to  b«) 

appointed  bj / 


SALE  OF  PROPERTY. 
Snit  for  reforming,  delivering  np  or 
cancelliag  an  agreement  for   . . 
in  what  coort  suit  to  be  insdtnted  , 
Of  real  properly    ..  .,  ,, 

Of  peraoDfll  propert;  nnder  superin- 
tendence of  high  bailiff 


SALVAGE  

SAVINGS  BANK.   Sw  Pobt  Officb. 


SCfRE  FACIAS, 
On  death  of  defendant  after  jadgment 
Bj  hiuband  on  judgment  obtained  by 


In  Mtiona  on  bonds  within  8  &  9  WilL 


SEAS. 
Person  bejond,  mone;  belonging  to,  t 
be  paid  into  eonrt  of  chancerj 


"\{'i 


f  78 -1816 
132— 1866 
71  I      6—1866 
BT8  [     16-1866 


168      106— 1W6 


-1S67 
10-1865 


lice. 

SBcUanud 
SIMuU 

I— 

...,»,.. 

Post. 

Pise. 

SECONDARY  EVIDENCE, 

Of  a  liocoment  in  cjiiLtv 

When  admUsibb  in  actioDS        .. 

286 

Ord.  iii.  r.  5. 

109 

SECUBITIES, 

Seiioreof 

163 

96-1846 

431 

To  be  held  Ij  high  bailiCF,  and  defend- 1 
ant  may  BUB  for            ..         ..         J 

163 

97-1846 

481 

SECURITIES  IN  EQUITY, 

(Ord.  «.  rr. 
{      6,13. 

Depo6itof 

294 

24-1867 

463 

SECURITY, 

and  bigb  baili^           ..         ■■         / 

86 

36—1846 

890 

Onappeal 

188  \  H-1860 

423 

On  Bnmling  new  trial 

180 

80-1846 

420 

On  objection  la  trial  of  caase     .. 

92 

89—1866 

419 

Under  BUU  of  Eschange  Act,  1856      . . 

264 

Inreplevin            

218 
190 
lUl 

1  65-1856 

i  66-1866 
(90-1846 

446 
446 
426 

181  to  18S 

248 

(38-1856 

424 

i  67-1866 

446 

Ma?  be  bf  bond  or  deposit 

f20* 
1206 

70-1856 
71—18*6 

462 
462 

Set  Appeal,  New  Tbial,  Beple- 

VI»      SUPEEIflll    CODBT8,    Teke- 

UENTB,  KecOVBBY  of. 

SECURITY  FOR  COSTS, 

Wbcre   plaintiff  doM  not   i«ude   inl 
England            | 

76 

M 

SEDUCTION, 

Action  for,  ma;  not  b«  commenced  in  1 

62 

68-1846 

404 

Except  b;r  aereemeDt  of  parties . . 
May  be  remitted  bj  »Bpedor  conrt 

St     '  23— 18G6 

40S 

286  i  10-186T 

413 

SEIZURE.    See  Execution,  Goods. 

SERVANT, 

Action  by,  for  wagea,  and  defence  to    . . 

125 

BEBVICR     A»  JcDOKEKT  Summons, 

BUMMOHB  TO  APPKAB  TO  A  FLAIKT. 

SERVICE  EN  EQUITY, 

OfpUint 

282 

Ord.i.rr.9,10. 

Of  RDmmona  on  witneai 

284 

Orf.  iii.  r.  4. 

Of  notice  to  absent  parties 

286 

Ord.  tU,  r.  t. 

Of  order  of  revivor          

298 

Ord.  X.  r.  3. 

Ofpetitvm            

296 

Ord.  xL  r.  23. 

■sr 

■"ISH-' 

BbUwO 

SEBVICE  IN  EQUITT-TOnfiKK^d. 
Of  intention  to  npplj  for  an  inionction 
Of  i>rder  in  the  nktnra  of  an  injiinction 

Of  decreci  or  oMer            

Of  order  to  par  l^ac;  of  infant  to  | 

Of  oUiet  proceasM           

293 

297 
298 
806 
279 

Sect   leu. 

llwe. 

On),  xi.  1 
Ord.  xii. 
Ord.  xvi. 
Ord.xrii 
OnI.ixii 

SETOFF. 

Notlic  of  defence  of         

ParticDlu*  of        

Where  claim  reduced  by,  to  a  wun  not' 
exceeding  502.,  in  action  in  mperior  1 
courts,  CBuae  maj  be  sent  for  trial  in  j 
coantf  coort ) 

75 
153 

170 

70 

76— 184G 

a*— 1856 
26— 185C 

7-1867 

416 

406 
414 

413 

88 
89 

43 
43 

(68 
ifi9 

SETTLEMENT  OK  WILL, 
Action  to  try  its  validit;  not  within  1 
juriwliction  of  connty  court    ..          J 

32 

58—1846 

404 

SETTLING, 

Decree  by  ref^trar 
Deed  bj  jndge  or  connael 
CertiAcate  by  registrar     . . 

287 
291 
291 

Ord.r. 
Orf.ri. 
Oid.riii. 

SHERIFFS, 
To  deliTer  li«t  of  joron  ..         ..         \ 

KemDncration  for J 

DiBpate  M  to  right  to   goods  wbeul 
Mixed  by,  and  bj  high  buUff..         / 

97 
161 

72—1846 
47—1866 

416 
430 

SHERIFFS'  COURT  OF  LONDON    .. 

4-1866 

464 

SHIP, 

Service  of  Bommont  on  board     . . 
Arrestofa           

B6 
7 

63 

SITTINGS  OP  COURTS, 

».| 

68—1846 
19—1867 

403 
403 

1 
3 

SLANDER, 
Action  for  may  not  be  commenced  in ) 

62 

68—1846 

404 

Notice  of  defence 

M 
286 
95 

28—1856 
10—1867 

405 
418 

70,7 
72,  a 

SOLDIER, 

Service  of  BummoDB  on  ■ 

86 

64 

SOLICITOR.    &x  ATToauKTB. 

J,.*. 


Index. 
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Prac- 
tice. 

Section  and  Tear  of 
Statute. 

Rule  or  Order. 

Page. 

Sect.  Year. 

Page. 

Number. 

SPECIAL  CASE, 

In  ejectment         

241 

•  • 

•  • 

236 

SPECIAL  DEFENCE.    See  Defence. 

SPECIAL  EXAMINER, 

Appointment  of    • .         . .         •  •         • . 

286 

.. 

•  • 

Ord.  iii  r.  9. 

SPECIALT 1 KS, 

Seizure  of  •  • 

163 

96—1846 

431 

SPECIFIC  PERFORMANCE, 

Jurisdiction  in  saits  for  . . 

270 

9-1867 

462 

in  what  court  suits  to  be  instituted    . . 

271 

10—1865 

466 

SPLITTING  DEMANDS, 

Not  allowable       

54 

63—1846 

411 

STANNARIES, 

Acts  not  to  affect    Courts  of  Lord ) 
Warden  or  Vice  Warden  of    . .          j 

141—1846 

466 

•  ■ 

STANNARIES  COURT, 

Act  not  to  impair  jurisdiction  in  equity  ) 
of            j 

60 

6—1866 

466 

STATEMENT   BY   DEFENDANT   IN 
EQUITY.    See  Defendant. 

STATUTABLE  DEFENCE,  notice  of  . . 

•  • 

•  • 

•  ■ 

96 

STATUTES  (COUNTY  COURTS), 

Numerical  Index  to  Sections,  p.  949. 

STATUTES,  EQUITY, 

Jurisdiction  in  county  courts.  App.  p.  461. 

268 

Trustee  Relief  Acts, 

10  &  11  Vict.  c.  96.    App.  p.  802.    ^ 

22  &  23  Vict.  c.  85.    App.  p.  803.     > 

23  &  24  Vict.  c.  38.    App.  p.  804.    J 

271 

Trustee  Acts, 

13  &  14  Vict  c.  60.    App.  p.  804.    ) 
16  &  16  Vict.  c.  66.    App.  p.  814.     } 

270 

Authority  of  Registrar  actmg  as  Chief 
Clerk, 

16  &  16  Vict.  c.  80.    App.  p.  817. 

28$ 

Chancery  Procedure, 

16  &  16  Vict.  c.  86.    App.  p.  817. 

21  &  22  Viet,  c  27.    App.  p.  824. 

Sales  by  Auction, 

16  &  16  Vict.  c.  87.    App.  p.  826. 

"^ 


Pnc. 

a«eu™  uhJ  T«M  o«       „||^ 

PW- 

Sect.  YCH.  ]  PMt^           Nm 

STATUTES     AUTHORIZDJO      PRO- 

CEEDINGS LM  COUNTY   COURTS 

i 

ACKNOWLBDOMESTS     OF     DBEDS      BY 

Mabried  Wok  eh. 

3  &  4  WUl.  4,  c.  74.     App.  p.  T36. 

825 

;     i 

Alkali  Act.  18C3, 

1 

26  &  27  Vict.  c.  124.    App.  p.  785. 

1 

Bills  of  Eschahoe,  Suuhabt  Pbo- 

1     1 

1 

18  &  19  Vict.  c.  67.    App.  p.  602. 

262 

Cattle  Iks UKANCE 

822 

. 

CH  ABIT  ABLE  TBDSTS, 

16  &  17  Vict.  c.  1371  .„„  „  -,, 
18  *  19  Vict.  c.  124  (  *PP  P'  ^^^■ 

811 

i 

Common  Law  Pbocedubb  Act,  1864 

App.  p.  790. 

CoMPAJilKS  Act,  1862.    App.  p.  741. 1 

2 

„      1867.    App.  p.  679.} 

Cbimihal  Jcbtice, 

14  4  16  Vict.  c.  100.    App.  p.  740. 

140 

CrSTOMH  COJtBOLIDATIOM,  1863.     App 

1  ' 

■ ! 

p.  796. 

Dbbtobs  Act,  32   k   33  Vict,  c   62 

App.  p.  738. 

FEIBNDLY  SociktIBS  CONBOLIDATKai 

18  &  laVict.  c.  63   ..          ..           1 

319 

al  &  22  Vict,  c  101 . .         ..         J 

IKDOBTBIAL    AND    PBOVIDEaT    SOCIE- 

TIES, 

26  &  26  Vict  c.  87 

823 

17  k  18  Vict  c.  112 

823 

20  &  21  Vict.  c.  77.    App.  p.  742. 

}- 

21  &  22  Vict.  c.  9a.    App.  p.  758. 

Shbeht'b  Cohbt  of  London  Act, 

App.  p.  800. 

Btasnaby  CoiTKr  Act,  1866.    App.  p. 

798. 

BOCCKBSION  DUTT, 

16  4  17  Vict.  c.  61.     App.  p.  789. 

10 

STATUTES, 

Howpro.ed          

111 

STATUTORT  DEFENCE, 

Notice  of 

96 

STAT  OF  PROCEEDINGS, 

Oonewtri^l         

179 

8»— 1846 

428 

On  objection  to  trial  of  Cdiwe     .. 

92 

39-1866 

419 

Index. 


911 


STAY  OF  PROCEEDINGS— confinwe/?. 
Of  judgment  or  execation 
Of  execution  by  payment  . .         • . 

where  claim  to  goods    . .         . . 

Of  execution  on  party  appealing  giving ) 
security  . .         . .         . .         . .  j 

See  Cebtioeari,  Pbohibition. 

STAY  OF  PROCEEDINGS  AT  LAW, 
Order  in  nature  of  an  injunction  for     . . 

STAYING  PROCEEDINGS, 
On  appeal  in  equity 

STOCK. 
Transfer  of  to  registrar  and  treasurer   . . 

STOPPAGE  IN  TRANSITU, 
Defence  of,  in  trover 

SUBPCENA.  See  Summons  to  Witness. 

SUB-TENANT, 
Of  a  tenement  sought  to  be  recovered  . . 

SUBSTITUTED  SERVICE, 
When  granted 

SUCCESSION  DUTY  ACT      .. 

SUCCESSIVE  SUMMONSES, 
To  appear  to  a  plaint 
May  be  issued  to  save  Statute  of  limi-  I 
tations    . .         j 

SUITORS, 

Duties  and  obligations  in  equity  same) 
as  under  county  court  acts      . .         / 

SUITORS'  MONEY, 
Registrar  to  give  acknowledgment  for  . . 
Unclaimed,  to  be  paid  to  general  fond  . . 

SUITS, 
Transfer  to  court  of  chancery    • . 

from  court  of  chancery  •  • 

from  one  court  to  another 
When  to  be  remitted  to  court  of  chancery 
In  what  county  court  to  be  instituted    •  • 

SUMMONS     TO     APPEAR     TO    A 
PLAINT, 
To  be  nnder  seal  and  numbered .  • 

Form  and  date 

When  returnable 


Page. 

158 
160 
171 

199 


(293 
I  296 

301 
294 
130 


227 

280 
10 

87 
87 


31 
20 


803 
303 
304 
303 


80 
80 
80 


Section  and  Tear  of 
SUtute. 


Sect.   Tear. 

105—1846 

109—1846 

81-1867 


1  •• 


24-1867 


53-1856 


•  • 


•  • 


•  • 


7—1866 


112—1846 


3—1865 
8-1867 

11-1865 
9—1865 

10-1865 


59—1846 


Page. 

439 
441 
444 


449 


465 


442 


463 
462 
467 
466 
466 


406 


Rule  or  Order. 


Number. 

174 
190 


Ord.  xi.  r.  4. 
Ord.  xii.  r.  1. 

Ord.  xix.  r.  3. 
468   Ord.xi.  r.  11. 


/  Ord.  xxiii. 
\      r.  14. 


50 
220 


17 


Ord.xTiii.r.  1. 
Id.r.  2. 


47 
48 


Bectloo  and  Year  of 


. 


SUMMONS  TO  APPEAR.  ETC.— m«(. 
By  wbom  issaed  .  ■  .  •  ■  ■  •  > 
Particalarsto  be  knnexed  where  •nooDt  1 

exceeds  fortv  Bbillingi. .  f 

Sacceoire  SDiDiDonseB 
To  wre  Statute  of  limitBtioiu  ■■ 
Jadgment  b;  defmlt,  to  obCun  . . 
When  jurisdiction  ealarced  b;eoiiaeiit.. 
U>;  UBne.  into  foieigp  diitricts.. 
In  the  metropoliiAn  districtB 


te  description  not  1 
K>  vitiate 
Where    defenduit   does   i 
heKring  to  proceed  od  proof  o1 

Service  to  be  br  bailiff 

When  not  bj  bailiff         

May  not  be  served  on  Sunday,  &c. 

Service  of,  in  foieign  district 

Must  be  served  ten  days  before  coart  I 

Except  defendant  abont  to  remove  f 

Where  not,  or  donbtf oily  lerTed  notice  j 
to  plaintiff         . .  j 

Where  Bummons  does  not  come  to  do-l 
fendant's  knowledge  ten  days  before  > 
hearing  . .  . .         j 

On  whom  ordinarily  it  may  be  served    . 

Ship,  on  board 

Barracks,  in 


•Szis;  i«»i 


„<7si 


It  WOTEIng  ID    .  . 

house  of  correction,\ 
relliog,  &c.,  in  I 

[>nblic  asylum,  on  de-  ( 
gin      ..         ..         J 


Pri 

Mine,  on  defendant  working  ii 

Common  gaol  or  honsi 

on  defendant  dnelliD^ 
Lunatic  or  other  public 

fendant  dwelling  ir 
Railway  company,  on 
Corporation,  on  -  - 
Where  defendant  keeps  his iioDBe closed  I 

or  resists  bailiff J 

Whsre  service  not  pmsonal,  proof  of     . . 
Where  served  in  foreign  district. . 
Within  five  himdred  yards  of  home  distriet 
PeiBonal,  to  obtain  a  i  ndgment  by  do-  ) 

faolt       f 

Affidavit  of  service  in  foreign  district  • 
Before  whom  ma;  be  sworn 
Fee  on  affidavit  of,  when  payable 

SUMMONS  IN  EQUITY, 
On  plaint,  bow  served 

dar  month } 

T«  witness 


-18B6  I 
-1067  1 

-1856  I 
-1867   I 


-1846 
-1866 
-1866 


SUMMONS  IN  EQUITY- Mn(iilli«J. 

To  produce  doc  amen  U     .. 
To  appeal  before  legisCrar 


SUMMONS  IN  EJECTMENT  .. 

SL'MMOXS  IN  INtEHPLEADER 
See  Lnterplkadeb. 

SL'WltONS    FOR    RECOVERY    OF 

TKNKMKNT.S 

See  Tenbmentb,  Recovery  of. 

SUMMONS  TO  WITNESS, 

Hov  isnnccl 

Mnst  be  jervpd  by  bailiff. . 
What  to  be  g«>d  serTlce  of 
See  WITNES8E8. 

SUNDAY.    *e  Christmas  Day. 

SUPERIOR  COURTS. 

CuncDrreDtjarisdieCioD  with  conntj  courts 
When  costs  if,  not  to  be  alloired 
Action  oE  contract  for  50^.  or  uader,  or^ 

■D  action  of  tort  in,  maj  be  sect  for  > 

trial  to  a  coBDtv  court  . .         J 

No  action  od  a  jadgmeut  of,  to  be  I 

bronght  in  n  county  court      ■ .  j 

Jndgment  of  dcfnnit  fur  ^1'.  or  under,  I 

ho  CI  Pits.  unlcM  by  direction  of  jiidgo  f 
Appeal   to,  from   decision   of  count;  I 

Cause  may  be  remared  into 

tmciicc  uf.  nheii  to  be  applied    in  ) 

May  grant  mic  or  rammons  to  show\ 
cause  why  canse  shoold  not  be  re-  > 
moved     . .  .  ■  ) 

Priority  of  execntions  ilsning  ont  of, ) 

Jnd^ent  of  county  court,  if  exceed-^ 
ing  201.,  may  be  removed  into,  wben  > 
no  goods  can  l>e  taken  nnder  ■ .         ) 

SUPERSEDEAS. 
No  May  of  judgment  or  ■■      ■    - 

Of  executioii  by  payment 


fnc-       StcUon  uid  Veir  at 


:05  I  86—1846  I     i2I 


61 
61 

28e| 

6-1867 

26—1656 
7-1867 
10—1867 

117 

27-1966 

66 

6—1867 

195 

14—1860 

190 

71 

79-1846 

192 

40-1866 

161 

47-1956 

167 

49-1866 

60 

108—1846 

160 

109-1846 

SURETreS, 
ApproTat  of 

See  SECimiTT. 

EORETY, 
R«giBtrar,   buliff,  or  other  offlcer  vl\ 
coart,  or  ■  practising  attorney,  maj  > 
not  become         ■  •         .  ■         .  •         f 


SUSPE^•SION, 


power  of  judge  to  order  . 


SWOKN  BROKERS, 
AppoiDtmeDt  of    ■ . 
Jadge  may  aatborixe  bailiffs  b 
broken 


TASATIOS  OF  COSTS, 

Of  attorney,  between  party  and  par^, 

where  claim  does  not  exceed  201. 
Between  attorney  and  client        . .  't 

Such  coetB  only  recorerable  as  client  > 
may  hare  agreed  to  pay  •  •  ) 

Of  attorney,  between  party  and  party, ' 
where  claim  exceeds  201. 
between  attorney  Bad  client 
No  coats  to  be  recovered  nuleaa  allowed 

OtwitpesMi'         '.'.         '.'.         '.'. 

Registrar  to  be  taxing  master. . 
May  be  reviewed 

TAXES, 
Payment  of,  on  execntioa 

TENANT.    Sm  TBKEUEMTe,  Rkcotebt 
OF. 

TENDER, 
Defence  of  . ,         . .         . .         . . 


105- 

-18*6 

106- 

-1846 

10- 

-1S49 

91— IB« 
36—1856 

34—1856 

86— isee 


S-IS6S 

34—1868 


Index, 


915 


I 


TENEMENTS.  RECOVERY  OF, 
When  action  lies  . . 
Plaints  for,  where  entered 
Summons,  service  of 
Snb-tenant  to  gire  notice  of  service  to 

immediate  tenant 
Hearing  and  judgment     .. 
Plaintiff  *8  evidence 
Defendant's  evidence 
Plaintiff 's  evidence  where  rent  in  arrear 
Defendant's  evidence 
Judgment  and  possession  warrant 
When  executed 
Irregularity  in  proceedings,  indemnity  ) 

to  officers  . .         . .         . .  j 

Rent,  mesne  profits,  or  both,  claim  for  ) 

may  be  added  in  plaint  . .  ( 

Half-year's  rent  in  arrear,  when  land-  ( 

lord  may  recover  possession    . .  ) 

Appeal       . .         .  •         .  •         •  •         •  • 

TERRIERS, 
Manor  books,  &c.,  how  proTed  in  evi- ) 
dence      •  •         •  •         • •         •  •  ) 


TIME,      ENLARGEMENT      OF,      IN 
EQUITY, 
For  doing  any  act  may  be  granted  by  ) 
jndge J 

TITHE, 

Actions  in  which  title  to,  come  into'^ 
question,  not  within  jurisdiction  of  > 
court       •  •         •  •         •  •         •  •         J 

By  agreement  between  parties    . . 

TITLE, 
Actions  in  which  title  comes  into  question 
By  agreement  between  parties    . . 
When  it  is  in  dispute 
When  it  incidentally  comes  in  question 
When  title  is  in  question  in  replevin    . . 

TOLL, 
Actions  in  which  title  to,  come  into) 
question .  •  •  •  *      •  •         •  •  ) 

By  agreement  between  parties    . . 

TOOLS, 
When  not  to  be  seized  in  execution 

TORT,  ACTIONS  OF, 
When    costs  of    superior   courts  not) 
allowed  . .         . .         .  •         . .  j 

May  be  remitted  for  trial 


Page. 

225 
227 
227 

ae? 

228 
228 
231 

231 

232 
233 

233 

226 

226 
234 


114 


280 


62 
54 


52 

54 

56 

151 

251 


52 
54 

162 

61 
285 


Section  and  Year  of 
Statute. 


Bale  or  Order. 


Sect.   Year. 

50—1856 

50^ 

54 

53 

50 

52 


^1856 


50 
50^ 

125-1846 


1856 


68-1846 


23—1856 


11,12-1867 
23 

1856 


Page. 

447 
r447 

449 

449 
447 


96—1846 


447 

450 

450 

448 

448 
447 


404 
405 

406 

406 
446 


431 


Number. 


(  Ord.  xxiii. 
I     r.  la. 


267 


267 


'i} 


TORT,  ACTIOSS  0¥—ei>i>tiitHed. 
WberacUim  exceeds  51.  deCcDduitiDai 
object  to  cBoae  being  Cried  ~ 


TOWN  HALL, 
To  be  Hied  free  of  t 
Bttiogs  of  cooit 


TRADE  DEBTS, 

jDdgment  of  default  bow  obtaiiuble ) 
in  actions  for     .  ■         ■ .         ■  •         J 

TEANSFER  OF  PROCEEDINGS,         I 

To  conrt  of  chanceij 

From  coDit  of  cbaDrei7  to  couiitr  cotirt 
From  oDe  coanty  coort  to  anotber         •  •  | 


TBASSMISSION, 
Of  process  and  proceedl  of 
from  foreigD  diitrictB  .  ■ 
Of  case  lo  Court  of  Appttl 

TREASURER, 
To  perfonn  dniies  directed  bj  rule 
Datiea  of  ia  eqnit; 


TREASURERS, 

Bj  "bom  appointed         

Salaries  of 

How  paid 

Not  to  act  as  regietrara  or  high  bailiffs. 

Nor  their  partners  or  clerks 
Not  to  piactiu  in  courts  aa  attomejs  or  ] 

»gen'«     1 

Fenaltif  on  bo  acting  or  practising 

Securitif  to  be  given  b j    . . 

Ma;  require  accounts  from  resistran   • 

Pavment  of  monej'S  to.  by  registrar 

Andit  of  accoanta  by 

Payments  to  be  msde  bj . .         . .         . 

Paying  over  of  balance  io  hands  of 

Acconnt  to  be  rendered  st  audit  office  by 


2M 

?!i\ 

TA 

•fH 

35 

•fH 

85 

2» 

35 

30 

35 

RA 

36 

11 

27 

41 

27 

i-/ 

i-f 

iV 

27 

4;i 

27 

ib) 

3—1865 

8—1867 
II-1S65 


iil 


TREASURERS- 

Aiiclil  of 

Povrers  of,  fur  eoUnntf  into  contracts) 
for  porchaae  or  rcnling  of  land  or  > 
building..         ..         ■•         ••         J 

Be&l  anil  penonal  estates  and  effects  I 
to  Tut  in  f 

To  bo  deemed  promoters  of  onrlcrtak-  ) 
ing  onder  tbe  Lunds  Cluusca  Cod-  5 
BolidattuQ  Act.  ISU     ..         ..  > 

Not  to  have  direct  or  indirect  interest ) 

For  tolling  improper  fees  or  rcwardi,! 
how  liable  / 

VBcanc;  not  to  bo  filled  up 

TREASDRY,  COJnnSSIONERS  OS, 
To  appoint  treasnrere  nndcr  act. . 
Maj' repioTe  such  treoaarers 
To  order  amount  of  aalnrica 
To  direct  disposal  of  balances  in  bonds ) 
of  registrar        .  ■         ■  ■         ■  ■  I 

To  order  pHyment  of  pcnaions  to  jodgeB 
Mny  alter  fees  nith  consent  of  lord  I 

To  provide  for  eipcnscs  of   connty  i 

TREBTJ;  COSTS. 

For  bringing  second  suit .  - 

TRESPASS, 

Action  uf,  and  BTidcDce  ..         ..  \ 

To  land 1 

Togooils ( 

AbshuU  or  false  iiii[irisonnicnt    . .  J 
Hj  bailiff,  under  colour  of  writ . . 

Landlord  not  linble  to  an  action  of,) 

from  irregnlBrily  in  warroDt  ..  | 

TRIAL  m  SUPERIOR  COURTS, 

Order  in  nature  of  injunction  to  slaj  ■• 

how  obtained 

TBOVEB. 

Aclionof ,  ) 

Evidence  for  plaintiff,  and  conr<T«on  > 

Ucfcnco;  lien;  stopiuige  in  troiuita  J 

TRUST.     See  FaAUD. 

TRUSTS, 

Judicial  opinion  lut  tn 
Soils  for  execution  of      •■         .■         •> 
In  nbal  court  suit  to  1w  brought 
P.M, 


TRUST  FUSDS, 


Invc 


It  of 


THVSTEE. 
Action  cannot  be  bronght  t^  cettni  qoe 

tmat  in  couDtj  court    •• 
UnlcBi  he  be  an  executor 

TEUSTEE    RBLXEF    OR    TBU8TEE 

ACTS, 
Pron^dings  nnder.  to  be  by  petition     . 
Coort  in  irhicb  procednre  to  be  taken    . 
Petition  to  be  filed  seren  dajs  before 

bearing  . .         . .         ..         ... 

Service  of  copj  of  petition  with  noticcl 

to  attend  hearing  ■■  ■■  j 

Pacta  relied  on  in  support  of  pe^tion 

to  be  proved  bj  affidavit 
RegiHtrar  to  draw  np  order  of  eonrt 
Praccrce  aa  to  Boita  to  be  followed  on 

petitions.. 
Favmcnt  of   mone;  into   post   office 

savings  bank 
Trsnsfer  of  stock 

Deposit  of  security 


UNrVTIBSITIES    OF   OSFOHD    AND 
CAMBRIDGE, 
Act  not  to  affect  rights  of 


VARIANCE.     See  Ambsdmest. 

VARYING  CERTIFICATE, 

Application  for      .. 

Decretal  order 


>  24—1867     463 


I     61 


Index. 


919 


VENUE, 
How    to    be    changed    when    action ) 
brought  by  an  officer  of  a  court  ) 

when  judge  interested  in  cause 
Where  cause  can  be  more  conveniently' 
tried  in  a  district  other  than  that 
which  action  commenced 

VERDICT, 

Of  jury  to  be  unanimous. . 


tlyV 


VICE-CHANCELLOR, 
May  on  application  transfer  suit  from  ) 
county  court  to  court  of  chancery       ) 
When  suit  is  to  be  remitted  to    . . 
May  remit  suit  back  to  county  court     . . 

May  transfer  suit  to  a  county  court       • . 

Appeal  from  decision  of  county  court  to 

Of  court  of  chancery  of  County  Palatine  ) 

of  Lancaster,  appeal  to  . .  j 

VIVA  VOCE, 
Witnesses  in  equity  to  be  examined 

W. 

WAGES, 

Suits  by  minors  for 

WARRANTIES, 
Actions  on . . 

WARRANTS.  See  Commitment,  Con- 
cuBBENT  Warrants,  Contempt  of 
Court,  Execution,  High  Bailiff, 
Offenders,  Tenements,  Recovery 
OF,  Witnesses. 

WARRANTS  IN  EQUITY, 

Offi.  fa 

Of  assistance 

Of  possession 

High  bailiff  to  execute    . . 


WEARING    APPAREL    AND     BED- 
DING, 

Not  to  be  taken  in  execution 

WHARFINGERS, 

jLjieu  *.         •■         •*         **         *• 

WIFE, 
To  be  examined  apart,  where  interested ) 
in  money  to  the  amount  of  200/.        ) 
See  Husband  and  Wife. 


Fage. 

139 
139 

139 


144 


303 

303 
803 

304 

300 

303 


284 


73 


129 


298 
299 
299 
278 


162 


130 


806 


Section  and  Tear  of 
Statute. 


Sect    Tear. 

Page. 

20^ 

22  I 1856 

408 

22; 

73-1846 

•  • 

3  X 

9  5 1865 
18  >     .. 

463 

466 
468 

8-1867 

462 

19—1865 

468 

■  • 

•  • 

64—1846 


8-1865 


96—1846 
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